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PART  II.— OFFENCES  AGAINST  PROPERTY. 

(continued.) 


CHAPTER    XVI. 


MALICIOUS  MISCHIEF. 


Statates  in  this  relation  are  baaed  on 

common  law,  i  1066. 
Offence  at  common  law  is  of  wider 

scope  in  this  country  tiian  in  Eng- 
land, i  1066. 
Oflfence  includes  malicious  physical 

injury  to  another  person  or  to  the 

public,  2  1067. 
But  offence  must  be  with  malice  to 

owner,  or  involve  a  breach  of  the 

peace,  2  1068. 
Offence  is  distinguishable  from  larceny 

by  absence  of  intent  to  steal,  {  1069. 
Malice  is  essential,  2  1070. 
Malice  is  to  be  inferred  from  &ctB, 

2  1071. 
May  be  negatived  by  proof  of  other 

motives,  2  1072. 
Honest   belief   in    title   a   defence, 

2 1072  a. 
Consent  of  owner  is  a  defence,  2  1073. 
Injury  must  be  such    as  to  impair 

utility,  2  1074. 
Owner  is  competent  witness,  2  1075. 


All  kinds  of  property  are  subjects  of 
offence,  2  1076. 

Owner's  title  is  immaterial,  2  1077. 

Indictment  must  contain  proper  tech- 
nical averments,  2  1078. 

Malice  must  usually  be  averred,  2 1079. 

Mode  of  injury  must  be  averred,  2 1080. 

Statutory  offence  of  endangering  lives 
of  railroad  travellers,  2  1081. 

Statutory  offence  of  obstructing  rail- 
road carriages,  2  1082. 

Statutory  offence  of  malicious  injury 
to  manufactures  and  machinery, 
2  1082  a. 

Statutory  offence  of  injuring  mines, 
2  1082  b. 

Statutory  offence  of  injuring  trees  and 
shrubs,  2  1082  c. 

Statutory  offence  of  cruelty  to  animals, 
2  1082  d. 

Points  for  Defence  Improperly 
Refused,  and  Erroneous 
Charges.    (See  end  of  chapter.) 


I.    BY  STATUTE. 


§  1065.  In  prior  editions^  the  statutes  in  force  in  a  series  of 
States  were  given  on  this  topic.     They  are  now  omitted  for  pur- 
poses of  condensation ;  but  the  adjudications  upon  them  are  here- 
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after  noticed^  as  throwing  light  upon  the  exposition  of  the  offence 

as  it  exists  at  common  law.  It  is  proper  to  add^  also^ 
based  on  that  for  two  reasons  the  points  about  to  be  stated  bear 
common      closely  upon  the  offence  as  determined  by  statute.    In  the 

first  place,  most  of  the  statutes  are  but  a  codification  of 
the  common  law.  In  the  second  place,  many  of  these  statutes  define 
the  offence  as  the  "  malicious  injury  of  the  property  of  another  ;'^ 
leaving  it  to  the  common  law  to  define  what  these  general  terms 
comprise.^ 

§  1066.  Malicious  mischief  in  this  country,  as  a  common  law 

offence,  has  received  a  far  more  extended  interpretation 
wider*  ^  ^^^  ^^  ^^^  attached  to  it  in  England.  In  the  latter 
scope  in  ^  country,  each  object  of  investment,  as  it  arose  into  notice, 
try  than  became  the  subject  of  legislative  protection ;  and  as  far 
iSnd.  ^        back  as  the  reports  go  there  has  scarcely  been  a  single 

article  of  property,  which  was  likely  to  prove  the  subject 
of  mischievous  injury,  which  was  not  sheltered  from  such  assaults 
by  severe  penalties.  Thus,  for  instance,  a  series  of  statutes,  upward 
of  twelve  in  number,  beginning  with  37  Hen.  VIII.  c.  6,  and  end- 
ing with  the  Black  Act,  were  provided  for  the  single  purpose  of 
preventing  wanton  mischief  to  cattle  and  other  tame  beasts  ;  and  so 
minute  was  the  particularity  of  the  law-makers  that  a  distinct  fuid 
several  penalty  was  assigned  to  the  cutting  out  of  the  tongue  of  a 
tame  beast.*  Upward  of  eighteen  hundred  sections,  it  is  estimated, 
of  acts,  running  from  Henry  VIII.  to  George  III.,  repealed  or 
otherwise,  were  enacted  for  the  special  purpose  of  providing  against 
malicious  mischief;  and  as  the  statutory  penalty  was  both  more  spe- 
cific and  more  certain  than  that  of  the  common  law,  the  books,  in 
this  class  of  offences,  give  but  few  examples  of  <x)mmon  law  indict- 
ments. But  as  the  later  English  statutes  are  not  in  force  in  this 
country,  malicious  mischief,  as  a  common  law  offence,  has  here  been 
the  subject  of  frequent  adjudications.* 

*  For   special   statutes,  see   infra,  under  this  head,  see  Wharton's  Prec. 

2  1081.    In  New  York,  by  §  664  of  470  etseq. 

Penal  CJode  of  1882,  "  A  person  who  *  Stat  37  Hen.  VIII.  c.  6.     See 

unlawfully  and  wilfully  destroys  or  supra,  J  16. 

injures  any  real  or  personal  property  '  Loomist;.  Edgerton,  19Wend.419, 

of  another,  in  a  case  where  the  punish-  1838.    The  offence  of  malicious  mis- 

ment  thereof  is   not   specially  pre-  chief  exists  under  the  common  law  of 

scribed  by  statute,"  is  to  be  punished,  the  United  States.    State  v.  Watts, 

etc.  48  Ark.  56,  1886. 

For  several  forms  of  indictments 
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CHAP.  XVI.]  MALICIOUS  MISCHIEF.  [§  1067. 

§  1067.  In  its  general  application  malicious  mischief  may  be  de- 
fined to  be  any  malicious  or  mischievous  physical  injury, 
either  to  the  rights  of  another  or  to  those  of  the  public  in  dudes  ma^ 
general.    Thus,  it  has  been  considered  an  offence  at  com-  ^*J***^^ 
mon  law  to  maliciously  destroy  a  horse  belonging  to  an-  injury  to 
other  ;*  or  a  cow  ;*  or  a  steer  f  or  any  beast  whatever  which  of  another 
may  be  the  property  of  another  ;*  to  wantonly  kill  an  ani-  ^  thoie  ^ 
mal  where  the  effect  is  to  disturb  and  molest  a  family  ;*  to  °^^^® 
be  guilty  of  wanton  cruelty  to  animals,^  either  publicly 
(when  the  animal  belongs  to  the  defendant  himself),^  or  secretly, 
through  specific  malice  against  another  person  who  is  the  owner,  in 
such  case  mere  wantonness  not  being  sufficient ;  to  maliciously  cast 
the  carcass  of  an  animal  into  a  well  in  daily  use  f  to  maliciously 
poison  chickens,  fraudulently  tear  up  a  promissory  note,  or  break 
windows ;'  to  mischieviously  set  fire  to  a  number  of  barrels  of  tar 
belonging  to  another  ;^^  to  maliciously  girdle  or  injure  trees  or  plants 
kept  either  for  use  or  ornament  ;^^  to  put  cow-itch  on  a  towel,  with 
intent  to  injure  a  person  about  to  use  it  ;^*  to  maliciously  break  up  a 
boat  f  to  maliciously  cut  off  the  hair  of  the  tail  or  mane  of  a  horse, 
with  intent  to  annoy  or  distress  the  owner;"  to  discharge  a  gun  with 

'  Reap.  t;.Teischer,lDall.  359, 1788;  201, 1876,  cited  infra,  i  1068.    As  to 

State  V  CJouncil,  1  Overton,  (Tenn.)  cruel  sports,  see  w/ra,  JJ  1461, 1465  a. 

3^.  1808.  ^  U.  S.  V,  Logan,  2  Cranch  C.  C. 

'  Com.  V.  Leach,  1  Mass.  69, 1804;  259, 1821;  U.  S.  v,  Jackson.  4  Ibid. 

People  «.  Smith,  6  Cow.  268, 1825.  483, 1836. 

'  State  V.  Scott,  2  Dev.  &  Bat  36,  ^  State  v.  Buckman,  8  N.  H.  203, 

1836;  (xmira.  State  v.  Wheeler,  3  Vt.  1836. 

344, 1831.  •  Resp.  v,  Teischer,  1  Dall.  369, 1788. 

*  But  see  a  learned  article  in  7  Law  ^^  State  v,  Simpson,  2  Hawks,  460, 

l^p.  (N.  S.)  87-93.    As  to  dogs,  see  1823. 

in/ra,  1 1076 ;   mpra,  ?  872.     Cf,  Mr.  "  Com.  v.  Eckert,  2  Browne,  249, 

Gerry's  argument  in  Davis  i;.  Society  1812;  p^ram^ra,  Brown's  CaBe,3Greenl. 

for  Prevention  of  Cruelty,  etc.,  75  N.  177, 1824 ;  and  State  v,  Helmes,  5  Ired. 

Y.  362, 1878.  364,  1845,  where  it  was  held  not  to  be 

*  Henderson's  Case,  8  Gratt.  708,  indictable  to  maliciously  cut  down  a 
1852.  crop  of  Indian  com  standing  in  a 

•  U.  S.  V.  Logan,  2  Cranch  C.  C.  259,  field.    But  see  People  v.  O'BrieD,  60 
1821 ;  State  v.  Briggs,  1  Aikens,  226,  Mich.  8, 1886.    See  infra,  i  1082  c. 
1825.  See  Statutes,  infra,  i  1082  d.  But  "  People  v,  Blake,  1  Wheel.  C.  C. 
it  has  been  held  that  "  wounding"  a  490, 1823. 

horse  or  other  animal  belonging  to  "  Loomis  v.  Edgerton,  19  Wend, 
another  is  not  indictable  at  common  419, 1839. 

law.  Ranger's  case,  2  East  P.  C.  '♦  Boyd  v.  State,  2  Humph.  39, 1840. 
1074  State  v.  Beekman,  3  Dutch.  This,  however,  was  under  a  statute  pro- 
124,  1868 ;  State  v.  Manual,  72  N.  C.   hibiting  *'  disfiguring."  Ir^fra,  J 1082  d. 
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the  intention  of  annoying  and  injuring  a  sick  person  in  the  immedi- 
ate vicinity  ;^  to  maliciously  and  indecently  break  into  a  room  with 
violence  for  the  same  purpose  f  though  it  is  held  not  an  indictable 
offence  to  remove  a  stone  from  the  boundary  line  between  the  prem- 
ises of  A.  and  B.  with  intent  to  injure  B.' 

§  1068.  The  recent  inclination,  however,  so  far  as  the  common 

law  is  concerned,  is  to  restrict  the  party  injured  to  his 
must  be  civil  remedies,  except  (1)  where  the  offence  is  committed 
maiioe  to  secretly,  in  the  night-time,  or  in  such  other  way  as  to  in- 
in^lve^a  ^^^*  P^^^^^rly  wanton  injury,  so  as  to  imply  malice  to  the 
breach  of     owner  f  or  (2)  where  it  is  accompanied  with  a  breach  of 

the  peace.  Thus,  in  New  York,  an  indictment  charging 
that  the  defendant,  "  with  force  and  arms,  unlawfully,  wilfully,  and 
maliciously,  did  break  in  pieces  and  destroy  two  windows  in  the 
dwelling-house  of  M.  C.  to  the  great  damage  of  the  said  M.  C,  and 
against  the  peace,"  etc.,  was  held  not  to  set  forth  an  offence  indict- 
able by  the  laws  of  the  State ;  it  being  held  that  an  act  which  would 
otherwise  be  only  a  trespass  does  not  become  indictable  by  being 
charged  to  have  been  done  with  force  and  arms,  or  by  being  alleged 
to  have  been  committed  maliciously,  or  without  claim  of  right,  or 
without  any  motive  of  gain.  Whether  if  the  breaking  of  the  win- 
dows in  this  case  had  been  charged  to  have  been  done  secretly,  or  in 
the  night-time,  the  act  would  have  been  indictable  was  doubted  by 
Beardsley,  C.  J.,  it  being  said  generally  that  the  cases  in  which  in- 
dictments have  been  sustained  for  maliciously  killing  or  wound- 
ing domestic  animals  depend  upon  features  peculiar  to  such  offences, 
as  the  depravity  of  mind,  and  the  cruelty  of  disposition,  which 
such  acts  evince.^  Maiming  or  wounding  an  animal,  also,  with- 
out killing  it,  was  held  in  New  Jersey,  in  1858,  to  be  pot  indict- 

»  Com.  t/jWing,  9  Pick.  1,  1829.  *  See  People  v.  Moody,  6  Parker  C. 

Supra,  i  167.  R.  568, 1864,  where  an  indictment  for 

*  Com.  V.  Taylor,  5.  Binn.  277, 1812.  wantonly  and  clandestinely  injuring 
See  infra,  |  1093.  harness  in  the  daytime  was  held  good  at 

•  State  V.  Burroughs,  2  Hals.  426,  common  law.  And  see  State  v.  Newby, 
1802.  Maliciously  tearing  down,  in-  64  N.  C.  23, 1870;  Northcot  v.  State, 
juring,  and  breaking  telephone  wires  43  Ala.  330, 1869.  Under  the  English 
are  indictable  as  malicious  mischief  at  statutes,  see  B.  t^.  Martin,  L.  B.  8  Q. 
common  law.    State  v.  Watts,  48  Ark.  B.  D.  54. 

56,  1886.    So  with  wilfully  and  ma-      *  Kilpatrick  v.  People,  5  Denio,  277, 
liciously  tearing  down  a  constable's  1848.    See  this  case  commented  on  in 
notice  of  sale.    Com.  v.  Johnson,  3   5  Parker  C.  R.  568, 1864. 
Pa.  Dist.  Rep.  222,  1893.    See,  also, 
Folwell  V.  State,  49  N.  J.  L.  31, 1886. 
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able  either  at  common  law  or  under  the  statute  law  of  that  State.^ 
And  it  is  held  in  other  States  that  at  common  law  an  injury  to  per- 
sonal property,  to  be  indictable,  must  be  marked  by  special  malice 
to  the  owner,  or  accompanied  by  or  provocative  of  a  breach  of  the 
peace.* 

§  1069.  It  has  been  shown^that  whenever  goods  are  fraudulently 
taken  against  the  owner's  will  animo  furandi^  the  offence 
is  larceny ;  while  when  they  are  simply  maliciously  in-  gufiSiie 
jnred,  without  being:  taken  animo  furandL  it  is  malicious  P°°^     ^ 

.111  .1        larceny  by 

mischief.     It  must  also  be  noticed  that  there  are  articles  absence  of 
of  property  not  objects  of  larceny  {e,  g.y  real  estate,  dogs,  steal. 
etc.),*  for  maliciously  injuring  which  a  person  may  be 
indicted. 

§  1070.  Neither  negligent  injury,  nor  an  injury  inflicted  angrily 
in  hot  blood,  is  sufficient  to  constitute  the  offence.^    There  must  be 

*  State  V,  Beekman,  3  Dutch.  (N.  J.)  fendant,  who  had  been  fighting  with 
124, 1858.  See,  also,  to  same  effect,  other  persons  in  the  street,  after  being 
B.  V.  Banger,  2  East  P.  C.  1074 ;  State  tamed  out  of  a  public  house,  went 
V.  Allen,  72  N.  C.  114, 1875.  across  the  street,  and  picked  up  a 

'  State  V,  Phipps,  10  Ired.  17, 1849 ;  stone,  and  threw  at  them.  The  stone 
Dawson  v.  State,  52  Ind.  478, 1876 ;  missed  them,  passed  over  their  heads, 
Ulies  v.  Knight,  B  Tex.  312,  1848 ;  and  broke  a  window  in  a  public  house. 
State  V.  Enslow,  10  Iowa,  115, 1860 ;  The  jury  found  that  he  intended  to 
State  V.Williamson,  68  Iowa,  351, 1886.  hit  one  or  more  of  the  persons  he  had 
Under  the  latter  head  fall  cruel  games,  heen  fighting  with,  and  did  not  intend 
such  as  cock-fighting.  Infray  {  1465  a.  to  break  the  window.    It  was  held  by 

'  But  see,  as  to  some  extent  conflict-  all  the  judges,  that  upon  this  finding 
ing  with  views  of  the  text,  State  v.  the  prisoner  was  not  guilty  of  the 
Leavitt,  32  Me.  183, 1851.  charge  within  the  above  statute.    It 

*  See  in/ray  2|  1076, 1082  d,  was  held,  also,  that  to  support  a  con- 

*  Com.  «.  Walden,  3  Cush.  558, 1849;  viction  under  sec  51,  there  must  be  a 
State  V,  Bobinson,  3  Dev.  &  Bat.  130,  wilfiil  and  intentional  doing  of  an  un- 
1838 ;  Wagstaff  v.  Schippel,  27  £[ans.  lawfiil  act  tn  relation  to  the  property 
450, 1882.  See  Davis  v.  Society  for  damaged.  See  supra,  i  120. 
Prevention  of  Cruelty,  etc.,  75  N.  Y.  In  Com.  v.  Williams,  110  Mass.  401, 
362, 1879 ;  21  Alb.  L.  J.  265.  1872,  it  was  held  that  for  a  conviction 

In  B.  V.  Pembliton,  12  Cox  C.  C.  undej  the  statute  of  1862,  c.  160,  which 

607 ;  L.  B.  2  C.  C.  B.  119,  the  defen-  provides  for  the  punishment  of  any 

dant  was  indicted  for  unlawfully  and  one  who  "  wilfully  or  maliciously  in- 

maliciously  committing  damage  upon  jures ''  a  building,  it  is  not  enough 

a  window  in  the  house  of  the  prose-  that  the  injury  was  wilful  and  inten- 
cutor,  contrary  to  the  23  &  24  Vict..  tional,but  it  must  have  been  done  out 

c.  97,  s.  51.    It  appeared  that  the  de-  of  cruelty,  hostility,  or  revenge. 


§  1072.]  CBIM£8.  [book  II. 

malice  to  the  owner^  or  possessor,'  though  sudh  owner  or  possessor 
^,  ,.    .      is  personally  unknown  to  the  wrongdoer  f  but  there  is 

Malice  18  ,  ,  ,.  1  .       1   . 

easentiaito  ground  to  argue  that  malignant  cruelty  to  an  animal  is 

the  offence.  \    :%•   .   •^^       ,  i  •  i»  /•       _.•      i  ^• 

indictable  at  common  law,  irrespective  of  particular  malice 
to  the  owner,  when  there  is  shock  or  scandal  to  the  community  ;* 
and  that  a  man  may  in  such  cases  be  indicted  for  malicious  cruelty 
to  an  animal  belonging  to  himself.^  The  same  reasoning  would  lead 
us  to  conclude  that  malignant  and  intentional  injury  to  public  works 
of  art,  or  to  public  libraries,  is  indictable,  irrespective  of  malice  to 
individuals. 

§  1071.  The  usual  line  of  evidence  as  to  proof  and  disproof  of 
-. ,.    .  ^    malice  is  here  admissible.*    Malice  may  be  inferred  from 

Malioeisto  ^  -^ 

be  inferred  declarations ;  from  prior  acts ;  and  even  from  the  peculiar 
malignity  of  the  act.^ 

§  1072.  Malice  may  be  negatived  by  showing  that  the  act^  was 

^  B.  V,  Austen,  B.  &  B.  490;  are  regarded  as  convertible  with 
Pearce's  Case,  2  East  P.  C.  1076 ;  State  "  maliciously."  Thomas  v.  State,  14 
V.  Beekman,  3  Dutch.  124, 1868 ;  State  Tex.  App.  200, 1883. 
V.  Latham,  13  Ired.  33,  1861 ;  State  v.  »  Stone  v.  State,  3  Heisk.  467, 1872. 
Bobinson,  3  Dev.  &  Bat.  130,  1838 ;  »  State  v.  Linde,  64  Iowa,  139.  1880. 
State  V.  Hill,  79  N.  C.  666, 1879 ;  State  *  B.  v,  Tivey,  1  C.  &  K.  704 ;  U.  S. 
».  Newby,  64  Ibid.  23,  1870 ;  State  v,  v,  Jackson,  4  Cranch  C.  C.  483, 1836 ; 
Sheets,  89  Ibid.  643,  1883;  State  v.  Stage  Horse  Cases,  16  Abb.  Pr.  (N. 
Doig,  2  Bich.  (S.  C)  179, 1846 ;  State  v,  S.)  61,  1873  ;  Brown  v.  State,  26  Ohio 
Pierce,  7  Ala.  728, 1846 ;  Northcot  v,  St.  176,  1876.  As  to  cruelty  in  dog 
State,  43  Ibid.  330, 1869 ;  Hobson  v,  and  cock-fighting,  see  if\fra,  i  1466  a. 
State,  44  Ibid.  380,  1870 ;  State  v.  *  State  v.  Avery,  44  N.  H.  392, 1863. 
Wilcox,  3  Yerg.  278, 1832 ;  Duncan  Under  statute  malice  to  owner  may 
V.  State,  49  Miss.  331,  1873 ;  Wright  not  be  essential.  B.  v,  Tivey,  1  C.  & 
V.  State,  30  Ga.  826,  1860 ;  Chappell  K.  704,  cited  ift/ra,  J  1082  d, 
V.  State,  36  Ark.  346,  1880 ;  Branch  •  See,  fully,  Whart.  Crim.  Ev. 
r.  State,  41  Tex.  622, 1874 ;  State  v.  ^  State  v,  Williamson,  68  Iowa,  361, 
Enslow,  10  Iowa,  116, 1860 ;  U.  S.  1886 ;  Territory  v.  Olsen,  6  Utah, 
V,  Gideon,  1  Minn.  292,  1866;  State  284,  1889;  People  v.  Keeley,  81  Cal. 
V.  Williamson,  68  Iowa,  351,  1886 ;  210,  1889.  See  B.  v.  Welch,  13  Cox 
though,  under  Tennessee  statute,  C.  C.  121;  Allison  v.  State,  42  Ind. 
see  State  v.  Council,  1  Overton,  364,  1873.  See,  for  other  cases,  infra, 
(Tenn.)  306, 1808 ;  Hampton  v.  State,   i  1082  d. 

10  Lea,  639,  1882.  In  England  by  *  As,  the  protection  of  property 
statute  (B.  v.  Tivey,  1  C.  &  K.  706)  against  a  persistent  and  defiant  tres- 
malice  to  the  owner  need  not  now  be  pass  upon  the  rights  of  its  owner, 
proved.  As  to  Alabama,  see  Tatum  People  v.  Kane,  142  N.  Y.  366, 1894; 
V.  State,  66  Ala.  466, 1880.  In  Texas  see,  also,  Brady  v.  State,  (Tex.)  26  S. 
the  qualifying  terms  of  the  statute  are  W.  Eep.  621, 1894;  North  Carolina  v. 
"  wilfully  "  and  "  wantonly."  These  Vanderford,  36  Fed.  Bep.  282, 1888. 
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CHAP.  XVI.]  MALICIOUS  MISCHIEF.  [§  1076. 

indaoed  by  other  causes ;  e,  g.,  that  an  animal  killed  was  vicious, 
and  was  trespassing  on  the  defendant's  grounds,  threaten-  ^^^  ^ 
ing  hurt  which  could  not  otherwise  be  averted.^      But  negatived 
unless  an  animal  thus  trespassing  is  vicious,  and  cannot  other 
be  safely  driven  out,  so  that  killing  or  maiming  him  is  ™®''^^- 
the  defendant's  only  safe  means  of  riddance,  killing  or  maiming 
is  not  justifiable,  because  the  animal  trespassed  even  within   a 
cultivated  inclosed  field.'    And  malice  may  also  be  disproved,  by 
proof  that  the  object  of  the  defendant  was  not  malicious  but 
fiiendly.*    And  on'a  charge  of  cruelly  over-driving  a  horse,  ignor- 
ance and  want  of  malice  are  a  defence.^ 

§  1072  a.  An  honest  belief  in  title  is  a  defence  to  an  ^**"«8'.^- 
indictment  for  a  malicious  trespass.'^    And  this  is  pecu-  a  defence 
Harly  the  case  when  the  trespass  is  the  removal  of  fences.*  cioug  tres- 

§  1073.  Consent  of  owner,  when  malice  against  the  P*^* 
owner  is  allied,  is  a  defence.     But  the  onus  of  proving  Conaent  of 

o      '  r  G   owner  la  a 

oonsent  is  on  the  defendant.^  defence. 

§  1074.  To  sustain  a  conviction,  there  must  be  proof  injury 
ofinjoFydone  to  such  an  extent  as  to  impair  utility,  or  ^^asto 
materially  diminish  value.'  ^^rt^ 

§  1075.  As  in  lar<5eny,  the  owner  of  the  property  in- 
jured may  be  a  witness  for  the  prosecution.'  competent 

§  1076.  Not  merely  personal   property,  as   has  been  '^^*'"®*'- 

*B.  V.  Prestney,  3  Cox  C.  C.  606;  1878;  Goforth  v.  State,  8  Humph.  87, 

Wright  V.  State,  30  Ga.  826,  1860;  1847;  Malone  v.  State,  11  Lea,  701, 

Farmer  v.  State,  21  Tex.  App.  423,  1883 ;  Dawson  v.  State,  62  Ind.  478, 

1886;  Reedyv.  State,  22  Tex.  App.  271,  1876;  Barlow  v.  State,  120  Ind.  66, 

1886;  McMahan   v.  State,  29   Tex.  1889. 

App.  348, 1891.    See  State  v.  Waters,  '  In  Palmer  v.  State,  46  Ind.  388, 

6  Jones,  (N.  C.)  276,  1869 ;  Hodge  v.  1873,  the  point  in  the  text  is  sustained 

Bute,  11  Lea,  628,  1883 ;  Thomas  v.  by  Downey,  C.  J.,  citing  Howe  v. 

State,  14  Tex.  App.  200, 1883.    Infra,  State,  10  Ind.  492,  1868.   Windsor  v. 

|1082rf.  State,  13  Ibid.  376,   1869.     Tearing 

'  Snap  V.  People,  19  111.  80, 1867.  down  a  fence  in  the  exercise  of  a  sup- 

'  R.  V,  Mogg,  4  C.  <&  P.  864.  posed  legal  right   is  not  indictable 

*  Com.  V.  Wood,  111    Mass.    408,  under  the  Pennsylvania  statute.  Com. 
1873.  V.  Drass,  146  Pa.  66, 1892. 

•  Infra,  2  1077  ;  R.  v.  Langford,  1  C.  ^  State  v.  Whittier,  21  Me.  341, 
A  Marsh.  602 ;  R.  v,  Matthews,  14  Cox  1842 ;  Welsh  v.  State,  11  Tex.  368, 1864. 
C.  C.  6 ;  Dye  v.  Com.,  7  Gratt.  662,  But  see  Govitt  v.  State,  26  Tex.  App. 
1851 ;  Sattler  t^.  People,  69  111.  68,  419,  1888.  See  tupra,  H  141  et  uq, 
1871 ;  Howe  v.  State,  10  Ind.  492,  *  Com.  v.  Soule,  2  Mete.  21,  1840 ; 
1868;  Windsor  v.  State,  13  Ibid.  376,  State  v.  Cole,  90  Ind.  112, 1883. 
1859;  Lossen  t^.  State,  68  Ibid.  437,  *  State  v.  Pike,  33  Me.  361, 1861. 
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§  1078.]  CRIMES.  [book  II. 

All  kinds  already  shown/  may  be  thus  protected,  but  so  may  real 
aresubjecte  estate,  it  being  held  that  it  is  indictable  at  common  law 

o  ence.  maliciously  to  injure  or  deface  tombs,*  maliciously  to  strip 
from  a  building  copper  pipes  or  sheetings,*  and  maliciously  to  dam- 
age either  immovables  or  movables  in  any  way.^  The  authorities 
in  reference  to  the  malicious  injury  of  trees  and  plants  are  else- 
where given.' 

§  1077.  In  prosecutions  of  this  class  the  prosecutor^s  title  to  the 
Owner's  Property  injured  cannot  be  tried.  It  is  enough  if  he  had 
title  IB  im-   any  special   interest,  rightful   or   wrongful,  which  may 

material.      ,  ,  i       .  « 

have  been  hurt.® 
§  1078.  The  manner  of  describing  the  property  injured^  has  been 

Indictment   ^^^7  8*»*^- 

must  con-  The  nature  of  the  injury  must  be  specified.® 
technical  An  indictment  is  sufficiently  descriptive  of  the  prop- 
averments,  ^j^y  destroyed,  if  laid  to  be  "  one  horse  beast  of  the 
value  of,  etc.,  of  the  proper  goods  and  chattels."'  But  unless  re- 
quired by  statutory  direction,  the  averment  of  value  is  unessential.^® 
The  owner  of  the  property  must  be  alleged,^*  if  known,  and  the 
allegation  must  be  proved  as  laid." 

^  See  mpra,  H  1067,  1068.     That  State  v.  Gurnee>  14  Kans.  Ill,  1874 ; 

there  is  such  a  property  in  dogs  as  State  v,  Semotan,  86  Iowa,  57, 1892. 

sostains  an  indictment  for  malicious  As  to  *'  title,"  see  suprUf  {  932. 

mischief,  see  State  v.  Latham,  13  Ired.  ''  Supra,  {  977. 

33, 1851 ;  State  v.  Sumner,  2  Ind.  377,  »  Brown  v.  State,  76  Ind.  86, 1881. 

1860 ;  State  v.  McDuffie,  34  N.  H.  523,  •  State  v,  Pearce,   Peck,  66,  1823 ; 

1867 ;  Julienne  v.  Jackson,  69  Miss,  and  where  the  statute  uses  the  word 

34,    1891;    Nehr  v.  State,  36  Nebr.  "cattle,"  the  word  "cattle-beast"  in 

638,  1892 ;  though  see,  contra,  under  the  indictment  sufficiently  designates 

statute,  Com.  v.  Maclin,  3  Leigh.  809,  the  kind  of  animal  killed.    State  v, 

1831 ;  U.  S.  V.  Gideon,  1  Minn.  292,  Credle,  91  N.  C.  640,  1884. 

1866 ;  and  mpra,  J  872 ;  infra,  i  1082  d,  ><>  Sample  v.  State,  104   Ind.   289, 

for  statutes.  1886.    See  State  v.  Blackwell,  3  Ind. 

*  3  Inst.  202.  629, 1862 ;  and  State  v,  Shadley,  16 
» R.  V,  Joyner,  J.  Kel.  29.  Ibid.  230,  1861. 

*  Loomis  V.  Edgerton,  19  Wend.  419,       "  R  v.  Patrick,  2  East.  P.  C.  1069 ; 
1838.  Davis  v.  Com.,  30  Pa.  421, 1868 ;  and 

^  Supra,  i  1067  ;  infra,  2  1082  c,  see,  as  to  when  designation  of  locality 

•People  V,  Horr,  7  Barb.  9, 1849;  is  required.  Com.  v.  Bean,  11  Cush. 

Dawson  v.  State,  62  Ind.  478,  1876;  414, 1863;  Com.t;.  Dougherty,  6  Gray, 


»  Haworth  v.  State,  Peck,  89,  1823 ;  State  v.  Weeks,  30  Me.  182,  1849. 
QnUra,  under  the  Iowa  Code,  if  the  offence  is  otherwise  described  with 
sufficient  certainty.    State  v.  Semotan,  86  Iowa,  67,  1892. 
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CHAP.  XVI.]  MALICIOUS   MISCHIEF.  [§  1080. 

§  1079.  Ad  indictment  for  malicious  mischief  must  either  ex- 
pressly charge  malice  in  the  defendant  against  the  owner^ 

An.  ^Lx  1  fid 

or  otherwise  fully  describe  the  offence  as  indicating  gen-  must  usu- 
eral  malice.^     It  is  not  sufficient,  at  common  law,  to  set  aver^. 
forth  that  the  act  was  done  "  wilfully  and  maliciously/' 
without  averring  that  it  was  done  with  malice  against  the  owner 
or  possessor.^     When,  however,  the  term  "  maliciously  "  is  not  in 
the  statute,  it  will  be  both  sufficient  and  essential  to  use  the  stat- 
utory terms;*  and  when  "wilful"  is  in  the  statute,  it  must  be 
averred.* 

§  1080.  It  is  not  enough  to  aver  that  the  defendant  maliciously 
"injured"  the  prosecutor's  property.*'  This  is  a  conclu- 
sion of  law,  and  the  facts  leading  to  it  must  be  expressed.*  injury 

Yet  the  means  or  instruments  of  injury  need  not  be  set  ™^'^. 
out'    Where  there  is  a  killing,  as  a -statutory  offence,  it 
is  enou  gh  to  say,  "  maliciously  and  wilfully  did  kill,"®  and  where 
there  is  a  cutting  down  of  trees,  under  a  statute,  it  is  enough  t9 
aver,  following  the   statute,  that  the  defendant,  the  trees,  etc., 
maliciously  and  wilfiilly  did  cut,  etc.* 

849, 1866;  Com.  v.  Cox,  7  Allen,  577,  *  Woolsey  v.  State.  14  Tex.  App. 

1863.    But  where  a  corporation  is  the  57, 1883.    In  such  case  the  charge  of 

owner,  it  is  necessary  only  to  allege,  the  court  should  explain  to  the  jury 

in  Bubstance,  that  the  company  is  a  the  legal  meaning  of  the  term  "  wil- 

corporation,  without   any  allegation  fully."    Browder   v.  State,  30    Tex. 

as  to  the  legality,  regularity,  or  facts  App.  614, 1892. 

of  its   corporate  organization.     The  ^  See  State  v.  Langford,  3  Hawks, 

naming  of  the  owner  is  material  only  381,  1824 ;  State  v.  Jackson,  7  Ind. 

18  a  part  of  the  description  or  identi-  270, 1855. 

fication  of  the  thing  injured,  as  being  •  See  Whart.  Cr.  PI.  &  Pr.  JJ  154, 

within  the  prohibition  of  the  statute.  230 ;  State  v,  Aydelott,  7  Blackf.  157, 

Duncan  v.  State,  29  Fla.  439, 1892.  1844. 

But  see  Riser  v.  State,  89  Ga.  421,  ^  State  v,  Merrill,  3   Blackf.  346, 

1892.  1834 ;  State  v,  Greenlees,  41  Ark.  353, 

*  Supra,  2  1070 ;  R.  v,  Lewis,  2  Buss.  1883.  Under  a  statute,  "  cut,  injure, 
on  Cr.  1066 ;  Boyd  v.  State,  2  Humph,  and  destroy  "  is  enough.  State  v, 
39, 1840 ;  Thompson  v.  State,  51  Miss.  Jones,  33  Yt.  443,  1860. 

853, 1876.    See  State  v.  Allison,  90  N.  •  Com.  v.  Sowle,  9  Gray,  304,  1857  ; 

C.  733, 1884.  Hayworth  v.  State,  14  Ind.  590,  1860; 

'State  V.  Jackson,   12  Ired.  329,  Taylor  v.  State,  6  Humph.  285, 1845  ; 

1861 ;  though  see  State  v.  Scott,  2  Whart.  Prec.  477. 

Dev.  &  Bat  35,  1836.  •  SUte  v,  Watrous,  13  Iowa,  489, 

*  Com.  V.  Turner,  8  Bush,  1,  1871.  1862.  See  State  v.  Jones,  33  Yt.  443, 
8o  with  respect  to  the  word  "  unlaw-  1860.  And  as  to  indictments  gener- 
ally." State  V.  Martin,  107  N.  C.  ally,  see  Com.  v.  Thornton,  113  Mass. 
904,1890.  457,  1873;    Com.  v.  Whitman,    118 
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§  1081.]  CRIMES.  [book  n. 

§  1081.  At  common  law  an  intentional  obstruction  of  a  railroad 
to  trails,  itt  such  a  way  as  to  endanger  the  lives  of  travellers, 
offence  of  is  as  much  an  assault  on  such  travellers  as  would 
fng ihrwof  b^  shooting  into  a  car.^  The  oommon  law  offence,  how- 
^Jj25^^  ever,  has  been  generally  superseded  by  statutes  both  in 
England  and  the  United  States.  Under  these  statutes 
it  has  been  ruled  that  it  is  no  defence  that  the  defendant  was 
impelled  by  other  motives  than  an  intention  to  injure  the  train.^ 
Wilfully  throwing  a  stone  at  a  train  so  as  to  endanger  the  safety 
of  passengers  is  within  the  statutes,'  as  it  is  unquestionably  indict- 
able at  common  law.^  It  has  been  further  held  that  on  an  indict- 
ment for  wilfully  and  maliciously  casting  anything  upon  a  railway 
carriage  or  truck,  either  with  intent  to  injure  it  or  to  endanger  the 
safety  of  persons  in  the  train,  if  an  intent  to  endanger  the  safety  of 
travellers  be  proved,  it  is  no  defence  that  the  train  was  a  goods 
train,  and  there  was  no  person  on  the  particular  truck.^  But  where 
the  indictment  charges  maliciously  throwing  stones  into  a  railway 
carriage,  with  intent  to  endanger  the  safety  of  a  person  in  it,  it  has 
been  ruled  that  there  must  be  evidence  of  an  intent  to  do  some 
grievous  bodily  harm,  such  as  would  support  an  indictment  for 
wounding  a  particular  person  with  that  intent ;  and,  if  it  appear 
that  the  prisoner's  intention  was  only  to  commit  a  common  assault 
on  some  person  in  the  carriage,  the  case  is  not  sustained.' 

The  statutes,  also,  have  been  ruled  not  to  cover  neglect  on  part 
of  drivers  and  stokers  to  keep  a  good  lookout  for  signals,  according 
to  the  rules  and  r^ulations  of  the  railway  company,  the  conse- 

Ibid.  468,  1875 ;  State  v.  (Comfort,  22       Where  the  indictment  charges  an 

Minn.  271i  1875 ;  Caldwell  v.  State,  49  act  done  wantonly  and  wilfully  the 

Ala.  84,  1871.    Where  the  words  of  a  evidence  must  show  that  it  was  so 

statute  are  descriptive  of  the  offence  done.     North  Carolina  v.  Vanderford, 

the  indictment  should  follow  its  Ian-  35  Fed.  Rep.  282. 1888. 

guage  and  expressly  charge  the  de-       ^  See  ntpra,  i  608. 

scribed  offence  so  as  to  bring  it  within       '  B.  v,  Holroyd,  2  M.  &  Bob.  889. 

all  the  material  words  of  the  statute.  See  supra,  2  119. 

State  V,  Deal,  92  N.  C.  802,  1885.  But      ■  B.  v,  Bowray,  10  Jur.  211. 

where  the  words  of  a  statute  do  not       *  See  supra^  {J  112,  608. 

clearly  and  definitely  apprise  the  ac-       *  B.  v,  Sanderson,  1  F.  &  F.  87 — 

cused  of  the  offence  charged  against  Channel.    This  accords  with  the  rule 

him   greater   particularity   must   be  stated  mpra,  J  186 ;  but  see,  contra,  B. 

used  in  the  indictment.    State  v.  Cos-  v.  Court,  6  Cox  C.  C.  202. 

telle,  62  Conn.  128, 1892.  •  B.  v,  Booke,  1  F.  &  F.  107. 
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CHAP.  XVI.]  MALICIOUS   MISCHIEF.  [§  1082. 

qaenoe  of  which  neglect  is  that  a  collision  occurs,  and  the  safety 
of  passengers  is  endangered.^ 

It  is  not  necessary,  it  has  been  ruled  under  the  statutes,  to  aver 
in  the  indictment  that  the  train  belonged  to  a  corporation  duly 
chartered.* 

§  1082.  Special  statutes,  also,  have  been  enacted  in  England, 
and  have  been  adopted  by  several  of  our  own  legislatures,  oi^tr„ci^ 
making  indictable  the  obstruction  of  engines  and  railway  ing  engine 

,  •  or  railroad 

carnages.  carriage 

Under  these  statutes  it  is  held  to  be  a  misdemeanor  to  *°  **^  *' 
place  a  truck  across  a  railway  line  in  such  a  manner  that  if  a  carriage 
or  an  engine  had  come  along  the  line  it  would  have  been  obstructed, 
and  the  safety  of  passengers,  who  might  have  been  in  any  such 
carriage,  would  have  been  endangered  ;^  nor  is  it  to  this  charge  a 
defence  that  the  railway  was  not  opened  for  passenger  traffic,  and 
no  carriage  or  engine  was  in  fact  obstructed.^  It  is  enough  to  sus- 
tain such  a  case  to  prove  that  the  act  was  done  by  certain  persons 
employed  by  the  defendant  to  repair  a  wall  between  the  railway 
and  his  premises  adjoining ;  and  that  on  one  occasion  the  defendant 
himself,  who  was  standing  by,  nodded  his  head,  and  directed  the 
workmen  to  go  on,  is  sufficient  to  warrant  the  jury  in  convicting 
the  defendant.^  Placing  a  single  piece  of  timber  on  the  road  will 
constitute  the  offence;^  and  so  of  obstructing  a  horse  railroad  by 
putting  a  wagon  on  its  track,  it  being  the  duty  of  wagons  to  turn  out 
when  requested  by  the  driver  of  the  horse-car.®  Changing  a  signal 
80  as  to  cause  a  train  to  go  slower  than  it  otherwise  would  is  an  ob- 
strocting  f  and  so,  it  is  said,  is  stretching  out  the  arms  as  a  signal.^^ 
It  has  been  held,  however,  that  it  is  not  indictable  for  a  passenger 


*  B.  V.  Pardenton,  6  Cox  C.  0.  247.  complete  when  the  obstructions  were 
'  B.  V.  Bowray,  10  Jar.  211.    See  placed,  and  a  specific  intent  to  injure 

Kiaer  v.  State,  89  Qa.  421, 1892.  the  railroad,  or  to  kill  or  cripple  its 

'  For  homicide  resulting  from  such  employ^  or  passengers,  was  not  neces- 

misconduct,  see  aypra,  22  837  et  seq.  sary.     Crawford    v.    State,    15    Lea, 

*  It  is  not  necessary  to  specify  in  (Tenn.)  843,  1885 ;  State  v.    Johns, 
the  indictment   the   persons   whose  (Mo.)  27  S.  W.  Rep.  1115, 1894. 

li?a!  were   endangered.     Barton   v.  •  Roberts  v,  Preston,  9  C.  B.  (N.  S.) 

State,  28  Tex.  App.  483, 1890.  208. 

*  R,  V,  Bradford,  8  Cox  C.  C.  309.  '  Allison  v.  State.  42  Ind.  354, 1873. 
Nor  is  it  a  defence  that  the  prisoner  '  Com.  v.  Temple,  14  Gray,  69, 1859. 
had  placed  the  obstructions  with  the  '  R.  v.  Hadficld,  L.  R.  1  C.  C.  253. 
purpose  of  warning   the   train  and  ^^  R.  v.  Hardy,  L.  R.  1  C.  C.  278. 
Becoring  a  reward ;  the  offence  was 
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to  pull  a  signal  rope  attached  to  a  bell  on  the  engine.^  The  intent 
is  to  be  inferred  from  the  facts ;  and  where  the  evidence  was  that 
the  prisoners  placed  a  stone  upon  a  line  of  railway,  so  as  to  cause 
an  obstruction  to  any  carriages  that  might  be  travelling  thereon,  it 
was  ruled  that  if  this  were  done  mischievously,  and  with  an  inten- 
tion to  obstruct  the  carriages  of  the  company,  the  jury  would  be 
justified  in  finding  that  it  was  done  maliciously.'  But  the  pre- 
sumption, in  such  case,  is  one  of  fact,  not  of  law.^  Title  to  the 
land  is  no  defence.* 

§  1082  a.  For  the  protection  of  manufactures  and   machinery 
analogous  statutes  have  been  enacted.     Under  these  stat- 
ciouB^n-      ^*^  *^^  following  points  have  been  ruled  : 
jury  to  ^  warp,  not  sized,  but  upon  its  way  to  the  sizers,  to 

tures,  ma-  fit  it  for  being  used  in  manufacturing  goods,  is  not  a 
machinery  warp  in  any  stage,  process,  or  progress  of  manuiacture/ 
or  prepared  for  carding  or  spinning,*  It  is  not  necessary 
that  goods  should  be  incomplete  to  be  in  "  a  stage,  process,  or  pro- 
gress of  manufacture,"  under  the  statute.*  The  working  tools  of  a 
loom,  and  the  cords  employed  to  raise  the  harness,  are  ^^  tackle 
employed  in  weaving.^  And  so  of  any  material  part  of  the 
machinery.® 

In  another  case  in  England  the  owner  removed  a  wooden  stage 
belonging  to  the  machine  on  which  the  man  who  fed  the  machine 
was  accustomed  to  stand,  and  took  away  the  legs,  and  it  appeared 
in  evidence  that  though  the  machine  could  not  be  conveniently 
worked  without  some  stage  for  the  man  to  stand  on,  yet  that  a  chair 
or  table,  or  a  number  of  sheaves  of  corn  would  do  nearly  as  well, 
and  that  it  could  also  be  worked  without  the  legs :  it  was  held,  that 
the  machine  was  an  entire  one  within  the  act,  though  the  stage  and 
legs  were  wanting.*  And  where  certain  side  boards  were  wanting 
to  a  machine  at  the  time  it  was  destroyed,  but  the  want  did  not 
render  it  so  defective  as  to  prevent  it  altogether  from  working, 
though  it  would  not  work  so  effectually  as  if  those  boards  had  been 
made  good ;  it  was  held  that  it  was  still  a  threshing-machine  within 

^  Com.  V,  Killian,  109  Mass.  845,       *  State  v.  Hessenkamp,  17  Iowa,  25, 

1872.  1864. 

«  R.  t;.  Upton,  5  Cox  C.  C.  298.  ^  R.  v.  Clegg,  3  Cox  C.  C.  295.    See 

'  Allison   V.  State,    42    Ind.    354,  R  v.  Ashton,  2  B.  &  Ad.  750. 

1873.  Under  the  Texas  statute  the       •  R.  v.  Woodhead,  1  M.  &  Rob.  549. 
obstruction  must  be  of  a  character       '  R.  v.  Smith,  6  Cox  C.  C.  198. 
likely  to  endanger  life.    Bullion  v,       •  R.  v,  Tracy,  R.  &  R.  C.  C.  452. 
State,  7  Tex.  App.  462, 1879.  •  R.  v,  Chubb,  Deac.  C.  L.  1518. 
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the  meaning  of  the  statute.^  A  threshing-machine  is  within  the 
purview  of  the  act,  though  it  had  been,  prior  to  its  destruction, 
taken  to  pieces  to  avoid  an  expected  mob.'  Pluming  up  the  feed 
pipe  of  a  steam-engine,  and  displacing  other  parts  of  the  machinery 
80  as  to  cause  its  stoppage,  are  within  the  statute;^  and  so  of 
injoring  ploughs  used  in  agriculture.^  As  has  been  just  incidentally 
seen,  when  a  machine  is  broken  by  a  mob,  it  is  no  defence  that  it 
was  previously  taken  to  pieces  by  the  owner  for  its  protection.* 
On  the  other  hand,  where  the  prosecutor  had  not  only  taken  the 
machine  to  pieces,  but  had  broken  the  wheel  of  it,  before  the  mob 
came  to  destroy  it,  for  fear  of  having  it  set  on  fire  and  endangering 
his  premises,  and  it  was  proved  that  without  the  wheel  the  engine 
oould  not  be  worked,  it  was  held  that  the  remaining  parts  of  the 
machine,  which  were  destroyed  by  the  mob,  did  not  constitute  a 
threshing-machine.* 

§  1082  b.^  Mines  have  also  been  protected  by  special  enactments. 
In  this  country  there  can  be  no  question^  that  malicious 
injury  to  mining  property  is  indictable  at  common  law.  ^j^*® 
But  in  such  matters  the  interests  involved  are  so  large, 
and  the  risk  to  life  so  great,  that  statutes  have  been  passed  impos- 
ing heavy  penalties  on  malicious  injury  to  mines.     Under  these 
statutes  it  has  been  held  that  the  offence  of  damaging  an  engine  was 
consummated  where  a  steam-engine  used  in  draining  and  working  a 
mine  having  been  stopped  and  locked  up  for  the  night,  the  defendant 
got  into  the  engine-house,  and  set  it  going,  and  there  being  no  ma- 
chinery attached,  the  engine  went  with  great  velocity,  and  received 
damage.^    A  scaffold  erected  for  the  purpose  of  working  a  vein  of 
coal  is  such  an  erection  used  in  conducting  the  business  of  a  mine, 
that  injuring  with  intent  to  destroy  it,  or  to  render  it  useless,  is 
included  in  the  statute.^ 

^  B.  V,  Bartlett,  Deac.  C.  L.  1517.  •  R.  ».  West,  Deac.  C.  L.  1618. 

'  B.  V,  Hatchins,  Deac.  C.  L.  1517.  As  to  damaging  property  generally, 

See  R.  r.  Mackerel,  4  C.  &  P.  448 ;  R.  see  ^ujyra,  2  1070.    As  to  South  Caro- 

V.  Fidler,  Ibid.  449.  lina  statute  in  respect  to  packing  cot- 

*  R.  V.  Fisher,  10  Cox  C.  C.  146  ;  L.  ton,  see  State  v.  Holman,  3  McCord, 
R.  1  C.  C.  7.  306,  1825. 

*  R.  V.  Gray.  9  Cox  C.  C.  417.    For  ^  Supra,  {{  1066, 1076. 
injuring  aqueduct,  see  State  v.  Jones,  *  R.  v.  Norris,  9  C.  &  P.  241. 

33  Vt  443, 1860 ;  for  defacing  omni-  •  R.  v.  Whittingham,  9  C.  &  P. 

bus,  Com.  V.  Cox,  7  Allen,  677,  1863.  234— Patteson. 

*  R.  V.  Mackerel,  4  C.  &  P.  448 ;  R. 
V.  Fidler,  Ibid.  449. 
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§  1082  c.  We  have  already  seen  that  in  several  jurisdictions  in 
So  as  to  ^^^^  country  it  is  at  common  law  indictable  to  maliciously 
trees  and  injure  fruit  or  ornamental  trees.^  In  England  prosecu- 
tions of  this  kind  are  now  exclusively  statutory;  the 
statutes  having  absorbed  the  common  law.'  Under  these  statutes, 
apple-  and  pear-trees  grafted  in  a  wild  stock,  and  producing  fruit, 
are  "trees;"*  and  cutting  down  a  tree  is  sufficient  to  bring  a  case 
within  the  statute,  although  the  tree  is  not  thereby  totally  destroyed/ 
As  to  hop-binds,  however,  it  was  held  that  when  *•  destroying  "  is 
alleged,  it  must  be  shown  that  the  plant  died  in  consequence  of  the 
injury  received.  Proof  of  the  infliction  of  injury  by  cutting  and 
bruising  is  insufficient.^  It  has  been  further  ruled  that  where  shrubs 
are  cut  upon  an  unproved  allegation  that  they  are  likely  to  be  inju- 
rious to  an  adjoining  wall,  it  is  a  malicious  trespass,  though  the  title 
to  the  spot  on  which  the  shrubs  grow  is  in  dispute  between  the  par- 
ties.* "  Woods,"  when  used  in  this  relation  in  a  statute,  includes 
a  field  which  has  been  overgrown  with  wild  brushy  It  is  usually 
enough,  in  such  cases,  if  the  indictment  follow  the  statute.^ 

§  1082  d.  Similar  legislation  has  taken  place  to  protect  animals 
from   cruelty,   irrespective   of   the   question   of  ownership.*     As 

^  See  Dailey  v.  State,  (Ohio)  87  N.  to  uncultivated  roots  or  plants  grow- 

E.  Bep.  710, 18d4.  ing  upon  the  realty  is  insufficient  to 

'  As  to  indictments  under  English  justify  a  conviction, 

statutes,  see  R.  v.  Lewis,  2  Buss,  on  ®  State  v.  Priebnow,  14  Nebr.  484, 

Or.  1066 ;  R.  v,  Patrick,  2  East  P.  C.  1883 ;  People  v.  O'Brien,  60  Mich.  8, 

1059;  R.  V,  Howe,  1  Leach,  481  ^  R.  1886. 

V.  Dodson,  9  A.  &  E.  704.  •  State  v.  Braner,  111  Ind.  98, 1887 ; 

»  R.  V,  Taylor,  R.  &  R.  C.  C.  873.  Territory  v.  Crozier,  6  Dak.  8,  1887. 

See  R.  v.  Whiteman,  Dears.  C.  C.  363 ;  By  24  &  26  Vict.  c.  97,  s.  40,  **  whoso- 

State  V,  Shadley,  16  Ind.  230, 1861.  ever  shall  unlawfully  and  maliciously 

*  R.  V,  Taylor,  R.  &  R.  C.  C.  373.  kill,  maim,  or  wound  any  cattle  shall 

*  R.  V,  Boucher,  6  Jur.  709.  be  guilty  of  felony."    {Former  pro- 
«  R.  V,  Whateley,  4  M.  &  R.  431.  visum,  7  &  8  Geo.  IV.  c.  30,  s.  16.)  By 

But  see  supra,  JJ  1072  a,  1077 ;  Daw-  section  68,  malice  against  the  owner 
son  V.  State,  62  Ind.  478, 1876.  of  the  cattle  or  other  animal  injured 

^  Hall  V.  Cranford,  6  Jones  Law,  unnecessary  to  be  shown. 
(N.  C.)  3,  1867.  For    statutes  in  this  country,  see 

It  has  been  held  that  at  common  State  v.  Avery,  44  N.  H.  392,  1862; 
law  an  indictment  does  not  lie  for  State  v.  Pratt,  64  Vt.  484,  1882 ;  Peo- 
maliciously  injuriug  trees  (Brown's  pie  v,  Brunell,  48  How.  N.  Y.  Pr. 
Case,  3  Greenl.  177, 1824),  and  grow-  436, 1874 ;  State  v.  Barnard,  88  N.  C. 
ing  corn  (State  v.  Helmes,6  Ired.  364,  661,  1883;  State  v.  Comfort,  22  Minn. 
1846).  Cases  to  the  contrary  will  be  271,  1876;  Tatum  v.  State,  66  Ala. 
found,  supra,  }  1067.  Mere  damage  466, 1880 ;  Jones  v.  State,  9  Ibid.  178, 
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"  cattle,"  under  the  statutes/  have  been  considered  steers  f  pigs  f 
hogs;*   asses f  geldings;*  horses,  mares,  and   colts.^     In  g^^tory 
Missouri,   however,   the  term   has  been  held  not  to  in-  cruelty  to 
dude  a  tame  buffalo.^     I^gs>  though  not  the  subject  of 
larceny,  have  been  held  in  this  country  to  be  protected  by  the 
statutes.*     The  statute  of  12  &  13  Vict.  c.  92,  §  2,  which  makes 
cruelty  to  "  any  animal "  penal,  goes  on,  in  its  interpretation  clause, 
to  specify  as  falling  under  this  head,  '^  any  horse  .  .  .  sheep  .  .  . 
goat,  dog,  cat,  or  any  other  domestic  animaV\     Under  the  words 
italicized  cooks  are  held  to  be  included.^^ 

It  is  not  necessary  that  the  injury  inflicted  be  permanent,  if  it  be 
serious  and  painful."    Hence  driving  a  nail  into  a  horse's  j^^-.^ 
frog  out  of  malice  to  the  owner  was  held  to  be  within  must  be 
9  Geo.  I.  c.  52,  though  the  damage  was  but  temporary  ;^* 


eenous. 


1880 ;  McKinne  v.  State,  81  Ga.  164,  «  State  v.  Crenshaw,  22  Mo.  457, 
1888 ;  State  v.  Porter,  112  N.  C.  887,  1866. 

1893.  As  to  common  law,  see  mpra,  '  State  v.  McDuffie,  34  N.  H.  523, 
H  1068, 1070.  That  the  offence  is  ex-  1857 ;  State  v.  Samner,  2  Tnd.  377, 
clnsively  statutory,  see  Stephens  v.  1850 ;  Kinsman  v.  State,  77  Ihid.  132, 
State,  65  Miss.  329, 1887.  1881 ;  contra.  Com.  v.  Maclin,  3  Leigh, 

The  history  of  New  York  legiala-  809, 1831.  In  Minnesota  a  dog  was 
tion  on  this  topic  is  given  in  Mr.  held  not  within  a  statute  specifying 
Gerry's  argument  in  Davis  v.  Society  "  horse,  cattle,  or  other  beast"  U.  S. 
for  Prevention  of  Cruelty  to  Animals,  v,  Gideon,  1  Minn.  292,  1856.  In 
76  N.  Y.  862.  1878.  For  cruel  sports,  State  v.  Harriman,  75  Me.  562,  1884, 
see  tn/ra,  }  1465  a.  a  dog  was  held  not  to  be  a  "  domestic 

^  As  to  description  of  animals,  see  animal "  under  the  statute.  See  supra, 
Whart.  Crim.  Ev.  }  124;  and  see,  gen-  J  1076. 

craUy,  asto  "  cattle,"  R.  v.  Tivey,  1  C.  "  Budge  v.  Parsons,  3  B.  &  S.  382— 
&  K.  704;  1  Den.  C.  C.  63;  R.  v.  Wightman  and  Mellor,  J  J.  A  do- 
Austen,  R.  &  R.  C.  C.  490;  iupra,  mestic  fowl  is  an  animal  within  the 
{  1070.  As  to  "  beast,"  see  Taylor  v.  meaning  of  the  Indiana  statute.  State 
State,  6  Humph.  285.  t?.  Bruner,  111   Ind.  98,  1887.    The 

*  State  V.  Abbott,  20  Vt.  537, 1848.    word  "  animal "  includes  wild  and  nox- 
'  B.  V,  Chappie,  R.  &  R.  C.  C.  77.  ious  animals  held  in  subjection.  Com. 

Compare  Com.  v,  Percavil,  4  Leigh,  v.  Turner,  145  Mass.  296,  1887. 

686, 1834;  Duncan  v.  State,  49  Miss.      "  See,  however,  R.  v.  Jeans,  1  C.  & 

331, 1873.  K.  539.    Evidence  as  to  the  extent  to 

*  State  v.Enslow,  10  Iowa,  115, 1859;  which  the  value  of  the  animals  was 
Stephens  v.  State,  65  Miss.  329, 1887.    diminished  by  the  injury  is  relevant 

'  R.  t>.  Whitney,  1  Mood.  C.  C.  3.       as  showing  the  nature  and  severity  of 

*  R.  V.  Mott,  1  Leach  C.  C.  73,  n.       the  treatment  to  which  the  animals 
^  R.  V.  Paty,  2  East  P.  C.  1074;  1   were  subjected.    McKinne  v.  State, 

Leach  C.  C.  72 ;  2  W.  Bl.  721 ;  Moyle's  81  Ga.  164, 1888. 

Case,  2  East  P.  C.  1076 ;    State  v,      "  R.  v.  Haywood,  2  East  P.  C.  1076 ; 

Hamhleton,  22  Mo.  452, 1856.  R.  &  R.  16. 
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and  so  of  putting  deleterious  acid  iu  a  mare's  eye}  It  has  also  been 
held  that  injuring  a  mare  internally,  not  out  of  malice,  but  merely 
from  wantonness,  is  within  the  statute.^ 

The  omission  to  kill  a  wounded  animal  which  is  in  great  suffer- 
ing is  not  cruelty,  under  the  statute.* 

It  is  not  necessary  to  prove,  when  this  is  out  of  the  power  of  the 
prosecution,  the  particular  instrument  of  cruelty  used.* 
statates  Statutes  exist  both  in  England  and  in  this  country  re- 

limitiDg  quirinff  common  carriers  to  take  due  care  of  animals 
carriers.  under  their  charge  for  transportation.  Federal  statutes 
to  this  effect  have  been  held  constitutional.^ 

To  ^*  cruelty,"  deliberateness  and  malice  are  essential,^  and  these 
are  negatived  by  proof  of  passion,  arising  from  provo- 
cruelty  es-  cation  or  excitement,  or  that  the  act  was  one  of  disci- 
o^nTO.**^  pline,  however  ill-judged  f  and  so  when  the  object  was 
bond  fide,  to  improve  the  appearance  of  the  animal.^ 
Drunkenness,  when  the  mind  is  incapable  of  intent,  is  a  defence, 
but  not  otherwise.^    But  when  the  object  is  simply  to  use  the  animal 


*  R.  V.  Owens,  1  Mood.  C.  C.  205.       quiring  carriers  to  provide  food  and 

*  R.  V.  Welch,  L.  R.  1  Q.  B.  D.  23 ;  water  to  cattle,  see  Johnson  v.  Colam, 
13  Cox  C.  C.  121.  ShaviDg  a  horse's  L.  R.  10  Q.  B.  544 ;  Swan  v,  Saunders, 
tail  is  "  disfiguring,"  within  the  stat-  14  Cox  C.  C.  560. 

ute.    Boyd  v.  State,  2  Humph.  89,      '  Duncan  v.  State,  49  Miss.  381, 
1840.  1873;  Thompson  v.   State,  61  Ibid. 

»  Powell  V.  Knight,  38  L.  T.  (N.  S.)  353, 1875.  That  under  these  particu- 
607, 1878.  It  is  otherwise  when  the  lar  statutes  malice  to  the  owner  need 
owner  sends  out  a  wounded  or  diseased  not  be  shown,  see  R.  v.  Tivey,  1  C.  & 
horse  to  graze,  thereby  causing  it  in-  K.  704 ;  1  Den.  C.  C.  63 ;  Brown  v, 
tense  pain,  which  is  held  to  be  "tor-  State,  26  Ohio  St.  176,  1875.  Supra, 
turing  "  under  the  statute.    Everitt  v.  J  1070. 

Davies,  38  L.  T.  (N.  S.)  360,  1878  It  ^  Supra,  H 106  et  seq. ;  State  v.  Avery, 
is  not  an  offence  to  neglect  to  feed  an  44  N.  H.  392,  1862  (under  a  statute 
animal  if  the  person  complained  of  which  makes  it  penal  to  wilfully  and 
has  not  the  charge  and  custody  of  maliciously  kill,  maim,  beat,  or  wound 
such  animal.  State  v.  Haskell,  76  Me.  any  horse,  cattle,  sheep,  or  swine). 
399, 1884.  8  R.  v.  Mogg,  4  C.  &  P.  364.   A  cus- 

*  See  R.  t;.  Bullock,  L.  R.  1  C.  C.  tomary  operation  performed  with  rea- 
115;  11  Cox  C,  C.  125.  The  indict-  sonable  care  upon  an  animal  to  in- 
ment  need  not  state  the  means  and  in-  crease  its  value  is  not  cruelty  within 
struments  made  use  of.  State  v.  Fal-  the  statute,  though  painful  and  in  fact 
kenham,  73  Md.  463,  1891.  useless.    Lewis  v.  Fermor,  L.  R.  18 

»  U.  S.  V.  Boston,  etc.,  R.  R  ,  15  Fed.   Q.  B.  D.  532, 1887. 
Rep.  209, 1883.  »  State  v.  Avery,  44  N.  H.  392, 1862, 

For  proceedings  under  statute  re-  citing  R.  v.  Thomas,  7  C.  &  P.  817. 
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more  effectively  for  sport  {e.  g.,  cutting  the  combs  of  cocks  so  as  to 
fit  them  better  for  fighting),  this  is  no  defence.^ 

When  the  cruelty  is  such  as  is  incident  to  the  subjugation  or  de- 
struction of  the  animal  for  the  purposes  of  use  or  food 

.  "  Disci- 

(e.  g.y  trapping  or  taming  wild  creatures,  catching  of  fish  pUne"  or 
by  hooks  laid  at  night),  or  to  preclude  its  depredations  or  a^iefen(M>" 
ward  off  its  attacks,  this  may  be  defended  on  ground  of 
duty  or  necessity.*  When  the  injury  is  inflicted  with  malignity,  so 
as  to  torture,  it  is  no  defence  that  the  animal  injured  was  trespassing 
on  the  defendant's  field  *  But  all  proper  force  may  be  used  to  eject 
an  animal  doing  damage  to  an  inclosed  field ;  and  it  may  even  be 
killed  if  it  cannot  otherwise  be  excluded.^ 

^  Murphy  v.  Manning,  L.  B.  2  Ex.  '  Supra,  ||  95  et  seq, ;  Janson  v, 

D.  807 ;  36  L.T.  (N.  8)692;  States.  Brown,  1  Camp.  41;    Protheroe    v. 

Porter,  112  N.  C.  887, 1898.    But  how  Mathews,  6  C.  &  P.  581 ;  Stephens  v. 

is  it  with  cutting  the  ears  and  tails  of  State,  65  Miss.  329, 1888.    See  argu- 

terriers?  ment  of  Hoar,  J.,  in  Com.  v,  Lufkin, 

In  Pitts  V.  Millar,  L.  B.  9  Q.  B.  380;  7  Allen,  579, 1863 ;  and  see  Com.  v. 

30L.T.  (N.  S.),  328Cockbum,  C.J.,  Wood,  111  Mass.  408,  1873;  Walker 

went  so  f&r  as  to  hold  that  putting  v.  Court  of  Special  Sessions,  4  Hun, 

rabbits  into  an  inclosed  field  and  then  441, 1875. 

Betting  two  dogs  at  them  to  see  how  '  Snap  v.  People,  19  111.  80, 1857 ; 

many  each  dog  could  kill,  was  not  Thompson  v.  State,  67  Ala.  106, 1880. 

"baiting"  under  the  statute.     That  See  Davis  v.  State,  12  Tex.  App.  11, 

'"worrTing"  animals  with  dogs  may  1882;  State  v.  Butts,  92  N.  C.  784, 

be  cruelty,  see  Elmsley's  Case,  2  Lew.  1885.    Supra,  {  1072. 

C.  C.  126.    See  U.  S.  v.  McDuell,  5  *  Beedy  v.  State,  22  Tex.  App.  271, 

Crwich  C.  C.  391, 1839.  1886;  Farmer  v.  State,  21  Tex.  App. 

That  eock'figkting  is  cruelty  to  the  423, 1886 ;  McMahan  v.  State,  29  Tex. 

tnimal,  apart  from  the  question  of  App.  348, 1891.    In  Benson  v.  State, 

public  scandal,  and  of  gambling,  see  1  Tex.  App.  6,  1876,  the  court  said : 

Badge  v.  Parsons,  3  B.  &  S.  382.    But  '^  It  may  be  done  under  such  circum- 

see  Morley  v,  Greenhalgh,  3  B.  &  S.  stances  as  negative  a  wanton  act — as 

374;  Clarke  v,   Hague,  8  Cox  C.  C.  where  a  man  has  a  good  fence,  and  a 

324;  2  E.  &  £.  281 ;  and  see  infra,  horse  or  cow  is  in  the  habit  of  tres- 

}  1465  a.  passing  upon  his  crop,  and  he  kills  it 

Letting  loose  a  fox  for  the  purpose  during  an  act  of  trespass  on  his  crop, 

of  being  hunted  by  dogs  that  tear  it  not  from  wantonness,  but  to  prevent 

to  pieces  is  punishable  under  the  Mas-  the  destruction  of  his  crop,  he  would 

^^husetts  statute.    Com.  v.  Turner,  not  be  criminally  liable."  See  Branch 

(Mass  )  14  N.  E.  Bep.  180,  1887.    But  v.  State,  41  Tex.  622,  1874.    See,  as 

in  Pennsylvania,  wounding  a  pigeon  to  placing  poisoned  meat,  Daniel  v. 

at  a  shooting  match,  the  bird  being  James,  L.  B.  2  C.  P.  D.  351 ;  State  v. 

afterward  killed,  was  held  not  to  be  La  Bounty,  63  Vt.  374,  1891.    The 

an  indictable  offence.    Com.  t;.  Lewis,  indictment  need  not  specifically  name 

140  Pa.  261, 1891.  the  poisonous  substance,  or  that  it 
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Under  statutes  making  indictable  cruelty  to  animals,  irrespective 
of  ownership,  it  is  not  necessary  to  aver  the  owner's 
muBtoon^  name.*  When,  however,  the  ownership  is  inaccurately 
^^^^  stated,  this  may  be  a  variance.*  Nor  is  it  necessary, 
particularly,  to  describe  the  animal  injured  f  though  if 
there  be  inserted  a  description  of  the  animal  likely  to  mislead,  a 
variance  might  be  fatal.^  ^^  Maiming ''  is  not  held  to  be  a  sufficient 
designation  of  the  injury  f  though  it  is  otherwise  as  to  ^^  killing."* 
When  the  statute  prohibits  "  cruelly  beating,"  it  is  enough  to  aver 
that  the  defendant  did  "  cruelly  beat,"  etc.'^  This,  however,  may 
be  doubted  when  the  pleader  could  readily  have  individuated  the 
offence.*  "  Cruelly  over-drive  "  has  been  held  to  be  enough  when 
the  statute  prohibits  cruel  over-driving.*  "  Maliciously  "  is  essen- 
tial f^  but  not  alternative  or  cumulative  predicates  of  the  statute 
when  not  part  of  the  case."  It  is  not  duplicity  to  join  the  over- 
driving of  two  horses  in  a  team  in  one  indictment  ;*'  nor  to  aver 
the  poisoning  of  eight  horses,  when  the  poison  was  distributed  in 
the  feed  placed  before  the  whole  eight.^ 

was    a   substance   that   would   kill.  *  Com.  v,  McClellan,  101  Mass.  84, 

People  V.  Keeley,  81  Cal.  210, 1889.  1869. 

As  to  spring  guns,  see  nipra,  i  464.  "  See  Whart.  Or.  PI.  &  Pr.  2  221. 

*  State  V.  Avery,  44  N.  H.  892, 1862;  •  State  v.  Comfort,  22  Minn.  271, 
Com.  V.  McClellan,  101  Mass.  84, 1869 ;  1875. 

Com.  V.Whitman,  118  Ibid.  458, 1875;  ^®  Thompson's  Case,  51  Miss.  358, 

State  V.  Brocker,  82  Tex.  611,  1870 ;  1875.    See  State  v.  Kector,  84  Tex. 

Darnell  v.  State,   6  Tex.  App.  482,  565, 1871. 

1879.  "  Rembert  v.  State,  56  Miss.  280, 

«  Smith  V.  State,  48  Tex.  488,  1875 ;  1879. 

Collier  v.  State,  4  Tex.  App.  12, 1878.  "  People  v.  Tinsdale,  10  Abb.  Pr. 

»  See,  however,  R.  v.  Chalkley,  R.  (N.  S.)  874,  1868 ;  State  v.  Comfort, 

A  R.  C.  C.  258.  22  Minn.  271, 1875 ;  Whart.  Cr.  PI.  & 

*  Whart.  Crim.  Ev.  {  146.  Pr.  {  254. 

«  See  State  v.  Pugh,  15  Mo.  509,       "  R.  v.  Mogg,  4  C.  &  P.  864. 
1852.  Cruelty  to  animals  may  involve  con- 

*  Com.  V.  Sowle,  9  Gray,  804, 1857.  tinuous  action ;  and  a  count  alleging 
Supra,  I  1080.  Where  the  word  of  the  various  acts  of  cruelty,  charges 
the  statute  is  ''  wound,"  an  indictment  but  a  single  offence.  State  v.  Bos- 
for  shooting  a  cow  was  held  sufficient,  worth,  54  Conn.  1,  1886. 

State  V.  Butts,  92  N.  C.  784, 1885. 
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POINTS  BEQX7ESTED  FOB  THE  DEFENCE  IMPBOPEBLY 
BEFU8ED,  AND  EBBONEOUS  OHABGES. 

When  the  statate  named  the  places  in  which  the  offence  of  destroying 
grain  might  be  committed  as  "the  garden,  orchard^or  other  improved  land  of 
another/'  the  defendant  requested  the  court  to  charge  the  jury  that  if  they 
foond  the  entry  and  damage  were  within  the  limits  of  the  highway,  and  not 
on  the  field  side  of  the  line,  they  could  not  convict  the  defendant  of  ma- 
licioQBly  destroying  the  wheat.  BeAised.  Held  error.  People  v,  O'Brien^ 
60  Mich.  8, 1886. 

Malice. 

Defendant  was  indicted  for  tearing  down  a  sheriff's  advertisement.  His 
defence  was  that  he  took  it  down  to  show  it  to  his  counsel,  and  with  no  evil 
intent  The  court  charged :  "  The  act  must  be  malicious,  but  not  in  the 
sense  which  the  counsel  of  the  defence  has  argued  to  you.  What  is  meant  in 
the  law  by  malice  ?  It  only  means  that  a  person  has  the  intention  to  do  the 
act;  that  he  wilfully  does  the  act,  which  is  illegal.  He  may  not  know  that 
the  act  is  ill^al,  but  if  he  wilfully  does  the  act  his  conduct  is,  in  the  eye  of 
the  law,  illegal.  .  .  .  The  malice  mentioned  by  the  statute  is  an  inten- 
tional taking  down  of  such  advertisement,  knowing  it  to  be  such."  Held 
error.    Folwell  v.  State,  49  N.  J.  31,  1886. 

In  an  indictment  under  a  statute  prohibiting  the  malicious  breaking  or 
throwing  down  of  a  fence  erected  for  an  inclosure  of  land,  the  defence  was 
that  the  act  was  done  under  right  of  title  to  the  land.  The  court  charged 
that "  this  act  of  assembly  was  passed  to  meet  precisely  such  cases  as  this." 
Held  to  be  error,  as  the  question  was  for  the  jury.  Com.  v.  Drass,  146  Pa. 
55, 1892. 

An  indictment  for  malicious  mischief  in  shooting  a  horse.  The  court 
defined  the  term  "  wilful "  as  follows :  "  With  evil  intent,  legal  malice,  etc." 
Held  the  definition  was  too  restricted.  Also,  the  defendant  asked  the  court 
to  charge  that  if  it  reasonably  appeared  to  the  defendant  that  his  horse  was 
in  danger  of  serious  injury,  and  he  inflicted  the  wound  upon  the  attacking 
horse  to  protect  his  own  horse  from  the  threatened  injury,  defendant  should 
be  acquitted.  Refused.  Held  error.  Farmer  v.  State,  21  Tex.  App.  428, 
1886. 

Under  Code  forbidding  cruelty  to  animals  defendant  was  indicted  for 
killing  hogs  trespassing  on  his  land  after  he  had  vainly  tried  to  drive  them 
away.  Defendant  requested  the  court  to  instruct  the  jury  that  the  evidence 
showed  that  he  killed  the  hogs  to  protect  his  crops,  etc.,  and  not  out  of  a  spirit 
of  cruelty  to  the  hogs,  they  should  acquit  him.  Refused.  Held  to  be  error. 
Stephens  v.  State,  65  Miss.  829,  1888. 
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CHAPTER    XVII. 


FORCIBLE  ENTRY  AND  DETAINER. 


I.  Chabacteb  of  Offence. 

Forcible  exclusion  of  another 
from  his  lands  and  tenements 
is  an  offence  at  common  law, 
1 1083. 

Modification  of  common  law  by 
statutes,  1 1084. 

Gist  of  offence  is  the  violence, 
2  1085. 

Statutory  offence  requires  less 
force  than  common  law,  but 
either  freehold  or  leasehold 
title,  i  1086. 

Any  person  forcibly  putting  an- 
other out  of  possession  is  in- 
dictable, {  1087. 

Wife  may  be  so  indicted  against 
her  husband,  i  1088. 

So  as  to  tenant  in  common  eject- 
ing his  companion,  2  1089. 

So  as  to  third  person  dispossess- 
ing officer  of  law,  {  1090. 

Real  estate,  corporeal  or  incorpo- 
real, may  be  thus  protected, 
{  1091. 

To  forcible  trespass  on  personalty 
force  is  essential,  1 1092. 

And  so  to  forcible  entry,  J  1098. 

Force  may  be  inferred  from  &,cts, 
i  1094. 

Rule  does  not  apply  to  out- 
houses, 2  1095. 

Entry  by  trick  is  not  forcible, 
i  1096. 

Peaceable  entry  may  be  followed 
by  forcible  detainer,  2  1097. 

Forcible  continuance  may  be  for- 
cible entry,  J  1098. 


When  there  is  right  of  entry,  vio- 
lence is  essential  to  offence, 
2  1099. 

Tenant  at  will  cannot  be  expelled 
by  force,  2  HOO. 

Owner  may  forcibly  enter  as 
against  intruder,  2  1101. 

Legal  right  to  enter  is  essential 
to  writ  of  restitution,  2  1102. 

Forcible  detainer  to  be  inferred 
from  facts,  2  1108. 

At  common  law  possession  is 
necessary  to  prosecution, 
2  1104. 

Title  is  not  at  issue,  2  1105. 

Prosecutor     may    prove     force, 
2  1106. 
II.  Indictment. 

Indictment  must  contain  tech- 
nical terms,  2  1107. 

For  common  law  offence,  posses- 
sion only  need  be  averred, 
2  1108. 

Possession  must  be  described  as 
in  ejectment,  2  1109. 

Entry  and  detainer  are  divisible, 
2 1110. 

Title  is  necessary  to  restitution, 

2  nil. 

Indictment  for  forcible  trespass 

must  aver  violence,  2  1112. 
Practice  to  sustain  summary  con- 
victions, 2  1113. 
Points  fob  Defence  Improperly 
Refused,      and      Erroneous 
Charoes.    (See  end  of  chapter.) 
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I.   CHARACTER  OF  OFFENCE. 

§  1083.  When  a  man  violently  takes  and  keeps  possession  of 
any  lands  and  tenements  occupied  by  another^  with  menaces,  force, 
and  arms,  and  without  the  authority  of  law,  he  may  be  indicted  at 
common  law,  for  forcible  entry  and  detainer.     To  enter,  pop^^^jQ 
with  intent  to  keep  possession,  constitutes  the  oflfence  of  exclusion 
forcible  entry.     Of  this  there  may  be  a  conviction  with-  from  his 
out  proving  a  forcible  detainer.^     A  forcible  detainer  is  tenements 
where  a  party,  "having  wrongfully  entered  upon  any  jpa^o^ 
lands  or  tenements,  detains  such  lands  or  tenements  in  common 
a  manner  which  would  render  an  entry  upon  them  for 
the  purpose  of  taking  possession  forcible.''^    In  many  of  the  States, 
through  the  substitution  of  statutory  remedies  giving  the  injured 
party  summary  relief  by  recourse  to  a  civil  tribunal,  criminal  pro- 
cedure in  such  cases  has  fallen  into  disuse.^ 

§  1084.  The  following  English  statutes  have  been   in  several 
States  held  to  be  part  of  the  common  law  : 
5  Ric.  II.  St.  1,  c.  8.  ^^.^^ 

Entry  with  Strang  Hand  and  Multitude  of  People. —  tion  of 

"And  also  the  king  defendeth,  that  none  from  hence-  law  by 
forth  make  any  entry  into  any  lands  and  tenements  but  "***"^^- 
in  case  where  entry  is  gived  by  the  law,  and  in  such  case  not  with 
strong  hand,  nor  with  multitude  of  people,  but  only  in  peaceable  and 
easy  manner ;  and  if  any  man  from  henceforth  do  to  the  contrary, 
and  thereof  be  duly  convicted,  he  shall  be  punished  by  imprison- 
ment of  his  body,  and  thereof  ransomed  at  the  king^s  will."* 


*  4  Bl.  Com.  148;  Ross,  on  Or.  (9th  Anthony,  4  Johns.  198, 1809;  People 

Am.  ed-)  421;  Henderson's  Case,  8  t7.  Van  Nostrand,  9  Wend.  60,  1832; 

Griatt  708, 1852.    See  State  v.  Laney,  Lowman  v.  Sprague,  78  Hun,  408, 

87  N.  C.  635, 1882.    That  the  aggres-  1893. 

sor  remained  in  possession  is  admissi-  The  statutes  of  hoth  Pennyslvania 

ble  in  eyidence  to  show  his  purpose  and  Virginia  are  simply  declaratory 

in  making  the  entry  and  that  he  made  of  the  common  law,  as  modified  by  5 

hia  entry  effectual,  although  he  is  not  Bic.  II.  st.  1,  c.  8,  and  21  Jac.  I.  c.  15, 

chained  with  forcible  detainer.    Liss-  as  will  hereafter  appear  in  the  adjudi- 

ner  v.  State,  84  Gku  669, 1890.  cation  given  to  them  by  the  courts. 

'  Steph.  Dig.  Crim.  Law,  art.  79.  Com.  v.  Miller,    42  Leg.    Int.    247, 

» See  Public  Statutes  of  Massachu-  1884.      See  2  Pa.  L.  J.  891,  for  a 

setts,  c.  175 ;   for   cases  under  this  learned  article  on  the  law  as  obtain- 

statute,  see  Crock.  Notes,  c.  175.  ing  in  Pennsylvania. 

In    New     York,     see     People   v,  *  By  stat.  8  Hen.  VI.  c.  9,  this  stat- 
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21  Jac.  I.  c.  15. 

Reditviion  to  be  Awarded, — "  That  such  judges,  justices,  or  jus- 
tices of  the  peace,  as  by  reason  of  an v  act  or  acts  of  parliament  now 
in  force  are  authorized  and  enabled,  upon  inquiry,  to  give  restitu- 
tion of  possession  unto  tenants  of  any  estate  of  freehold,  of  their' 
lands  or  tenements  which  shall  be  entered  upon  with  force,  or  from 
them  withholden  by  force,  shall  by  reason  of  this  present  act  have 
the  like  and  -same  authority  and  ability  from  henceforth,  upon 
indictment  of  such  forcible  entries  or  forcible  withholdings  before 
them  duly  found,  to  give  like  restitution  of  possession  unto  tenants 
for  term  of  years,  tenants  by  copy  of  court-roll,  guardians  by 
knight's  service,  tenants  by  elegit,  statute-merchant  and  staple,  of 
lands  or  tenements  by  them  so  holden,  which  shall  be  entered  upon 
by  force,  or  holden  from  them  by  force." 

§  1085.  The  violent  and  forcible  taking  or  keeping  of  another 
Girtofof-  man'sproperty  is,  apart  from  the  operation  of  particular 
fence  iBthe  statutes,  a  breach  of  the  public  peace,  punishable  in  a 
criminal  court  by  indictment.  The  gist  of  the  offence  is 
the  violence,  or  threat  of  violence  ;^  and  from  the  peculiar  sanctity 
attached  by  the  common  law  to  every  man's  dwelling-house,  violence 
offered  to  it  is  distinguished  as  a  substantive  offence,  and  punished 
with  peculiar  severity.  Forcible  entry  and  detainer,  as  an  indict- 
able offence,  continues,  therefore,  to  be  punished  in  the  courts  even 
of  those  States  where  the  injured  party  is  furnished  with  the  most 
summary  civil  remedies.*  Nor,  notwithstanding  occasional  hesita- 
tion,' can  its  continued  common  law  efficiency  be  disputed.  At 
common  law,  to  support  an  indictment  there  must  be  a  breach  of 
the  peace.*    But  by  the  5  Ric.  II.  st.  1,  c.  8,  and  21  Jac.  I.  c.  15, 

ute  is  extended  to  cases  where  the  ^  State  v.  Camp,  41  N.  J.  L.  306, 

entry  was  peaceable  but  the  detainer  1879. 

forcible ;  and  restitution  is  given  in  '  R.  r;.  Wilson,  8  T.  R.  357 ;  New- 
such  cases.  Rob.  Dig.  284.  Both  ton  v,  Harland,  1  M.  &  G.  644 ;  Hard- 
statutes  are  in  force  in  Pennsylvania,  ing's  Case,  1  Greenl.  22,  1820;  Com. 
Van  Pool  t;.  Com.,  13  Pa.  391, 1850.  v.  Taylor,  5  Binn.  277,  1812;  State 
But  not  in  New  Hampshire.  State  v,  v.  Mills,  2  Dev.  420,  1830 ;  State  v, 
Morgan,  59  N.  H.  322,  1879.  Speirin,  1  Brev.  119, 1802. 

By  15  Ric.  II.  c.  2,  there  is  a  sum-  »  Com.  v.  Toram,  6  Pa.  296, 1846 ;  2 

mary  power  given  to  justices  to  con-  Pars.  411. 

vict  on  view.    This  as  well  as  the  pre-  *  R.  v,  Wilson,  8  T.  R  867 ;  R.  v, 

ceding  statutes  is  in  force  in  Pennsyl-  Bake,  3  Burr.  1731 ;  Com.  v,  Dudley, 

vania  and  Maryland.    See  Roberts's  10  Mass.  403, 1813 ;  Henderson's  Case, 

Digest;    Van  Pool  v.  Com.,  supra;  8  Gratt.  708, 1852. 
Kilty's  Report,  etc.,  227-36. 
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the  common  law,  as  we  have  seen,  received  a  modification,  which, 
in  many  of  the  States,  has  been  considered  as  a  constituent  part  of 
the  offence.^ 

§  1086.  There  is  a  distinction  to  be  observed  between  forcible 
eotry,  etc.,  as  it  existed  and  still  exists  at  common  law,  gt^^t^toyy 
and  forcible  entry,  etc.,  under  the  above-riven  statutes,  offence  re- 

TiA  !/»•  •  quires  less 

In  the  first  place,  more  force  is  neoessAry  to  constitute  force  than 
the  former  offence  than  the  latter  f  in  the  second  place,  Sw/but 
in  an  indictment  for  the  latter  offence  it  is  necessary  to  S****J^, , 

•^  freehold  or 

Bet  forth  either  a  freehold  or  a  leasehold  in  the  prosecu-  leasehold 
tor,  while  in  the  former,  an  averment  of  mere  possession 
is  sufficient.^    Keeping  these  distinctions  in  mind,  the  construction 
given  by  the  courts  to  the  statutory  offence  will  apply  with  equal 
force  to  the  offence  at  common  law. 

§  1087.  Any  one  who  forcibly  puts  out  and  keeps  out  another 
fipom  possession  may  be  indicted  for  forcible  entry  and   . 

_  Anjperson 

detainer.^    Hence,  as  will  hereafter  be  observed,  a  land-  forcibly 
lord  who  violently  dispossesses  a  tenant  whose  lease  has  ano^^^^ 
expired  may  be  guilty  of  forcible  entry.*    But  where  his  ^"?  P*^' 
mansion  is  detained  by  one  having  a  bare  charge,  a  man  m|^ 
may  break  open  the  doors  and  forcibly  enter  without 
violating  the  statutes.^     And  though  this  does  not  hold  good  when 
unnecessary  force  is  used,  yet^  if  there  be  no  such  force,  a  person 
who  enters  upon  land  or  tenements  of  his  own,  but  which  are  in 
the  custody  of  his  servant  or  bailiff,  does  not  commit  the  offence  of 
forcible  entry.^  ^.^^  ^^^ 

§  1088.  It  seems  that  though  a   woman   cannot   be  be  so 
mulcted    in    damages   for  a  trespass  on  her  husband's  against  her 
property,  she  may,  '^  if  she  comes  with  a  strong  hand,''  *»"8^^<*- 

*  Harding's  Case,  1  Oreenl.  22,  been  ended  by  the  wrongful  entry  of 
1820 ;  Roberts's  Digest,  283.  another,  even  though  such  entry  was 

'  H.v.  Bake,  3  Burr.  1731;  Oom.  v,  made  under  claim  of  a  paramount 
Dudley,  10  Mass.  403,  1852 ;  U.  8.  v,  title,  has  sufficient  possession  to  main- 
Griffin,  11  Wash.  Law  Bep.  642, 1864 ;  tain  an  action  for  the  forcible  deten- 
and  cases  cited  infra,  H  1100, 1101.  tion  of  his  property.    Brown  v.  Fea- 

'  Harding's    Case,    1    Greenl.    22,  gins,  87  Nebr.  256, 1893. 
1820 ;  State  v.  Speirin,  1  Brev.  119,       *  See  Morris  v.  Bowles,  1  Dana,  97, 

1802.    /»/ra,  J  1111.  1833. 

•  See  Woodside  v.  Ridgeway,  126      •  Russ.  on  Cr.  (9th  Am.  ed.)  421  et 
Mass.  292, 1879 ;  Newton  v,  Doyle,  38  seq.    Mr.  Greaves,  in  a  note,  holds 
Mich.  645,  1878;  Campbell  v.  Coon-  this  statement  of  Sir  W.  Russell  to  be 
radt,  22  Kans.  704,  1879;  U.  S.  v.  erroneous.    See  in/'ra,  JJ  1097-1100. 
Griffin,  11  Wash.  Law  Rep.  642, 1864.       ^  Steph.  Dig.  Crim.  Law,  art.  79. 
One  whose  complete  possession  has 
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"  under  circumstanoes  of  violence  amounting  to  a  breach  of  the 
public  peace,''  be  convicted  of  a  forcible  entry .^ 

§  1089.  A  joint  tenant^  or  tenant  in  common,  may  offend  against 
the  statutes  by  forcibly  ejecting  or  holding  out  his  com- 

tenant  in      panion.^ 

ejecting  Thus,  where  one  of  a  board  of  trustees  forcibly  put 

pwiion'  certain  persons  in  possession  of  a  church,  which  was 
closed  by  order  of  a  majority  of  the  board  of  trustees,  it 
was  held  those  persons  were  guilty  of  a  forcible  entry  and  detainer.* 
§  1090.  An  indictment  will  lie  against  a  third  person  who 
Soaato  forcibly  intrudes  himself  on  land,  after  judgment  against 
third  per-    a  former  intruder,  and  the  sheriff,  who  holds  title  under 

son  dispofi-     ,  .         /,  .       .  ,  .  « 

sesBingoffi-  the   writ   01   restitution,  may  turn  him  out  of    posses- 

cerof  law.       -^^  4 

sion. 
§  1091.  As  a   general  rule,  an  indictment  for  forcible   entry 
lies    to   redress    an    expulsion    from    any   real    estate, 
coiporeai  '  whether  corporeal  or  incorporeal ;  and  it  has  been  said 

^'i^maT  ^^""^  ^^^  P^^"^^  ^"^  ^  maintained  against  any  one, 
^  wteH  whether  a  terre-tenant  or  a  stranger,  who  should  forcibly 
disturb  a  landlord  in  the  enjoyment  of  his  rent,  or  a  com- 
moner in  the  use  of  his  common.*  But  a  way,*  ferry ,'^  or  similar 
easement,  is  not  the  subject  of  this  process. 

A  forcible  entry  may  be  made  on  land,  whether  woodland  or 
otherwise,  within  the  bounds  of  a  tract  possessed  by  another, 
although  the  whole  tract  be  not  inclosed  by  a  fence  or  cultivated.® 

§  1092.  Distinct  from  forcible  entry  and  detainer  as  a  statutory 
To  forcibi  ^^^^^j  Y^^  bearing  close  relations  to  forcible  entry  and 
trespaason  detainer  at  common  law,  stands  forcible  trespass  on  per- 
force is  sonalty — which  is  "the  taking  by  force  the  personal 
essential,  property  of  another  in  his  presence.^'^  It  is  distinguish- 
able, however,  from  forcible  entry  and  detainer  at  common  law  by 
two  features :  (1)  The  latter  must  be  directed  against  real  interests 
exclusively,  while  the  forcible  trespass  on  personalty  has  for  its 

*  R.  V,  Smyth,  6  C.  &  P.  201 ;  1  M.  ei  seq.  Ck)mpare,  as  qualifying  text, 
&  Rob.  155.  authorities  cited  in/ra,  {  1103. 

»  1  Russ.  on  Cr.  (9th  Am.  ed.)  425  ;  •  1  Rusa.  on  Cr.  (9th  Am.  ed.)  425. 

Com.  V.  Oliver,  2  Pars.  420, 1849.  '  Reese  v.  Lawless,  LittelPs  Cas. 

»  Com.  t;.  Oliver,  2  Pars.  420,  1849.  (Ky.)  184,  1814. 

*  State  V,  Gilbert,  2  Bay,  355,  *  Pennsylvania  v.  Robison,  Addis. 
1802.  14,  1791. 

*  1  Russ.  on  Cr.  (9th  Am.  ed.)  421  •  State  v.  Barefoot,  89  N.C.  565, 1883. 
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object  chattels  of  all  classes ;  and  (2)  Forcible  entry  and  detainer 
at  common  law  does  not  necessarily  involve  violence  offered  a  per- 
son actually  in  possession,  while  such  violence  to  such  person  is 
Deoessary  to  constitute  forcible  trespass  to  personalty  as  a  common 
law  offence.  It  is  virtually  but  an  aggravated  assault,  though 
from  the  peculiar  texture  of  the  offence,  the  word  assault  need  not 
appear  in  the  indictment.^ 

§  1093.  On  an  indictment  at  common  law  for  forcible  entry,  it 
is  necessary  to  prove  that  the  defendant  entered  with  such  ^^  fonsibie 
force  and  violence  as  to  exceed  a  bare  trespass,  and  to  ©J^try  force 
give  reasonable  grounds  for  terror  f  but  where  a  party  trespass  is 
entering  on  land  in  possession  of  another,  either  by  his  ^®^^"^^- 
behavior  or  speech,  gives  those  who  are  in  possession  just  cause 
to  fear  that  he  will  do  them  some  bodily  harm  if  they  do  not 
give  way  to  him,  his  entry  is  deemed  forcible,  whether  he  causes 
the  terror  by  carrying  with  him  an  unusual  number  of  attendants, 
or  by  arming  himself  in  such  a  manner  as  plainly  to  intimate  a 
design  to  back  his  pretentions  by  force^  or  by  actually  threatening 
to  kill,  maim,  or  beat  those  who  continue  in  possession,  or  by 
making  use  of  expressions  plainly  implying  a  purpose  of  using 
force  against  those  who  make  resistance.^ 

A  strong  man  went  to  the  house  of  another,  in  his  absence,  and 
remained  there  against  the  will  of  the  wife,  using  insulting  lan- 
guage ;  the  husband  returned  and  ordered  the  intruder  out,  but  he 
refused  to  go  for  some  time,  and  then  went  into  the  yard,  with  a 
a  dub  in  his  hand,  threatening 'and  cursing.     It  was  held,  that  this 

»  State  V.  Milk,  2  Dev.  420,  1830 ;  22, 1820 ;  Com.  v.  Taylor,  5  Binn.  277, 

State  V,  Phippa,  10  Ired.  17,  1848 ;  1812 ;  State  v,  PoUok,  4  Ired.  805, 

State  V.  McDowell,  1  Hawks,  449,  1844 ;  State  v.  Ross,  4  Jones,  (N.  C.) 

1821.    See  infra,  i    1112.    State   v.  315,1857. 

Laney,  87  N.  C.  585, 1882.    See  State  »  1  Russ.  on  Cr.  (9th  Am.  ed.)  426 ; 

V.  Porter,  25  W.  Va.  685, 1885.  Pennsylvania  v.  Robison,  Addis.  14, 

*  R  V.  Smyth,  5  C.  &  P.  201 ;  R.  v,  1791 ;  Resp.  v,  Devore,  1  Yeates,  501, 

Deacon,  Ry.  &  M.  27 ;  Com.  v.  Keeper  1795 ;  State  v,  Pollok,  4  Ired.  805, 

of  Prison,  1  Ashm.  140, 1828;  Com.  v,  1844;  Bennett  v.  State,  1  Rice  Dig. 

Conway,  1  Brewst.  609, 1868 ;  Com.  v.  340 ;   State  v.  Cargill,  2  Brev.  445, 

Eees,  2  Ibid.  564, 1869 ;  Thompson  v.  1810 ;  State  v.  Talbot,  97  N.  C.  494, 

Com.,  116  Pa.  155,  1887 ;  and  cases  1887 ;  Parrott  v.  Hodgson,  46  111.  App. 

cited  at  close  of  this  note.    That  any  230, 1891 ;  Coverdale  v.  Curry,  48  111. 

force  in  a  dwelling-house  likely  to  App,  213,  1892;  Wells  v.  Darby,  13 

produce   terror   may  constitute   the  Mont.  504, 1893.    Infra,  i  1099. 
offence,  see  Harding's  Case,  1  Greenl. 
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was  sufficient  to  support  an  indictment  for  a  forcible  entr}',  in  the 
presence  of  the  husband,  and  a  forcible  detainer.^ 

An  entry  ^*  with  strong  hand,"  or  ^'  with  multitude  of  people/' 
is  the  offence  described  in  the  statute.  It  is  not  necessary,  however, 
when  the  latter  alternative  is  relied  on  that  the  entry  should  be 
committed  by  a  very  great  number  of  people ;  three  persons,  follow- 
ing the  analogy  of  riot,  have  been  held  enough  to  sustain  the  aver- 
ment of  "  multitude."'  And  even  where  the  entry  is  lawful,  it  must 
not  be  made  with  a  strong  hand,  or  with  a  number  of  assailants ; 
where  it  is  not  lawfnl,  it  must  not  be  made  at  all.' 

§  1094.  An  entry  by  breaking  the  doors  or  windows,  etc., 
Force  may  ^^^^^^^  any  person  be  in  the  house  or  not,  especially 
be  inferred  if  it  be  a  dwelling-housc,  is  a  forcible  entry  within  the 
statute.^  So  an  entry,  where  personal  violence  is  done 
to  the  prosecutor,  or  any  of  his  family  or  servants,  or  to  any  person 
or  persons  keeping  the  possession  for  him  f  or  even  where  it  is 
accompanied  with  such  threats  of  personal  violence  (either  actual 
or  to  be  implied  from  the  actions  of  the  defendant,  or  from  his 
being  unusually  armed  or  attended,  or  the  like)  as  are  likely  to  in- 
timidate the  prosecutor  or  his  family,  and  to  deter  them  from  de- 
fending their  possessions,'  is  a  forcible  entry  within  the  statute.  The 
issue  is,  Was  there  force  sufficient  to  alarm,  so  as  to  coerce  surrender 
of  possession,  or  to  provoke  a  breach  of  the  peace  V 

§  1095.  It  has  been  ruled  that  as  possession  of  a  dwelling-house 
Rule  does  implies  possession  of  its  appurtenances,  it  is  not  indictable 
to  ou&^^^  for  a  person  who  has  peaceably  and  legally  obtained  pos- 
houaea        session  of  a  dwelling-house  forcibly  to  break  open  an  out- 

\iro  ATI 

house  has    house  appertaining  thereto.^ 

pe^abiy        ^^^  when  the  goods  of  the  defendant  in  an  execution 

entered.      are  in  the  house  of  a  third  person,  or  in  a  smoke-house 

^  State  f.  Caldwell,  2  Jones,  (N.  C.)  not  require  that  the  party  in  posses- 

468, 1855.  sion  should  make  any  resistance  in 

'  State  V,  Simpson,  1  Dev.  504, 1828.  the  face  of  a  display  of  force  when  re- 

'  Burt  v.  State,  2  Const  (S.  C.)  489,  sistance  would  be  useless.    Lissner  v, 

1814.  State,  84  Ga.  669, 1890. 

*  See  1  Hawk.  c.  28,  s.  26.  ^  R.  v.  Smith,  5  C.  &  P.  201 ;  1  M. 
'  Ibid.  &  B.  155 ;  Com.  t;.  Shattuck,  4  Cush. 

•  1  Hawk.  c.  28,  ss.  20, 21,  27 ;  Mil-  141,  1849;  Com.  v.  Rees,  2  Brewst. 
ner  t;.  Maclean,  2  C.  &  P.  17 ;  Com.  v.  564, 1869 ;  State  v.  PoUok,  4  Ired.  305, 
Shattuck,  4  Cush.  141, 1849;  Com.  v.  1844;  Lissner  v.  State,  84  Ga.  669, 
Dudley,  10  Mass.  403, 1813 ;  State  v.  1890. 

PoUok,  4  Ired.  305.  1844 ;  Strong  v.       »  State  v.  Pridgen,  8  Ired.  84, 1847. 
State,  105  Ind.  1, 1886.   The  law  does 
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within  the  curtilage  of  said  third  person,  a  demand  for  admit- 
tanoe  by  the  officer  holding  the  execution,  and  a  refusal  upon  the 
.  part  of  the  person  holding  the  property,  are  necessary  to  justify  the 
officer  in  breaking  the  door,  and  entering  either  house  or  smoke- 
Louse.^ 

§  1096.  An  entry  by  an  open  window,  or  by  opening  the  door 
with  a  key,  or  by   mere   trick  or  artifice,  such  as  by 
enticing  the  owner  out,  and  then  shutting  the  door  upon  trick  not 
him,  or  the  like,  without  further  violence,*  or  if  effected 
by  threats  to  destroy  the  owner^s  goods  or  cattle  merely,  and  not  by 
threats  of  personal  violence,'  is  not  deemed  a  forcible  entry. 

§  1097.  A  peaceable  entry  may  be  followed,  as  will  be  seen,  by 
a  forcible  detainer.^    Thus,  where  an  intruder,  having  Peaceable 
entered  peaceably,  said  to  the  former  possessor,  "  It  will  be  foi-°^*^ 
not  be  well  for  you,  if  you  ever  come  upon  the  premises  JjJ^^j  ^^ 
again  by  day  or  night,"  it  was  left  to  the  jury  whether  detainer, 
this  was  a  threat  of  personal  violence,  and  so  a  forcible  detainer 
within  the  statute :  they  having  found  it  was,  a  conviction  wa^  held 
proper.*    And  keeping  forcibly  a  lessee  out  of  possession  to  which 
he  is  entitled  may  be  a  forcible  detainer.^     But  a  tenant  entitled  to 
possession  may  defend  it  by  force  adequate  to  the  purpose.^ 

§  1098.  Where  a  party  having  a  right,  enters  or  makes  claim, 
and  the  other  party  afterward  continues  to  hold  posses-  Forcible 
sion  by  force,  this  is  considered  a  forcible  entry  in  the  ance'by 
party  so  holdine ;  because  his  estate  is  defeated  by  the  ^«>»^Kfiii . 

MT     J  G  f      ^  ^  ^  ^  J  occupier  is 

entry  or  claim,  and  his  continuance  in  possession  is  deemed  forcible 

a  entry. 

a  new  entry.*  ^^ 

-rrri  i  •        i        •       /»  •    i        "hen 

§  1099.   where  the  party  entenng  has  m  fact  no  right  there  is 
of  entry,  all  persons  in  his  company,  as  well  those  who  do  entry%io- 
not  use  violence  as  those  who  do,  are  equally  guilty ;  but  ^^^^1'^^*' 
if  he  have  a  right  of  entry,  then  those  only  who  use  or  oflfence. 
threaten  violence,*  or  who  actually  abet  those  who  do,  are  guilty. 

*  Douglass  V.  State,  6  Yerg.  525,  1869  j  Com.  v,  Haxton,  Lewis  C.  L.  282. 
1832.  Com.  V.  Knarr,  135  Pa.  35, 1890.    So 

*  Com.  Dig.  Fore.  Ent.  &  D.  3 ;  1  may  a  landlord.    Winn  v.  State,  55 
Hawk.  c.  28,  a.  26.  Ark.  360,  1892.    See,  also,  Bichter  v. 

'  See  Parrott  v,  Hodgson,  46  111.  Cordes,  (Mich.)  58  N.  W.  Rep.  1110, 

App.  230, 1891.  1894. 

*  Infra,  {|  1102, 1108.  «  1  Hawk.  c.  28,  ss.  23,  34.    Supra, 

*  People  V.  Rickert,  8  Cow.  226,  ?  1087;  infra,  I  1101.    See  XJ.  S.  v. 
1828.  Griffin,  11  Wash.  Law  Rep.  642,  1864. 

*  Com.  V.  Wisner,  8  Phila.  612,1871.       •  3  Bac.  Abr.  Fore.  Ent.  (B.). 
^  Com.  V.  McNeile,  8  Phila.  438, 
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§  1100.  A  landlord  has  no  right  to  expel  by  violence  even  a 
tenant  at  will,  and,  as  will  be  noticed  more  fully  under 
wlu^nnot  another  head,  should  he  attempt  it,  he  will  be  criminally 
b^^fbrc"^^  responsible  for  the  intrusion.^  "  If  the  landlord,"  said 
Lord  Kenyon,  "  had  entered  with  a  strong  hand  to  dis- 
possess the  tenant  with  force  (after  the  expiration  of  the  term),  he 
might  have  been  indicted  for  a  forcible  entry."^  In  a  case  imme- 
diately succeeding,  the  same  judge  declared  it  to  be  part  of  the  law 
of  the  land  that  no  man  should  assert  his  title  with  violence.'  It  is 
true,  that  on  a  subsequent  day  of  the  term  he  stated  that  the  court 
desired  that  the  grounds  of  their  opinion  might  be  understood,  so 
that  it  should  not  be  considered  a  precedent  for  other  cases  where 
it  did  not  apply.  He  then  proceeded  :  "  Perhaps  som'e  doubt  may 
hereafter  arise  respecting  what  Mr.  Sergeant  Hawkins  says,  that  at 
common  law  the  party  may  enter  with  force  into  that  to  which  he 
has  a  legal  title ;  but  without  giving  any  opinion  concerning  that 
dictum,  one  way  or  the  other,  but  leaving  it  to  be  proved  or  dis- 
proved whenever  the  question  shall  arise,  all  that  we  wish  to  say  is, 
that  our  opinion  in  this  case  leaves  that  question  untouched."  "  But 

*  Supra,  {  97  a.     4  Bl.  Com.  148 ;  Gator's  opposition,  and  furnished  with 

Com.  V.  Kensey,  2  Pars.  401.     See,  a  hatchet  and  other  weapons,  after  a 

also,  Turner  v,  Weymott,  7  Moore,  struggle  which  caused  a  disorderly 

674 ;  1  Bing.  158 ;  Taylor  v.  Cole,  8  crowd  to  assemble,  ejected  the  prose- 

T.  R.  292 ;  Newton  v,  Harland,  1  Man.  cutor  and  his  servants.     From  the 

&  Gr.  644 ;  1  Scott  N.  B.  474 ;  Bed-  commencement  of  the  proceedings  till 

dall  V.  Maitland,  44  L.  T.  (N.  S.)  248 ;  the  conclusion,  a  female  servant  of 

Sampson  v.  Henry,  13  Pick.  36,  1832 ;  the  prosecutor's  was  in  the  kitchen : 

Langdon  v.  Potter,  3  Mass.  215, 1807 ;  it  was  held,  assuming  the  title  of  the 

though  see  Overdeer  v.  Lewis,  1  W.  &  prosecutor  to  have  been  bad,  and  that 

S.  90, 1840;  State  v.  Elliott,  11  N.  H.  the  defendants  had  acted  by  the  order 

540,  1841.    v.,  having  been  in  pos-  of  those  who  had  a  good  title  to  the 

session  of  a  house  from  May  to  Octo-  premises,  that  the  evidence  was  suffi- 

ber,  the  defendants  called  there,  and  cient  to  support  a  conviction  of  the 

insisting  that  V.  had  no  title,  pro-  defendants  for  a  forcible  entry  and 

ceeded  to  take  the  keys  out  of  the  riot    R.  v.  Studd,  14  W.  R.  806 ;  14 

room  doors.    Upon  their  doing  so,  V.  L.  T.  (N.  S.)  633 — 0.  C.  R.    I^fra^ 

gave  them  into  custody  for  stealing  {  1105.     Qf.  article  in  22  Am.  Law 

the  keys,  but  the  magistrate  refused  Reg.  718. 

to  detain  them.    They  then  returned  A  landlord  who  re-enters  for  con- 
to  the  house,  and  having  procured  a  dition  broken  may  not  use  force  to 
sledge-hammer,  forced  the  inner  door  effect  the  re-entry.    Winn  v.  State,  56 
of  the  hall,  and  some  having  entered  Ark.  360,  1892. 
that  way,  and  some  by  a  staircase  '  Taunton  v,  Costar,  7  T.  R.  431. 
window,  they  overpowered  the  prose-  •  R.  v.  Wilson,  8  T.  R.  357. 
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now,"  says  Sir  William  Russell,  "  there  is  no  doubt  that  in  England 
a  party  is  indictable  for  forcible  entry  into  premises  in  which  he  has 
a  1^1  title."^  While  this  is  the  case,  by  a  curious  anomaly  in  the 
law  three  out  of  six  judges  in  the  Common  Pleas,  in  a  case  already 
cited,  held  that  the  landlord  was  not  responsible  for  a  trespass,  at 
the  tenant's  suit  for  redressing  the  latter,  even  though  such  force  was 
used  as  to  subject  the  landlord  to  a  criminal  prosecution.'  If  this 
distinction  be  recognized,  there  can  be  no  difficulty  in  reconciling 
with  the  law  of  forcible  entry  the  doctrine  of  the  Supreme  Court 
of  Pennsylvania,  that  when  a  lease  expires,  the  landlord  may  forci- 
bly dispossess  by  night  or  by  day  the  tenant  whose  lease  has  expired, 
with  this  limitation  only,  that  he  should  use  no  greater  force  than 
might  be  necessary,  and  do  no  wanton  damage.  The  plaintiff  in 
such  a  case  is  ^^  entitled  to  damages  only  for  an  injury  he  had  suf- 
fered from  unnecessary  violence  to  his  property."*  Still,  on  the  dis- 
tinction above  stated,  the  defendant  is  liable  to  a  criminal  prosecu- 
tion, if  he  enter  with  vidlence  or  with  a  multitude  of  persons,  so  as 
to  constitute  or  provoke  a  breach  of  the  peace.*  The  reason  of  the 
distinction  is  this  :  The  dispossessed  party  cannot  complain  in  a  civil 
suit  of  his  dispossession,  unless  a  personal  assault  was  made  on  him 
with  undue  force,  as  he  had  no  right  to  remain  on  the  premises. 
And  though  there  may  have  been  a  riot,  he  cannot  sue  civilly  for 
this,  which  is  an  offence,  not  against  him,  but  against  the  public. 
The  only  remedy  is  a  criminal  prosecution.^ 

§  1101.  Yet  where  the  prosecutor  is  a  mere  intruder,  without 
color  of  title,  past  or  present,  and  has  entered  by  fraud 
OP  violence,  or^  a  me^  scrambling  title,  the  owner  may  X"%„, 
forcibly  enter.*    This  has  been  seen  to  be  the  case  when  ^ly .enter 

.        .  .     .  against  a 

the  possession  is  held  by  one  claiming  mere  custody  under  mere  in- 
the  owner,  but  refusing  entrance  to  the  owner.^     It  was, 

»  1  Russ.  on  Or.  (9th  Am.  ed.)  421.  mpra,  H  97-8.  See  Aldrich  v.  Wright, 

»  Newton  v,  Harland,  1  M.  &  G.  63  N.  H.  398, 1873. 

644.  •  Com.  V.  Keeper  of  Prison,  1  Ashm. 

*  Overdeer  v.  Lewis,  1  W.  &  S.  90,  140,  1828 ;  Com.  v.  Conway,  1  Brewst. 
1840.  S.  P.,  Rich  v,  Keyser,  54  Pa.  609, 1868.  See  infra,  ?  1104.  That  it 
86, 1867.  Ab  to  tenant's  right  to  dis-  makes  no  difference  that  the  owner 
poeseas  lessor,  see  Com.  v,  McNeile,  8  was  temporarily  absent,  having  left 
Phila.  438, 1869.  the  house  in  charge  of  a  member  of 

*  Com.  V.  Kensey,  2  Pars.  401,  his  family,  see  State  v.  Shepard,  82 
1846.  N.  C.  614, 1880. 

*  That  at  common  law  the  owner  '  Supra,  §  1087.  State  v.  Curtis,  4 
may  take  his  property  by  force,  see  Dev.  &  Bat.  222,  1839. 
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therefore,  rightly  ruled  by  Lord  Campbell,  C.  J.,  that  a  person  hav- 
ing no  possession  or  title  to  premises,  but  fraudulently  pretending 
to  have  such  title,  and  so  allowed  by  the  servant  of  the  true  owner 
to  enter,  does  not  acquire  actual  possession,  but  may  be  expelled  by 
foroe.^ 

§  1102.  For  the  purpose  of  obtaining  restitution,  it  is  necessary 

to  prove  that  the  prosecutor  is  still  kept  out  of  posses- 

rig^to       sion,'  and  it  is  plain  that  this  right  of  possession  on 

enter  ^he  part  of  the  prosecutor  must  be  leeal,  and  that  if  he 

to  writ  of    has  no  right  tx)  enter  he  cannot  maintain  a  forcible  de- 
restitution.    .   .     -  O 
tamer/ 

§  1103.  As  has  already  been  incidentally  observed,  there  maybe 

a  forcible  detainer,  though  the  entry  is  peaceable.^    It  is 

Forcible      sufficient  if  it  appear  from  the  indictment  that  the  party 

detainer  to  \*  ,  r       j 

be  inferred  aggrieved  had  title,  and  was  forcibly  kept  out  of  posses- 
facte.  sion.*    But  where  the  entry  was  peaceable  and  the  con- 

tinued possession  lawful,  forcible  detainer  cannot  be  main- 
tained.^ 

The  same  circumstances  evincing  violence  which  will  make  an 
entry  forcible  will  make  a  detainer  forcible  alsof  and  whoever 
keeps  in  the  house  an  unusual  number  of  people,  or  unusual 
weapons,  in  a  way  indicating  violence,  or  threatens  in  such  con- 
nection to  do  some  bodily  hurt  to  the  former  possessor  if  he  dare 
return,  may  be  adjudged  guilty  of  a  forcible  detainer,  though  no 
attempt  be  made  to  re-enter.®  But  merely  refusing  to  go  out  of  the 
house,'  or  denying  possession,  by  a  tenant  at  will,  to  a  lessor,  is  not 
a  forcible  holding  within  the  meaning  of  the  statutes. 

As  will  presently  be  more  fully  seen,  the  offences  are  divisible." 
§  1104.  Under  5  Ric.  II.  the  prosecutor  must  aver  a  freehold 
and  under  21  Jac.  I.  a  leasehold;    but,  it  seems,  proof  that  he 
was  in  actual  occupation  of  the  premises,  or  in  the  reception  of 

^  Collins  V,  Thomas,  1  F.  &  F.  416.  on  its  face,  issued  from  a  court  of 

'  1  Hawk.  c.  28,  s.  41 ;  Burd  v.  Com.,  competent  jurisdiction,   though    the 

6  S.  &  B.  252,  1820.  issuing  was  unlawful.    Vess  v.  State, 

»  See  infray  {  1111.  93  Ind.  211, 1883. 

♦  See  Thomasson  t;.  Wilson,  46  111.       •  State   v.  Godsey,    13   Ired.  348, 

App.  398,  1892.  1852. 

»  Com.  V,  Rogers,  1  S.  &  R.  124,       '  Strong  v.  State,  105  Ind.  1, 1886. 
1814;  Com.  t?.  Wisner,  8  Phila.  612,       *  People  v.    Rickert,  8  Cow.   226, 

1871.  1828,  and  cases  cited  mpra^  §  1097. 

Forcible  detainer  does  not  lie  against      •  1  Hawk.  c.  28,  s.  30. 
a  party  holding  under  a  writ  regular      '°  See  infra,  §  1110. 
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die  rents  and  profits,  is  sufficient  evidence  of  seisin.^     At  common 
law,  however,  no  allegation  beyond  possession  was  neces-  ^^ 
saiy,  when  the  object  was  only  to  obtain  punishment  for  mon  law 

(%Tt  I V  DOS" 

the  violent  invasion  of  the  prosecutor's   rights,  and   of  senion  is 
course  mere  possession  was  sufficient  to  support  the  prose-  to^JJ^Su- 
cation.'    But  a  mere  scrambling  possession  will  not  be  ^i^'"* 
enough   to  sustain  an  indictment  even  at  common  law.'    Nor  is 
surveying  land,  building  cabins,  and  leaving  them  unoccupied,  such 
possession  as  is  necessary.^ 

§  1105.  As  we  have  seen,  the  defendant  cannot  go  into  evidence 
to  disprove  the  title  of  the  complainant,'^  or  to  establish 
his  own,  as  the  question  is  not  one  of  civil  right,  but  of  SSe.^"*** 
public  mischief/  Even  where  a  tenant  holds  over  beyond 
the  period  fixed  by  his  lease,  and  the  landlord  makes  forcible  entry 
for  any  purpose,  though  the  tenant  cannot  maintain  a  trespass,  quare 
dauaumy  the  landlord  cannot  justify  a  personal  injury  committed  on 
the  tenant  in  such  entry  .^  If  he  attempt  to  dispossess  his  tenant  by 
undue  violence,  he  is  criminally  responsible  for  the  consequences, 
and  may  be  punished  for  the  breach  of  the  peace,  though  he  is  at 
the  time  merely  asserting  his  civil  rights.^ 

It  must  be  remembered,  however,  that  the  possession  must  be 
actual  and  not  constructive.  Two  persons  cannot  be  in  possession 
of  the  same  land  at  the  same  time  (i.  €.,  adversely) ;  and  whenever 
the  unlawful  entry  of  one  with  force  necessarily  dispossesses  the 
other,  an  indictment  for  forcible  entry  may  be  maintained.^ 

»  People  V.  Van  Noetrand,  9  Wend.  1828 ;  Reap.  v.  Shryber,  1  Dall.  68, 

50, 1882.  1782 ;  Bennett  t;.  State,  1  Rice  (S.  0.) 

*  R  V.  Child,  2  Cox  C.  C.  102 ;  Digest,  340 ;  Vess  v.  State,  98  Ind. 
Harding's  Case,  1  Greenl.  22,  1820;  211, 1888.  But  deeds  under  which  a 
PeopJe  V.  Leonard,  11  Johns.  504,  party  claims  may  be  read  in  evidence 
1814;  Com.  v,  Eensey,  2  Pars.  401,  for  the  purpose  of  showing  boundaries 
1846 ;  State  v,  Bennett,  4  Dev.  &  Bat  or  extent  of  possession.  Griffin  v, 
43, 1839;  State  v.  Speirin,  1  Brev.  119,  Kirk,  47  111.  App.  268,  1892. 

1802.  See  Brown  v.  Feagins,  37  Nebr.       '  Sampson  v,  Henry,  13  Pick.  36, 

256, 1893.  1832 ;  though  see  Overdeer  v.  Lewis, 

*  See  cases  cited  9upra,  f  1101.  1  W.  &  S.  90, 1840.    Supra,  i  1100. 

*  Pennsylvania  r.  Waddle,  Addis.  '  Taunton  v,  Costar,  7  T.  R.  427 ; 
40, 1792.    See  supra,  i  1101.  Com.  v,  Kensey,  2  Pars.  401,  1846. 

*  Button  V.  Tracy,  4  Conn.  79, 1821.  See  mpra,  i  1100. 

See  Kimmel  v.  Frazer,  49  111.  App.  •  Burt  v.  State,  2  Const.  (S.  C.)  489, 

462, 1893. .  1814.    See  Kimmel  v.  Frazer,  49  111. 

*  People  V.  Rickert,  8  Cow.   226,  App.  462, 1893. 
1828 ;  People  v.  Godfrey,  1  Hall,  240, 
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§  1106.  The  prosecutor  is  at  common  law  not  a  witness  to  prove 
anything  more  than  the  force  used  ;  and  he  is  inadmissi- 
may  prove  ble,  therefore,  to  sustain  an  indictment  for  the  purpose  of 
restitution.^    The  wife,  also,  of  the  prosecutor  is  admissi- 
ble to  prove  the  force,  but  only  the  force.*    Of  course,  in  States 
where  interest  does  not  disqualify,  these  rulings  do  not  apply. 

II.   INDICTMENT.* 

mwit*muBt  §  1107.  Greater  force  must  be  averred  than  is  expressed 
contain  by  ri  e^  armia}  The  words,  "  and  with  strong  hands," 
terms.         should  not  be  omitted.^ 

§  1108.  It  is  necessary,  as  has  been  stated,  under  the  English 

statutes,  to  aver  either  a  leasehold  or  a  freehold  in  the 

mcm^aw     prosccutor  f  though  proof  of  actual  possession  is  sufficient 

offence        ^q  support  the  allefi:ation  in  the  indictment  that  the  com- 

poaseasion  ^   **  *=> 

only  need  plainant  was  possessed  in  fee  simple.^  At  common  law, 
as  we  have  also  noticed,  mere  possession  is  all  that  need 
be  laid.^  But,  as  is  elsewhere  seen,  an  indictment  stating  a  naked 
possession  merely  in  the  prosecutor,  without  laying  any  estate  or 
interest  in  him,  is  not  sufficient  to  authorize  an  award  of  restitution.^ 
Such  an  allegation,  however,  will  be  sufficient  to  support  an  indict- 
ment for  the  forcible  entry  at  common  law  as  a  breach  of  the  peace  ;^® 
though  it  has  been  said  that  as  a  forcible  detainer  is  not  an  offence 
at  common  law,  an  indictment  for  that  offence  should  always  aver 
the  prosecutor's  estate  in  the  premises." 

^  R.  V,  Beavan,  B.  &  M.  (N.  P.)       The  proof  as  to  the  application  of 

242 ;  E.  v.  Williams,  4  M.  &  Ry.  471 ;  force  must  correspond  with  the  indict- 

9  B.  &  C.  649;  Resp.  v.  Shryber,  1  ment.     Thus  where    an    indictment 

Dall.  68,  1782 ;  State  v.  Fellows,  2  laid  the  force  against  the  seisin  of  A., 

Hayw.  840, 1804.  it  was  ruled  that  evidence  was  not 

'  Resp.  V,  Shryber,  1  Dall.  68, 1782.  admissible  of  an  entry  on  land  leased 

'  As  to  indictment,  generally,  see  by  A.  and  B.  to  C,  and  of  force  against 

Whart.  Prec.  J?  489  et  seq.  C.    Resp.  v,  Sloane,  2  Yeates,  229, 

*  R.  V.  Wilson,  8  T.  R.  357.  See  1797 ;  Penn.  v.  Qrier,  1  Smith's  Laws, 
Harding's  Case,  1  Qreenl.  22,  1820;  3,  1700.  And  as  to  other  cases  of 
R.  V.  Bake,  3  Burr.  1731.  variance,  see  in/ra,  J  1109. 

*  Whart.  Cr.  PI.  &  Pr.  J  270 ;  R.  ^  People  v.  Van  Nostrand,  9  Wend. 
V.  Baker,  11  Mod.  235;  Com.  v.  Shat-  50,  1832. 

tuck,    4    Cush.   141,    1849;  State  v.  ^  Supra,  i  1104: 

Whitfield,  8  Ired.  315,  1848.  »  Infra,  i  1111. 

*  Archb.  Crim.  Plead.  847.  So  in  "  Com.  v.  Kensey,  2  Pars.  401, 1846. 
New  Hampshire.  State  v.  Pearson,  2  *^  Com.  v.  Toram,  2  Pars.  411, 1846. 
N.  H.  550,  1823.  An    indictment    charging  that  A. 
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An  all^tion  in  the  indictment  that  the  prosecutor  was  disseised 
necessarily  implies  a  previous  seisin.^ 

§  1109.  The  indictment  must  describe  the  premises  entered  with 
the  same  particularity  as  in  ejectment.     Thus,  an  indicts  pr^^jg^g 
ment  of  forcible  entry  into  a  messuage,  tenement,  and  ™'*"*'.^, 
tract  of  land,  without  mentioning  the  number  of  acres,  as  in  eject- 
was  held  bad  after  conviction.^  ™®°  * 

Certainty  to  a  reasonable  intent  is  all  that  is  required  in  the  de- 
scription.' 

wtt  "  peaceably  possessed  in  his  see  Besp.  v,  Sloane,  2  Yeates,  229, 
demesne,  as  of  fee"  of  certain  lands,  1797. 

"  and  continued  so  seised  and  pee-  Where  the  words  were  "  a  certain 
BesBed*'  until  B.  *'therof  disseised"  messuage  with  the  appurtenances  for 
him,  and  "him  so  disseised  and  ex-  a  term  of  years,  in  the  district  of 
pelled;"  did  keep  out,  etc.,  was  held  Spartanburg,"  it  was  adjudged  that 
good  on  error ;  Fitch  v.  Bemp.,  8  the  place  was  not  described  with  suffi- 
Teates,  49,  1800 ;  4  Dall.  212,  1800 ;  cient  legal  certainty.  State  v.  Walker, 
and  80  where  the  indictment  stated  Brev.  MS. 

that  the  prosecutor  was  seised  in  his  It  is  sufficient  to  describe  the  prem- 
demesne  as  of  fee,  and  that  his  ises  as  "  a  certain  close  of  two  acres 
''peaceable  possession  thereof,  as  of  arable  land,  situate  in  S.  township, 
aforesaid,  continued  until,"  etc.,  the  in  the  county  of  H.,  being  a  part  of  a 
latter  words  being  rejected  as  sur-  larger  tract  of  land  adjoining  lands  of 
plnsage.  Besp.  v.  Shryber,  1  Dall.  A.  and  B."  Dean  v.  Com.,  8  S.  &  B. 
68, 1782.  418, 1817. 

An  indictment  stating  that  the  pro-  "A  certain  tavern  stand,  with  the 
secator  "  was  seised/'  without  stating  appurtenance,  including  about  five 
when  he  was  seised,  was  held  to  be  acres  of  land  adjacent  thereto,  at  the 
good.    Ibid.  M.  and  U.  cross-roads  in  E.  Township 

^  Com.  V.  Fitch,  4  Dall.  212, 1800.      in  A.  County,"  is,  it  seems,  a  sufficient 

*  M'Naire  v.  Bemp.,  4  Yeates»  826,  description  of  the  premises  to  support 
1806;  Dean  v.  Com.,  8  S.  &  B.  418,  an  award  of  restitution  in  forcible 
1817.  entry  and  detainer.  Torrence  v.  Com., 

*  Tonence  v.  Com.,  9  Pa.,  184, 1848.   9  Pa.  184, 1848. 

Where  the  indictment  was  for  forci-  And  so  as  to  ^'  all  that  piece  of  land 
ble  entry  and  detainer  of  a  messuage  containing  seventy-six  acres  and  one 
in  possession  of  A.  for  a  term  of  years,  hundred  and  fifty  perches,  and  the 
and  the  eyidence  was  of  forcible  entry  allowance  of  six  per  cent,  it  being 
intoafield,  and  no  lease  was  produced,  part  of  a  large  tract  known  as  the 
it  was  held  that  the  indictment  could  Peter  Jackson  improvement,  adjoin- 
not  be  supported.  Pennsylvania  v,  ing  lands  of  David  Henderson  on  the 
Elder,  1  Smith's  Laws,  3, 1700.  And  east."  Van  Pool  v.  Com.,  13  Pa.  391, 
BO  where  the  indictment  averred  forci-  1850. 

ble  entry  on  &  field,  and  it  was  proved  When  restitution  is  not  claimed,  it 

that  the   attack   was    on    a    house,  is  enough  to  aver  possession  alone. 

State  V,  Smith,  2  Ired.  127, 1841 ;  and  That  such  is  the  case  has  been  already 
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§  1110.  Although  a   forcibly  entry   and   forcible  detainer  are 

charged  in  the  same  indictment,  they  are  nevertheless  dis- 

detamer^^  tinct  offenoes,  and  the  defendant  may  be  acquitted  of  one 

are  diyisi-  and  convicted  of  the  other.     If  one  be  defectively  set  out, 

he  may  be  convicted  of  that  which  is  well  set  out.^ 

§  1111.  To  enable  the  court  to  award  restitution  on  a  conviction 

for  forcible  detainer,  it  is  necessary  that  there  should  be  an  estate, 

either  freehold  or  leasehold,  averred  in  the  prosecutor.*  Thus  where 

an  indictment  stated  that  A.  ^^  was  lawfully  and  peaceably 

Title  is  .  ■ .  J  r  J 

neoeasary  seised ''  of  the  premises,  and  that  B.,  son  of  A.,  was  law- 
tion***'"  fully  in  possession  of  the  same,*'  and  that  "  the  defendant 
entered  and  expelled  the  said  B.  from  possession  of  the 
premises,  and  forcibly  disseised  the  said  A.  of  the  same,  and  the 
said  B.,  so  expelled  and  held  out,'*  etc.,  it  was  held  that  it  was  error 
to  award  resl;itution  to  A.^  Yet  it  has  in  England  been  held  suf- 
ficient for  the  purposes  of  restitution  to  aver  that  the  estate  was  ^^  in 
the  possession  of  W.  P.,  he,  W.  P.,  then  and  there  being  also  seised 
thereof."* 

§  1112.  Indictments  for  forcible  trespass  on  personalty  are  rare 
Indiot-  **  common  law,  since  it  is  much  simpler  to  indict  for  an 
ment  for  assault,  which,  as  has  been  seen,^  is  a  usual  ingredient  in 
ireBpase  or  a  forcible  trespass.  If,  however,  an  indictment  of  this 
muBt  avw  ^^"^^  should  be  framed,  it  is  necessary  to  aver  actual  pos- 
vioience.  session  in  the  prosecutor,  and  violence  offered  to  him,  or 
violent  wresting  of  the  chattel   from  him,  so  as  to  constitute 


stated,  as  here  the  defendant  proceeds  '  B.  v.  Bowser,  8  Dowl.  128 ;  1  W., 
merely  for  the  offence  at  common  law.  W.  &  H.  346,  1838 ;  E.  t;.  Taylor,  7 
Sapra,  \  1108.  Mod.  123, 1702;  Resp.  v,  Campbell,  1 
*  People  V,  Rickert,  8  Cow.  226,  Dall.  354,  1788;  State  v,  Speirin,  1 
1828;  People  v.  Godfrey,  1  Hall,  240,  Brev.  119, 1802. 
1828 ;  People  v.  Anthony,  4  Johns.  "  Burd  v.  Com.,  6  S.  &  R.  262, 1820. 
198, 1809;  Com.  v.  Rogers,  1  S.  &  R.  See  R.  v.  Depuke,  11  Mod.  273;  Com. 
124,  1814;  State  t;.  Ward,  1  Jones,  v.  Toram,  2  Pars.  411, 1846 ;  Torrence 
(N.  C.)  290,  1854;  Strong  v.  State,  t;.  Com.,  9  Pa.  184, 1848;  Van  Pool  v, 
105  Ind.  1,  1886.  See  Whart.  Cr.  Com,  13  Pa.  391,  1850;  State  v.  Ben- 
PL  &  Pr.  \\  736  et  seq, ;  Whart.  Crim.  nett,  4  Dev.  &  Bat.  43,  1839 ;  State  v, 
Ev.  I  129.  Forcible  entry  and  de-  Anders,  8  Ired.  15, 1847.  See  1  Russ. 
tainer  may  be  charged  in  one  indict-  on  Cr.  (9th  Am.  ed.)  431. 
ment,  and  such  indictment  is  not  bad  ^  R.  v.  Hoare,  6  M.  &  S.  266 ;  R.  v, 
for  duplicity.  Com.  v.  Miller,  42  Leg.  Dillon,  2  Chit.  314. 
Int.  247, 1884.  *  See  mpra,  1 1092. 
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a  breach  of  the  peace.^  Yet^  it  is  enough  to  say  that  the  defen- 
dant, ''  with  strong  hand/'  and  against  his  will^  took,  etc,  the 
chattel  from  the  possession  of  the  prosecutor,  in  whose  possession  it 
then  and  there  was.^  If  sufficient  violence  to  constitute  a  robbery 
be  alleged,  then  the  prosecution  must  try,  not  for  forcible  trespass, 
but  for  robbery.  Under  these  circumstances,  common  law  indict- 
ments for  a  forcible  trespass  have  been  rarely  attempted.^  It  must 
be  kept  in  mind,  in  considering  this  question,  that  a  party  has  at 
common  law  the  right  to  rescue  even  by  force  (if  such  force  be  not 
excessive)  his  property  from  the  hands  of  another.^  If,  however, 
in  doing  this,  he  use  unnecessary  force,  or  stimulate  a  riotous 
demonstration,  he  is  indictable.^ 

§  1113.  Of  summary  convictions  by  justices  under  15  Ric.  II. 
c.  2 ;  and  8  Hen.  VI.  c.  9,  there  are  no  reported  Ameri-  p^actioe  to 
can  cases.     In  England  it  is  held  that  to  sustain  the  pro-  sustain 
cedure  there  must  be  alleged  and  proved  an  unlawful  oonvic- 
entry  as  well  as  a  forcible  detainer.*    Where  a  conviction  ^^^' 
stated  that  justices  had  convicted  A.  of  forcible  detainer  upon  their 
own  view,  and  that  afterward  a  complaint  was  made  to  the  justices 
that  A.  forcibly  entered  the  premises,  and  that  notice  of  such  com- 
plaint was  given  to  A.,  who  received  it,  but  said  nothing,  and  then 
went  on  to  allege  that  the  justices  received  evidence  on  oath  of  the 
unlawful  entry ;  it  was  held  that  the  conviction  was  bad,  for  not 
showing  that  A.  had  been  summoned  to  answer  the  charge  of  the 
unlawful  entry,  or  that  he  had  had  an  opportunity  afforded  him  of 
defending  himself  against  such  charge.^ 

1  State  V.  Mills,  2  Dev.  420,  1830 ;  ^  Supra,  i  1100.     See  Mr.  Henry 

State  «.  Watkins,  4  Humph.  256, 1848 ;  Wharton's  note  to  Blades  v.  Higgs,  10 

State  V.  Simpson,  1  Dev.  604, 1828 ;  C.  B.  (N.  S.)  713,  (100  Eng.  L.)  1861. 

State  V.  Armfield,  5  Ired.  207, 1844.  •  Attwood  v.  Joliffe,  3  New  Sess.  Cas. 

«  State  V.  Mills,  2  Dev.  420, 1830.  Q.  B.  116,  1848 ;  R.  v,  Oakley,  4  B.  & 

'  For  an  instance  where  a  prosecu-  Ad.  307 ;  1  N.  &  M.  58,  1832 ;  B.  v. 
tion  of  this  class  was  sustained,  see  Wilson,  5  Ibid.  164, 1835.  As  to  pro- 
State  V,  McAdden,  71  N.  C.  207, 1874.  cedure,  see  R.  v.  Wilson,  3  N.  &  M. 

*  Supra,  I  100 ;  Blades  v,  Higgs,  10  758 ;  1  Ad.  &  El.  627, 1834. 

C.  B.  (N.  S.)  713,  1861.    See  State  v.  ^  Attwood  v.  JoliflTe,  ut  ntpra. 
Covington,  70  N.  C.  71,  1874. 
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POINTS  BEQUESTED  FOB  THE  DEFENCE  IMPROPERLY 
REFUSED,  AND  ERRONEOUS  CHARGES. 

The  defendant  during  the  night  in  the  absence  of  the  tenant  of  a  shop 
quietly  went  to  the  shop  and  under  claim  of  right  remoTed  the  locks  on  the 
doors  and  substituted  new  ones.  It  was  held  error  for  the  judge  to  tell  to 
instruct  that  the  entry, was  not  made  with  violence,  and  a  strong  hand  or  other 
circumstances  of  tenor,  and  that  defendant  should  be  acquitted.  Thompson 
V.  Com.,  116  Pa.  165, 1887. 
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CHAPTER  XVIII. 


CHEATS. 


I.  Cheats  at  Common  Law. 

Cheats  affecting  public  justice  are 
indictable,  2  1117. 

And  so  of  cheats  by  false  tokens 
and  devices  calculated  to  affect 
public,  i  1118. 

.But  not  by  short  weight  without 
false  token,  { 1119. 

Adulterations  must  be  latent, 
directed  to  public  in  general, 
11120. 

Cheats  by  public  false  news  may 
be  indictable,  i  1121. 

And  so  of  false  dice,  i  1122. 

And  so  of  false  notes  calculated 
to  affect  public  at  large,  2  1123. 

And  so  of  &lse  personation,  2 1124. 

And  so  of  false  stamps  and  trade- 
marks, and  author's  name, 
21125. 

But  not  cheats  whose  falsity  is 
not  latent  or  addressed  to  the 
public  at  large,  2  1126. 

False  pretences  not  cheats, 
2  1126  a. 

Nature  of  distinction  between  pub- 
lic and  private  cheats,  2  1127. 

When  only  possession  is  obtained, 
offence  may  be  larceny,  2 1127  a. 

Indictment  for  public  cheat  need 
not  name  party  cheated,  2 1128. 

Mode  of  cheating  should  be  speci- 
fied, 2  1129. 
n.  Statutoby  Cheats  bt  False 

Pbeteitcbs. 
1.  General  Rulet  of  Qm»truetum. 

Statutes  are  to  be  construed  in  ac- 
cordance with  object,  2  1180. 


2.  Charader  of  the  Pretenoes. 
Pretence  that  defendant  was  a 
person  of  wealth  and  credit  is 
within  statute,  2  1185. 
And  so  that  defendant  possessed 
certain  specified  assets,  2  1186. 
So  when  negotiable  paper  is  ob- 
tained, 2 1187. 
And  so  when  indorsement  is  ob- 
tained, 2 1188. 
So   generally  as  to   defendant's 

itaiuB,  2  1189. 
So  as  to  pretension  to  supernatural 

power,  2  1140. 
So  as  to  pretence  that  defendant 
had  delivered  certain  goods,  or 
paid  certain  money,  2  1141. 
That  defendant  was  sent  for 

certain  goods,  2  1142. 
Of  being  a  certain  physician, 

2  1148. 
That  defendant  represented  a 
principal  of  means  or  influ- 
ence, 2  1144. 
That  defendant  was  an  auc- 
tioneer in  search  of  a  clerk, 
or  a  storekeeper,  2  1145. 
That  defendant  was  a  certain 

attorney,  J  1146. 
That  defendant  was  a  certain 

payee,  2  1147. 
That  defendant  was  unmar- 
ried, 2  1148. 
That  defendant  had  certain 

legal  nghts,  2  1149. 
That     the     defendant    had 
claims  against  prosecutor, 
2 1150. 
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That  defendant  could  settle 
a  prosecution  against  pros- 
ecutor, 1 1151. 

That  defendant  was  an  "  Ox- 
ford student,"  or  **  clergy- 
man," or  "officer,"  i  1162. 

False  begging  letters  may  be  with- 
in statute,  2  1158. 

A  &lse  pretence  is  to  be  distin- 
guished from  a  puff,  { 1154. 

Mere  exaggerated  praise  is  not  a 
false  pretence,  3  1155. 

But  otherwise  as  to  fisilse  sample, 
1 1156. 

Opinions  are  not  always  pretences, 
i  1157. 

But  use  of  false  brand  is  within 
statute,  i  1158. 

And  so  of  statement  as  to  specific 
weight,  i  1159. 

And  so  of  statement  as  to  prop- 
erty offered  for  loan  or  sale, 
i  1160. 

And    so     of     false     warranty, 

1  1161. 

And  so  of  negotiating  worthless  or 
spurious  paper,  2  1162. 

And  so  of  uttering  post-dated 
cheque,  2  1163. 

Obtaining  money  by  forged  paper 
not  larceny  but  false  pretences, 

2  1164. 

False  returns  by  officers  of  goy- 
ernment  a  statutory  offence, 
2 1164  a. 

3.  Falsity  of  the  Pretences. 

Only  strong  probability  of  falsity 
need  be  shown,  2  1165. 

Burden  of  negative  is  on  prosecu- 
tion, 2 1166. 

Pretence  must  be  squarely  nega- 
tived, 2  1167. 

Sufficient  to  disprove  one  pre- 
tence, 2  1168. 

Expecting  to  pay  is  no  negation, 
1169. 


4.  Pretences  need  not  be  in  Words. 
Conduct  is  a  sufficient  pretence, 
2  1170. 
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5.  Need  not  be  by  Defemdani  Person" 

cUiy, 
Pretence  by  one  confederate  is 

pretence  by  all,  2  1171. 
Confederacy  must  be  first  shown, 

2  1172. 

6.  TTiey  must  relate  to  a  Past  or  Pres- 

ent State  of  Things. 

Promises  or  predictions  are  not 
false  pretences,  2  1178. 

But  false  pretence  is  not  neutral- 
ized by  concurrent  promise, 
2  1174. 

7.  They  must  have  been  the  Operative 

Cause  qf  the  Tranrfer. 

Unless  operative  not  within  stat- 
ute, 2 1175. 

But  need  not  be  the  sole  motive, 
2  1176. 

Must  have  been  before  bargain 
closed,  2  1177. 

Verification  by  prosecutor  may  be 
a  defence,  2  1178. 

Pretence  must  operate  as  direct 
cause,  and  property  must  have 
been  transferred,  2  1179. 

No  defence  that  goods  were  ob- 
tained mediately  through  con- 
tract, 2 1180. 

False  accounts  of  payments  may 
be  a  pretence,  2  1^31. 

Prosecutor  may  be  witness  to 
prove  preponderating  influence, 
2  1182. 

Necessary  that  prosecutor  should 
have  believed  the  representa- 
tions, 2  1183. 

8.  Intent. 

Intent  to  be  inferred  firom  fiicts, 

21184. 
To    compel    payment    of   debt, 

2 1184  a. 
Proof     of     system     admissible, 

2  1184  b. 
Purpose  to  indemnify  no  defence, 

2  1184  c. 

9.  Scienter. 

Defendant  must  be  shown  to 
have  known  falsity  of  pretences, 
21185. 
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10.  Promcuion^B  Negligence  or  Afis- 
eondud. 

Prosecutor  not  required  to  show 
diligence  beyond  his  opportuni- 
ties, i  1186. 

His  contributory  negligence  to 
be  determined  by  his  lights, 
21188. 

Carelessness  amounting  to  consent 
estops  prosecutor,  2  1189. 

Trap  is  no  defence,  {  1190. 

That  prosecutor  made  ialse  repre- 
sentations is  no  bar,  {  1191. 

Nor  is  prosecutor's  gross  credulity, 
i  1192. 

But "  brag  "  and  loose  talk  are  not 
within  statute,  {  1198. 

Indebtedness  of  prosecutor  to  de- 
fendant is  no  defence,  {1194. 

11.  Property  included  in  StoMdes, 
Negotiable  paper  within  statute, 

U195. 
Thing  obtained  must  be  of  some 

yalue,  2  1196. 
Money  paid  in  satisfaction  of  debt 

not  within  statute,  2  1197. 
Credit  on  account  will  not  sustain 

indictment,  2  1198. 
Gk>ods  not  at  the  time  in  existence 

are  within  statute,  2  1199. 
Actual  injury  to  owner  need  not 

be  proved,  2  1200. 
Goods  must  not  have  belonged 

to  defendant,  nor  taking  under 

claim  of  title,  21201. 
€k>ods  must  have  been  obtained 

for  defendant  and  under  his 

directions,  {  1202. 
Property  must  pass,  not  mere  use, 

2  1203. 
Property  not  larcenous  not  within 

statute,  2  1204. 

12.  Where  offence  is  triable. 

Place  of  any  overt  act  may  take 

cognizance,  { 1206. 
Principal  indictable  in  place  of 

agent's  act,  2  1207. 
Doctrine  of  asportation  does  not 

apply,  2  1208. 


13.  Indictment, 

Several  defendants  maybe  joined, 
21209. 

Technical  averments  are  neces- 
sary, 2  1210. 

Party  injured  must  be  described 
as  in  larceny,  2  1211. 

Pretence  to  agent  is  pretence  to 
principal,  2  1212. 

Pretences  must  be  averred  spe- 
cially, 2  1218. 

Substantial  variance  is  fatal, 
2  1214. 

In  bargain  relation  of  firaud  to 
bargain  must  appear,  2  1215. 

Defendant's  allegation  of  property 
must  be  proved  as  laid,  2  1216. 

Spurious  bank  note  need  not  be 
set  out  at  large,  2  1217. 

When  pretences  are  divisible  only 
part  need  be  proved,  2  1218. 

Verbal  accuracy  not  required, 
21219. 

Innuendoes  and  definitions  proper 
when  explanation  is  required, 
2  1220. 

Description  of  property  to  be  as 
in  larceny,  2  1221. 

Property  obtained  must  be  indi- 
viduated, 2  1222. 

Owner  must  be  stated,  2  1223. 

Pretences  must  be  negatived, 
2  1224. 

Scienter  must  be  averred,  2  1225. 

Intent  to  defraud  must  in  some 
way  appear,  2  1226. 

Obtaining  "by  means"  of  pre- 
tence must  be  averred,  2  1227. 

Varying  counts  may  be  joined, 
2  1228. 
14.  Attempts, 

By  statute  conviction  may  be  had 
of  attempt  under  indictment 
for  complete  offence,  2  1229. 

Conviction  may  be  had  irrespec- 
tive of  prosecutor's  prudence, 
2  1230. 

May  be  attempt  when  only  credit 
is  obtained,  2  1231. 
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Question  of  attempt  is  for  jury, 

i  1232. 
General  character  of  instrument 

must  be  designated,  2  1233. 
Means  of  attempt  must  be  averred, 

21234. 


15.  Receiving    Goods    Obtained    by 

False  Pretences, 

Receiving  goods  so  obtained  is 

indictable,  i  1235. 

Points  for  Defence  Impbopebly 

Refused,     and      Ebboneous 

Chabges.    (See  end  of  chapter.) 


I.   CHEATS   AT  COMMON   LAW.^ 


§  1116.  Cheats,  puuishable  at  common  law,  are  such  cheats  (not 
amounting  to  feIon)r)  as  are  effected  by  deceitful  or  illegal  symbols 
or  tokens  which  may  affect  the  public  at  large  and  against  which 
common  prudence  could  not  have  guarded.* 

§  1117.  Cheats  affecting  public  justice,  thus  executed,  have  al- 
Cheats  af-  ^^7^  ^^^  ^^^^  misdemeanors.  Thus  where  a  person  com- 
feeding  mitted  to  jail  under  an  attachment  for  a  contempt  in  a 
tioe  indfiot-  civil  causc  Counterfeited  a  pretended  release,  as  from  his 
*  ®'  creditor,  to  the  sheriff  and  jailer,  under  which  he  obtained 

his  discharge,  he  was  held  guilty  of  an  offence  at  common  law,  in 
thus  effecting  an  interruption  of  public  justice ;  although  the  at- 
tachment not  being  for  non-payment,  the  order  was,  in  itself,  a  mere 
nullity,  and  no  warrant  to  the  sheriff  for  the  discharge.*  Obtain- 
ing the  queen's  bounty  for  enlisting  as  a  soldier,  by  an  apprentice 
reclaimable  by  his  master,  is  also  an  offence  at  common  law.^  And 
so  where  a  person,  pretending  that  he  had  power  to  discharge  sol- 
diers, took  money  of  another  to  discharge  him  as  a  soldier.^ 

^  See,     for    forms    of  indictment,  State  t;.  Stroll,  1  Rich.  244, 1844;  State 

Whart.  Free.  tit.  Cheats.  v.  Patillo,  4  Hawks,  348, 1826. 

•  2  East  P.  C.  c.  18,  s.  4,  p.  821 ;  1  As  to  Texas  statute  against "  swind- 

Hawk.  P.  C.  c.  23,  s.  1 ;  2  Boss,  on  Cr.  ling,"  see  Popinaox  v.  State,  12  Tex. 

(6th  Am.  ed.)  604 ;  U.  S.  v,  Watkins,  App.  140, 1882 ;  Davison  v.  State,  Ibid. 

3  Cranch  C.  C.  441,  1829 ;  Cross  v.  214, 1882. 

Peters,  1  Greenl.  387,  1821 ;  Com.  v.  The  subject  is  discussed  with  much 

Hearsey,  1  Mass.  137,  1804 ;  Com.  v,  ability  in  Lord  Macaulay's  report  on 

Morse,  2  Mass.  139,  1806;  Com.  v.  the  Indian  Code,  title  "  Cheats." 

Warren,  6  Mass.  72,  1809 ;  People  v,  »  E.  v.  Fawcett,  2  East  P.  C.  862 ; 

Babcock,  7  Johns.  201,  1810 ;  People  and  see  O'Mealy  v.  Newell,  8  East, 

t;.  Miller,  14  Johns.  371,  1817;  Lam-  364, 1 807 ;  1  Russ.  on  Cr.  (6th  ed.)  275 ; 

bert  V,  People,  9  Cow.  588, 1827 ;  Peo-  and  see,  as  to  falsely  personating  bail, 

pie  V,  Stone,  9  Wend.  187, 1832 ;  State  1  Bum's  J.  P,  330. 

V.  Wilson.  2  Mill's  Rep.  Const  135,  *  R.  v,  Jones,  2  East  P.  C.  822;  1 

1818;  State  v.  Vaughan,  1  Bay,  282,  Leach,  174.  1777. 

1792;   Hill  V.  State,  lYerg.  76, 1824;  »  Serlestead's  Case,  1  Latch,  202, 

Com.  v.  Speer,  2  Va.  Caa.  65,  1817 ;  1661. 
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§  1118.  Independently,  however,  of  cheats  affecting  the  adminis- 
tration of  public  justice,  frauds  effected  by  any  general  ^^^  ^  ^^ 
false  device  or  tokeq,  calculated  to  affect  the  public,  are  cheats  by 
punishable  at  common  law.^     Thus,  selling  unwholesome  tokens  and 
provisions,  without  notice,  has  been  held  a  misdemeanor,   euTated*to 
though  perhaps  the  reason  of  this  may  be  that  such  an  '^^^ 
act  is  a  nuisance  as  well  as  a  cheat.^     So  the  defendant 
being  indicted  for  changing  com  given  to  be  ground,  and  returning 
bad,  the  indictment  was  held  good ;  for  '^  being  a  cheat  in  the  way 
of  trade,  it  concerned  the  public.''* 

§  1119.  It  is  not,  however,  an  offence  at  common  law  to  sell  pro- 
visions with  short  measure,  where  no  false  weight  or  token  ^^^  not  by 
is  used.*    In  an  early  case  in  Pennsylvania,  it  is  true,  an  short 

measui^ 

indictment  was  sustained  against  a  baker,  in  the  employ  without 
of  the  United  States  army,  for  baking  two  hundred  and  <^*i««*oken. 

^  Sir  J.  F.  Stephen's  definition,  Dig.  *'  Maiming  one's  self  in  order  to  have 

Orim.  Law,  art.  388,  is  as  follows :  a  pretext  for  begging.    1  Hawk.  P.  C. 

'*  Every  one  commits   the  misde-  55 ;  2  Buss,  on  Cr.  609. 

meanor  called  cheating  who  fraudu-  **  Selling  unwholesome  bread  as  if 

lentlj  obtains  the  property  of  another  it  were  wholesome.    2  East  P.  C.  822 ; 

by  anydeceitfol  practice,  not  amount-  R.  v.  Dixon,  8  M.  &  S.  11, 1814." 

ing  to  felony,  which  practice  is  of  On  the  other  hand,  the  following 

sach  a  nature  that  it  directly  affects,  cases  have  been  held  not  to  be  cheats 

or  may  directly  affect  the  public  at  at  common  law : 

large.    Bat  it  is  not  cheating,  within  ''  Receiving  barley  to  grind,  and  de- 

the  meaning  of  this  article,  to  deceive  livering  a  mixture  of  oat  and  barley 

any  person  in  any  contract  or  private  meal.    R.  v.  Haynes,  4  M.  &  S.  214, 

dealmg  by  lies,  unaccompanied   by  1815. 

such  practices  as  aforesaid."  *^  Selling  as  a  Winchester  bushel  a 

The  following  are  among  the  illus-  sack  of  com  which  is  not  a  Winches- 

trations  given  by  him :  ter  bushel,  but  greatly  deficient.  Pink- 

"  Selling  by  a  fiilse  weight  or  meas-  ney's  Case,  2  East  P.  C.  818." 

ore,  even  to  a  single  person.    R.  v.  In  State  v,  Phifer,  65  N.  C.  821, 

Yoong,  3   T.  R.  104,    1789.     False  1871,  the  distinctions  in  the  text  are 

packing  of  a  bale  of  cotton  is  indicta-  supported  with    much    clearness  by 

ble,    Jones  v.  State,  22  Tex.   App.  Reade,  J.,  criticising  State  t;.  Simpson, 

680, 1887;  Anderson  v.  State,  80  Tex.  8  Hawks,  620,  1825.    See,  also.  State 

App.  699, 1892.  v.  Jones,  70  N.  C.  78,  1874. 

"SeUing  clothing  with  the  alnager's  «  4  Bl.  Com.  162  ;  2  East.  P.  C  822. 

seal  forged  upon  it.    2  Rnss.  on  Cr.  Infra,  {  1484. 

609.  •  R.  V.  Wood,  1  Sess.  Cas.  217.    See 

"Selling  a  picture  by  means  of  an  infra,  {  1127. 

imitation  of  the  name  of  a  well-known  *  R.  v.  Wheatly ,  2  Burr.  1 1 25, 1761 ; 

artist  inscribed  upon  it    R.  v,  Closs,  R.  v,  Eagleton,  88  Eng.  Law  &  Eq.  545 ; 

D.  &  B.  460. 1858.  6  Cox  C.  C.  559,  1855 ;  R.  v.  Young,  8 
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nineteen  barrels  of  bread^  and  marking  them  as  weighing  eighty- 
eight  pounds  each^  when  in  fact  they  severally  weighed  but  sixty- 
eight  pounds/  but  here  there  was  a  false  token  plaoed  by  the  defen- 
dant upon  the  barrels  as  a  mass,  and  this  false  token  was  equivalent 
to  a  false  measure.  In  1855  the  whole  subject  of  selling  under 
weight,  to  a  public  institution,  was  under  consideration  before  the 
English  Court  of  Appeals,  and  it  was  then  held^  that  though  such 
a  sale  is  indictable  as  a  false  pretence,  it  is  not  cognizable  at  com- 
mon law  unless  a  false  measure  is  used.' 

§  1120.  It  is  not  indictable  at  common  law  for  a  miller,  receiving 
.  good  barley  at  his  mill,  to  deliver  a  musty  and  unwhole- 
tiona^be  ^^^  mixture  of  oat  and  barley  meal,  differing  from  the 
"^^*t^^*'  produce  of  the  barley ;  and  Lord  EUenborough,  C.  J.,  in 
latent,  di-  a  case  of  this  class,  said  :  '^  The  allegation  that  the  quan- 
the  public  *ity  (^f  uieal)  delivered  was  musty  and  unwholesome,  if  it 
l\w^'  ^^  alleged  that  the  defendant  delivered  it  as  an  article 
for  the  food  of  man,  might  possibly  have  sustained  the  in- 
dictment ;  but  I  cannot  say  that  its  being  musty  and  unwholesome 
necessarily  an  ex  td  termini  imports  that  it  was  for  the  food  of  man  ; 
and  it  is  not  stated  that  it  was  to  be  used  for  the  sustentation  of 
man,  only  that  it  was  a  mixture  of  oat  and  barley  meal.  As  to  the 
other  point,  that  this  is  not  an  indictable  offence,  because  it  respects 
a  matter  transacted  in  the  course  of  trade,  and  where  no  tokens  were 
exhibited  by  which  the  party  acquired  any  greater  degree  of  credit; 
if  the  case  had  been  that  this  miller  was  owner  of  a  soke-mill  to 
which  the  inhabitants  of  the  vicinage  were  bound  to  resort  in  order 
to  get  their  corn  ground,  and  that  the  miller,  observing  the  confi- 
dence of  this,  his  situation,  had  made  it  a  color  for  practising  a 
fraud,  this  might  have  presented  a  different  aspect ;  but  as  it  is,  it 
seems  no  more  than  the  case  of  a  common  tradesman  who  is  guilty 
of  fraud  in  a  matter  of  trade  or  dealing."'  Putting  a  stone,  also, 
in  a  single  pound  of  butter,  has  been  held  not  indictable  at  common 


T.  R  104, 1789 ;  Hartman  v.  Com.,  5  «  R.  v.  Eagleton,  33  Eng.  Law  &  Eq. 

Barr,  60,  1846;  State  v.  Justice,  2  646;  6  Cox  C.  C.  669,  1866;  S.  P., 

Dev.  199,  1828.    See  infra,  i  1127;  Hartman  v.  Com.,  6  Barr,  60.    See 

State  V.  Kellner,  22  Nebr.  668, 1888.  infra,  §  1127. 

1  Reap.  V.  Powell,  1  Dall.  47,  1780.  »  R.  v.  Haynes,  4  M.  &  S.  214, 1816. 

See  8  Rep.  Con.  Ct.  139 ;  2  Russ.  on  See,  also,  R.  v,  Eagleton,  38  Eng.  Law 

Cr.  (9th  Am.  ed.)  606  et  aeg.;  Smith  &  Eq.  646 ;  6  Cox  C.  C.  669, 1866. 
v.  State,  90  Tenn.  676, 1891. 
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law,  the  offence  not  being  of  such  a  general  character  as  to  make  it 
a  common  law  cheat.^ 

Tet  it  is  otherwise  where  an  adulteration  is  latent,  so  that  no  sus- 
picion is  aroused  bj  it,  and  is  diffused,  so  as  to  address  the  public 
as  such.  Thus  it  has  been  held  an  indictable  offence  at  common 
law  for  a  baker  to  sell  bread  containing  alum,  which  renders  it 
noxious,  although  he  gave  directions  to  his  servants  to  mix  the 
alum  in  a  manner  that  would  have  rendered  it  harmless.^  And 
even  laienoy  is  not  a  necessary  requisite  when  the  use  of  the  adul- 
terated product  is  compulsory.  Thus  an  indictment  will  lie  for 
wilfully,  deceitfully,  and  maliciously  supplying  prisoners  of  war 
with  unwholesome  food,  not  fit  to  be  eaten  by  man.' 

§  1121.  Writers  of  false  news  are  indictable  for  its  publication, 
as  an  offence  at  common  law,  when  such  publication  is 
likely  to  affect  injuriously  the  public,  or  to  provoke  a  ^^^  ^^ 
breach  of  the  peace ;  and  it  may  also  be  held  that  the  »1b«  no^« 
fiibrication  of  false  news,  calculated  to  produce  any  public  indictable, 
detriment,  is  an  indictable  offence.^    Yet  here  again  must 
we  apply  the  tests  already  given.     The  falsity  must  be  Icdent  {e,  g,y 
got  up  in  such  a  way  as  not  to  manifestly  excite  the  suspicions  of  the 
public),  and  it  must  be  addressed  to  the  public  at  large.     In  this 
way,  the  false  but  skilful  dissemination  of  a  report  of  the  loss  of  a 
steamer,  so  as  to  make  money  out  of  the  depression  of  the  stock, 
would  be  a  cheat  at  common  law. 

§  1122.  As  long  as  there  is  no  statute  giving  an  illicit  taint  to 
the  use  of  dice  in  public  places,  and  hence  nothing  to 
Intimately  throw  suspicion  upon  those  offering  to  play  foS^diMs! 
with  dice,  it  is  indictable  at  common  law  to  employ  false 
dice,  offering  to  play  with  whomsoever  may  com^* 

*  Weierbach  v.  Trone,  2  W.  &  8.  »  Treave's  Case,  2  East  P.  C.  821. 

408,  1841.    See  Com.  v,  Warren,  6  Infra,  \  1484. 

Mass.  72,  1809 ;  2  Bosa.  on  Or.  (6th  «  See  Stark.   Libel,  546 ;   2  Eiiss. 

Am.  ed.)  276.  on  Or.  278.    Infra,  \  1442.    Under  3 

'  B.  V.  Dixon,  4  Camp.  12 ;  3  M.  &  Edw.  I.  c.  84,  spreading  false  news  in 

S.  11,  1814.    Infra^  \  1126 ;  Com.  v.  order  to  produce  disaffection  is  in- 

Holt,  5  N.  Eng.  Bep.  538, 1888 ;  Peo-  dictable.    Steph.  Dig.  Crim.  Law,  art. 

pie  r.  Mahaney,  24  Week.  Dig.  72,  95.    Infra,  \  1448. 

1886;  People  v.  Schaeffer,  Ibid.  193,  »  B.    v.    Lesser,    Cro.    Jac.    497, 

1886;  People  v.  Kibler,  27  Ibid.  58,  1303;  B.  v.  Madox,  2  Boll.  B.  107, 

1887 ;  Com.  v,  Gordon,  159  Mass.  8,  1676. 
1893;  Bette  v,  Armstead,  L.  B.   20 
Q.  B.  D.  771. 1888. 
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§  1123.  As  to  false  notes,  also,  must  be  invoked  the  tests  of  la- 
tency and  publicity  of  aim,  both  of  which  must  exist  in 
false  notes  ^Q  imlictable  common  law  cheat.  In  the  case  of  a  person 
to^affecr^  offering  to  another  a  cheque  on  a  bank  where  he  has  no 
nubiic  at  funds,  neither  of  these  ingredients  exists.  The  fraud  is 
not  so  latent  as  not  to  call  up  inquiry,  for  the  very  fact  of 
a  man  offering  his  own  paper  is  notice  putting  the  person  to  whom 
the  paper  is  offered  on  his  guard.  The  fraud  is  not  addressed  to  the 
public  at  large,  but  only  to  the  person  invited  to  take  the  cheque. 
Hence,  passing  such  a  cheque  on  an  individual  is  not  a  cheat  at 
common  law.* 

But  it  is  otherwise  when  there  are  issued  false  bank  notes  so 
closely  resembling  genuine  bank  notes  as  to  deceive  the  public  at 
large.  Here  there  is  latency,  for  there  is  nothing  on  the  face  of  the 
transaction  to  invite  inquiry  ;  and  here  the  offence  is  addressed  to 
the  public  at  large,  for  no  one  gets  up  such  notes  to  cheat  solely  a 
particular  individual.  We  have  here,  therefore,  the  essentials  of  a 
cheat  at  common  law.* 

§  1 1 24.  The  apparent  obscurity  in  the  cases  of  cheats  by  false  per- 

^  B.  V,  Jackson,  8  Camp.  370, 1813 ;  the  proeecutor's  clerk,  and  gave  in 

B.  V.  Wavell,  1  Mood.  224,  1829 ;  B.  payment  an  instrument  purporting  to 

t;.  Lara,  6  T.  B.  565, 1796.    See  Ban-  be  a  ^\e  dollar  bill  of  the  Bank  of 

ney  v.  People,  22  N.  Y.  413,  1860;  Tallahaase,  in  Florida,  the  blanks  of 

Statev.  Allred,84N.  C.  749, 1881.  See,  which  were  filled  up,  except  those 

however,  B.  v.  Thorn,  C.  &  M.  206,  opposite  the  words  "  Cashier "  and 

1841,  where  it  was  held  that  false  per-  **  President;''  but  in  these  blanks  an 

sonation,  coupled  with  a  false  order,  illegible  scrawl  was  written,  which, 

is  a  common  law  cheat.  oii  careless  inspection,  might   have 

'  Com.  V,  Boynton,  2  Mass.  77, 1806.  been  mistaken  for  the  names  of  those 

Thus,  in  Virginia,  it  has  been  held  officers ;    and    the  defendants  knew, 

that   the    procuring   goods,  etc.,  by  before  they  passed  the    instrument, 

means  of  a  note  purporting  to  be  a  that  it  was  worthless ;  it  was  held,  in 

bank  note  of  the  Ohio  Exporting  and  South  Carolina,  that  they  were  guilty, 

Importing  Company,  there  being  no  at  common  law,  of  cheating  by  a  false 

such  bank  or  company,  is  a  cheat,  token.  State  t^.  Stroll,  1  Bich.  244, 1844. 

punishable  by  indictment  at  common  And  such  is  the  law  in  Pennsylvania, 

law  if  the  defendant  knew  that  it  was  in  respect  to  a  counterfeit  bank  note 

such  a  false  note.    It  is  necessary,  in  of  another  State.    Lewis  v.  Com.,  2  S. 

such  case,  to  aver  the  scienter  in  the  &  B.  551, 1816.    By  means  of  a  chattel 

indictment.     Com.  v.  Speer,  2  Va.  mortgage;  Hardin  v.  State,  25  Tex. 

Cas.  65,  1817 ;    State   v.  Grooms,  5  App.  74,  1 888 ;  Ferguson  v.  State.  26 

Strob.  158  ;    supra,  |  748 ;   but   see  Tex.  App.  451, 1888.    As  to  forgery  in 

State  V.  Patillo,  4  Hawks,  348.    Where  such  cases,  see  supra,  J  660. 
the  defendants  purchased  goods  from 
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sonation  is  removed  by  the  application  of  the  same  tests.* 
If  a  pretender  (e.  g,,  Perkin  Warbeck,  or  the  Tichboume  false  per- 
claimant)  palm  himself  off  on  a  community  as  another  ^"*  '*^°* 
person,  and  under  the  guise  of  his  assumed  character  obtain  credit 
from  the  public  at  large,  he  is  indictable  as  a  cheat,  assuming  that 
he  imposes  upon  persons  who  have  no  notice  that  his  claims  are 
disputed,  and  also  that  he  addresses  his  imposture  to  the  public  at 
laige.  The  offence  is  then  one  aimed  at  the  public  generally,  and 
is,  supposing  there  is  no  notice  to  put  others  on  their  guard,  aimed 
as  much  at  the  careful  as  the  careless.  Hence  it  is  a  cheat  at  com- 
mon law.  The  same  rule  applies  when  a  person,  apparently  a  major, 
gets  money  from  the  public  at  large  as  a  major,  when  really  a 
miner  f  and  when  a  married  woman  obtains  general  credit  by  pre- 
tending to  be  unmarried.'  But  suppose  the  pretender  goes  simply 
to  an  individual,  and  with  that  individual  uses  his  pretended  char- 
acter as  a  basis  for  getting  money,  while  there  is  nothing  about  the 
pretender's  appearance  or  general  reputation  to  sustain  such  charac- 
ter. In  such  case,  there  being  no  latency,  since  there  is  a  direct 
subject  tendered  to  the  prosecutor  on  which  to  make  inquiry,  and 
the  fraud  being  pointed  at  a  single  individual,  it  is  not  a  cheat  at 
common  law.^ 

§  1125.  A  false  stamp  or  trade-mark,  so  made  as  to  deceive  the 
public  generally,  is  clearly  on  this  reasoning  indictable*  j^^^  ^ 
More  doubtful  is  an  English  ruling,  that  it  is  a  cheat  at  of  false 
common  law  for  a  painter  falsely  to  put  the  name  of  an  and  trade- 
old  master  on  a  copy.*    Yet  this  may  be  accepted  on  the  JJJthore^" 
supposition  that  the  work  was  skilfiiUy  and  subtly  done,  ^ames. 
so  as  to  give  no  notice  of  falsity,  and  the  fraud  was  addressed  to  the 
public  at  large^  by  mea^s  of  its  adoption  as  a  trade  by  the  fabricator, 
enabliDg  him  to  throw  fraudulent  pictures  generally  on  the  market. 

§  1126.  Indictability,  therefore,  cannot  be  predicated  of  cheats 
where  the  falsity  is  not  latent,  and  the  fraud  not  addressed  ^^^  ^^^ 
to  the  public  at  large ;  e.  g.,  false  warranties,  reading  false  cheats 

whose 

papers  to  an  individual  and  obtaining  his  signature,  and  fauity  is 

*  Hall  V,  Com.,  (Ky.)  9  S.  W.  Rep.       *  See  2  East  P.  C.  1010. 

409,  1888.    As  to  false    personation  »  See  2  East  P.  C.  820 ;  Whart.  Confl. 

nnderstatates,  see  t;iA*<Z|S2 1135,1139,  of  Laws,  J  326.    False  letter-heads. 

1149.    As  to  &l8e  pretence  of  infancy,  Taylor  v.  Com.,  94  Ky.  281, 1893. 

see  in/ro,  {  1149.  •  R.  v.  Closs,  Dears.  &  B.  C.  C.  460, 

*  See  1  Gab.  Cr.  L.  204.  1868. 

*  R.  V.  Hanson,  Say.  229 ;  2  East  P. 
C.  821 ;  Trem.  P.  C.  101, 102. 
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not  latent,  fylse  pretences  to  an  individual.  In  other  words,  if  a 
dressed  to  cheat  is  not  of  such  a  general  character  as  to  address  the 
at^M-ge/^  public,  and  is  not  executed  by  means  of  latent  false  de- 
Faise  pre-  ^^^^^f  ^^  ^®  "^*  indictable  at  common  law  ;*  for,  as  has  been 
tences  not  seen,  if,  without  &lse  weights,  a  party  sells  to  another  a 
less  quantity  than  he  pretends  to  sell,  it  is  no  public  of- 
fence.^ Thus  falsely  warranting  an  unsound  horse  to  be  sound, 
knowing  it  to  be  otherwise,  is  no  offence  at  common  law,  unless 
there  be  a  conspiracy  to  defraud,  and  then  an  indictment  might 
stand  for  a  conspiracy.'  Nor  is  it  an  offence  to  cause  an  illiterate 
person  to  execute  a  deed  to  his  prejudice,  by  reading  it  over  to  him 
in  words  different  from  those  in  which  it  is  written,  unless  there  be 
a  conspiracy.* 

On  the  same  reasoning,  the  deceitful  receiving  of  money  from  one 
man  for  the  use  of  another,  upon  a  false  pretence  of  having  a  mes- 
sage and  order  to  that  purpose,  is  not  an  offence  at  common  law  in 
a  private  transaction,  because  it  is  accompanied  with  no  manner  of 
artful  contrivance,  but  only  depends  on  a  bare  naked  lie ;  and  it 
was  supposed  to  be  needless  to  attach  punishment  to  such  mischief, 
against  which  common  prudence  and  caution  might  be  a  sufficient 

»  R.  V.  Wheatly,  1  W.  Bl.  273,  Burr.  State  v,  M'Leran,  1  Aikens.  311, 1826 ; 

1125, 1760;  U.  S.  v.  Porter,  2  Oranch  Hill  v.  State,  1  Yerg.  76,  1824;  where 

C.  C.  60, 1812 ;  U.  S.  v.  Hale,  4  Ibid,  the  ignorance  of  writing  of  the  party 

83,  1830 ;  U.  S.  v.  Watkins,  3  Ibid,  defrauded  was  held  to  constitute  the 

441,  1829 ;  Ranney  v.  People,  22  N.  cheat.    See  comments  on  these  cases, 

Y.    413,    1860;    Wright   v.    People,  1  Ben.  &  H.  Lead.  Cas.  16;  and  see 

Breese,  102,  1825 ;  State  v.  Stroll,  1  supra,  H  674,  676,  702. 

Rich.  244, 1844.  Where  two  persons  pretended,  the 

*  R.  V,  Young,  3  T.  R.  104, 1789 ;  R.  one  to  be  a  merchant,  the  other  a  bro- 
V.  Eagleton,  33  Eng.  Law  &  Eq.  640 ;  6  ker,  and,  as  such,  bartered  bad  wine 
Cox  C.  C.  559,  1855 ;  Hartman  v.  for  hats,  it  was  considered  that  they 
Com.,  5  Barr,  60,  1846;  State  v.  Jus-  were  guilty  of  the  offence  of  a  conspi- 
tice,  2  Dev.  199.    Supra,  J  1121.  racy  to  cheat,  but  not  of  the  offence  of 

»R.  V.  Pywell,  1  Stark.  402,  1817;  cheating.    R.  v.  Mackarty,  2  Ld.Raym. 

State  v.  Delyon,  1  Bay,  353, 1794;  and  1179.  1184;  3  Ibid.  325, 1706;  2  Burr, 

see  R.  V.  Codrington,  1  C.  &  P.  661,  1129;  2  East  P.  C.  824.    It  has  been 

1825.  held,  however,  iDdictable  to  get  a  per- 

*  See  2  East  P.  C.  c.  18,  s.  5,  p.  823 ;  son  to  lay  money  on  a  race,  and  to 
1  Hawk.  c.  23,  s.  1 ;  and  see  R.  v,  prevail  with  the  party  to  run  booty ; 
Paris,  1  Sid.  431,  1684;  Com.  v.  San-  yet  the  ground  of  the  decision  appears 
key,  22  Pa.  390, 1853;  Wright  v.  Peo-  to  have  been  that  the  offence  amounted 
pie,  1  Breese,  102, 1825 ;  State  v.  Jus-  to  conspiracy.  Queen  v.  Orbell,  6 
tice,  2  Dev.  199,   1828 ;  per  contra,  Mod.  42, 1704. 
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security.'  On  the  same  principle^  it  is  not  indictable  at  common 
law  to  get  possession  of  a  note^  ander  pretence  of  wishing  to  look  at 
it,  and  then  to  carry  it  away,  and  refuse  to  return  it  ;^  nor  to  pre- 
tend to  have  money  ready  to  pay  a  debt,  and  thereby  obtain  a 
receipt  in  discharge  of  the  debt,  without  paying  the  money  f  nor 
to  obtain,  in  violation  of  an  agreement,  and  by  false  pretences,  pos- 
session of  a  deed  lodged  in  a  third  person^s  hand  as  an  escrow  ;^  nor 
to  obtain  goods  on  credit  by  falsely  pretending  to  be  in  trade,  keep- 
ing a  grocery  shop,  and  by  giving  a  note  for  the  goods  in  a  fictitious 
name  f  nor  to  put  a  stone  into  a  pound  of  butter  so  as  to  increase 
its  weight  f  nor  to  obtain  money  by  falsely  representing  a  spurious 
note  of  hand  to  be  genuine  'J  nor  to  obtain  goods  by  falsely  pre- 
tending to  be  sent  by  a  third  person.®  Undoubtedly  there  are  old 
cases  which  seem  to  give  a  wider  scope  to  common  law  cheats. 
These  cases,  however,  were  before  the  statutes  making  false  pre- 
tences indictable,  and  thereby  settling  on  a  clear  and  permanent 
basis  the  distinction  between  cheats  at  common  law  and  statutory 
cheats  by  false  pretences.* 

§1127.  The  reasons  for  the  distinction  between  public  and  private 
cheats  are  thus  given  by  Lord  Mansfield  in  a  case  where  iqature  of 
the  defendant  was  convicted  of  sellin&c  beer  short  of  the  distinction 

^        ^  o  between 

dae  and  just  measure,  to  wit,  sixteen  gallons  as  and  for  public  and 
eighteen.     This  "  is  only  an  inconvenience  and  injury  to  Seats. 

^  1  Hawk.  c.  23,  8.  2 ;  2  East  P.  C.  2  Ld.  Raym.  1013 ;  1  Salk.  379, 1704 ; 

818.  and  see  R.  v,  Bryan,    2  Stra.  866, 

*  People  V.  Miller,  14  Johns.  371,  1730;  R.  v.  Gibbs,  1  East,  173,1800. 
1817.  That  this  may  be  larceny,  see  mpra, 

*  People  V.  Babcock,  7  Johns.  201,  {  916.    "  It  seems  the  same  doctrine 
1810.  will  hold  good,  though  the  defendant 

^  U.  8.  V.  Oarico,  2  Cranch  C.  C.  made  use  of  an  apparent  token,  which 

446, 1824 ;  Com.  v,  Hearsey,  1  Mass.  in  reality  was,  upon  the  very  face  of  it, 

187, 1804.  of  no  more  credit  than  his  own  asser- 

'  Com.  V,  Warren,  6  Mass.  72, 1809.  tion,  and  was  not  of  a  public  nature. 

See  People  v.  Gates,  13  Wend.  311,  2  East  P.  C.  c.  18,  s.  2 ;  2  Russ.  C.  & 

1835.  M.  (3d  ed.)  283.    See  State  v.  Sumner, 

*Weierbach  v.  Trone,  2  W.  &  S.  10  Vt.  687, 1838;  Peoples.  Miller,  14 

408,1841.    Supra,  1 112^.  Johns.  371,  1817."     The  indictment 

^  State  V.  Patillo,  4  Hawks.  348,  in  any  case  must  allege  a  false  token 

1826.   See  Com.  v.  Speer,  2  Va.  Cas.  or  device.    R.  v,  Lara,  6  T.  R.  666, 

65, 1817 ;  State  v.  Stroll,  1  Rich.  244,  1796 ;  and  see  R.   v.  Flint,  R.  &  R. 

1844.  460,1821.    /^wjora,  J  1120. 

'  In  a  case  where  this  was  decided       •  See  R.  v,  Searlestead,  1  Latch,  202, 

the  court  said:  "  We  are  not  to  indict  1661;  R.  v.  Jones,  2  East  P.  C.  822; 

oneman  for  making  a  fool  of  another;  R.  v.   Mawbey,  6  T.  R.  619,  1796; 

lethim  bring  his  actions."  R.  v.  Jones,  People  v.  Gates,  13  Wend.  311, 1836. 
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a  private  person,  arising  from  that  private  person's  own  negligence 
and  carelessness  in  not  measuring  the  liquor  upon  receiving  it, 
to  see  whether  it  held  the  just  measure  or  not.  The  offence 
that  is  indictable  must  be  such  as  affects  the  public.  As  if  a  man 
'use  false  weight  and  measures  and  sell  by  them  to  all  or  to  many  of 
his  customers,  or  use  them  in  the  general  course  of  his  dealing ;  so 
if  a  man  defrauds  another,  under  false  tokens,  for  these  are  decep- 
tions that  common  care  and  prudence  are  not  sufficient  to  guard 
against.  So  if  there  be  a  conspiracy  to  cheat :  for  ordinary  care  and 
caution  is  no  guard  against  this.  These  cases  are  much  more  than 
private  injuries ;  they  are  public  offences.  But  here  it  is  a  mere 
private  imposition  or  deception  ;  no  false  weights  or  measures  are 
used ;  no  false  tokens  given  ;  no  conspiracy ;  only  an  imposition  on 
the  person  he  was  dealing  with,  in  delivering  him  a  less  quantity 
instead  of  a  greater,  which  the  other  carelessly  accepted.  It  is  only 
a  non-performance  of  his  contract ;  for  which  non-performance  the 
other  may  bring  his  action.  The  selling  an  unsound  horse  for  a 
sound  one  is  not  indictable ;  the  buyer  should  be  more  upon  his 
guard.'^^  The  distinction  which  is  laid  down  as  proper  to  be  at- 
tended to  all  cases  of  this  kind  is  this  :  that  in  impositions  or  de- 
ceits where  common  prudence  may  guard  persons  against  their  suf- 
fering from  them,  the  offence  is  not  indictable ;  but  where  false 
weights  and  measures  are  iiised,  or  false  tokens  produced,  or  such 
methods  taken  to  cheat  and  deceive,  as  people  cannot  by  any  ordi- 
nary care  or  prudence  be  guarded  against,  then  it  is  an  offence  in- 
dictable. The  same  position  has  since  been  repeatedly  re- 
affirmed.^ 

§  1127  a.  Where,  by  means  of  the  cheAt,  possession  only  of  goods 
is  obtained,  the  owner  retaining;  the  property,  and  after- 

Whenonly  _,         '  ./.i.        i  .^ii         i 

poaaeasion  ward  the  property  is  teloniously  appropnated  by  the  taker, 
o^nw"^  this  is  larceny ;  and  if  the  indictment  be  for  the  cheat, 
may  be       there  is  at  common  law  a  mery:er  in  those  jurisdictions 

l&roenj.  .    t  • 

where  cheats  are  only  misdemeanors.' 
§  1128.  It  has  been  said  in  Tennessee,  under  a  statute,  that  an 
Indict-        indictment  for  selling  by  false  weights  must  specify  the 
pubii/^^     person  to  whom  the  sale  was  made.*    But  this,  as  a  com- 


^  R.  V,  Wheatly,  2  Burr.  1125 ;   1  pie  v.  Morse,  7  Crim.  Law  Mag.  (N. 

W.  Bl.  273, 1760.  Y.)  211,  1886. 

»  Supra,  ii  1117-9.  *  State  v.  Woodson,  6  Humph.  65, 

»  Supra,  i  964 ;  infra,  §  1344.    Peo-  1844. 
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mon  law  rule,  is  not  only  inconsistent  with  authority,^  but  c^^*  ^^^ 

.1  J  •/».  1.  11         ^^^  name 

With  sound  reason^  it  it  means  anything  more  than  that  party 
when  an  overt  act  of  cheating  has  been  executed  the  ^  ^^  ' 
person  cheated  is  to  be  named,  or  averred  to  be  unknown.  For  it 
is  the  essence  of  the  common  law  cheat  that  it  should  be  addressed 
to  the  public  generally.  The  true  course  is  to  aver  that  the  cheat 
W9R  devised  to  defraud  the  public  generally,  and  then  to  aver  that 
it  was  operative  in  the  particular  case,^  supposing  that  the  cheat  was 
ooQsummated.' 

§  1129.  Where  the  fraud  has  been  effected  by  false  tokens,  and 
the  offence  is  so  charged,  the  false  tokens  must  be  specified  and  set 
forth,  and  it  must  appear  that  by  them  the  goods  were  obtained.^ 
It  is  not  sufficient  to  all^e  generally  that  the  cheat  was  effected 
by  oertain  false  tokens  or  false  pretences.^    But  it  is  un- 
necessary to  describe  them  more  particularly  then  as  they  cheating 
were  shown  or  described  to  the  party  at  the  time,  in  con-  J^^^^g^^ 
sequence  of  which  he  was  imposed  upon ;  and  it  is  also 
said  not  to  be  necessary  to  make  any  express  all^ation  that  the 
frets  set  forth  show  a  &lse  token.^  To  charge  the  defendant  simply 
as  a  ''common  cheat''  is  clearly  insufficient.^ 

II.   STATUTORY   CHEATS   BY   FALSE  PRETENCES. 

1.   Qefiieral  Rules  of  Chnstruction. 

§  1130.  By  statutes  existing  in  the  several  States  of  the  Ameri- 
can Union  the  obtaining  goods  by  false  pretences  is  made  indicta- 
ble.^  The  object  of  these  statutes  was  not  to  expand  the  common 

*  R.  V.  Gibbs,  S  Mod.  58, 1723.  ulently  obtained  divers  sums  of  money, 
'  E.  V.  OlosB,  Dears.  &  B.  460, 1848.  etc.,  to  the  great  injury  of  industrious 
'  Bee  State  v.  Corbett,  1  Jones,  (N.   families,  and  to  the  manifest  prejudice 

C.)  264, 1858,  which  case  simply  holds  of  trade  and  credit,  enacts : 

tbat  when  a  cheat  is  executed  the  ex-       Obtaining  Goods,  etc,,  by  False  Pre- 

ecatioQ  must  be  set  forth.  tences, — "That  all  persons  who  know- 

*  R.  V,  Gloss,  Dears.  &  B.  460, 1848.  ingly  and  designedly,  by  false  pretence 
'  2  East  P.  C.  c.  18,  s.  13,  p.  837.  or  pretences,  shall  obtain  from  any 

*  Ibid.  p.  838.  Infra,  §|  1213  et  seq.  person  or  persons  money,  goods,  wares, 
^  State  V,  Johnson,  1  Chipm.  129,  or  merchandise,  with  intent  to  cheat 

1797.  or  defraud  any  person  or  persons  of 
'  The  statute  of  30  Geo.  II.  c.  24,  the  same,  shall  be  deemed  offenders 
the  original  from  which  most  of  our  against  law  and  the  public  peace," 
BtatQtes  are  drawn,  after  reciting  that  and  shall  be  punished  as  therein  re- 
divers  eTil-disposed  persons  had,  by  quired, 
▼wiom  subtle  strategems,  etc.,  fraud- 
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law  definition  of  cheats^  but  to  create  a  new  offence  which  that 
definition^  when  properly  stated^  did  not  cover.  The  distinction  is 
this :  No  cheat  is  indictable  at  common  law  unless  effected  by  con- 
spiracy, or  unless  it  be  marked  by  latency,  subtlety,  and  generality 
of  operation,  as  to  affect  all  likely  to  come  within  its  range; 
whereas,  under  the  statutes  now  before  us  it  is  made  indictable  to 
obtain  money  or  goods  from  individuals  by  any  designedly  false 


The  statute  of  7  and  8  Gteo.  IV .  c.  prises  "  any  chattels,  money,  or  vcU- 
80,  8.  68,  provides :  uable  tecurity"    In  the  second  place, 

Same,  provided  if  Offence  amount  to  what  constitutes  the  main  point  of  dif- 
Larceny  there  be  no  Acquittal, — "  That  if  ference,  and  what  the  preamhle  of  the 
any  person  shall  by  any  false  pretence  latter  statute  indicates  when  it  states 
obtain  from  any  other  person  any  that  a  &ilure  of -justice  frequently 
chattels,  money,  or  valuable  security,  arises  from  the  subtle  distinction 
with  intent  to  cheat  or  defraud  any  between  larceny  and  fraud,  is,  that 
person  of  the  same,"  such  person  shall  under  the  30  (}eo.  II.  c.  24,  whenever 
be  guilty  of  a  misdemeanor,  and  pun-  the  offence  on  trial  proved  to  amount 
ished  as  therein  required :  **  Provided  to  constructive  larceny,  the  common 
always,  That  if  upon  the  trial  of  any  law,  by  merging  the  misdemeanor  in 
person  indicted  for  such  misdemeanor,  the  felony,  worked  the  acquittal  of 
it  shall  be  proved  that  he  obtained  the  defendant ;  whereas,  by  the  7  &  8 
the  property  in  question  in  any  such  G^o.  IV.  c.  29,  s.  58,  it  is  provided 
manner  as  to  amount  in  law  to  larceny,  that  by  reason  of  such  merger,  he 
he  shall  not,  by  reason  thereof,  be  shall  not  be  entitled  to  acquittal, 
entitled  to  be  acquitted  of  such  mis-  By  24  &  25  Vict.  c.  96,  those  stat- 
demeanor ;  and  no  such  indictment  utes  are  modified  in  modes  hereafter 
shall  be  removable  by  certiorari ;  and  noticed. 

no  person  tried  for  such  misdemeanor       Sir  J.  F.  Stephen  thus  summarizes 
shall  be  liable  to  be  afterward  pros-  the  English  law  on  this  topic  : 
ecuted  for  larceny  on  the  same  facts."   ^      ^         ^  .        ^^^ 

The  dtatinction  between  the   two  »^«-  ^^-  ^^^'  ^*^-  ^^- 
statutes,  it  will  be  observed,  consists       Obtaining  Goods,  etc,  by  False  Pre- 
in  two  features,  and,  with  these  ex-  t^tuxs. — **  Every  one  commits  a  misde- 
ceptions,  the  interpretation  given  by  meaner,  and  is  liable,  upon  conviction 
the  courts  to  the  one  may  be  con-  thereof,  to  five  years'  penal  servitude 
sidered  as   equally  applying  to  the   as  a  maximum  punishment,  who, 
other.    In  the  first  place,  by  the  30       "  (o)*  By  any  false  pretence  obtains 
Geo.  II.  c.  24,  the  subject  matter,  the  from  any  other  person  any  chattel, 
obtaining  of  which  by  false  pretences  money,  or  valuable  security,  with  in- 
is    made    indictable,    is    limited    to  tent  to  defraud ;  or  who, 
"goods,  wares,  or  merchandise;"  by       "  (by  With  intent  to  defraud  or  in- 
the  7  &  8  Geo.  IV.  c.  29,  s.  53,  it  com-  jure  any  other  person  by  any  false 


1  24  d^  25  Vict.  o.  96,  B.  88,  8.  as  explained  by  1857,  and  greatly  eztendB  the  old  law  on  the 

the  cases.  subject    See  Mr.  Oreaves's  note  to  the  secUon 

*  Ibid.  8.  90,  8.   This  section  was  meant  to  in  his  edition  of  the  Acts, 
cover  such  cases  as  R.  v.  Danger,  D.  <&  B.  807, 
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statemeDts  of  facts  likely^  under  the  particular  circumstances  of  the 
case,  to  deceive.^ 

pretence,  fraudulently  causes  or  in-  Fay's  Dig.  272;  People  v,  Crissie,  4 

daces  any  other  person  to'  execute  Denio,  525,  1847 ;  People  v.  Gkilloway, 

any  valuable  security,  or   to  write,  17  Wend.  540,  1837.    But  while  ob- 

impress.orafizhisname,  orthe  name  taining  goods  by  false  pretences  is 

of  any  other  person,^  upon  any  paper  thus  called  larceny,  its  former  charac- 

or  parchment^  in  order  that  the  same  teristics  are  retained, 

may  afterward  be  made  or  converted  Under  the  Virginia  statute  an  in- 

into,  or  used  or  dealt  with  as,  a  yal-  dictment  for  the  offence  may  be  either 

sable  security.  in  the  form  of  indictment  for  larceny 

"It  a  not  an  offence  to  obtain  by  at  common  law,  or  by  charging  the 

false  pretences  any  chattel  which  is  specific  facts  which  the  act  declares 

not  the  subject  of  larceny  at  common  shall  be  deemed  larceny.    Leftwich 

]aw,bnt  it  is  immaterial  whether  such  t;.  Com.,  20  Gratt.  716, 1870. 

a  chattel  so  obtained  is  or  is  not  in  By  prior  statute  in  Virginia,  the 

existence  at  the  time  when  the  false  merely  giving  a  man's  own  draft  on  a 

pretence  is  made,  if  the  thing,  when  banker  in  whose  hands  the  drawer  has 

made,  is  obtained  by  the  false  pre-  no  funds  is  no  more  than  his  bare 

tence.  assertion  that  the  money  will  be  paid. 

"It  is  not  an  offence  to  obtain  credit  Com.  v.  Speer,  2  Va.  Cas.  65,  1817; 

in  a  partnership  account  by  false  pre-  Ibid.  149,  151. 

tence  as  to  the  amount  which  a  part-  But  an  indictment  was  held  good 

ner  is  entitled  to  charge  against  the  which  alleged  the  obtaining  from  the 

partnership  funds."    To  this  is  cited  Bank  of  Virginia,  by  false  pretence,  of 

B.  V.  Evans,  L.  &  C.  252,  1862,  of  "  fifty  dollars  in  money,  current  in  the 

which  case  Sir  J.  F.  Stephen  8a3rs  he  Commonwealth  of  Virginia,  although 

is "  unable  to  follow  the  reasoning  of  it  was  contended  that,  as  the  preamble 

this  judgment."  of  the  statute  recited  a  pre-existing 

As  to  Maine,  see  State  v.  Mills,  17  evil,  etc.,  as  the  cause  of  its  enactment. 

Me.  211,  1840.    in  Connecticut  the  it  could  not  extend  to  banks  which  did 

statute  (title  21,  {  114,  ed.  1885)  em-  not  exist  in  Virginia  until  many  years 

braces  the  provisions  of  33  Hen.  VIII.,  after  the  date  of  the  statute.    Com.  v. 

32  Geo.  II.  and  52  Geo.  III. ;  and  the  Swinney,  1  Va.  Cas.  150,  151,1806. 

English  decisions  are  there  adopted.  See,  also,  State  v.  Patillo,  4  Hawks, 

State  V.  Rowley,  12  Conn.  101, 1837.  348, 1826. 

By  the  N.  Y.  Penal  Code  of  1882,  In  Vermont,  under  a  statute  limited 

1 541,  larceny,  embezzlement,  and  ob-  to  false  tokens,  it  was  held  that  fraud- 

taining  goods  by  false  pretences  are  ulent  and  false  representations  of  a 

made  a  common  offence,  under  the  man's  property  and  resources  were  not 

title  of  larceny.     (See  supra,  H  888,  indictable;  the  language  of  the  statute 

1009,  1029.)    For  prior  statutes,  see  being  narrower  than  that  of  30  Geo. 

'  Make,  accept,  Indorse,  or  destroy  the  whole   or  the  seal  of  any  body  corporate,  comi>any, 
or  any  part  ofl  or  society. 

*  Or  of  any  company,  firm,  or  copartnership, 

*  Sftpra,  a  1126-1127 ;  infra,  2  1186.    For  English  statutes,  see  2  Russ.  on 
Cr.  (9th  Am.  ed.)  619  et  seq, 
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Before  proceeding  to  an  analytical  examination  of  the  constitaent 
elements  of  the  statutes^  it  may  not  be  out  of  place  to  notice  some  of 
their  general  features,  as  judicially  settled. 

§  1131.  In  the  first  case  reported  on  the  subject/  Lord  Kenyon 
said  :  "  This  indictment  beini^  founded  on  the  statute  SO 

Statutes  .  ° 

are  to  be  Geo.  II.  c.  24,  is  different  from  a  common  law  indict- 
in^wsoord-  me^t.  When  it  passed,  it  was  considered  to  extend  to 
anoe  with  every  case  where  a  party  had  obtained  money  by  falsely 
representing  himself  to  be  in  a  situation  in  which  he  was 
not,  or  any  occurrence  which  had  not  happened,  to  which  persons 
of  ordinary  caution  might  give  credit.  The  statute  of  the  33  Hen. 
VIII.  c.  1,  requires  a  false  seal  or  token  to  be  used  to  bring  the 
person  imposed  upon  into  the  confidence  of  the  other ;  but  that 
being  found  to  be  insufficient,  the  statute  30  Greo.  II.  c.  24,  intro- 
duced another  offence,  describing  it  in  terms  exceedingly  general. 
It  seems  difficult  to  draw  the  line,  and  to  say  to  what  cases  the 
statute  shall  extend,  and  therefore  we  must  .see  whether  each  par- 
ticular case  as  it  arises  comes  within  it.  In  the  present  case,  four 
men  came  to  the  prosecutor,  representing  a  race  as  about  to  take 
place  ;  that  William  Lewis  should  go  to  a  certain  distance  within  a 
limited  time ;  that  they  betted  on  the  event,  and  they  should  proba- 
bly win ;  he  was  perhaps  too  credulous,  and  gave  confidence  to 
them,  and  advanced  his  money ;  and  afterward  the  whole  story 
proved  to  be  an  absolute  fiction.  Then  the  defendants,  morally 
speaking,  have  been  guilty  of  an  offence.  I  admit  there  are  certain 
singularities  which  are  not  the  subject  of  criminal  law.  But  when 
the  criminal  law  happens  to  be  auxiliary  to  the  law  of  morality^  1  do 

II.  State  V,  Sumner,  10  Vt.  687,  1838.  slave,  did  falsely,  etc.,  cheat  and  de- 
Subsequently,  however,  the  statute  fraud  one  A.,  by  selling  said  mulatto 
was  amended  by  introducing  the  to  him  for  a  slave,  when  said  mulatto 
words  "  false  pretences."  was  free.    State  v,  Wilson,  Rep.  Con. 

The  statute  33  Hen.  VIII.  has  been  Ot.  135.  But  it  is  swindling,  within 
recognized  in  New  York,  12  Johns,  the  purview  of  this  statute,  to  obtain 
293,  1815;  9  Wend.  188,  1832;  in  horses  from  an  ignorant  man,  by 
Massachusetts,  Com.  v.  Warren,  6  threats  of  a  criminal  prosecution,  and 
Mass.  72,  1809;  though  not  in  Penn-  also  by  threats  of  his  life.  State  v. 
sylvania,  Resp.  v,  Powell,  1  Dall.  47,  Vaughan,  1  Bay,  282,  1791.  The 
1780.  same  rule,  however,  does  not  apply 

Under  the  South  Carolina  Act  of  when  a  blind  horse  is  sold  as  a  sound 
1791,  an  indictment  was  held    bad  one.    State  v,   Delyon,   1   Bay,  353, 
which  merely  alleged  that  the  defen-   1794 ;  Code,  1849 ;  c.  192,  {  30. 
dant  falsely,  fraudulently,  etc.,  pre-       ^  Young  v,  R.,  3  T.  R.  98, 1789. 
tending  that  a  certain  mulatto  was  a 
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not  fed  any  inclination  to  explain  it  away.  Now  this  offence  is 
within  the  words  of  the  act,  for  the  defendants  have  by  false  pre- 
tences fraudulently  contrived  to  obtain  money  from  the  prosecutor, 
and  I  see  no  reason  why  it  should  not  be  held  to  be  within  the 
meaning  of  the  statute."  Ashurst,  J.,  said  :  "  The  statute  30  Geo. 
II.  c.  24,  created  an  offence  which  did  not  exist  before^  and  I  think 
it  inelades  the  present.  The  legislature  saw  that  all  men  were  not 
equally  prudent,  and  this  statute  was  passed  to  protect  the  weaker 
part  of  mankind."  BuUer,  J.,  remarked  :  '^  The  ingredients  of  this 
offence  are  the  obtaining  money  by  false  pretences  and  with  intent 
to  defraud.  Barely  asking  another  for  a  sum  of  money  is  not  suffi- 
cient, but  some  pretence  must  be  used,  and  that  pretence  false ;  and 
the  intent  is  necessary  to  constitute  the  crime.  If  the  intent  be 
made  out,  and  the  false  pretence  used  in  order  to  effect  it,  it  brings 
the  case  within  the  statute."^ 

§  1132.  In  an  early  case  on  the  New  York  statute,*  Walworth, 
Chancellor,  when  commenting  in  the  Court  of  Errors  on  the  law  as 
above  laid  down,  said :  '*  I  am  aware  from  numerous  cases  which 
have  come  under  my  notice,  judicially  and  otherwise,  that  the  rule 
of  morali^  established  by  the  decisions  under  these  statutes,  and 
by  the  common  law  of  Scotland,  has  been  deemed  too  strict  for  those 
who,  in  1825  and  subsequently,  have  been  engaged  in  defrauding 
widows  and  orphans,  and  the  honest  and  unsuspecting  part  of  the 
oommanity,  by  inducing  them  to  invest  their  little  all,  which,  in 
many  instances,  was  their  only  dependence  for  ihe  wants  and  in- 
firmities of  age,  in  the  purchase  of  certain  stocks  of  incorporated 
companies,  which  the  vendors  fraudulently  represented  as  sound 
and  productive,  although  they  at  the  time  knew  the  institutions  to 
be  insolvent,  and  their  stock  perfectly  worthless.  But  I  am  yet  to 
learn  that  a  law  which  punishes  a  man  for  obtaining  the  property 
of  his  unsuspecting  neighbor  by  means  of  any  wilful  misrepresenta- 
tion or  deliberate  falsehood,  with  intent  to  defraud  him  of  the 
same,  is  establishing  a  rule  of  morality  which  will  be  deemed  too 
rigid  for  the  respectable  merchants  and  other  fair  business  men  of 
the  city  of  New  York,  or  any  other  part  of  the  State.  Neither  do 
I  believe  that  any  honest  man  will  be  in  danger  of  becoming  a 
tenant  of  the  State  prison  if  the  statute  against  obtaining  money,  or 

^  See,  also,  the  interesting  and  well-  Pennsylvania  in  which  the  law  was 

digested  opinion  of  Recorder  Vaux,  settled.    Recorder's  Decisions,  47,  76. 

in  Hutchinson   and  Turner's  Cases,  '  People  v,  Haynes,  14  Wend.  546, 

which  are,  in  fact,  the  first  instances  in  1835. 
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other  things  of  value,  by  &lse  and  fraudulent  pretences,  is  carried 
into  full  effect,  according  to  the  principles  of  the  decisions  to  which 
I  h^ve  referred.  But  it  may  indeed  limit  and  restrain  the  fraudu- 
lent speculations  and  acts  of  some,  whose  principles  of  moral  hon- 
esty are  regulated  solely  by  the  denunciations  of  the  penal  code. 
The  law  on  this  point,  as  laid  down  by  the  Supreme  Court  in  this 
and  numerous  other  cases,  is  unquestionably  the  settled  law  of  the 
land,  in  conformity  with  both  the  spirit  and  the  intent  of  a  posi- 
tive legislative  enactment.'* 

§  1133.  "  It  should  be  remembered,  however,"  to  quote  from  a 
judge  whose  opinions  on  criminal  jurisprudence  are  entitled  to  pecu- 
liar weight, "  that  the  term  *  false  pretence  *  is  of  great  latitude,  and 
may  be  made  to  embrace  any  and  every  false  representation  made 
by  a  party  fraudulently  obtaining  property  from  another  which  a 
prosecutor  will  swear  has  induced  him  to  part  with  such  property. 
Is  this  act  to  have  a  range  so  wide  and  sweeping  as  this,  or  is  it  to 
be  limited  in  its  operation  ?  and  in  what  does  such  limitation  con- 
sist ?  Although  in  ethics  every  misrepresentation  is  morally  wrong, 
yet  if  so  severe  a  standard  of  conduct  is  to  be  introduced  into  our 
criminal  code,  it  is  plainly  to  be  seen  that  breach  of  contract  and 
crime  will  be  scarcely  divided  by  an  appreciable  line,  and  that 
criminal  tribunals  will  hereafter  be  employed  in  punishing  in- 
famously acts  which  have  heretofore  been  understood  as  only  cre- 
ating civil  liabilities.  A  rule  of  such  extreme  urgency  might,  in 
some  instances,  justly  chastise  a  bad  man ;  but  it  could  not  fail  to 
be  terribly  abused  by  exasperated  or  reckless  creditors,  smarting 
under  losses,  and  stimulated  by  the  fierce  spirit  of  revenge,  for 
wrongs  supposed  or  real."^ 

§  1134.  To  the  same  effect  remarks  Rogers,  J.,  of  the  Supreme 
Court  of  Pennsylvania,  in  a  case  of  malicious  prosecution  :  "  The 
act  is  intended  to  punish  a  criminal  offence,  not  to  be  used  as  a 
means  of  collecting  debts,  however  just ;  and  to  suffer  it  to  be  per- 
verted for  that  purpose  will  necessarily  lead  to  great  injustice  and 
oppression.  We  are  not  without  reason  for  believing  that  it  has 
been  already  used  as  an  instrument  to  wring  money  from  the  sym- 
pathy and  fear  of  friends,  as  well  as  a  means  of  extortion,  from  the 
timid  on  pretended  demands.  A  stranger  from  another  or  distant 
State  may  or  has  been  compelled  to  pay  unjust,  or  at  least  contested 
demands,  rather  than  encounter  the  risk,  expenses,  and  mortification 

^  King,  J.,  Com.  v.  Hutchinson,  2  Para.  309 ;  2  Penn.  L.  J.  242,  1843. 
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of  attending  a  prosecution  for  fraud^  knowing  that  the  charge  may 
be  supported  by  the  oath  of  the  prosecutor  himself.  When,  there- 
fore, we  find  that  the  creditor,  instead  of  pursuing  the  supposed 
criminal  to  judgment,  stops  short  on  receiving  the  amount  of  his 
demand,  and  discharges  the  accused  from  any  other  proceeding, 
what  is  the  rational  inference  ?  What  are  we  to  conclude  but  that 
his  design  was  to  collect  his  debt,  rather  than  punish  the  offender 
in  promotion  (violation?)  of  the  very  object  and  intention  of 
the  act."* 

A  false  pretence,  under  the  statute,  is  such  a  designed  Definition. 
misrepresentation  of  an  existing  condition  as  induces  the  party  to 
whom  it  is  made  to  part  with  his  property. 

2.  Charajder  of  the  Pretences, 

§  1135.  Hence  the  rule  may  be  broadly  stated,  that  any  designed 
misrepresentation  of  an  existing  condition,  by  which  a 
party  obtains  goods  of  another,  is  a  false  pretence  under  ^J^® 

the  statute.'  fendant 

Whether  or  not  the  pretence  that  the  defendant  is  a  son  of 
man  of  wealth  and  credit  is  enough  to  support  an  indict-  ^  credit 
ment  is  a  question  which  does  not  appear  in  England  to  ^J  yitiiin 
haye  received  an  express  decision ;  though  a  case  already 
cited*  certainly  goes  a  great  way  to  establish  the  affirmative  doctrine. 
In  an  early  New  York  case,*  it  was  held  that  fraudulently  obtain- 
ing goods  on  such  a  pretence  is  indictable.     And  the  same  was  held 
in  a  later  case/  where  the  defendant  represented  himself  to  be  in 
saooessfol  business  as  a  merchant  in  Boston  worth  from  $9000  to 
110,000  over  and  above  all  his  debts;  and,  to   give  weight   to 
this  assertion,  represented  that  he  had  never  had  a  note  protested 
m  his  life,  and  had  then  no  indorsers ;  the  truth  appearing  in  evi- 
dence that  he  was  at  the  time  wholly  insolvent.*    And  it  may  be 

*  Prough  V.  Entriken,  11  Pa.  84,  1841.    See  Paaley  v.  Freeman,  3  T.  R. 

mS-Rogere,  J.  61, 1789. 

'  See  Com.  v.  Drew,  19  Pick.  179,  *  People  v.  Conger,  1  Wheel.  Or. 

1837;  State  v.  Phifer,  65  N.  C.  321,  Cas.  449,  1813;  approved  by  Nelson 

1871.    As  to  distinction  between  false  J.,  in  People  v.  Haynes,  infra, 

pretences  and  larceny,  see  Zink  v.  Peo-  *  People  v,  Haynes,  11  Wend.  665, 

plc,  77  N.  Y.  114, 1879.  1834. 

"  R.  t;.  Henderson,  11  C.  &  M.  828,  •  Ibid. 
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generally  said  that  a  knowingly  false  specific  averment  of  wealth 
and  solvency  is  within  the  statute.^ 

§  1136.  Whatever  we  may  think  on  the  last  point,  we  may  hold 

it  settled  that  it  is  a  false  pretence  under  the  statute  to 
that  d^-  falsely  claim  the  ownership  of  specified  assets  on  which 
fendant  credit  is  fiiven.^  Thus  in  one  of  the  earliest  cases  under 
certain  the  Pennsylvania  statute,*  two  distinct  false  pretences 
JSsets.         were  averred :  one,  that  the  defendant  had  in  the  hands 

of  his  guardians  in  New  York  an  estate  equal  to  two  thou- 
sand dollars  a  year ;  the  other  that  he  would  procure  and  bring 
on  from  New  York  money  from  his  mother  to  pay  the  prosecu- 
tor. The  first  of  these  was  held  to  be  a  false  pretence  under  the 
statute.^ 


*  Ibid. ;    People    v.    Kendall,    26  signed.    See  Morris  v.  People,  (Colo.) 

Wend.  399,  1841 ;  Abbott  v.  People,  85  Pae.  Bep.  188, 1893. 

76  N.  Y.  602,  1878;  Clifford  v.  State,  *  See  cases  under  2  1138:  Com.  v. 

66  Ind.  245, 1877 ;  State  v.  Timmons,  Blanchette,  157  Mass.  486, 1892 ;  Bob- 

58  Ind.  98,  1877 ;  Com,  v.  Schwartz,  bitt  v.  State,  87  Ala.  91, 1888. 

92  Ky.  510, 1892 ;  Hathcock  v.  State,  •  Com.  v.  Burdock,  2  Barr,  163,  cit- 

88  Ga.  91,  1891 ;  State  v,  Neimeyer,  ing  Mitchell's  Case,  2  East  P.  C.  936, 

(Iowa)  20  Bep.  399, 1885.    See,  how-  1754;  B.  v.  Goodhall,  B.  &  B.  461, 

ever.  Com.  v.  Stevenson,  127  Mass.  1821 ;  B.  v.  Douglas,  1  Mood.  C.  C. 

446,  1879  480,  1836 ;  B.  v.  Jackson,  3  Camp. 

Where  the  defendant,  then  a  minor,  370, 1813 ;  B.  v.  Parker,  7  C.  &P.  825, 
fraudulently  obtained  goods  by  falsely  1837;  B.  v,  Henderson,  1  C.  &  M. 
representing   himself  to  be  a  joint  138, 1844.    See,  to  same  effect,  B.  v. 
owner  with  his  father  of  a  number  of  Cooper,  L.  B.  2  Q.  B.  D.  510,  1877  ; 
cows  and  other  stock  on  a  neighbor-  36  L.  T.  671, 1877  ;  13  Cox  C.  C.  617 ; 
ing  farm,  it  was  held  this  was  vdthin  State  v.  Tomlin,  5  Dutch.  13,  1860. 
the  statute,  and  his  minority  did  not  In  Pierce  v.  People,  81  111.  98, 1876, 
avail  in  a  criminal  action,  although  it  it  was  held  that  a  false  exhibition  of 
would  have  in  a  civil.   People  v.  Ken-  business    cards  and  of  drafts  on  a 
dall,  25  Wend.  399,  1841.     In  Ver-  bank  was  a  false  pretence, 
mont  a  more  restricted  view  is  taken.  When  the  false  pretence  is  in  writ- 
based  mainly  on  the  distinctive  limi-  ing  the  meaning  of  any  ambiguous, 
tations  of  the  Vermont  statute.    State  terms  is  for  the  jury,  while  the  con- 
V.  Sumner,  10  Vt.  587, 1838 ;  see  Dyer  struction  is  for  the  court. 
v.Tilton,  23  Vt  313,  1851.    That  this  *  Com.  v,  Hutchinson,  2  Penn.  L. 
view  is  peculiar  to  Vermont,  see  1  J.  244 ;  2  Pars.  309,  1843. 
Bigelow  on  Fraud,  25.  Where  the  pretence  was  that  the 

In  New  York,  by  the  penal  Code  of  defendant  owned  real  estate  on  Pass- 
1882,  i  544,  it  is  essential  to  sustain  a  yunk  Boad  worth  seven  thousand 
prosecution  based  on  the  purchaser's  dollars,  and  that  he  had  personal  prop- 
statement  of  his  means,  that  such  erty  and  other  means  to  meet  his 
statement  should  be  in  writing  and  liabilities,  and  that  *he  was  in  good 
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§  1137.  The  same  rule  applies  when  the  object  is  to  obtain  nego- 
tiable paper.^    Thus  where  an  indictment  charged  that  N. 
represented  to  O.  that  he  possessed  certain  specified  valu-  appi?^  ^ 
able  property,  which  he  would  sell  him  for  four  bills  of  ^\®?J^ 
exchange  on  Philadelphia,  and  that  in  consequence  of  this  obtain  ne- 
representation  the  bills  were  drawn  by  O.,  and  that  this  paper, 
representation  was  made  knowingly  and  designedly,  and 
with  intent  to  cheat  O.  of  his  drafts,  and  that  in  fact  N.  possessed 
DO  such  property  as  he  pretended  to  have,  this  was  held  to  present 
a  &lse  pretence  under  the  statute.^ 

§  1138.  It  has  further  been  held  that  a  false  representation  that 
the  defendant  had  money  in  the  hands  of  a  third  person,  ^  ^^^^ 
absent  at  the  time,  sufficient  to  take  up  a  note,  to  which,  indorse- 
by  means  of  the  representation  thus  made,  the  prosecu-  thue  ob- 
tor's  signature  was  obtained,  is  within  the  statute.*  ^*°*  * 

§  11S9.  It  is  clear  that  a  false  representation  of  the  sogener- 
«ta/i«  of  the  defendant  brings  him  within  the  statute  ;^  5efen"  ^ 
although  where  there  is  an  original  felonious  intent  the  dant's 
cage  may  be  larceny.^    That  this  is  the  case  when  an  in- 
£eiQt  falsely  pretends  to  be  of  full  age  will  be  hereafler  seen.^ 

§  1140.  A  person  who  falsely  makes  claim  to  supernatural  pow- 
ers, and  thereby  obtains  money  or  goods  (e.  g,,  as  in  case  So  as  to 
of  gypsy  fortune-telling),  is  indictable  for  false  pretences,  toropeJ-^ 
when  the  party  defrauded  is  thereby  really  imposed  upon.'  Sowenf 

credit  at  the  Philadelphia  Bank,  the  1877;    B.  v.  Burnsides,    Bell  0.   C. 

case  was    held  within    the   statute.  282, 1860;  8  Cox  C.  C.  370;  Com.  v. 

Com.  V.  McCroflsin,  3  Penn  L.  J.  219,  Drew,  19  Pick.  179.  1837 ;    Com.  v. 

1843.  Stevenson,  127  Mass.  446, 1878 ;  State 

»  Infra,  {  1195.  v.  Tomlin,  6  Dutch.  13, 1860;  Higler 

'  State  V.  Newell,  1  Mo.  248, 1822.  v.  People,  44  Mich.  299,  1880 ;  State 

*  People  V.  Herrick,  13  Wend.  87,  v.  Kube,  20  Wis.  217, 1860 ;  and  this 
1834.    Infra,  { 1195.  where    a   spurious    order     is    used. 

It  has  been  held  an  indictable  pre-  Tyler  v.  State,  2  Humph.  37, 1840. 

tence  for  a  party  falsely  to  represent  ^  Supra,  {  888. 

that  he  had  a  capital  of  two  thousand  '  Infra,  {  1 149. 

dollars,  and  thus  obtain  the  property  ^  B.  v,  Giles,  L.  &  C.  508 ;  10  Cox 

of  the  prosecutor.    Com.  v.  Poulson,  C.  C.  44,  1865.     See,  infra,  {  1155 ; 

6  Penn.  L.  J.  272, 1847 ;  S.  P.,  State  v.  State  v.  Phifer,  65  N.  C.  321 ;  Bowen 

Penley,  27  Conn.  587, 1858.    See.  also,  v.  State,  9  Baxt.  45,  1876.    In  R  v. 

State  V.  Beidel,  26  Iowa,  430,  1868;  Bunce,  1  F.  &  F.  523, 1859,  thus  ob- 

Btate  V.  Pryor,  30  Ind.  350, 1868 ;  State  taining  money  was  held  larceny.    See 

V.  Monday,  78  N.  C.  460, 1878.  n^a,  i  964. 

*  R.  V,  Bull,   13    Cox  C.  C.  608, 
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And  in  Philadelphia,  in  1884,  the  same  position  was  taken  in  respect 
to  frauds  by  an  alleged  "  spiritual  medium."^ 

§  1141.  False  representations  of  delivery  of  goods  are  within  the 
statute.'  Where  a  carrier,  falsely  pretending  that  he  had 
pretence  carried  certain  goods  to  A.  B.,  demanded  and  thereupon 
fendant  obtained  from  the  consignor  sixteen  shillings  for  carriage 
had  deiir-  ^f  them,  it  was  held  within  the  statute.*  In  another  case, 
tain  goods  where  the  carrier  falsely  pretended  that  goods  given  to 
-  --'■  him  for  carriage  had  been  delive^  but  that  he  had  left 
at  home  the  receipt,  the  same  rule  was  applied.^ 

False  representations  of  payment  for  the  prosecutor  fall  under 
this  head.^  It  has  been  held,  on  this  principle,  that  a  false  state- 
ment by  the  agent  of  an  insurance  company  that  he  had  paid  over 
to  the  company  cei'tain  premiums  paid  him  by  the  defendant,  thus 
preventing  its  lapsing,  is  a  false  pretence.^  And  where  it  was  the 
duty  of  C,  a  servant,  to  ascertain  daily  the  amount  of  dock  dues 
payable  by  his  master,  and,  having  ascertained  it,  to  apply  to  his 
master's  cashier  for  the  amount,  and  then  to  pay  it  in  discharge  of 
the  dues,  but  where,  by  representing  falsely  to  the  cashier  that  the 
amount  was  larger  than  it  really  was,  as  he  well  knew,  he  obtained 
from  the  cashier  the  sum  he  stated  it  to  be,  and  then  paid  the  real 
amount  due,  and  appropriated  the  difference,  it  was  held  that  the 
case  was  one  of  false  pretences.' 

§  1142.  Where  a  person  obtains  goods  under  the  false  pretence 
So  as  to  ^^^^  ^®  ^®  employed  by  A.  B.,  who  sent  him  for  them,  he 
pro^jce  is  within  the  statute,  supposing  the  intention  of  the  owner 
fendant  was  to  pass  property  to  the  defendant,  or  supposing  the 
for^c^rtain  Statute  covers  cases  where  only  possession  is  obtained.* 
goods         ^jj^j  ^ijjg  mj^y  be  extended  to  all  false  pretences  of  agency, 

^  Gordon's  Case,  16  W.  N.  C.  282,  •  R.  v,  Bulmer,  L.  &  C.  476 ;  9  Cox 
1884.  C.  C.  492, 1864;  R.  v.  Davis,  11  Ibid. 

»  See  People  v.  Genet,  19  Hun,  91,  181,  1868 ;  Com.  v.  Hulbert,  12  Mete. 
1871.  446,    1847;   People  v.    Johnson,    12 

»  R.  V,  Coleman,  2  East  P.  C.  672.      Johns.  292,  1816 ;  People  v.  Miller, 

*  R.  V.  Airey,  2  East,  30, 1801.  14  Ibid.  371, 1817  ;  McCorkle  v.  State, 

*  R.  V.  Barnes,  T.  &  M.  387 ;  2  1  Cold.  333,  1860 ;  Mack  v.  State, 
Den.  C.  C.  69, 1860.    Infra,  i  1181.        63  Ala.  138, 1879 ;  Thorne  v,  Turck, 

*  R.  v.  Powell,  61  L.  T.  (N.  S.)  713,  18  Week.  Dig.  200,  1883;  State  v. 
1884.  DixoD,  101  N.  C.  741, 1883.    In  Chap- 

'  R.  V.  Thompson,  L.  &  C.  233 ;  9  man  v.  State,  2  Head,  36, 1858,  it  was  , 

Cox  C.  C.  222,  1862.    Supra,  H  966-  held  that  to  obtain  a  quart  of  whiskey 

960.    See  Bonnell  v.  State,  64  Ind.  498,  on  the  pretence  that  the  defendant 

1878.  was  sent  for  it  by  another  was,  under 
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snpposing  that  property  passed  to  the  defendant.  If,  however,  there 
was  no  property  passed  to  the  defendant,  but  the  goods  were  given 
to  hun  as  the  servant  of  A.  B.,  then  the  offence  is  not  false  pretences 
bnt  larceny.* 

§  1143.  A  false  pretence  that  the  party  is  a  practising  So  m  to 
physician  is  within  the  statute.*    The  same  view  is  taken  of  being 
of  a  &Ise  pretence,  for  the  purpose  of  selling  an  alleged  pj^gi-*^ 
medicine,  that  the  defendant  had  effected  with  it  certain  ^^*^- 
cures* 

§  1144.  A  felse  allegation,  also,  that  the  defendant  represented 
a  principal  of  means  is  within  the  statute  ;^  and  so  of  a  so  as  to 
fidse  pretence  that  the  defendant  could  secure  a  place  for  f^®J*5ie 

the  prosecutor.*  defendant 

r6Dre~ 

§  1145.  The  same  result  was  reached  when  the  evi-  sented  a 
denoe  was  that  the  defendant  obtained  a  sum  of  money  of'meMs 
from  the  prosecutor  by  pretending  that  he  carried  on  an  ®^  ^'*^"' 
extensive  business  as  an  auctioneer  and  a  house  agent,  g^  ag  to 
and  that  he  wanted  a  clerk,  and  that  the  money  was  to  be  pretence 

,  "^  ,     that  the 

deposited  as  security  for  the  prosecutor's  honesty  as  such  defendant 
clerk  ;  the  jury  finding  that  the  prisoner  was  not  carry-  auctioneer 
ing  on  any  such  business  at  all.'    That  the  defendant  was  ^^^^^^ 
a  storekeeper  may  be  also  a  false  pretence.^  or  was  a 

§  1146.  On  the  same  principle  an  indictment  was  sus-  keeper, 
tained  which  alleged  that  the  defendant  obtained  money  So  as  to 
by  pretending  falsely  that  he  was  an  attorney  who  had  f^^  J^ 

the  circamstances,   not    within    the  473,  1875.    As  to  falsely  pretending 

statute ;  but  this  was  on  the  ground  to  represent  a  reliable  firm  getting  up 

of  the  triviality  of  the  act.     Cdriira,  a  directory,  see  R.  v.  Speed,  15  Cox  C. 

R.  V.  Butcher,  8  CJox  C.  C.  77,  1858.  C.  24 ;  46  L.  T.  (N.  S.)  174, 1882.    As 

If  possession  only  be  obtained,  it  may  to  a  pretence  that  the  defendant  had 

be  larceny.    Supra,  2  888.  authority  to    indorse    for  a  reliable 

*  Supra,  J  888.    Com.  v.  Murphy,  principal,  see  mpra,  {{  657,  669. 
(Ky.)  27  8.  W.  Rep.  859, 1894.  *  People  v.  Winslow,  39  Mich.  605, 

*  Bowen  v.  State,  9  Baxt.  45,  1876.  1878.  See  Com.  v.  Howe,  132  Mass. 
Or  is  a  member  of  a  certain  medical  250, 1882. 

institute.    Boscow  v.  State,  (Tex.)  26  •  R.  v.  Crab,  11  Cox  C.  C.  85— C.  C. 

S.  W.  Rep.  625, 1894.  R.  1868. 

'  R.  V.  Bloomfield,  C.  &  M.  537,  '  See  R.  v.  Barnard,  7  C.  &  P.  784, 

1842.  1837 ;  R.  v.  Hamilton,  9  Ad.  &  El. 

*  R.  V.  Archer,  Dears.  C.  C.  449 ;  (N.  S.)  271,  1846 ;  R.  v.  Archer,  ut 
6CoxC.  C.  515,  1855;  33  Eng  L.  &  supra;  Com.  v.  Drew,  19  Pick.  179, 
Eq,528.  As  to  exhibiting  false  busi-  1837;  Com.  v.  Daniels,  2  Pars.  332, 
ness  cards,  see  Jones  v.  State,  50  Ind.  1847. 
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fendant      got  a  third  party  out  of  a  difficulty  such  as  that  in  which 

waa  a  oer-     ^  i         i  i 

tain  aitor-    the  prosccutor  was  placed.^ 

°*^*  §  1147.  Where  a  man  assumes  the  name  of  another  to 

defendant  whom  money  is  required  to  be  paid^  this  is  a  pretence 
ta?n  pi^ee.  within  the  meaning  of  the  act.' 

So  that  §  1148.  Where  the  prisoner  paid  his  addresses  to  the 

wis'ut''*  prosecutrix,  and  obtained  a  promise  of  marriage  from 
married,  her,  which  promise  she  had  refused  to  ratify,  in  conse- 
obtainmg  quencc  of  which  he  threatened  her  with  an  action,  and 
money.  ^^^  obtained  (Doney  from  her ;  and  where,  during  the 
whole  transaction,  it  appeared  he  had  a  wife  ;  the  indictment  pre- 
sented two  pretences :  1st.  That  he  was  unmarried.  2d.  That  he 
was  entitled  to  bring  an  action  against  her  for  a  breach  of  promise. 
It  was  held  (Lord  Denman,  C.  J.,  and  Maule  J.)  that  the  case  was 
within  the  statute,  and  that  the  fact  of  the  prisoner  paying  his 
addresses  to  the  prosecutrix  was  sufficient  evidence  to  prove  the 
first  pretence.'  It  has  been  held  an  indictable  offence  for  a  married 
man  to  pretend  he  was  unmarried,  and  thus  to  obtain  from  a  woman 
he  courted  money  to  furnish  a  house.^  But  a  mere  promise  to  marry 
is  insufficient.^ 

§  1149.  That  the  defendant  was,  as  to  personal  staiuSf  e.  g.^  in- 

fancy  or  coverture,  invested  with  rights  which  he  did  not 
defendant  in  fact  possess,^  is  a  pretence  under  the  statute.  This 
tain  legal  principle,  which  has  been  elsewhere  noticed  in  other  re- 
wS?^  he  l^tions,^  leads  to  the  conclusion  that  a  minor  having  noth- 
did  not       ing  in  his  appearance  or  otherwise  to  put  parties  dealing 

with  him  on  their  guard,  who  pretends  to  be  of  full  age, 
and  hence  legally  responsible,  is  liable  to  be  prosecuted^  for  false 


^  R.V.  Asterley,  7C.&P.  191, 1836.  1841,  and  comments,  9upra,  I  1136. 

*  R.  V.  Story,  R.  &  R.  81,  1842;  See,  however,  Price  v,  Hewett,  8 
Hall  V.  Com.,  (Ky.)  9  S.  W.  Rep.  409,  Exch.  146,  1862;  Liverpool  Loan 
1888.  Assn.  v.  Fairhurst,  9  Ibid.  422, 1854 ; 

»  R.  V.  Copeland,  C.  &  M.  617,  1806.  Wright  v,  Leonard,  11  C.  B.  (N.  S.) 

*  R.  V.  Jenniflon,  9  Cox  C.  C.  158;  268,  1861 ;  Goode  v.  Harrison,  5  B.  & 
L  &  C.  167,  1862.  Aid.  147, 1821,  where  it  is  argued  that 

^  R.  V.  Johnston,  2  Mood.  C.  C.  264,  no  action  on  the  case  lies  against  a 

1842.  minor  under  similar   circumstances. 

«  R.  V.  Simmonds,  4  Cox  C.  C.  277,  In  Gabbett's  Crim.  Law,  204,  it  is  de- 

1850.  clared  to  be  a  common  law  cheat  for 

^  See  9upra,  2 1124;  and,  also,  Whart.  an  infant  to  impose  generally  on  the 

Confl.  of  Law,  J{  113, 119.  community  under  the  pretence  of  being 

*  People  V.  Kendall,  26  Wend.  399,  of  full  age. 
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pretences^  aod  that  the  same  rule  applies  to  a  married  woman  pass- 
ing herself  off  as  unmarried,  or  the  converse.' 

§  1150.  It  has  been  frequently  held  that  to  present  a  false  claim 
of  indebtedness  may  be  a  false  pretence.'    Thus,  where  '     , 

I  /»  r^ttT^iinr-i.  /.ii  Bo  that 

the  secretary  of  an  Odd   Jellows'   Society  falsely   pre-  defendant 
tended  to  a  member  of  the  society  that  the  sum  of  13«.  9d.  tiSndaims 
was  due  bv  him  to  the  society  for  fines  incurred  by  him  ^gaJJ^st 
as  a  member^  by  means  of  which  such  secretary  fraudu- 
lently obtained  from  him  such  sum  of  money,  it  was  held  to  be  a 
fiilse  pretence  within  the  statute  7  &  8  (Jeo.  IV.  c.  29.* 

§  1151.  To  extort  money  by  a  false  statement  of  an  existing 
prosecution  is  within  the  statute.*    Thus  it  was  held  a  g^  ^^^^  ^^ 
fiJse  pretence  to  extort  money  by  pretending  falsely  to  the  defendant 
prosecutor  that  his  daughter  had  committed  a  public  tie  a  prose- 
ofiSence,  that  a  warrant  had  been  issued  for  her,  and  that  ^^^^  p^e- 
the  defendant  had  come  with  the  warrant.*    But  it  has  tended  to 

be  pendinflT 

been  said  to  be  otherwise  when  the  payment  is  made  to  against 
iUegally  compound  the  offence.*  prosecutor. 


^  There  are,  indeed,  no  direct  adju-  that  the  annuity  covenanted  to  be 

dications  on  these  points,  but  the  fol-  paid  by  the  husband  was  duly  paid, 

lowing  is  on  the  same  principle :  and  that  the  house  which  she  gave  as 

An  indictment   charged    that  the  her  address,  and  which  was  found 

prisoner  was  living  separately  from  shut  up  after  the  goods  had  been  sent 

her  husband,  and  receiving  an  income  to  it,  had  been  taken  by  her  whilst  in 

from  him  for  her  separate  maintenance  company  with  a  man  with  whom  she 

under  a  deed  of  separation,  which  had  been  living  as  his  wife  from  the 

stipulated  that  he  should  not  be  liable  middle  of  July  till  the  end  of  August. 

for  her  debts ;  and  that  she  falsely  It  was  held  that  there  was  sufficient 

pretended  to  U.,  a  servant  of  W.,  that  evidence  to  support  a  conviction.    B. 

she  was  living  under  the  protection  of  v.  Davis,  11  Cox  C.  C..181 — C.  C.  R. 

her  husband,  and  was  authorized  to  1868.    Supra,  {71.    See,  also,  B.  v, 

apply  to  W.  for  goods  on  the  credit  of  Jennison,  supra,  §  1148. 

her  husband,  and  that  he  was  willing  '  B.  v.  Cooke,  L.  B.  1  C.  C.  295 ;  12 

to  pay  for  them ;  and  that  she  wanted  Cox  C.  C.  10 ;  B.  v.  Leonard,  3  Ibid, 

them  to  furnish  a  house  in  his  occupa-  284;  B.  v.  Bull,  13  Ibid.  608. 

tion.    It  was  proved  that  on  the  4th  •  B.  v.  Wooley,  1  Den.  C  C.  659 ; 

of  August  she  called  at  W.'s  shop,  and  4  Cox  C.  C.  193.    See  B.  v,  Byrne,  10 

on  being  served  by  U.,  selected  certain  Ibid.  369. 

goods,  and  being  asked  for  a  deposit,  *  See  Perkins  v.  State,  67  Ind.  270, 

said  it  was  a  cash  transaction,  that  1879 ;  and  see  infra,  i  1 189,  note, 

her  husband  would  give  a  cheque  as  ^  Com.  v,  Henry,  22  Pa.  253,  1853. 

soon  as  the  goods  were  delivered.  The  /ti/to,  JJ  1164-5. 

deed  was  proved,  and  it  was  also  shown  •  Infra,  2  1189,  sed  quaere, 
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§  1152.  The  unauthorized  assumption  of  the  dress  of  an  Oxford 
.  ,  ,  student^  thereby  obtaining  money,  is  a  false  pretence 
asBump-  under  the  statute.^  And  so  of  the  assertions  that  the  de- 
defendant  fendant  was  a  clergyman  of  standing/  or  an  officer  of  the 
"OxSd  dragoons,*  or  an  officer  of.  a  charitable  institution.'^  At 
student."     the  same  time  it  should  be  remembered  that  there  must 

or  •'clergy- 
man/' or     be  in  such  case  an  intent  to  defraud ;  and  that  no  indict- 

^^'       ment  will  hold  for  a  misstatement  based  on  an  honest 

mistake  of  law.^ 

§  1153.  An  indictment,  it  has  been  ruled  in  New  York,  will  not 
False  beir-  ^^®  when  the  money  is  parted  with  as  a  charitable  dona- 
gingieM^n  tion,  although  the  pretences  moving  the  gift  are  false  and 
w^hin  fraudulent  f  and  a  statute  was  passed  to  cover  the  supposed 
^  ^"^'  deficiency.  In  Massachusetts  and  England  a  sounder 
view  has  been  taken,  it  having  been  there  expressly  held  that  a 
b^ging  letter,  making  false  representations  as  to  the  condition  and 
character  of  the  writer,  by  means  of  which  money  is  obtained,  is  a 
false  pretence  under  the  statute.^ 

§  1154.  Assuming  a  '^puff^'  to  mean  a  loose  exaggeration  of 
A  false  value,  to  make  it  an  indictable  false  pretence  would  bring 
STdirtin-  almost  every  sale  within  the  statute,  for  there  are  few 
sruished       ^i^  about  which  there  is  not  some  affirmation,  either  ex- 

irom  a  ' 

puff.  press  or  implied,  that  is  not  exactly  true.®    Some  features 

must  be  specified,  therefore,  which  distinguish  the  mere  puf  from 

*  Infra,  j  1170.  «  Beattie  v.  Lord   Ebury,  L.  R.  7 
'  Thomas  v.  People,  84  N.  Y.  861,  Ch.  App.  777. 

1866 ;  Bowler  v.  State,  41  Mias.  670,       •  People  v.  Clough,   17  Wend.  351, 
1867.  1837 ;  and  see  explanations  in  McCord 

»  Hamilton  v.  Queen,  9  Ad.  &  El.  v.  People,  46  N.  Y.  470,  1871. 
(N.  S.)  271.    See  R.  v.  Jennison,  9  Cox       '  Com.  v.  Whitcomb,  107  Mass.  486, 
C.  C.  168 ;  L.  &  C.  C.  C.  167 ;  People  1871 ;  R.  v.  Jones,  14  Jur.  633 ;  1  Eng. 
V.  Cooke,  6  Parker  C.  R.  31,  1864.  Law  &  Eq.  533 ;  T.  &  M.  270 ;  4  Cox 

*  Com.  V,  Howe,  132  Mass.  250,  C.  C.  198 ;  R.  v,  Hensler,  11  Ibid.  670. 
1882.  An  indictment  for  falsely  im-  So,  also,  a  threatening  letter.  People 
personating  an  officer  should  allege  v.  Tonielli,  81  Cal.  276,  1889.  See,  to 
that  defendant  undertook  to  act  as  same  effect,  Strong  v.  State,  SQ  Ind. 
such.  People  v.  Cronin,  80  Mich.  646,  208,  1882 ;  State  v,  Matthews,  91  N. 
1890 ;  U.  S.  V.  Curtain,  43  Fed.  Rep.   C.  635,  1884. 

433,1890.  It  should  appear  that  prop-  ®  See  State  v.  Estes,  46  Me.  150, 

erty  was  delivered  to  defendant  under  1858 ;  State  v,  Webb,  26  Iowa,  262, 

idea  that  he  was  the  person  falsely  1868;  People  v.  Morphy,  100  Cal.  84, 

personated.  Qoodson  v.  State,  29-  Fla.  1893. 
511,  1892. 
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the  false  pretence.^  And  the  first  to  be  here  Doticed  is  that  the  paf 
is  a  general  estimate,  loosely  given  as  a  matter  of  opinion  for  which 
there  may  be  probable  grounds,  whereas  a  false  pretence  is  a  false 
statement  of  a  fact  known  to  be  false.  Thus  it  is  a  mere  puff,  and 
not  indictable,  to  say  of  a  flock,  "  This  is  a  first-rate  flock  ;"  but  to 
say  that  a  certain  lameness,  observed  by  a  purchaser,  is  not  disease, 
but  the  result  of  an  accident,  which  statement  the  defendant  knows 
to  be  untrue,  is  a  false  pretence.'  So  it  is  a  mere  puff,  and  not  in- 
dictable, to  say  lumpingly  of  an  article  in  gross  that  it  is  of  a  cer- 
tain weight ;  but  to  pretend  to  have  weighed  it,  and  to  have  found 
it  to  be  of  a  particular  weight  greater  than  it  actually  is,  is  a  false 
pretence.' 

§  1155.  We  may  therefore  hold  generally  that  mere  exaggerated 
praise  is  not  a  false  pretence.     Thus  to  say  of  a  horse  that  Mereexaa- 
he  is  a  '*  first^^lass  animal,'^  or  "  a  fine  trotter,"  or  "  is  all  gorated 
right,"  is  a  puff  which  is  not  indictable  f  but  the  statute  afaisepre- 
applies  where  the  defendant  makes  a  specific  false  state-  ^°^' 
ment  as  to  soundness  f  and  when  he  falsely  pretends  to  the  prose- 

^  See  ii|/ra,  {  1193.  Nor  is  a  mere  adopt  an  illustration  of  Merkel,  for  a 
statement  of  opinion  indictable.  State  series  of  years  announced  ''  Washing- 
9.  Daniel,  (N.  C.)  19  8.  £.  Bep.  100,  ton's  nurse  "  as  among  his  curiosities 
1894.  on  exhibition,  and  the  part  was  per- 

'  People  V.  Crissie,  4  Denio,  626,  sonated  by  an  old  negress  named  Joyce 
1847 ;  State  v.  Lambeth,  80  N.  C.  893,  Heth.  She  was  not  really  Washing- 
1879;  State  v,  Heiher,  84  Ibid.  761,  ton's  nurse,  and  a  person  paying 
1881 ;  State  v.  Webb,  26  Iowa,  262,  money  to  see  her,  if  he  paid  money 
1868.  As  to  ''  brag  "  and  loose  talk,  for  nothlDg  else,  paid  money  without 
see  tn/ra,  {  1170.  a  true  equivalent.  But  was  the  money 

'  B.  V.  Bidgway,  8  F.  &  F.  838.  truly  paid  for  seeing  Washington's 
^m,  2  1169.  nurse?    Was  it  not  really  paid  for 

*  People  V.  Jacobs,  86  Mich.  36,  the  excitement  of  the  show,  with  a 
1876;  State  v.  Holmes,  82  N.  C.  607,  consciousness  that  each  particular  item 
1880;  State  v.  Case,  (N.  J.)  18  Atl.  in  the  show— the  "nurse,"  the  mer- 
Bep.  972, 1889.    Infra,  {  1198.  maid,  the  woolly  horse— might  be  a 

lUunveneu  has  been  laid  down  as  deception?  If  so,  though  the  par- 
the  test  of  the  fetlsily  of  the  pretence,  ticular  items  were  illusory,  there  was 
Isthethingoffered,  by  means  of  which  a  real  equivalent,  and  no  indictment 
the  deceit  operates,  illusory?  If  it  be  could  be  sustained  for  obtaining  the 
an  equivalent  to  the  thing  obtained,  admission  money  on  false  pretences, 
and  if  it  be  that  which  the  party  '  B.  v,  Keighley,  Dears.  &  B.  C.  C. 
taking  it  practicdly  calls  for,  then  146 ;  Watson  v.  People,  87  N.  Y.  661 ; 
an  indictment  cannot  be  sustained.  26  Hun,  76,  1882 ;  State  v,  Lambeth, 
Cases,  also,  may  happen  when  proof  of  a  80  N.  C.  393,  1879.  But  see  State  v, 
ml  equivalent  obtained  will  work  an  Holmes,  82  Ibid.  607, 1880.  Cf.  other 
acquittal,  though  the  equivalent  na/wc?  cases  cited  infra,  2  1160. 
would  be  illusory.    Thus  Barnum,  to 
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cutor  that  a  certain  horse  is  the  famous  horse  "  Charley/*  which 
it  is  not.^  And  it  is  a  mere  "puff"  to  say  of  a  mixture  that  it  is 
"  good,"  or  "  first-class ;"  but  it  is  an  indictable  false  pretence  to 
declare  falsely  that  it  is  a  non-explosive  burning  fluid.' 

§  1156.  But  while  it  is  not  indictable  to  say  of  a  particular  arti- 
cle that  it  is  ''good ;"  to  sell  it  by  a  false  sample  is  indict- 
w?8e  M  to  Able.'  Thus,  A.  bought  cheese  of  B.  at  a  fair,  and  paid 
fohe  8am-  f^^^  j^^  Before  he  bought  it,  B.,  offering  cheese  for  sal^ 
there,  bored  two  of  the  cheeses  with  an  iron  scoop,  and 
produced  a  piece  of  cheese,  called  a  taster,  at  the  end  of  the  scoop, 
for  A.  to  taste ;  he  did  so,  believing  it  to  have  been  taken  from  the 
cheese,  but  it  had  not,  and  was  from  a  superior  kind  of  cheese,  and 
fraudulently  put  by  B.  into  the  scoop,  the  cheese  bought  by  A.  be- 
ing very  inferior  to  it.  It  was  held  that  B.  was  indictable  for  ob- 
taining the  price  of  the  cheese  from  A.  by  false  pretences.^ 

§  1157.  As  to  false  quality,  more  difficult  questions  arise.^     In 

an  English  case,  the  prisoner  induced  a  pawnbroker  to 

are  noT*     advance  him  money  on  some  spoons,  which  he  represented 

always        ^  silver-plated  spoons,  which  had  as  much  silver  on  them 

pretences.  ^*  *^  ' 

as ''  Elkington's  A."  (a  known  class  of  plated  spoon),  and 
that  the  foundations  were  of  the  best  material.  The  spoons  were 
plated  with  silver,  but  were,  to  the  prisoner's  knowledge,  of  very 
inferior  quality,  and  not  worth  the  money  advanced  on  them.  It 
was  held  by  the  court  (Willes,  J.,  dissenting,  and'  Bramwell,  B., 
doubting)  that  obtaining  the  money  by  the  false  representation  as 
to  the  quality  of  the  spoons  was  not  an  indictable  offence  within 
the  statute  against  &lse  pretences,  as  the  article  the  prisoner  deliv- 
ered to  the  pawnbroker  was  the  same  in  specie  as  he  had  professed 
it  to  be,  though  of  inferior  quality  to  what  he  had  stated.*  This 
decision  may  be  justified  on  the  ground  that  the  statement  as  to 
''  Elkington's  A."  was  r^arded  on  both  sides  as  only  a  conjectural 
estimate,  and  that ''  best "  material  is  a  term  which  might  be  inter- 
preted in  several  ways.  Much  less  defensible  is  a  decision  by  Cham- 
bers, C.  S.,  that  pretending  a  chain  to  be  gold,  when  in  fact  it  was 

^  State  V,  Mills,  17  Me.  211, 1840.  '  As  to  value,  see  B.  v.  Williamson, 

*  In  re  Greenough,  31  Vt.  279, 1858.   11  Cox  C.  C.  328 ;  Wallace  v.  State,  11 
See  infra,  i  1192.  Lea,  642, 1883. 

"  Cowles  V.  State,  50  Ala.  454, 1874.       •  R.  v.  Bryan,  40  Eng.  Law  &  Eq. 

*  R.  V.  Abbott,  2  C.  &  K.  630 ;  1  589 ;  Dears.  &  B.  C.  C.  265 ;  7  Cox  0. 
Den.  C.  C.  273;  R.  v,  Goss,  8  Cox  C.  C.  312. 

C.  262 ;  Bell  C.  C.  208. 
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odIj  a  cheap  amalgam^  is  not  within  the  statute.^  This^  bowevery 
is  DOW  practically  overruled.^  And  it  is  now  settled  that  selling 
with  a  false  affirmation  of  quality  may  be  a  false  pretence.^  But 
a  mere  opinion  or  estimate^  given  as  conjectural,  is  not  a  false  pre- 
tence.* 

§  1158.  The  use  of  a  false  brand  or  trade-mark  is  indictable. 
Thos^  a  false  representation  that  a  stamp  on  a  watch  was 
the  hall-mark  of  the  Goldsmith's  Cora^iany,  and  that  the  false  brand 
number  18,  part  thereof,  indicated  that  the  watch   was  gJ^Ju^^^ 
made  of  18-carat  gold,  is  within  the  statute,  and  is  not 
the  less  so  because  accompanied  by  a  representation  that  the  watch 
was  a  gold  one,  and  some  gold  was  proved  to  have  been  contained 
in  its  composition.^ 

The  same  conclusion  was  reached  in  a  case  already  noticed  where 
the  evidence  was  that  B.  was  in  the  habit  of  selling  baking  powders, 
wrapped  in  printed  wrappers  entitled  "  B.'s  Baking  Powders,"  and 
having  his  printed  signature  at  the  end,  and  the  prisoner  had  printed 
a  quantity  of  wrappers  in  imitation  of  those  of  B.,  only  leaving  out 
B.'s  signature,  and  sold  spurious  powders  wrapped  up  in  these  labels 
as  B.'s  powders.* 

§  1159.  On  the  question  of  fiilse  weight,  we  again  encounter  the 
distinction  already  noticed.     If  a  man,  selling  an  article 
by  weight,  falsely  represent  the  weight  to  be  greater  than  ment  as  to 
it  is,  and  thereby  obtain  payment  for  a  quantity  greater  S^i^ht  is 
than  that  delivered,  he  is  indictable  for  obtaining  money  ji\^^  *^® 
by  fidse  pretences.^     It  is  otherwise,  however,  if  he  is  sell- 
ing the  article  for  a  lump  sum,  and  merely  makes  the  false  repre- 

'  R.  V.  Lee,  8  Cox  C.  C.  233.  knew  they  were  not,  he  would  have 

*  R.  V.  Suter,  10  CJox  C.  C.  677  ;  R.  been  rightly  convicted ;  and  in  R.  v, 
t».  Boebncky  36  Eng.  Law  &  Eq.  631 ;  Suter,  supra,  where  the  jury  had  found 
B.  &  B.  24 ;  7  Cox  C.  C.  126  ;  and  see  that  the  prisoner  represented  a  chain 

B.  V.  Ball,  C.  &  M.  249.  as  in  fact  18-carat  gold,  when  he  knew 

•  R.  V,  Ardley,  L.  R.  1  C.  C.  301 ;  R.  in  fact  that  it  was  nothing  of  the  sort, 
V,  Foster,  13  Cox  C.  C.  393.  he  was  held  rightly  convicted.    Ros- 

*  Scott  V,  People,  62  Barb.  62, 1872.  coe's  Crim.  Ev.  p.  487. 

•  R.  V.  Suter,  10  Cox  C.  C.  677— C.  •  R.  v.  Smith,  Dears.  &  B.  C.  C. 

C.  R.    See  supra,  H  1116  et  seq,  666  ;  8  Cox  C.  C.  32  ;  4  Jur.  (N.  S.) 
In  R.  V.  Ardley,  L.  R.  1  C.  C.  301,   1003  ;  see  supra,  J  690. 

40  L.  J.  M.  C.  86,  it  was  noticed  that  '  R.  v.  Gk)88,  8  Cox  C.  C.  262 ;  Bell 

if  the  defendant  in  R.  v.  Bryan  had  C.  C.  208 ;  R.  v,  Ragg,  Ibid.  214 ;  8 

represented  the  spoons  as  being  in  Cox  C.  C.  262 ;  R.  v.  Kerrigan,  L.  & 

fact  Elkington's  manu£Eicture  when  he  C.  383  ;  9  Cox  C.  C.  441. 
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sentation  as  a  loose  oonjectural  estimate  of  the  valae  of  the  a^re- 
gate.^  The  test  is^  is  the  article  add  by  fceightj  and  is  a  deliberate 
fiilse  statement  made  that  it  is  of  a  particular  weight  ?  If  so^  there 
is- a  false  pretence.  Thus^  the  prisoner  having  contracted  to  sell 
and  deliver  to  the  prosecutrix  a  load  of  coals  at  7d.  per  cwt.,  deliv- 
ered to  her  a  load  of  coals  which  he  knew  weighed  only  14  cwt., 
but  which  he  stated  to  her  contained  18  cwt.,  and  produced  a 
ticket  showing  such  to  be  the  weighty  which  he  said  he  had  made 
out  himself  when  the  coals  were  weighed.  She  thereupon  paid 
him  the  price  as  for  18  cwt.^  which  was  28.  4d.  more  than  was 
his  due.  It  was  held  that  the  prisoner  was  indictable  for  obtaining 
the  28.  4d.  by  false  pretences.^  And  the  same  result  was  reached 
in  a  case  where  the  defendant  declared  that  he  sold  a  parcel  as  14 
tons  of  coal,  when  in  fact  it  was  but  8  tons^  heaping  it  so  as  to 
swell  its  bulk.* 

In  another  case  a  baker  had  contracted  with  the  guardians  of  a 
parish  to  deliver  loaves  of  a  certain  weight.  The  relieving  officer 
gave  the  poor  applicants  tickets,  which  they  were  to  take  to  the  baker. 
He  was  to  give  them  loaves  on  their  presenting  their  tickets  to  him, 
and  afterward  return  the  tickets^  as  his  vouchers^  once  a  week^  with 
a  statement  of  the  amount  of  the  loaves,  to  the  relieving  officer^ 
who  would  give  him  credit  in  his  account  for  the  amount.  The 
baker  was  to  be  paid  by  the  guardians  some  months  later ;  and  by 
a  clause  in  the  contract  the  guardians  had  the  power,  in  case  of  a 
breach  of  contract  by  the  baker,  of  deducting  any  damage  caused 
by  such  breach  from  the  amount  to  be  ultimately  paid.  The  baker 
supplied  the  poor  people  who  presented  tickets  with  loaves  short  of 
the  contract  weight.  It  was  held  that  though  this  was  not  a  fraud 
indictable  at  common  law,  the  baker^  by  returning  the  tickets  for 
these  loaves  to  the  relieving  officer,  was  guilty  of  falsely  pretending 
that  the  loaves  were  of  full  weight ;  and  though  he  only  obtained 
credit  for  tlieir  amount  in  the  books  of  the  relieving  officer  (as  the 
time  of  payment  had  not  arrived  before  detection),  yet  that  the 
baker  might  be  indicted  for  attempting  to  obtain  money  by  the 
false  pretence^  as  the  making  the  false  pretence  was  an  act  done 
with  the  intent  of  obtaining  the  money  and  was  sufficiently  proxi- 

*  R.  V.  Ridgway,  3  F.  &  F.  838—  Lee,  L.  &  C.  C.  C.  418 ;  9  Cox  C.  C. 
Bramwell.  460 ;  R.  v.  Ridgway,  3  F.  &  F.  838. 

*  R.  V.  Sherwood  40  Eng.  Law  &      '  R.  v.  Ooss,  supra;  R.  v.  Ragg, 
£q.  584 ;  Dears.  &  B.  C.  C.  251 ;  R.  v.  supra. 
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mate  to  the  obtaining  it  to  be  considered  an  attempt,  since  no  other 
act  remained  to  be  done  by  the  baker  to  entitle  him  to  deceive  the 
money.^ 

§  1160.  When  we  come  to  false  statements  as  to  property  on 
^hich  money  is  to  be  raised,  we  apply  the  same  test.     Is  „  ,   ^^. 
the  statement  of  value  a  mere  conjectural  opinion  ?     If  so,  m«nt  ae  to 
it  is  not  a  false  pretence.^    Is  it  an  exact  statement  as  to  offisred  for 
some  particular  fact  about  such  property,  essential  in  de-  m*y^^^* 
termining  its  value?    Then  it  may  be  a  false  pretence.*  within 
Hence  a  false  statement  as  to  the  soundness  of  a  horse  may 
be  a  false  pretence.^    The  principle  was  extended  to  real  estate  in  a 
case  where  A.  applied  to  B.  for  a  loan  upon  the  security  of  a  piece 
of  land,  and  &lsely  and  fraudulently  represented  that  a  house  was 
bailt  upon  it.     B.  advanced  the  money  upon  A/s  signing  an  agree- 
ment for  a  mortgage,  depositing  his  lease  and  executing  a  bond  as 
collateral  security.     It  was  held  that  A.  was  properly  convicted  of 
obtaining  money  by  false  pretences.'    And  the  same  distinction  ap- 
plies to  the  mortgage  of  personal  property  to  which  the  defendant 
has  no  title,'  and  to  a  false  allegation  that  a  particular  mortgage 
was  a  first  lien.^     The  sanae  limitations  are  applicable  generally  to 

'  R  V,  Eagleton,  38  Eng.  Law  &  Eq.  761,  1881,  it  was  held  that  while  to 
540 ;  Dears.  C.  C.  515 ;  6  Cox  C.  C,  say  that  the  eyes  of  a  horse  were  sound 
559.  Infra,  i  1231.  Supra,  H  180,  was  a  mere  opinion,  not  within  the 
1119.  statute,  it  is  otherwise  with  the  state- 

'  Supra,  i  1192 ;  Tuck  v.  Downing,  ment  that  there  has  never  been  any- 
76  m.  71, 1875 ;  Hoibrook  v.  Connor,  thing  the  matter  with  the  horse's 
60  Me.  578, 1872 ;  Medbury  v.  Watson,   eyes. 

6  Mete.  246,  1843  ;  Davis  v.  Meeker,  *  R  v.  Burgon,  36  Eng.  Law  &  Eq. 
5  Johns.  354, 1810;  Noetlingi;. Wright,  615 ;  Dears.  &  B.  C.  C.  11 ;  7  Cox  C. 
72  ni.  390, 1874 ;  People  v,  Gibbs,  98  C.  131.  See  State  v.  Hill,  72  Me.  238, 
Cal.  661, 1893.  1881. 

'  Simar  v.  Canaday,  53  N.  Y.  298,  •  Com.  v,  Lincoln,  11  Allen,  233, 
1873 ;  Koet  v.  Bender,  25  Mich.  515,  1865  ;  State  v,  Newell,  1  Mo.  248, 1822. 
1872 ;  Neil  v,  Cummings,  75  HI.  170,  This  and  the  following  case  are  in 
1874 ;  Crueas  v.  Fessler,  39  Gal.  336,  some  States  (c.  g.,  Massachusetts)  spe- 
1870 ;  State  v.  McConkey,  49  Iowa,  cifically  indictable  by  statute.  As  to 
499, 1878.  selling  mortgaged  property.  State  v. 

*  R.  V.  Keighley,  D.  &  B.  145 ;  Wat-  Harberson,  43  Ark.  378, 1884 ;  Beard 
son  V,  People,  87  N.  Y.  561, 1882 ;  26  v.  State,  43  Ark.  284,  1884 ;  State  v, 
Hun,  76,  1881 ;  State  v,  Stanley,  64  Williams,  32  Minn.  537, 1884. 
Me.  157,  1875 ;  Com.  v,  Jackson,  132  '  People  v.  Sully,  5  Parker  C.  R. 
Mass.  16,  1882 ;  People  v,  Crissie,  4  142,  1860 ;  State  v.  Butler,  47  Minn. 
Denio,  525,  1847.  But  see  9upra,  483, 1891.  It  should  appear  that  de- 
1 1155.   -In  State  v.  Heffher,  84  N.  C.  fendant  owned  the  property  delivered 
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the  pretenoe  that  certain  land  is  unincumbered  ;^  and  this  although 
the  prosecutor  might  on  further  inquiry  have  learned  the  truth.* 
To  sell  land  already  sold  to  another  is  also  an  indictable  offence, 
unless  the  vendor  is  acting  under  mistake,  and  without  intent  to 
defraud* 

§  1161.  But  a  warranty  when  it  is  a  mere  statement  as  to  matters 
And  so  of  transparently  open  to  the  vendee,  or  when  it  is  an  engage- 
false  war-  ment  to  assume  certain  risks  of  title,  is  not  a  false  pre- 
when  not  tcnce.*  Thus  where  the  prisoner  sold  to  the  prosecutor  a 
maJter  of  reversionary  interest  which  he  had  previously  sold  to  an- 
opinion.  other,  and  the  prosecutor  took  a  regular  assignment  of  it 
with  the  usual  covenant  of  title,  Littledale,  J.,  held  that  he  could 
not  be  convicted  for  obtaining  money  by  false  pretences  ;  for  if  this 
were  within  the  statute,  every  breach  of  warranty  or  false  assertion 
at  the  time  of  a  bargain  might  be  treated  as  a  false  pretence.^  Such 
warranties,  in  fact,  are  mere  matters  of  form,  and  considered  as 
such ;  or,  if  they  are  inducements  to  purchase,  are  only  so  because 
they  are  promises  by  the  vendor  to  hold  the  vendee  harmless.^  But 
if  a  warranty  is  couched  in  the  shape  of  a  positive  false  statement 
of  a  materia]  latent  fact,  which  statement  leads  to  the  purchase,  it  is 
a  false  pretence.^  Nor  is  it  any  defence  to  a  charge  of  false  pre- 
tence that  it  was  backed  up  by  a  written  warranty  as  to  the  future.® 

§  1162.  Obtaining  goods  by  giving  in  payment  a  cheque  upon  a 

banker  with  whom  the  party  keeps  no  account,  and  which 

negotiat-     he  kuows  wiU  uot  be  paid,  is  clearly  within  the  statute.^ 

leMTr*'^*      So  where  one  in  a  fictitious  name  delivered  to  a  person  to 

spurious      qqW  qu  commission  spurious  lottery  tickets  purporting  to 

be  signed  by  himself,  and  received  from  the  agent  the  pro- 

or  had  a  right  to  dispose  of  it.   Jenkins       *  E.  v.  Codrington,  1  C.  &  P.  661. 
V,  State,  97  Ala.  66,  1898.    But  see,       •  R.  v.  Codrington,  ut  supra ;  State 

under  California    statute.  People  v.  v,  Chunn,  19  Mo.  233,  1853. 
Cox,  45  Cal.  342,  1873.  ^  R.  v.  Kenrick,  6  Q.  B.  49 ;  Dav.  & 

1  State  V,  Dorr,  33  Me.  498,  1851 ;  M.  208 ;  R.  v.  Abbott,  ir^fra ;  State  v. 

State  V,  Hill,  72  Me.  238,  1881 ;  Com.  Dorr,  33  Me.  498, 1851 ;  State  v.  Stan- 

V.  Grady,  13  Bush,  285,  1877.    See  ley,  64  Ibid.  157, 1875 ;  State  v,  Jones, 

People  V.  Hambei^,  84  Cal.  468, 1890.  70  N.  C.  75,  1874 ;  State  v.  Munday, 

«  Infra,  i  1186 ;  People  v.  Sully,  ut  78  Ibid.  460,  1878 ;  State  v.  Newell,  1 

supra ;  though  see  Com.  v.  Brady,  13  Mo.  248, 1822 ;  Jackson  v.  People,  126 

Bush,  285,  1877.  111.  139,  1888.    See  infra,  I  1180. 

»  People  t;.  Garnet,  35  Cal.  470, 1868.       «  Watson  v.  People,  87  N.  Y.  561 ; 

*  Infra,  J  1192  ;  State  v.  Young,  76  26  Hun,  76,  1882. 
N.  C.  258,  1877  ;  State  v,  Chunn,  19       •  R.  v.  Freeth,  R.  &  R.  127 ;  R.  v. 

Mo.  233,  1853.  Jackson,  3  Camp.  370 ;  2  East  P.  C. 
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oeeds  of  the  sale,  he  was  held  liable  to  indictment  for  obtaining  such 
ageDt's  goods  by  false  pretences.^  And  so  generally  as  to  the  pass- 
ing of  spurious  notes  or  coin  if  goods  or  money  be  obtained 
thereby.*  But  where  the  prisoner  passed  the  note  of  a  country 
bank  which  he  knew  had  stopped  payment,  it  appearing  that  one 
of  the  partners  was  solvent^  Graselee^  J.,  held  that  he  could  not  be 
convicted  for  obtaining  money  under  false  pretences^  there  being  no 
proof  that  the  note  had  lost  its  value.*  Whether  the  note  is  value- 
less is  to  be  determined  on  all  the  evidence  in  the  case  ;^  and  evi- 
dence that  the  bank  has  paid  a  dividend  is  of  weight/  as  showing  the 

940 ;  R.  r.  Parker,  2  Mood.  C.  C.l ;  On  this  case  Sir  J.  F.  Stephen  (Dig. 
7  C.  &  P.  825  ;  Smith  v.  People,  47  Crim.  Law,  art.  330)  comments  as  fol- 
N.  Y.  303,  1872 ;  Foote  v.  People,  17  lows :  "  There  was  some  slight  differ- 
Hun,  218,  1879 ;  Com.  v.  Collins,  8  ence  of  opinion  (or  rather  of  ex- 
Phila.  609,  1871 ;  Maley  v.  State,  31  pression)  amongst  the  judges  in  this 
Ind.  192,  1869 ;  State  v.  Beaucleigh,  case.  The  ju(^es  were  anxious  to 
92  Mo.  490, 1887  ;  Newberry  v.  State,  point  out  that  to  give  a  cheque  on  a 
32  Tex.  Cr.  145, 1893  ;  People  v.  Was-  bank  where  the  drawer  has  no  balance 
servogle,  77  Cal.  173, 1888 ;  People  v,  is  not,  necessarily,  an  offence,  as  he 
Donaldson,  70  Cal.  116,  1886 ;  Wills  may  hav^e  a  right  to  overdraw  or  a 
r.  State,  24  Tex.  App.  400, 1887 ;  State  reasonable  expectation  that,  if  he  does, 
r.  Cadwell,  79  Iowa,  473,  1890.  his  drafts  will  be  honored.    These  con- 

In  R.  V.  Hazleton,  L.  R.  2  C.  C.  134 ;  siderations  would  seem  to  affect  not 
13  Cox  C.  C.  1,  the  prisoner  was  in-  the  falseness  of  the  pretence,  but  the 
dieted  for  obtaining  goods  by  (amongst  defendant's  knowledge  of  its  falsehood, 
others)  the  false  pretence  that  certain  and  his  intent  to  defraud." 
cheques  were  good  and  valid  orders  ^  Com.  v.  Wilgus,  4  Pick.  177, 1826. 
for  the  payment  of  their  amount.    It  Infra^  §  1170. 

was  proved  that  the  prisoner  ordered       *  R.  v.  Coulson,  T.  &  M.  332  ;  1  Den. 
goods  of  the  prosecutors,  and  said  he  C.  C.  592 ;  4  Cox  C.  C.  227  ;  R.  v. 
wished  to  pay  ready  money  for  them.   Freeth,  R,  &  R.  127  ;  R.  v,  Jarman,  38 
He  gave  cheques  on  a  bank  for  the  L.  T.  (N.  S.)  460 ;  14  Cox  C.  C.  Ill ; 
price,  and  took  away  the  goods.    The  R.  v,  Dowey,  11  Ibid.  115  ;    Com.  v. 
prisoner  had  shortly  before  opened  an  Hulbert,  12  Mete.  446,  1847  ;  Com.  v, 
account  at  the  bank,  but  had  drawn  Nason,  9  Gray,  125,  1857 ;  Maley  v, 
out  the  amount  deposited,  except  a  State,  31  Ind.  192,  1869 ;    Cheek  v, 
few  shillings.    Various  cheques  of  his  State,  1  Cold.  172,  1860  ;    and  cases 
had  been  refused  payment,  and   he  cited  »n/ra,  J  1164;  Taylor  v.  State,  32 
would  not  have    been  permitted  to  Tex.  Cr.  110,  1893.    See  State  v.  All- 
overdraw.    He  did  not  intend  when  red,  84  N.  C.  749,  1881. 
he  gave  the  cheques  to  the  prosecutor      '  R.  v,  Spencer,  3  C.  &  P.  420. 
to  meet  them,  but  intended  to  defraud.       *  Supra,  I  1165. 
It  was  ruled  that  there  was  evidence      *  R.  v.  Evans,  Bell  C.  C.  187 ;  8  Cox 
of  the  false  pretence  that  the  cheques  C.  C.  257. 
were  good  and  valid  orders  for  the 
payment  of  their  amount. 
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note  18  of  some  value.  Generally,  however,  it  is  enough  to  prove 
in  such  case  that  the  bank  was  broken,  and  unable  to  pay  ;  and  that 
these  facts  the  defendant  knew.^  Nor  does  it  make  any  difference 
that  the  note  was  on  its  &ce  defective,  and  that  the  prosecutor 
oould  read.^  On  the  other  hand,  the  mere  passing  of  a  note,  or 
other  business  paper  on  its  nominal  value,  is  an  affirmation  of  its 
value.* 

For  A.  falsely  to  sign  his  name  as  agent  for  B.  and  thereby  ob- 
tain goods,  is  a  false  pretence  in  A.  ;*  and  so  for  A.  falsely  to  de- 
clare that  a  signature  of  a  non-existent  person  made  by  him  is 
good.*^ 

§  1163.  Even  a  post-dated  cheque  is  within  the  statute,  if  the 
defendant  falsely  declares  or  implies  that  the  cheque  is 
uttering  genuine  and  good.*  Thus  where  the  prisoner  was  charged 
cheque.*^  with  falsely  pretending  that  a  post-dated  cheque,  drawn 
by  himself,  was  a  good  and  genuine  order  for  £25,  and 
of  the  value  of  £25,  whereby  he  obtained  a  watch  and  chain  ;  and 
the  jury  found  that  before  the  completion  of  the  sale  and  delivery 
of  the  watch  by  the  prosecutor  to  the  prisoner,  he  represented  to 
the  prosecutor  that  he  had  an  account  with  the  bankers  on  whom 
the  cheque  was  drawn,  and  that  he  had  a  right  to  draw  the  cheque, 
though  he  postponed  the  date  for  his  own  convenience,  all  of  which 
was  false ;  and  that  he  represented  that  the  cheque  would  be  paid 
on  or  after  the  day  of  the  date,  but  that  he  had  no  reasonable  ground 

*  See  %nfr%  \  1165.  cheque  on  a  bank,  purporting  to  be 

*  R.  v.  JesBop,  Dears.  &  B.  C.  C.  drawn  by  one  Steinbach,  and  dated 
442.    7n/ro,  \  1189.  August  29.    This  prisoner  represented 

'  See  cases  cited  in  prior  notes  to  to  be  a  valid  security,  and  attention 

this  section.    Infra,  \  1170 ;  see  Lesser  being  called  to  the  fact  that  it  was 

V.  People,  73  N.  Y.  78, 1878 ;  State  v.  dated  the  29th,  stated  that  this  was 

Moore,  111  N.  0.  667, 1892.  done  because  it  was  so  late  in  the  day 

*  Supra,  JJ  667,  669.  and  the  bank  was  closed.    No  account 

*  Supra,  ii  669,  660.  was  kept  at  the  bank  by  any  Stein- 

*  Lesser  v.  People,  73  N.  Y.  78,  bach,  and  the  cheque  was  worthless. 
1878  ;  s.  c.  12  Hun,  668,  1878.  The  cheque  was  taken  and  prisoner 

Li  this  case  the  facts  were  as  fol-  and  his  friend  took  away  the  goods, 
lows :  "  On  the  28th  of  August  the  It  was  held  by  the  Court  of  Appeals, 
prisoner,  having  bargained  for  goods  affirming  the  judgment  of  the  court 
of  complainant,  sent  out  from  com-  below,  that  the  offence  constituted  a 
plainant's  residence,  where  he  was,  a  false  pretence,  and  the  fact  that  the 
friend  who  was  with  him  to  get,  as  he  cheque  was  post-dated  would  not  be 
said,  the  money  to  pay  for  the  goods,  ground  to  set  aside  a  conviction  for 
The  friend  soon  after  returned  with  a  obtaining  goods  under  false  pretences 
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to  believe  that  it  woald  be  paid^  or  that  he  had  the  funds  to  pay  it ; 
he  was  held  to  be  properly  convicted.' 

§  1164.  As  the  person  who  advances  money  or  goods  on  a  forged 
dieqae   parts  absolutely  with  his  property  in  the  thing 
passed^  it  is  not  larceny  but  fake  pretences  so  to  obtain  moMv'by 
money  or  goods.*  forged 

paper  not 

Sach  has  been  held  to  be  the  law  in  a  case  where  a  ser-  larceny 
vant,  who  had  authority  to  buy  goods,  and  was  to  be  repaid  pUetences. 
on  producing  a  ticket  containing  a  statement  of  the  purchase, 
produced  such  a  ticket,  and  obtained  the  amount  stated  therein,  no 
purchase  having  been  in  fact  made.' 

Cases,  however,  can  be  readily  conceived  where  the  defendant 
brings  the  order  ostensibly  for  a  third  person,  in  which,  as  only 
possession  of  the  money  or  goods  is  passed  to  the  defendant  by  the 
prosecutor,  the  defendant  is  guilty  of  larceny,  if  he  fraudulently 
appropriate  the  property} 

It  may  happen,  however,  that  where  forgery  is  a  felony,  and  false 
pretences  a  misdemeanor,  the  latter,  when  the  two  coalesce,  may 
merge  at  common  law  in  the  former.^  False 

§  1164  a.  By  the  Revised  Statutes  of  the  United  States  claims  to 

,      ,  ,  govem- 

(§  5488),  it  is  made  an  indictable  offence  to  present  a  nienta 
false  claim  to  the  government,  knowing  it  to  be  false.^  offence. 

3.  Fcdsiiy  of  the  Pretences. 

§  1165.  It  is  generally  impossible  to  prove  an  absolute  negative, 
and  it  is  sufficient,  therefore,  for  the  prosecution  to  ap-  oniy 
proximate,  as  far  as  is  in  its  power,  to  such  negative,  **^^abii- 
leaving  it  to  the  defendant,  if  he  can,  to  break  this  down  ity  of  fais- 

itv  need  be 

by  proving  the  affirmative  fact.'^    This  may  be  illustrated  shown. 

'  K  V,  Parker,  7  C.  &  P.  825 ;  2   Humph.  37,  1840 ;  Aiken  v.  State,  90 
Mood.  C.   a   1.    See  infra,  i   1174.   Ga.    452,  1892;    though    see    R.    v. 
That  passing  half  a  bank  note  may  Evans,  5  C.  &  P.  553 ;  Cheek  v.  State, 
be  a  false  pretence,  see  R.  v.  Murphy,   1  Cold.  (Tenn.)  172,  1860. 
13  Cox  C.  C.  298.  8  R.  v,  Barnes,  2  Den.  C.  C.  59. 

"  R.  V.  Prince,  L.  R.  1  C.  C.  150  ;  11       *  Supra,  i  964. 
Cox  C.*C.  193;   so  as  to  obtaining       *  Infra,  i  1344. 
goods  by  forged  or  flash  notes  or  coin  ;       •  See  U.  S.  v.  Hull,  14  Fed.  Rep. 
R.  V.  Coulson,  T.  &  M.  332  ;  1  Den.   324,  1882  ;  U.  S.  v,  Snyder,  Ibid.  554 ; 
C.  C.  592 ;  4  Cox  C.  C.  227  ;   R.  v.  4  McCr.  618,  1882  ;  U.  S.  v,  Strobach, 
Byrne,  10  Ibid.  369 ;  Com.  v.  Hulbert,  4  Woods,  592,  1883. 
12  Mete.  446,  1847  ;  Com.  v.  Stone,  4       '  See  Whart.  on  Ev.  §  356  ;  Whart. 
Mete.  43,   1842 ;    Com.  v.  Nason,  9  Crim.  Ev.  i  321. 
Gray,  125,  1857 ;    Tyler  v.  State,  2       P.,  the  prosecutor,  lent  money  to  C. 
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by  cases  where  the  note  of  a  broken  bank  is  passed.  The  prosecu- 
tion must^  as  has  been  seen/  prove  that  the  bank  is  broken  ;  and  if 
it  appear  that^  though  the  bank  has  stopped^  there  are  still  solvent 
parties  who  are  liable  for  its  paper,  there  can  be  no  conviction  on  a 
count  alleging  the  note  to  be  worthless.'  Yet  where  the  pretence 
is  that  a  note  is  worth  its  nominal  value,  or  that  it  is  good,  it  is  not 
necessary  for  the  prosecution,  where  the  bank  is  insolvent,  to  nega- 
tive every  possibility  of  payment  by  showing  that  all  the  stock- 
holders of  the  bank  had  paid  in  their  stock.* 

The  same  position,  i,  c,  that  proximate  proof  is  enough,  was 
reached  where  the  allegation  was  that  B.  obtained  twenty  yards  of 
carpet  by  falsely  pretending  that  '^  a  certain  person  who  lived  in  a 
large  house  down  the  street,  and  had  had  a  daughter  married  some 
time  back,  had  been  at  him  about  some  carpet,  and  had  asked  him 
to  procure  a  piece  of  carpet,  whereas  no  such  person  had  been  at 
him  about  any  carpet,  or  had  any  such  person  asked  him  to  pro- 
cure any  piece  of  carpet."  The  evidence  was  that  B.  obtained 
twenty  yards  of  carpet  by  stating  to  the  prosecutor,  who  was  a  shop- 
keeper in  a  village,  that  he  wanted  some  carpeting  for  a  fkmily 
living  in  a  large  house  in  the  village,  who  had  had  a  daughter 
lately  married  ;  that  B.  afterward  sold  the  carpeting  so  obtained  to 
two  different  persons,  and  a  lady  was  called,  who  lived  in  the  vil- 
lage, whose  daughter  was  married  about  a  year  previously,  and  who 
stated  that  she  had  not  sent  B.  to  the  prosecutor's  shop  for  the  car- 
pet. It  was  held,  that  there  was  a  sufficient  false  pretence  proved 
and  n^atived,  and  the  case  of  the  prosecution  was  made  out.*  And 
where  a  postman  falsely  pretended  that  the  sum  of  2«.  was  payable 

at  interest,  on  the  security  of  a  bill  of  and  that  he  had  sold  a  good  business 

sale  on  furniture,  a  promissory  note  of  for  a  certain  large  sum,  whereas  the 

C.  and  another  person,  and  a  declara-  business  was  worthless,  and  he  had 

tion  made  by  C.  that  the  furniture  been  bankrupt,  it  was  ruled  that  the 

was  unincumbered.    The  declaration  indictment    could    not  be    sustained 

was  untrue  at  the  time  it  was  handed  upon  either  of  the    representations, 

to  P.,  C.  having,  a  few  hours  before,  E.  v,  Williamson,  21  L.  T.  (N.  S.) 

given  a  bill  of  sale  for  the  furniture  444 — Byles. 

to  another  person,  but  not  to  its  full  ^  See  supra^  J  1162. 

value.     It  was  held  that  there  was  '  E.  v,  Spencer,  3  C.  &  P.  420 ;  R. 

evidence  to  support  the  prosecution,  v,  Evans,  Bell  C.  0. 187 ;  8  Cox  C.  C. 

E.  V,  Meakin,  11  Cox  C.  C.  270.  257. 

But  where  it  appeared  that  C,  on  '  Com.  v.  Stone,  4  Mete.  43,  1842. 

engaging  an  assistant  from  whom  he  *  E.  v,  Burnsides,  Bell  C.  C.  282 ;  8 

received  a  deposit,  represented  to  him  Cox  C.  C.  370. 
that  he  was  doing  a  good  business, 
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on  a  post  letter^  intrusted  to  him  for  delivery^  whereas  Is,  only  was 
payable,  it  was  held  that  the  offence  was  complete  when  he  made 
the  pretence,  and  that  the  absence  of  any  evidence  to  show  posi- 
tively that  he  did  not  pay  over  the  extra  1«.  to  the  superior  officer 
was  immaterial  to  his  guilt  or  innocence.^  That  the  defendant 
knew  the  statement  to  be  false,  is  also  to  be  inferentially  shown.' 

§  1166.  The  burden  of  approximating  a  negative  is  on  the  prose- 
cution, though  when  this  is  done,  any  matter  peculiarly 
within  the  defendant's  knowledge  is  to  be  supplied  by  the  negative  is 
defence.*  In  other  words,  while  the  prosecution  must  g^^PJ^^ 
make  out  all  the  elements  of  its  case,  this  is  to  be  done 
inferentially  as  closely  as  possible  ;  and  when  a  reasonable  certainty 
is  reached,  it  is  for  the  defendant  to  produce  the  affirmative  proof 
requisite  to  break  down  the  prosecution's  approximate  negative.* 
Thus,  in  a  Mississippi  case,  it  was  correctly  held  error,  on  an  indict- 
ment against  a  person  for  pretending  to  be  a  Baptist  minister  in 
good  standing,  to  charge  the  jury  '^  that  if  the  accused  made  the 
false  representations  as  stated,  and  thereby  obtained  the  money, 
they  will  find  him  guilty,  unless  the  accused  has  shown  the  truth 
of  these  representations."*  Yet  it  would  have  been  sound  law  to 
have  told  the  jury,  that  if,  from  the  evidence  of  the  prosecution,  it 
was  to  be  inferred  with  reasonable  certainty  that  the  defendant  was 
not  a  Baptist  minister,  the  burden  was  on  him,  by  producing  his 
hcense,  or  proving  his  authority,  to  show  that  he  was  what  he  thus 
pretended  to  be. 

§  1167.    The   pretence   must   be   squarely   negatived.*  Butpre- 
Thus  it  is  not  enough,  in  order  to  prove  the  insolvency  be  square- 
of  a  partnership,  to  show  the  private  indebtedness  of  par-  [fyed^*^' 
ticular  partners.^ 

§  1168.  While  each  particular  pretence  on  which  conviction  is 
sought  must  be  thus  negatived,  it  is  not  necessary  to  nega- 
tive aU  the  pretences.     Any  one  proved  and  negatived,  to  disprove 
if  it  supplied  a  preponderating   motive,  is   sufficient  to  ?^®  P'®" 
convict.® 

*  R.  V.  Byme,  10  Cox  C.  C.  369.  »  Bowler  v.  State,  41  Miss.  570, 1867. 
»  Whart.  on  Ev.  H  39,  725.    As  to  See,  as  to  license,  infra,  {J  1499  et  seg, 

•denter,  see  infra,  §  1185.    As  to  igno-  •  R.  v.  Kelleher,  14  Cox  C.  C.  48  ; 

ranee  as  a  defence,  see  supra,  §{  84  State  v.  Alphin,  84  N.  C.  746,  1881 ; 

^  9eq.  State  r.  Alfred,  Ibid.  749. 

»  See  Whart.  Crim.  Ev.  J  321 ;  State  '  Com.  v.  Davidson,   1  Cush.  38, 

V,  Wilboame,  87  N.  C.  629,  1882.  1848. 

*  See  Whart.  Crim.  Ev.  j{  321-2,  «  Infra,    {J    1176,    1218 ;    WTiart. 
329,  341.  Crim.  Ev.  {  131 ;  Com.  v.  Stevenson, 
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Ex   ctin         ^  1169.  When  the  pretence  is  false,  it  is  no  defence 
to  pay  no    that  the  defendant  expected  to  pay  when  he  should  be 
able.' 


negation.        1.1.  i 


4.  Pretences  need  not  be  in  Words, 

§  1170.  The  conduct  and  acts  of  the  party  will  be  sufficient, 
^    ^    ,  .    without  any   verbal   assertion,*  and   words,   written    or 

Conduct  ia  ,  .       "^     «      ,  .         «      ,  1 

a  sufficient  spokcu,  imperfectly  setting  forth  a  pretence  raay  be  sup- 
pre  nee.  piemented  by  proofs  of  facts  completing  the  false  pre- 
tence.* Where  a  man  assumes  the  name  of  another  to  whom  money 
is  due  on  a  genuine  instrument,  this  by  itself  is  indictable.*  Where, 
as  we  have  already  seen,  a  person  at  Oxford,  who  was  not  a  mem- 
ber of  the  University,  went  to  a  shop  for  the  purpose  of  fraud, 
wearing  a  commoner's  cap  and  gown,  and  obtained  goods,  this  was 
held  within  the  act,  though  not  a  word  passed  as  to  his  status}  And 
so  where  the  defendant,  an  employ^  in  a  hospital,  wrote  to  a  man- 
ager for  linen,  not  saying  in  words  that  it  was  for  the  hospital,  but 
knowingly  creating  that  impression  in  the  manager's  mind.'  The 
mere  passing  business  paper,  also,  at  its  nominal  value,  is  an 
affirmation  that  such  value  is  real.^    But  to  make  silence  a  pre- 

127  Mass.  446,  1879 ;  Webster  v.  Pec-  •  R.  v.  Franklin,  4  F.  &  F.  94. 

pie,  92  N.  Y.  422,  1883 ;  Beasley  v.  In  an  English  case  determined  in 

State,  69  Ala.  20, 1877 ;  State  v,  Vor-  1877,  the  prisoner,  on  entering  the 

beck,  66    Mo.    168,   1877 ;    Com.   v,  service  of  a  railway  company,  signed 

Lundberg,  43  Leg.  Int.  260,  1^86.  a  book  of  rules,  a  copy  of  which  was 

*  R.  V,  Nay  lor,  L.  R.  1  C.  C.  4 ;  10  given  to  him.  One  of  the  rules  was, 
Cox  C.  C.  149 ;  People  v,  Weiger,  100  "  No  servant  of  the  company  shall  be 
Cal.  362,  1893.  entitled    to  claim  payment    of  any 

'  R.  V,  Giles,  L.  &  C.  502 ;  34  L.  J.  wages  due  to    him  on  leaving    the 

60,  M.  C;    10  Cox  C.  C.  44 ;  R.  v.  company's  service  until  he  shall  have 

Hunter,  Ibid.  642.    That  there  is  no  delivered  up  his  uniform  clothing." 

distinction  in   this  respect   between  On  leaving  the  service  he  knowingly 

written  and  unwritten  words,  see  Com.  and  fraudulently  delivered  up,  as  part 

V.  Stevenson,  127  Maas.  446,  1879.  of  his  uniform,  to  an  officer  of  the 

■  R.  V.  Cooper,  L.  R.  2  Q.  B.  D.  company,  a  great-coat  belonging  to  a 

510 ;  36  L.  T.  (N.  S.)  671 ;  R.  v,  Powell,  fellow-servant,  and  so    obtained   the 

61  L.  T.  (N.  S.)  713,  citing  R.  v,  Giles,  wages  due  to  him.    It  was  ruled  that 

supra.      As  to    variance,  see    infra,  he  was  properly  convicted  of  obtaining 

i  1214.  the  money  by  false  pretences.    R.  v, 

*  R.  V.  Story,  R.  &  R.  81 ;  R.  v.  Bull,  36  L.  T.  (N.  S.)  376 ;  13  Cox  C. 
Barnard,  7  C.  &  P.  784.  See  supra,  C.  608.  Advertisement  in  paper.  R. 
i  1161.  V.  Randell,  67  L.  T.  718,  1887. 

*  Supra,  J  1153.     See  Com.  v,  Dan-       ^  Supra,  {  1162. 
iels,  2  Pars.  332, 1847. 

74 
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tence,  it  mast  be  part  of  conduct  or  acquiesceDce  involving  an 
affirmation.^ 

Silence  in  acquiescing  in  another's  statements  may  amount  to  a 
fiilse  pretence.^  But  the  silence  must  be  of  a  character  to  imply  an 
affirmation  of  such  statements.' 

*  People  V.  Baker,  96  N.  Y.  340,  from  the  owner.  If  the  opposing  view 
1884.  See  People  v.  Baker,  19  Week,  were  to  obtain,  no  bargain  could  be 
Dig.  316, 1884.  closed  without  exposure  to  criminal 

*  Young  V.  R.,  3  T.  R.  98.  See  prosecution.  We  all  of  us  have 
Whart.  Crim.  Ev.  2  679 ;  People  v.  reasons,  personal  to  ourselves,  for 
Cline,  44  Mich.  290,  1880.  The  fact  every  bargain  we  make.  It  is  difficult 
that  I  stand  by  while  B.  is  lending  for  us  always  to  detail  these  reasons ; 
money  to  A.,  who  I  know  is  insolvent,  if  we  did,  it  would  often  expose  us  to 
will  not  make  me  liable  to  B.  unless  I  the  placing  the  goods  at  an  exorbitant 
do  something  to  corroborate  A.'s  price.  If  everything  is  thus  to  be 
statements  of  his  solvency.  There  is  told,  it  would  require  the  man  of  cau- 
no  causal  relation  between  my  silence  tion  and  sagacity,  who,  before  entering 
and  B.'s  loan.  It  is  otherwise  with  on  any  business,  examines  all  the 
my  silence  when  such  silence  is  in  attainable  facts,  to  deliver  to  the  other 
any  way  an  affirmation  of  A.'s  state-  contracting  party  a  lecture  which,  if 
ments.  But  to  action,  in  this  sense,  nothing  were  suppressed,might  occupy 
words  are  not  necessary.  As  we  have  days.  It  would  make  every  one  the 
seen,  the  man  who  buys  goods  in  a  *  guardian,  in  business,  of  every  one 
military  uniform,  which  he  is  not  else.  See  Merkel's  Griminalistische 
entitled  to  wear,  and  who  gets  these  Abhandlungen,  and  see  5  South.  Law 
goods  on  the  credit  of  the  uniform,  Rev.  374. 

under  circumstances  which  make  A  mere  use  of  another's  error  will 
credit  of  this  kind  reasonable,  is  as  not  make  a  false  pretence,  unless  there 
responsible  as  if  he  said,  "  I  am  a  is  something  done  by  the  deceiving 
military  man."  party  to  confirm  such  error.     Other- 

On  the  other  hand,  suppression  of  wise,  a  person  selling  stock  in  the 
facts  by  one  of  the  parties  to  a  contract  market,  he  possessing  exclusive  infor- 
does  not  impose  criminal  liability,  mation  (honorably  acquired)  of  cir- 
unless  there  be  an  active  (as  distin-  cumstances  calculated .  to  make  the 
guished  from  a  passive)  negation  of  stock  less  valuable,  would  be  indict- 
fiftcts.  The  Rothschilds  incurred  no  able.  In  no  case,  in  fact,  where  there 
criminal  liability  when  they  bought  is  a  sale,  is  the  information  of  the  par- 
large  masses  of  consols  on  the  receipt  ties  the  same ;  hence,  if  the  conceal- 
of  private  intelligence,  which  they  ing  of  information  is  a  false  pretence, 
kept  to  themselves,  of  the  defeat  of  there  is  no  sale  which  would  not  be 
Napoleon  at  Waterloo.  I  may  believe  open  to  an  indictment  for  false  pre- 
a  particular  piece  of  china,  which  I  tences.  Whart.  on  Cont.  JJ  232  et  seq, 
offer  to  buy  at  a  farm-house,  to  be  of  Yet  there  are,  as  we  have  seen,  cases 
peculiar  antiquarian  value,  but  I  am  in  which  suppression  of  a  fact  by  a 
not  indictable  if  I  conceal  this  belief  vendor  is  an  indictable  false  pretence. 

»  Supra,  i  211  d. 
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5.  They  need  not  he  by  the  Defendant  personally, 

§  1171.  Where  two  persons  are  jointly  indicted   for   obtaining 
goods  by  false  pretences,  made  designedly  and  with  intent 
by  one        to  defraud,  evidence  that  one  of  them,  with  the  knowle<lge, 
ate  IB  pre-    approbation,   concurrence,   and    direction   of   the    other, 
tenceby      made  the  false  pretences  charged,  warrants  the  convic- 
tion of  both.^ 

A  jeweller,  for  instance,  sells  a  spuri-  He  who  enters  into  a  bargain  of 
ous  ring  as  of  true  metal.  He  may  any  kind  implies  : 
not  say,  "  This  is  gold,"  but  he  asks  I.  The  existence  of  all  conditions 
for  it  the  price  of  gold,  and  from .  his  essential  to  the  validity  of  the  trans- 
whole  conduct  the  assertion  that  it  is  action  on  his  part,  so  far  as  such  con- 
gold  is  implied.  He  is  as  much  in-  ditions  are,  or  ought  to  be,  within  his 
dictable  for  false  pretences  as  if  he  knowledge.  Thus,  he  who  calls  for 
had  actually  said,  "This  is  gold."  the  payment  of  a  debt  implies  the 
Suppose,  however,  that  the  sale  is  not  existence  of  a  right  on  his  part  to 
of  a  gold  ring,  but  of  a  mass  of  bul-  make  the  demand.  He  who  takes  a 
lion,  at  a  time  when  specie  payments  receipt  implies  that  he  made  a  pay- 
are  suspended.  If  the  bullion  be  sold  ment  to  which  the  receipt  corresponds, 
as  gold,  but  is  of  base  metal,  then  an  II.  The  existence  of  analogous  con- 
indictment  lies.  But  an  indictment  ditions  in  the  other  party.  He,  for 
does  not  lie  because  it  turns  out  that  .instance,  who  buys  a  particular  article 
the  vendor  has  secret  information  implicitly  expresses  the  opinion  that 
from  which  he  has  reason  to  conclude  the  seller  is  capable  of  disposing  of 
that  gold  will  materially  fall  in  value  the  article. 

soon  after  the  sale.  The  distinction  is  III.  A  bargaining  party  also  implies 
this :  By  the  usage  of  trade,  he  who  the  existence  of  the  conditions  on 
sells  an  article  as  of  a  particular  class  which  the  other  party  depended  when 
warrants  it  to  be  of  that  class,  so  that  entering  into  the  transaction.  Thus, 
he  becomes  responsible  if  it  is  spuri-  the  manufacturer  who  delivers  to  his 
ous ;  but  if  the  article  be  genuine,  customers  particular  articles  implies 
there  is  no  warranty  as  to  its  value.  the  existence  of  qualities  which  go 
In  interpreting  words  when  used  as  to  make  up  the  value  of  the  goods 
false  pretences,  we  must  take  them  in  when  ordered.  The  grocer  who  de- 
the  sense  in  which  they  are  understood  livers  a  package  to  a  purchaser  call- 
by  the  person  deceived.  The  deceiver  ing  for  a  pound  of  coffee  implies  that 
cannot  shelter  himself  by  the  pretext  the  package  contains  the  article  called 
that  the  words  had  a  double  meaning,  for,  in  the  required  quantity.  Of  this 
and  that  they  might,  in  one  sense,  be  kind  of  implicit  assertion  Mittermaier 
truthful,  though  not  in  the  sense  gives  us  the  following  illustration : 
in  which  they  were  accepted.  Ibid.  "  A  customer  sees  an  ornament,  ex- 
627  et  seq,  quisitely    elaborated,    set    with    cut 


*  R.  V.  Moland,  2  Mood.  C.  C.  276 ;  Com.  v.  Harley,  7  Mete.  462,  1844 ; 
Cowen  r.  People,  14  111.  348,  1853  ;  State  v.  Grant,  86  Iowa,  216,  1892 ;  Com. 
V.  Blood  (Mass.),  8  Crim.  Law  Mag.  89, 1886  ;  Whart.  Crim.  Ev.  J  102.  Infra, 
U  1202,  1211-2. 
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An  all^ation  in  an  indictment  that  the  defendants  obtained 
goods  of  A.,  B.,  and  C,  partners  in  trade,  by  felse  pretences  made 
to  them,  is  supported  by  proof  that  the  defendants  made  the  alleged 
false  pretences  to  their  clerk  and  salesman,  who  communicated  them 
to  B.,  and  that  the  goods  were  delivered  to  the  defendants  in  con- 
sequence  of  those  false  pretences.^  And  it  is  not  necessary,  in 
order  to  convict  the  defendants  in  such  case,  to  prove  that  they, 
or  either  of  them,  obtained  the  goods  on  their  own  account,  or 
derived,  or  expected  to  derive,  personally,  any  pecuniary  benefit 
therefrom.*    And,  generally,  the  delivery  of  goods  or  money  to  a 

stones ;  he  supposes  they  are  jewels,  no  assent  by  the  party  receiving  the 

and   offers  $100  for  the    ornament;  money  to  assumptions  by  the  other 

the  vendor  sees  the  error  of  the  pur-  party  which  are  essential  incidents  of 

chaser,  but  does  not  undeceive  him,  the  bargain.    Whart.  on  Cont.  JJ  232 

and  takes  the  money."    This  is  a  case  et  seg. 

of  obtaining  money  on  false  pretences.  *  Com.  v.    Harley,    7    Mete.    462, 

The  offering  of  $100  for  an  ornament  1844.    An  indictment  charged  K.  and 

which  would  not  be  worth  one-tenth  P.  with  felsely  pretending  to  B.  that 

that  sum  if  the  stones  were  not  jewels,  they  had  a  quantity  of  tobacco,  which 

is  equivalent  to  a  statement  by  the  they  proposed  to  sell,  and  did  sell  to 

purchaser  that  they  were  jewels,  and  him,    and    thereby  obtained    money 

to  a  silent  admission  by  the  vendor  to  from  him.    The  evidence  was  that  K. 

the  same  effect.    At  the  same  time,  it  and  P.,  acting   together,    were    the 

must  be  remembered  that  a  bare  en-  chief  parties  by  whom  the  false  pre- 

trance  into  a  particular  transaction  is  tences  had  been  made.    It  was  held, 

not  in  itself  such  an  affirmation  of  the  that  the  acts  of  P.  were  the  acts  of  K., 

opinion  of  the  other  contracting  party  and  admissible  against  him  upon  the 

as  to  amount  to  a  false  pretence,  even  indictment.    B.  v.  Kerrigan,  9  Cox  C. 

though  the  transaction  be  entered  into  C.  441. 

fraudulently.    It  is  possible  to  take  an  *  In/ray  i  1184 ;  Com.  v.  Harley,  7 

attitude  of  absolute  "  non-committal-  Mete.  462,   1844 ;    R.  v,  Moland,    2 

iam  "  as  to  such  expressions,  and  it  Mood,  C.  C.  276 ;   Cowen  v.  People, 

would  be  absurd  to  treat  a  refrisal  to  14   111.    348,    1853 ;    but   see   infra, 

affirm  as  an  affirmation.    A. — ^to  take  i  1202. 

another  of  Mittermaier's  cases — imag-  An  indictment  charged  the  prisoner 
ines  that  he  has  made  a  large  sum  in  a  with  attempting,  by  false  pretences 
speculation  in  which  he  was  engaged ;  made  to  J.  B.  and  others,  to  defraud 
exhilarated  with  his  supposed  good  the  said  J.  B.  and  others  of  certain 
fortune,  he  pays  a  debt  of  500  florins ;  goods,  the  property  of  the  said  J.  B. 
the  creditor  takes  the  money,  knowing  and  others.  On  the  trial,  it  was 
at  the  time  that  the  debtor  is  in  error  proved  that  the  prisoner  made  the 
as  to  the  success  of  the  speculation,  false  pretences  set  forth  in  the  indict- 
but  without  undeceiving  him.  Put-  ment  to  J.  B.  only,  with  intent  to  de- 
ting  aside  the  fact  that  obtaining  fraud  J.  B.  and  others,  his  partners, 
payment  of  a  debt  cannot  be  made,  by  of  property  belonging  to  the  firm  ; 
itself,  indictable,  there  is  in  this  case  and  it  was  held  that  there  was  no 
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third  person  on  account  of  the  defendant,  is  a  delivery  to  the  de- 
fendant.^ 

§  1172.  The  prosecutor,  however,  cannot  prove  false  pretences 

made  by  a  third  person,  allied  to  have  been  made  by  the 
ftcy  mu^st  procurement  of  the  defendant,  without  firet  showing  that 
be  first        ^\^Q  defendant  instigated  such  person  to  make  them  ;'  nor 

can  the  defendant,  who  fraudulently  negotiates  spurious 
paper,  be  convicted  under  the  statute  for  the  subsequent  act  of  the 
purchaser  of  such  spurious  paper,  done  innocently  and  without  the 
defendant's  knowledge  or  instigation,  in  obtaining  money  on  such 
paper.  ^ 

6.  They  must  rdaJte  to  a  Past  or  Present  State  of  Things. 
§  1173.  A  false  pretence,  under  the  statute,  must  relate  to  a  past 
Promises  ^vent  or  existing  fact.  Any  representation  with  regard 
orpredic-  to  a  future  transaction  is  excluded*  Thus,  for  instance, 
not  false  a  false  statement,  that  a  draft,  which  the  defendant  ex- 
pretences,    j^jjjj^g  ^Q  ^g  prosecutor,  has  been  received  from  a  house 

of  good  credit  abroad,  and  is  for  a  valuable  consideration,  on  the 
faith  of  which  he  obtains  the  prosecutor's  goods,  is  within  the  law ; 
a  promise  to  deposit  with  him  such  a  draft  at  some  future  time, 
though  wilfully  and  intentionally  false,  and  the  means  of  the  prose- 
cutor's parting  possession  with  his  property,  is  not.  So  a  pretence 
that  the  party  would  do  an  act  that  he  did  not  mean  to  do  (as  a  pre- 

variance  between  the  indictment  and  127  Mass.  446,  1879 ;  Com.  v.  Drew, 
the  proof,  as  the  words,  "  and  others,"  19  Pick.  179,  1837  ;  People  v.  Blanch- 
in  the  allegation  that  the  false  pre-  ard,  90  N.  Y.  314,  1882 ;  Com.  v. 
tence  was  made  "  to  J.  B.  and  others,"  Moore,  99  Pa.  570, 1882 ;  Dillingham 
might  be  rejected  as  surplusage.  R.  v.  State,  6  Ohio  St.  280, 1865 ;  Colly 
V.  Kealey,  1  Eng.  Law  &  Eq.  585 ;  2  v.  State,  55  Ala.  85,  1876 ;  State  v. 
Den.  C.  C.  68.  Evers,  49  Mo.  542, 1872  ;  Ryan  v.  State, 

1  Sandy  v.  State,  60  Ala.  58,  1877.  46  Ga.  128,  1872 ;  Keller  v.  State,  51 
Infra,  i  1227.  Ind.  Ill,  1875  ;  Gage  v.  Lewis,  68  111. 

'  Per  Bronson,  C.  J.,  People  v.  Par-  604,  1873 ;  Canter  v.  State,  7  Lea,  349, 
ish,  4  Denio,  153,  1847.  1881 ;    In  re  Snyder,   17  Kans.  642 

»  Ir^ra,  i  1202.    Bracey  v.  State,  64  1877  ;    McKenzie   v.    State,  6   Eng. 
Miss.  17,  1886.  (Ark.)  594,  1851 ;    Johnson  v.  State, 

*  R.  V.  Lee,  L.  &  C.  C.  C.  309  ;  R.  v.  41  Tex.  65,  1874 ;  State  v.  Thaden,  43 
Goodhall,  R.  &  R.  461 ;  R.  v.  Wood-  Minn.  325,  1890 ;  State  v.  Colly,  39 
man,  14  Cox  C.  C.  179 ;  R.  v.  Burgon,  La.  An.  841, 1887  ;  Scarlett  v.  State, 
D.  &B.  11;  Ex  parte  BuiTeU,h.B..l  25  Fla.  717,  1889;  Rothschild  v, 
Ch.  D.  652 ;  Sawyer  v.  Prickett,  19  State,  13  Lea,  294, 1884.  See,  as  con- 
Wall.  146,  1873;  Long  v.  Woodman,  flicting  with  this  rule,  State  v.  Nichols, 
58  Me.  49,  1870 ;  Com.  v.  Stevenson,  1  Houst.  C.  C.  114, 1862. 
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tenoe  that  he  would  pay  for  goods  on  delivery)  was  ruled  by  all  the 
judges  not  to  be  a  false  pretence^  within  the  statute  of  Geo.  II.  ;^ 
and  the  same  rule  is  distinctly  recognized  in  this  country,'  it  being 
held  that  the  statement  of  an  intention  is  not  a  statement  of  an  ex- 
isting fact.'  Thus,  to  take  as  an  illustration  an  English  case,  on  an 
indictment  for  obtaining  goods  in  a  market  by  falsely  pretending 
that  a  room  had  been  taken  at  which  to  pay  the  market  people  for 
their  goods,  the  jury  found  that  the  well-known  practice  was, for 
buyers  to  engage  a  room  at  a  public  house,  and  that  the  prisoner 
conveyed  to  the  minds  of  the  market  people  that  she  had  engaged 
such  a  room,  and  that  they  parted  with  their  goods  on  such  belief. 
It  ¥ra8  held,  there  being  no  evidence  that  the  prisoner  knew  of  such 
a  practice,  and  the  case  being  consistent  with  a  promise  only  on  her 
part  to  engage  such  a  room  and  pay  for  the  goods  there,  that  a  con- 
viction could  not  be  sustained.^ 

§  1174.  But  a  concurrent  promise  does  not  neutralize  an  accom- 
panying false  pretence.'  If  there  be  the  false  statement  of  an  ex- 
isting &ct,  the  adding  to  this  of  false  promises  does  not  take  the 
case  out  of  the  statute,  when  the  false  pretence  was  the 
decisive  influence.*  And  this  holds,  even  though  the  pros-  pretence  w 
ecutor  would  not  have  yielded  to  the  pretence  without  the  JJIJ^^jg^'ijy 
promise.^  And  it  is  even  said  by  Crompton,  J.,  that  the  concur- 
pretence  need  not  necessarily  be  of  some  alleged  existing  promise. 

^  B.  v.  Goodhall,  B.  &  B.  461 ;  B.  was  held  that  this  was  not  such  a 

V,  Wakeling,  Ibid.  504 ;  B.  v.  Gates,  false  pretence  of  an  existing  fact  as  to 

Dears.  C.  C.  459 ;  29  Eng.  Law  &  £q.  warrant  a  conviction.    B .  v.  Lee,  9 

552.    See  Glackan  v.  Com.,  3  Mete.  Cox,  C.  C.  304. 

(Ky.)  232, 1860.  *    Com.  v,  Wallace,  114  Pa.  405, 

*  People  t;.  Haynes,  11  Wend.  557 ;  1886 ;  Thomas  v.  State,  90  Ga.  437, 
14  Ibid.  547,  1835  ;  Com.  v.  Burdick,  1892.  See  B.  v,  Burgon,  D.  &  B.  11 ; 
2  Barr,  163,  1845  ;  Burrow  v.  State,  7  7  Cox  C.  C.  131 ;  State  v.  Hill,  72  Me. 
Eng.  (Ark.)  65,  1851 ;  Glackan  v.  238,  1881 ;  State  v.  Cowdin,  28  Kans. 
Com.,  3  Mete.  (Ky.)  232, 1860.  Supra^  191,  1882. 

1 1136.  *  B.  V,  Jennison,  Leigh  &  Cave, 

*  Ibid.;  People  v.  Blanchard,  90  N.  157 ;  9  Cox  C.  C.  158 ;  B.  v.  West,  8 
Y.  314,  1882.  Ibid.  12  ;  B.  v,  Asterley,  7  C.  &  P.  191 ; 

*  B.  V,  Burrows,  11  Cox  C.  C.  258.      Com.  v.  Lincoln,  11  Allen,  233,  1865  ; 
Where  the  prosecutor  lent  £10  to  State  v.  Bowley,  12  Conn.  101,  1837. 

the  prisoner,  induced  by  his  false  pre-  Of  this  principle,  a  striking  illustra- 
tence  that  he  was  going  to  pay  his  tion  is  given,  mpray  i  1163 ;  and  as  to 
rent,  and  the  proof  was  that  if  the  promises  to  marry,  see  «t/pra,  {  1148. 
prisoner  had  not  told  him  that  he  was       ^  B.  v.  West,  8  Cox  C.  C.  12 ;  B.  v. 
going  to  pay  his  rent  the  prosecutor  Fry,  7  Ibid.  394 ;  D.  &  B.  449. 
would  not  have  lent  the  money ;  it 
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fiwt,  capable  of  being  disproved  by  positive  testimony,  but  may  de- 
pend on  the  bond  fide  intention  and  capacity  of  the  defendant  at  the 
time  of  entering  into  a  contract  to  perform  it,  or  to  do  some  act  at 
a  future  period.^  Hence,  as  we  have  seen,"  it  may  be  a  false  pre- 
tence to  utter  a  post-dated  cheque. 

7.   They  must  have  been  the  Operative  Oatiae  of  the  Transfer. 

§  1175,  Where,  in  Massachusetts,  one  of  the  representations 
proved  was  that  the  defendant  gave  a  false  name,  and 
operative  where  the  prosecutor  testified  that  this  misrepresentation 
Satute!^*"^  had  no  influence  in  inducing  him  to  paii;  with  his  goods, 
it  was  held  to  have  been  the  duty  of  the  court,  either  at 
the  time  or  in  the  charge,  to  instruct  the  jury  that  such  misrepre- 
sentation was  not,  upon  the  evidence,  proved  to  have  been  an  induc- 
ing motive  to  the  obtaining  of  the  goods  by  the  defendant.*  The 
same  view  generally  obtains,  it  being  held  that  there  must  be  causal 
relation  between  the  pretence  and  the  transfer.* 

^  R.  V.  Jones,  6  Cox  C.  C.  467.  which  the    false  pretence  consisted^ 

*  Supray  i  1162.  and  that  the  false  pretence  in  no  way 

*  R.  V,  Dale,  7  C.  &  P.  352  ;  Com.  v,  confirmed  or  strengthened  him  in  this 
Davidson,  1  Cush.  33,  1848 ;  Clark  v,  belief;  can  it  be  said  that  he  parted 
People,  2  Lans.  329,  1869.  See  R.  v,  with  his  goods  on  the  faith  of  the 
Gardner,  7  Cox  C.  C.  136 ;  D.  &  B.  false  pretence  ?  Or,  to  put  the  case 
40  ;  Com.  v.  Drew,  19  Pick.  179, 1837  ;  in  the  concrete  :  A.  is  firmly  of  the 
Com.  V,  Herschell,  Thacher's  C.  C.  belief  that  B.  is  a  rich  man,  worth 
70,  1824 ;  Schleisinger  v.  State,  11  $100,000.  B.  comes  to  A.  and  says  : 
Ohio  St.  669,  1860.  "  Lend  me  $10,000 ;  I  am  worth  that 

*  R.  v.  Dale,  7  C.  &  P.  362 ;  Hors-  sum."  B.'s  statement  that  he  is  worth 
fall  V.  Thomas,  1  H.  &  C.  90 ;  People  $10,000  has  no  effect  on  A.,  who  is 
V,  Miller,  2  Parker  C.  R.  197,  1854 ;  already  convinced  of  B.'s  great  wealth, 
R.  V,  Lamer,  14  Cox  C.  C.  497  ;  Ther-  outside  of  this  declaration.  A.  lends 
asson  V.  People,  82  N.  Y.  238,  1880 ;  B.  the  money.  Supposing  that  B.'s 
People  V,  Baker,  96  Ibid.  340, 1884 ;  statement  was  knowingly  false,  can 
State  V,  Tomlin,  6  Dutch.  13,  1860 ;  he  be  convicted  of  obtaining  money 
State  V.  Timmins,  68  Ind.  98,  1877  ;  on  false  pretences  ?  Certainly  not,  if 
People  V,  McAllister,  49  Mich.  12,  A.  declare  he  lent  the  money  solely 
1882 ;  State  v.  Kealy  (Iowa),  66  N.  W.   from  what  he  knew  by  himself. 

Rep.  284,  1893.    /»/m,  §  1227.  Falsehoods,  also,  told  by  a  party  as 

The  cases  usually  given  on  this  to  matters  not  part  of  the  considera- 
point  are  those  where  the  prosecutor  tion  of  a  bargain,  and  which  were  not 
was,  at  the  time  when  the  false  pre-  operative  in  its  concoction,  are  not 
tence  was  uttered,  fully  aware  of  its  false  pretences  under  the  statute.  This 
falsity.  Suppose,  however,  he  was  applies  peculiarly  to  false  statements 
firmly  convinced,  before  the  utter-  as  to  motives  which  induce  the  party 
ance,  of  the  truth  of  the  statements  of  to  sell  or  to  buy. 
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§  1176.  But  it  is  not  necessary  to  a  conviction  that  the  false  pre- 
tence alleged  should  have  been  the  sole  inducement  by 
which  the  property  in  question  is  parted  with,  if  it  had  a  not  be^he 
preponderating  influence  sufficient  to  turn  the  scale,  al-  ^^^j^^ 
though  other  considerations  operated  upon  the  mind  of 
the  party.*    And  this  Ls  true  even  though  the  prosecutor  would  not 
have  surrendered  the  goods  solely  on  the  pretence  allied.      To 
require  that  the  belief  should  be  the  exclusive  motive  would  ex- 
elude  conviction  in  any  case;    for  in  no  case  is  any  motive  ex- 
clusive.* 

§  1177.  If  the  pretences  were  not  made  use  of  until  after  the 
bargain  was  consummated^  it  cannot  be  said  with  truth, 
that  it  was  by  force  of  them  the  property  was  obtained.'  been  before 
Thus,  in  a  New  York  case,  a  purchase  of  merchandise  ciowd^ 
was  made,  the  goods  selected,  put  in  a  box,  and  the  name 
of  the  purchaser  and  his  place  of  residence  marked  thereon,  and  the 

^  SuprOf  il5S;  B.  v.  Hewgill,  Dears,  that  10s,  only  was  due,  was  a  bill  of 
315 ;  24  Eng.  Law  &  £q.  556 ;  B.  v.  parcels  of  another  coat  of  the  value  of 
English,  12  Cox  C.  C.  171 ;  R.  v.  Eagle-  22«.  The  evidence  was  that  C.'s  wife 
ton,  Dears.  515 ;  R.  v.  Lince,  12  Cox  had  selected  the  14s,  Qd,  coat  for  him, 
C.  C.  451 ;  Turner,  J.,  Nicholas  Case,  subject  to  its  fitting  him,  and  had  paid 
1  D.  &  J.  387;  Clarke  v,  Dixon,  7  H.  4«.  6rf.  on  account,  for  which  she  re- 
L.  C.  750;  State  v.  Mills,  17  Me.  211,  ceived  a  bill  of  parcels  giving  credit 
1840;  State  v.  Dunlap,  24  Ibid.  77,  for  that  amount.  On  trying  on  the 
1844 ;  Com.  v.  Coe,  115  Mass.  481, 1874 ;  coat  it  was  found  to  be  too  small,  and 
People  t?.  Herrick,  13  Wend.  87,  1834;  C.  was  then  measured  for  one  to  cost 
Thomas  v.  People,  34  N.  Y.  351, 1866 ;  228.  When  that  was  made  it  was  tried 
Morgan  v.  Skiddy,  62  Ibid.  319,  1875 ;  on  by  P.,  who  was  not  privy  to  the 
8tate  V.  Donohoo,  (Ark.)  27  S.  W.  former  part  of  the  transaction.  C, 
Rep.  226, 1894;  State  v.  Fooks,  (Iowa)  when  the  coat  was  given  to  him, 
19  Rep.  43,  1884.  See  People  v.  handed  the  bill  of  parcels  for  the  14«. 
Stetson,  4  Barb.  151,  1848;  State  v.  6d,  and  10».  saying:  "There  is  10s,  to 
Thatcher,  35  N.  J.  445,  1872;  Smith  pay."  The  bill  was  receipted,  and 
9.  State,  55  Miss.  513,  1878 ;  In  re  the  prisoner  took  the  22s,  coat  away 
Snyder,  17  Kans.  542,  1877 ;  State  v,  with  him.  P.  stated  that,  believing 
Tessier,  32  La.  An.  1227, 1880 ;  and  the  bill  of  parcels  to  refer  to  the  228. 
infra,  i  1218.  coat,  he  parted  with  that  coat  on  pay- 
In  R.  V.  Steels,  11  Cox  C.  C.  5,  a  ment  of  10«.,  otherwise  he  should  not 
conviction  was  sustained  on  an  in-  have  done  so.  R.  v.  Steels,  17  L.  T. 
dictment  which  alleged  that  C,  the  (N.  S.)  666;  11  Cox  C.  C.  5~C.  C.  R. 
prisoner,  obtained  a  coat  from  P.  by  '  Supra,  §  119. 
&lsely  pretending  that  a  bill  of  par-  '  R.  v.  Jones,  15  Cox  C.  C.  475;  50 
eels  of  a  coat,  value  14«.  6d,,  of  which  L.  T.  (N.  S.)  726 ;  State  v.  Church,  43 
4f,  6d.  had  been  paid  on  account,  and  Conn.  471, 1876. 
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box  ooDtainirg  the  goods  put  on  board  a  steamboat  designated  by 
the  purchaser,  to  be  forwarded  to  his  residence :  it  was'  held  that 
the  sale  was  complete  at  this  pointy  and  the  goods  became  the  prop- 
erty of  the  purchaser.  Hence,  where,  after  such  delivery,  the  vendor, 
on  receiving  information  inducing  him  to  suspect  the  solvency  of  the 
purchaser,  expressed  an  intention  to  reclaim  the  goods,  and  the  pur- 
chaser thereupon  made  representations  in  respect^  to  his  ability  to 
pay,  by  means  of  which  the  vendor  abandoned  his  intention,  and 
the  purch  aser  was  then  indicted,  charged  with  the  offence  of  hav- 
ing obtained  the  goods  by  false  pretences,  these  representations 
being  the  alleged  false  pretences ;  it  was  ruled  that  the  sale  being 
complete  before  the  representations  were  made,  the  defendant  could 
not  be  considered  guilty  of  the  crime  charged  against  him.^  So 
where  a  carrier,  having  ordered  a  cask  of  ale,  said,  after  he  had 
possession  of  it,  "  This  is  for  W. :''  it  was  held  that  an  indictment 
for  obtaining  it  by  falsely  pretending  that  he  was  sent  for  it  by  W. 
could  not  be  sustained.^ 

Until  the  bargain  is  closed  and  property  passed  no  goods  are 
obtained.* 

§  1178.  When  the  prosecutor  resorts  to  verification,  this  may  be 
Verifica-  ^  defence.  The  prisoner  offered  a  chain  in  pledge  to  a 
tion  by  pawnbroker,  falsely  and  fraudulently  stating  that  it  was 
may  be  a  a  silver  chain,  whereas  in  fact  it  was  not  silver,  but  was 
e  ence.  made  of  a  composition  worth  about  a  farthing  an  ounce. 
The  pawnbroker  tested  the  chain,  and  finding  it  withstood  the  test, 
he,  relying  on  his  own  examination  and  test  of  the  chain,  and  not 
placing  any  reliance  upon  the  prisoner's  statement,  lent  the  prisoner 
ten  shillings,  the  sum  he  asked,  and  took  the  chain  as  a  pledge.  It 
was  held,  that  if  the  money  had  been  obtained  on  the  statement 
made  by  the  prisoner,  he  might  have  been  convicted  of  obtaining 
it  by  false  pretences ;  but  that,  as  the  prosecutor  relied  entirely  upon 
his  own  examination,  and  not  upon  the  false  statement,  the  prisoner 
was  properly  found  guilty  of  only  an  attempt  to  commit  that  of- 
fence.* Yet  this  result  would  not  be  reached  if  the  parties  be  re- 
versed :  a  jeweller  making  the  false  pretence  as  to  material,  and  an 
ignorant  purchaser  resorting  to  some  imperfect  verification  of  his 


*  People  V,  Haynea,  11  Wend.  567,  '  See  Whart.  on  Cont.  28  6  et  seq. 

1834 ;  14  Ibid.  547,  1835.    See  R.  v.  *  R.  v.  Roebuck,  36  Eng.  Law  &  Eq. 

Dale,  7  C.  &  P.  352.     Infra,  §  1227.  631 ;  D.  &  B.  24;  7  Cox  C.  C.  126. 

^  R.  V.  Brooks,  1  F.  &  F.  602.  Infra,  i  1182. 
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own.  In  the  last  case  the  inference  would  be  that  the  vendor^s 
false  pretence  would  be  operative ;  in  the  first  case,  the  contrary. 
§  1179.  The  pretence  must  operate  as  the  direct  cause  of  the 
transfer ;  and  therefore,  where  it  does  not,  the  statute 
does  not  apply.^  This  was  the  reasoning  in  an  English  ixmetliave 
case  where  the  prisoner,  by  falsely  pretendine  that  he  was  been  direct 

f  '     •'  .  cause,  and 

a  naval  officer,  induced  the  prosecutrix  to  enter  into  a  con-  property 
tract  to  lodge  and  board  him  at  a  guinea  a  week,  and  un-  t^^ 
derthis  contract  he  was  lodged  and  supplied  with  various  Jj^^ 
articles  of  food.   It  was  held  that  a  conviction  for  obtain- 
ing the  articles  of  food  by  false  pretences  could  not  be  sustained, 
as  the  obtaining  of  the  food  was  too  remotely  the  result  of  the 
fiJse  pretence.^     Hence,  as  we  have  seen,  the  prosecution  fails 
when  it  is  shown  that  the   pretences  were  made  after  the  goods 
were  obtained.' 

When  statements  were  made  on  different  occasions,  it  is  for  the  jury 
to  say  whether  they  were  so  connected  as  to  form  one  transaction.* 

The  prosecutor  must  have  intended  to  part  with  his  right  of  prop- 
erty in  the  goods,  and  not  merely  with  his  possession.' 

When  a  judgment  by  consent  is  obtained  by  false  pretences,  and 
the  money  collected  under  such  judgment,  this,  it  has  been  held  by 
the  Supreme  Court  of  Massachusetts,  is  not  an  obtaining  of  money 
by  false  pretences.* 

§  1180.  As  will  be  hereafter  seen,^  the  goods  must  have  been  ob- 
tained for  defendant,  and  in  accordance  with  his  direc-  „   ,  , 

./.  .      .  1   /.  11  1.1    -No  defence 

tions;   II  so,  it  is  no  defence  that  they  were  obtained  that  the 
mediately  through  a  contract  which  the  defendant's  false  fbtained^^ 
pretence  induced  the  prosecutor'  to  make.     At  this  point  J?®^***?^^ 
it  is  to  be  observed  that  the  cases  are  plain  to  the  effect  a  con- 
that  it  matters  not  whether  the  goods  were  obtained  im-  ' 

'  See  R.  V,  .Tones,  60  L.  T.  (N.  S.)       »  Supra,  i  1177. 
726,  1884 ;  15  Cox  C.  C.  476 ;  Theras-       *  R.  v.  Welman,  20  Eng.  Law  &  Eq. 
son  V.  People,  82  N.  Y.   238,  1880.  688;  Dears.  C.  C.  188;  6  Cox  C.  C. 
Transfer  of  property  should  be  alleged.   153;  R.  v.  Greathead,  14  Ibid.  108; 
State  V.  McGinnis,  71  Iowa,  685, 1887;   38  L.  T.  (N.  8.)  691 ;  Beasley  v.  State, 
State    V.   Clark,  72  Iowa,   30,  1887 ;   59  Ala.  20,  1877. 
Cannon  t».  State,  (Tex.)  15  S.  W.  Rep.       *  Infra,  {  1203 ;  supra,  J  888. 
117,  1890.  «  Com.  v,  Harkins,   128  Mass.  79, 

*  R.  V,  Gardner,  36  Eng.  Law  &  Eq.  1880— Gray,  C.  J.,  Ames  and  Soule, 
640 ;  7  Cox  C.  C.  136 ;  D.  &  B.  40 ;  R.   JJ.,  diss. 
V.  Hamilton,  9  Ad.  &  El.  (N.  S.)  271 ;       '  Infra,  i  1202. 
and  see  infra,  1 1202. 
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• 

mediately  by  the  false  pretence,  or  mediately  by  a  contract  to  which 
the  false  pretence  induced  the  prosecutor  to  consent,  provided  there 
be  a  causal  relation  between  the  contract  and  the  false  pretence.^ 
But  it  must  appear  that  when  a  sale  is  averred,  a  sale  on  some  sort 
of  consideration  must  be  proved.* 

§  1181.  Delivery  by  servant  of  false  accounts  of  payments  is  a 
pretence.  Where  the  foreman  of  a  manufactory,  who  was  in  the 
habit  of  receiving  from  his  master  money  to  pay  the  workmen,  ob- 
False  ac-  ^^^^^  from  him,  by  means  of  false  written  accounts,  more 
counte  of  than  he  had  really  paid  them,  or  they  had  earned,  it  was 
may  be  a  held  within  the  statute ;  and  all  the  judges,  after  much  de- 
pre  nee.  liberation,  agreed  that  if  the  false  pretence  created  the  credity 
the  case  was  within  the  statute ;  and  they  considered  that,  in  this 
case,  the  defendant  would  not  have  obtained  the  credit  but  for  the 
false  account  which  he  had  delivered,  and  therefore  that  he  was 
properly  convicted.* 


^  R.v.  Abbott,  1  Den.  C.  C.  273 ;  2  money  by  false  pretences  from  B., 
C.  &  K.  630 ;  B.  v.  Dark,  1  Den.  C.  C.  though  he  meant  that  C.  should  for- 
276 ;  R.  V.  Kenrick.  1  D.  &  M.  208 ;  6  ward  the  draft  to  B.,  and  should  ob- 
Q.  B.  49 ;  B.  v,  Greathead,  14  Cox  C.  tain  payment  of  the  amount,  and 
C.  108 ;  Com.  v,  Davidson,  1  Cush.  33,  though  his  act,  if  done  in  England, 
1848 ;  Com.  v.  Hooper,  104  Mass.  549,  would  have  been  an  obtaining  by  false 
1870 ;  Com.  v.  Hutchison,  114  Ibid,  pretences  from  C.  B.  v,  Kilham,  L. 
825,  1878;  Com.  v.  Jeffries,  7  Allen,  B.  1  C.  C.  261."  Supra,  {  878;  it\fray 
548, 1863;  State  t;.  Newell,  1  Mo.  248,  §  1208. 

1822.  iT^ra,  i  1229.  Thus,  to  obtain  "A.,  by  falsely  pretending  to  be  a 
a  "trade"  by  false  pretence  is  indict-  naval  oflScer,  induces  B.  to  enter  into 
able.  State  v.  Stanley,  64  Me.  157,  a  contract  to  board  and  lodge  him  at 
1875.  See  State  v.  Hill,  72  Ibid.  238,  a  guinea  a  week,  and  under  this  con- 
1881.  It  is  otherwise  when  only  credit  tract  is  supplied  with  food  for  a  week, 
on  account  was  obtained,  which  was  This  is  not  obtaining  food  by  false 
afterward  made  operative  by  a  distinct  pretences,  as  the  supply  of  food  in 
transaction.  B.  v,  Wavell,  1  Mood.  C.  consequence  of  the  contract  is  too  re- 
C.  224.    In/ray  ?  1198.  motely  the  result  of  the  false  pretence 

Of  this  Sir  J.  F.  Stephen  gives  the  to  become  the  subject  of  an  indictment. 
followingillustration8,Dig.Crim.Law,  B.  v,  Gardner,  D.  &  B.  40."  Supra, 
art.  331 :  §?  1175,  1179. 

"A.  draws  a  bill  upon  B.  in  London,  *  Wagoner  v.  State,  90  Ind.  504, 
and  gets  it  discounted  by  C.  in  Bussia.  1883;  Baker  v.  State,  14  Tex.  App. 
by  falsely  pretending,  by  means  of  a  332, 1883. 

forged  authority,  that  he  is  authorized  '  B.  v.  Witchell,  2  East  P.  C.  830 ; 
to  draw  upon  B.  for  the  amount  of  the  Bonnell  v.  State,  64  Ind.  498,  1878. 
bill.    A.  does  not  attempt  to  obtain  Supra,  J  1141 ;  but  see  i7\fro,  i  1215. 
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§  1182.  The  prosecutor  in  a  trial  for  obtaining  an  in-  pr^g^c^t^y 
dorsement  by  false  pretences,  may  testify  to  the  influence  witness  to 
of  the  defendant's  representations  in  inducing  him  to  in-  ponderat- 
dorse.^     The  causal  relationship  in  such  cases  is  a  matter  ^^^^  ^' 
of  inference.^ 

§  1183.  It  is  an  essential  ingredient  of  the  offence  that  ^a?p^re- 
the  party  allied  to  have  been  defrauded  should  have  be-  ^^\, 
lieved  the  false  representations  to  be  true,  for  if  he  knew  have  be- 
them  to  be  false,  he  cannot  claim  that  he  was  influenced  represen- 
by  them.^  ***^^'*»- 

8.  Intent. 

§  1184.  While  an  intention  to  defraud  is  inferable  from  all  the 
facts  of  the  case,  and  need  not  be  substantively  proved,*  ij^^nt  to 
such  an  intention  is  necessary  to  the  offence.*  Thus,  a  be  inferred 
surveyor  of  highways,  having  authority  to  order  gravel 
for  the  roads,  in  ordering  gravel  as  usual,  and  applying  it  to  his 
own  use,  is  not  liable  to  a  charge  of  obtaining  it  by  false  pretences, 
nor  of  larceny,  unless  it  appear  that  he  did  not  mean  to  pay  for  it.* 

§  1184  a.  That  the  pretence  was  used  honestly  to  col- 
lect a  just  debt  has  been  ruled  to  be  a  defence/  payment 

§  1184  b.  As  has  been  already  fully  seen,  whenever  2l  ^    ^   ' 
guilty  act  is  deliberately  performed,  we  may  logically  in-  ^"^Sm^ 
fer  a  guilty  intent,^  and  it  is  always  admissible  to  fortify  admis- 
this  presumption  by  showing  guilty  preparations,  or  other 

*  People  v.  Miller,  2  Parker  C.  R.  That  knowledge  of  falsity  is  not  to  be 
197, 1854.  inferred  from  independent  and  de- 

*  Theraason  v.  People,  82  N.  Y.  238,  tached  false  statements  to  others,  see 
1880.    Supra,  f  1179.  People  v.  Spielman,  20  Alb.  L.  J.  96  ; 

'  R.  V.  Dale,  7  C.  &  P.  852 ;  R.  v,  s.  c.  under  name  of  People  v.  Schul- 

Mills,  40  Eng.  Law  &  Eq.  662 ;  7  Cox  man,  14  Hun,  516 ;  76  N.  Y.  624, 1879  ; 

C.  C.  263 ;  D.  &  B.  205 ;  People  r.  referred  to  in  80  Ibid.  373  n ;  Whart. 

Stetson,  4  Barb.  151,  1848 ;  Com.  v.  Crim.  Ev.  §  48. 

Dunleay,  163  Mass.  330, 1891.    Supra,  *  State  v.  Norton,  76  Mo.  180,  1882; 

a  1176-7.  Fay  v.  Com.,  28  Gratt.  912, 1877  ;  Car- 

*  See  infra,  i  1226 ;  R.  v,  Hamilton,  lisle  v.  State,  76  Ala.  75,  1884. 

9  Ad.  &  El.  (N.  S.)  271.    See,  also,  R.  •  R.  v.  Richardson,  1  F.  &  F.  488— 

V.  Bloomfield,  C.  &  M.  537 ;  People  v.  Wightman. 

Herrick,  13  Wend.  87,1834;  People  ^  Infra,  I  1197;  State  v.  Hurst,  11 

V,  Baker,  96  N.  Y.  340, 1884 ;  Bowler  W.  Va.  54,  1877. 

r.  State,  41  Miss.  570,  1867.    As  to  «  See  supra,  I  122;  Whart.  Crim. 

proof  of  intent,  see  supra,  JJ  101-  Ev.  J  734. 

122;  Whart.  Crim.   Ev.   |§  53,  734. 
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acts  from  which  the  intent  may  be  gathered,  even  though  the  latter 
acts  constitute  independent  offences,  provided  they  are  part  of  a 
system  with  that  on  trial.^  Thus,  upon  an  indictment  for  obtain- 
ing goods  by  falsely  pretending  that  the  buyer  owed  but  little,  and 
had  ample  means  to  pay  all  his  debts,  and  that  his  note  for  $250 
was  good,  it  is  competent  for  the  State  to  prove,  that  within  three 
days  after,  he  mortgaged  the  greater  part  of  his  personal  property 
to  another,  as  bearing  upon  his  intent  in  making  such  representa- 
tions.^ 

But  such  proof  is  inadmissible  if  relating  to  a  disconnected  trans- 
action. Thus  when  C.  was  indicted  for  obtaining  a  specific  sum  of 
money  from  P.  by  false  pretences,  and  the  evidence  was  that  he  was 
employed  by  his  master  to  take  orders,  but  not  to  receive  moneys, 
and  he  was  proved  to  have  obtained  the  specific  sum  from  P.  by 
representing  that  he  was  authorized  by  his  master  to  receive  it ; 
proof  of  his  having,  within  a  week  afterward  obtained  another  sum 
from  another  person  by  a  similar  false  pretence,  such  obtaining  not 
being  in  any  way  connected  with  the  transaction  under  trial,  was 
held  inadmissible  for  the  purpose  of  proving  the  intent  when  he 
committed  the  acts  charged  in  the  indictment.* 

§  1184  c.  It  does  not  negative  the  intent  to  defraud,  that  the  de- 
^  ^    _       fendant  intended  to  pay  for  the  articles  obtained  when 

Intent  to  .  . 

indemnify  able,*  or  that  he  paid  in  part,  at  the  time,  for  the  articles 
no  e  ence.  obtained,*  or  that  a  trap  was  laid  for  him  by  the  prosecu- 

^  See  Whart.  Crim.  Ev.  JJ  53  et  stq,^  intent,  by  the  use  of  such  false  means, 

734,  753 ;  Com.  v,  Jackson,  132  Mass.  to  induce  another  to  part  with  his 

16,  1882 ;  Com.  «•  Howe,  182  Mass.  possession  and  confide  it  to  the  de- 

250,    1882 ;    People   v.  Winslow,  89  fendant,  when  he  would  not  otherwise 

Mich.  505, 1878.  have  done  so.    Neither  the  promise  to 

*  State  V,  Call,  48  N.  H.  126, 1868,  repay,  nor  the  intention  to  do  so,  will 
Trogden  v.  Com.,  31  Gratt.  862, 1878.  deprive  the  false  and  fraudulent  act 
See  Whart.  Crim.  Ev.  J  53.  in  obtaining  it  of  its  criminality.  Com. 

»  E.  V,  Holt,  8  Cox  C.  C.  411 ;  Bell  v,  Tenney,  97  Mass.  50,  1867;  Com.  v. 
C.  C.  280.  Mason,  105  Mass.  163,  1870.    The  of- 

*  K.  V,  Bowen,  13  Q.  B.  790 ;  State  fence  is  complete  when  the  property 
v.  Thatcher,  35  N.  J.  445,  1872.  or  money  has  been  obtained  by  such 

In  Com.  V,  Coe,  115    Mass.  481,  means,  and  would  not  be  purged  by 

1874,  Wells,  J.,  said :  subsequent  restoration  or  repayment. 

"The  offence  consists  in  obtaining  Evidenceof  ability  to  make  the  repay- 

property  from  another  by  false  pre-  ment  is  therefore  immaterial  and  in- 

tences.    The  intent  to  defraud  is  the  admissible.     The  possession  of  the 

*  R.  V,  Eagleton,  Dears.  515 ;  33  Eng.  Law  &  Eq.  540. 
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tor/  or  that  the  article  obtained  was  not  that  which  it  was  his 
principal  motive  to  secure.*  Nor  is  it  essential  that  the  pretence 
should  have  been  made  luori  causa? 

9.  Scienter, 

§  1185.  Falsity,  in  the  sense  of  the  statutes,  must  be  subjective 
as  well  as  objective ;  the  statement  must  not  only  be  false 
in  fact,  but  false  to  the  knowledge  of  its  utterer.*     It  must  be 
should  be  remembered,  however,  that  proof  of  knowl-  JavT^  ^ 
edge  of  a  negative  is  circumstantial  and  inferential.     In  ^^^^^  *^« 
what  way  this  proof  is  constituted  has  been  already  par- 
tially considered.*    And  proof  that  the  defendant  was  ignorant  of  a 
fact  that  he  stated,  sustains  a  charge  of  false  statement.^ 

10.  Proseetdor^s  Negligence  or  Misconduct 

§  1186.  We  have  seen  that  to  a  cheat  at  common  law  it  is  essen- 
tial that  the  fraud  should  be  latent.''     It  was  in  part  to  ^ 

*■  Prosecutor 

meet  this  difBculty  that  the  statute  of  false  pretences  was  not  re- 
passed, and  under  this  statute  it  has  been  repeatedly  held  2bow  pm- 
that  it  matters  not  how  patent  the  falsity  of  a  pretence  ^^^^^jj-g' 
may  be  if  it  succeed  in  defrauding.     Thus,  in  a  leading  opportuni- 

«>^  ties 

case,  Lord  Denmau,  C.  J.,  said,  in  answer  to  the  statement 
that  the  false  pretences,  to  become  the  subject  of  indictment,  should 
be  such  as  would  deceive  a  man  of  average  intelligence,  "I  never 
could  see  why  that  should  be.     Suppose  a  man  had  just  enough 
(fraud)  to  impose  upon  a  very  simple  person,  and  defraud  him ; 
how  is  it  to  be  determined  whether  the  degree  of  fraud  is  such  as 
will  amount  to  a  misdemeanor  ?"®     Hence,  the  fact  that  the  prose- 
means  of  payment  is  entirely  con-  B.  v.  Henderson,  2  Mood.  C.  C.  192 ; 
sistent  with  the  iraud  charged.    The  People  v,  Fitzgerald,  92  Mich.  328, 
evidence  offered  on  this  point  did  not  1892;    Com.    v.    Devlin,    (Mass.)    8 
touch  the  question  of  falsity  and  fraud  Grim.  Law  Mag.  58, 1886. 
of  the  means  by  which  the  loan  was       ^  See  mpra^  J2  1165-6. 
obtained,  and  was  properly  rejected."       •  Reese  v.  Mining  Co.,  L.  R.  4  H. 
Supra,  1^1.  L.  79.    //j/ra,  ?{  1225,  1246. 

*  Infra,  I  1190;  mpra,  J  149.  '  See  mpra,  {  1120. 

'  Todd  v.  State,  31  Ind.  614, 1869.  «  R.  v,  Wickham,  10  Ad.  &  El.  34. 

"  See  R.  V.  Moland,  2  Mood.  271;  Mr.  Greaves  (2  Russ.  on  Cr.  9th  ed. 

Com.  V,  Harley,  7  Mete.  462,  1844;  628)  objects  to  this  ruling,  on  the 

Cowen  V,  People,  14  111.  348,>  1853.  ground  the  question  was  for  the  jury. 

Supra,  J  895.  It  is  a  question  for  the  jury.  People 

*  R.  V.  Philpotts,  1  C.  &  K.  112 ;  v.  Dimick,  107  N.  Y.  13, 1887. 
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cutor  did  not  possess  or  apply  peculiar  prudence  is  no  defence  when 
the  prosecutor  was  really  imposed  upon.^  Nor  is  it  any  defence  that 
the  prosecutor,  by  searching  the  records  of  the  courts,  might  have 
discovered  the  falsity  of  the  statement.* 

§  1187.  To  this  rule,  however,  some  exception  has  been  taken. 
Thus,  in  New  York,  it  was  once  laid  down  that  a  repre- 

Exoeptions  .  t  i     /» i        .  •  i  •        i  i 

to  above  sentation,  though  false,  is  not  witbm  the  statute  unless 
™  *'  calculated  to  deceive  persons  of  ordinary  prudence  and 

discretion.^  So,  in  Pennsylvania,  it  was  said  :  "  Broad,  however, 
as  is  the  phrase  ^  for  any  false  pretence  whatever,'  it  still  has  a 
legal  limit  beyond  which  it  cannot  be  carried  in  this  or  any  other 
case.  It  extends  no  further  than  to  a  case  where  a  party  has 
obtained  money  or  property  by  falsely  representing  himself  to  be 
in  a  situation  in  which  he  is  not,  or  any  occurrence  which  has  not 
happened,  to  whieh  persons  of  ordinary  caution  might  give  credit. 
Where  the  pretence  is  absurd  or  irrational,  or  such  as  the  party  in- 
jured had  at  the  very  time  the  means  of  detecting  at  hand,  it  is  not 
within  the  act."*  And  the  same  opinion  has  been  expressed  in 
Arkansas.*  In  Pennsylvania,  however,  this  exception  has  been 
qualified,  it  being  now  held  that  "  it  is  no  less  a  false  pretence  that 
the  party  imposed  upon  might,  by  common  prudence,  have  avoided 
the  imposition."*  And  in  New  York  the  position  first  taken  has 
been  somewhat  modified.  "  Though  the  language  of  the  statute, 
^  by  any  other  false  pretence,'  is  exceedingly  broad,"  says  Jewett, 
J.,  in  a  latter  case,  "  and  in  its  general  acceptation  would  include 
every  kind  of  false  pretence,  and  though  it  may  be  difficult  to  draw 
a  line  which  would  exclude  cases  where  common  prudence  would  be 

^  Supra,  i  1156 ;  R.  v,  Woolley,  1  "  State  v.  Hill,  73  Me.  238,  1881 ; 

Den.  C.  C.  559 ;  R.  v.  Ball.,  2  Russ.  and  cases  cited  aupraf  §  1160 ;  Thomas 

on  Cr.  289 ;  C.  &  M.  249 ;  R.  v,  Eng-  v.  People,  113  111.  531,  1885. 

lish,  12  Cox  C.  C.  171 ;  Com.  v.  Henry,  »  People   v,  Williams,  4    Hill,  9, 

22  Pa.  253,  1853;  Miller  v.  State,  78  1842. 

Ind.  88, 1880 ;  Woodbury  v.  State,  69  *  Com.  v.  Hutchinson,  2  Pa.  Law 

Ala.  242,  1881;    Smith  v.  State,  55  J.  242, 1843.  See,  also.  State  v.  Estes, 

Miss.  513,  1878 ;  Colbert  v.  State,  1  46  Me.  150, 1858 ;  Com.  v.  Haughey,  3 

Tex.    App.    314,    1876;   though    see  Mete.  (Ky.)  223,  1860;   State  v.  De 

Com.  V.  Wilgus,  4  Pick.  177,  1826 ;  Hart,  6  Baxt.  222,  1872. 

State  V,  Simpson,  3  Hawks,  620,  1825.  *  Burrow  v.  State,  7  Eng.  (Ark.)  65, 

See  opinion  of  Well,  J.,  in  Com.  v,  1851. 

Coe,  115  Mass.  481,  1874.    That  in  •  Com.  v.  Henry,  22  Pa.  256,  1853— 

Tennessee,  under  statute,  "  common  Woodward,  J. 
prudence  "  must  be  shown,  see  Dela- 
ney  v.  State.  7  Baxt.  28,  1872. 
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a  sufficient  protection^  still  I  do  not  think  it  should  be  so  inter- 
preted as  to  include  cates  where  the  representation  was  absurd  or 
irrational,  or  where  the  party  alleged  to  be  defrauded  had  the 
means  of  detection  at  hand.  The  object  of  the  statute,  it  is  true, 
was  to  protect  the  weak  and  credulous  against  the  wiles  and  strata- 
gems of  the  artful  and  cunning.  But  this  may  be  accomplished 
under  an  interpretation  which  should  require  the  representation  to 
be  an  artfully  contrived  story,  which  would  naturally  have  an  effect 
upon  the  mind  of  the  person  addressed — one  which  would  be  equal 
to  a  false  token  or  false  writing — an  ingenious  contrivance  or  un- 
usual artifice,  against  which  common  sagacity  and  the  exercise  of 
ordinary  caution  would  not  be  a  sufficient  guard."' 

§  1188.  It  is  submitted,  however,  that  whether  the  prosecutor 
"  had  the  means  of  detection  at  hand,"  or  whether  "  the 
pretences  were  of  such  a  character  as  to  impose   upon  iributory 
him,"  are  questions  of  fact,  to  be  left  to  the  jury,  as  they  fo^'feter^ 
must  necessarily  vary  with  the  particular  case.    If  fraudu-  P^'^^^^ 
lent, and, false  pretences  were  used,  and  goods  obtained  by 
them,  the  prosecutor's  capacity  and  opportunities  must  be  consid- 
ered in  determining  his  culpability.*    It  must  also  be  remembered 
that  the  statute  assumes  some  defect  in  caution,  for  if  there  were 
perfect  caution  no  false  pretences  could  take  effect.^    With  this 
view  accords  a  well-considered  English  case,  in  which  it  was  held 
that  the  offence  was  made  out  where  the  defendant  fraudulently 
offered  a  £1  Irish  bank  note  as  a  note  for  £5,  and  obtained  change 
as  for  a  £5  note,  even  though  the  person  from  whom  the  change  was 
obtained  could  read,  and  the  note  itself  upon  the  face  of  it  clearly 
afforded  the  means  of  detecting  the  fraud.^     And  it  must  be  remem- 

^  People  V.  Crissie,  4  Denio,  629,  C.  399;  D.  &  B.  422;  States.  Mills, 

1847.     See  R.  v.  Roebuck,  supra,  i  17  Me.  211,  1840 ;  In  re  Greenough, 

1158;  R.  V,  Mills,  mpra,  i  1138;  Peo-  31  Vt.  279, 1858;  People  v,  Haynes, 

pie  V.  Stetson,  4  Barb.  151, 1848 ;  infra,  14  Wend.  547,  1835 ;  Smith  v.  People, 

I  1189;  and  see  People  v.  Sully,  5  47  N.  Y.  303, 1872 ;  Cowen  v.  People, 

Parker    C.    R.    142,    1860.      Supra,  14  111.  348,  1853;  People  v.  Pray,  1 

J  1160.  Mich.  N.  P.  69. 1870.    Gross  careless- 

'  See  mpra,  ?  147;  Savage  v.  Ste-  ness   is    to   be    determined   by    the 

vens,  126  ^la^s.  207,  1879 ;  People  v,  capacity    of    the    prosecutor.       The 

Dimick,  107  N.  Y.  13, 1887 ;  People  weaker  the  mind,  the  less  stringent 

r.  Rice,  13  N.  Y.  Sup.  161, 1891 ;  Peo-  the  rule.   Ibid.;  R.  v.  Woolley,  1  Den. 

pie  V.  Cole,  20  Ibid.  505, 1892.  C.  C.  559 ;  Temp.  &  M.  280. 

»  R.  V.  Hamilton,  9  Ad.  &  El.  (N.  S.)       *  R.  v,  Jessop,  D.  &  B.  442 ;  7  Cox 

271 :  R.  r.Woolley,  1  Den.  C.  C.  559 ;  C.  C.  399. 
T.  &  M.  280  ;  R.  v,  Jessop,  7  Cox  C. 
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bered  that  the  question  of  carelessness  is  to  be  determined  from  the 
prosecutor's  standpoint.  To  obtain  from  a  jeweller  money,  by  ex- 
hibiting a  spurious  jewel,  might  not  be  within  the  statute,  while  it 
would  be  within  the  statute  for  the  jeweller  to  offer  the  same 
spurious  stone  to  an  ignorant  customer.^  The  simple  and  credu- 
lous are  as  much  under  the  shelter  of  the  law  as  are  the  astute.^ 
§  1189.  Yet,  on   the  other  hand,   carelessness  so  gross  as  to 

amount  to  a  submission  to  fraud  estops  the  prosecutor 
ness  from  maintaining  a  prosecution.^    Thus,  in   Massachu- 

toJ^nwiTt^  setts,  in  1865,  it  was  held  that  obtaining  money  from 
estops         the  prosecutor  on  the  ground  that  on  a  former  occasion 

he  had  not  given  due  change,  was  not  within  the  statute.* 
And  in  North  Carolina,  in  1877,  a  pretence  that  "certain  cotton 
was  good  middling,''  was  held  not  within  the  statute,  in  a  case 
where  the  prosecutor,  an  expert,  had  on  hand  the  means  of  detec- 
tion.* 

§  1190.  If  the  defendant  obtain  the  money  by  a  false  pretence, 

knowing  it  to  be  false,  it  is  no  answer  that  by  third  parties 
by  proae-  ^^  had  been  entrapped  into  the  commission  of  the  offence, 
defence  ^^  ^^  ^^®  prosecutor  waived  none  of  his  legal  rights.^     It  is 

otherwise,  of  course,  when  the  prosecutor  is  aware  of  the 

^  See  supra,  {  1178.  not  be  sustained.    The  reasoning  of 

'  Bowen  v.  State,  9  Baxt.  45,  1876.  the  court  seems  to  have  been,  that  if 

See,  however,  Com.  v,  Grady,  13  Bush,  the  prosecutor  was  guilty  of  rape,  he 

285,  1877 ;  supra j  {  1160.  was  in  some  degree  **particeps  crimi- 

(y.  Criticism  in  26  Alb.  Law  J.  105.  nis "  with  the  prisoner,  and   hence 

'  See  Bonnell  v.  State,  64  Ind.  498,  could  make  out  no  case ;  and  if  he 

1878 ;  State  v»  De  Hart,  6  Baxt.  222,  was  not  guilty,  the  pretences  were  not 

1873 ;  Buckalew  v.  State,  11  Tex.  App.  sufficiently  reasonable  to  impose  upon 

352, 1882.    Supra,  {3  143-9.  a  prudent  man  of  average  intelligence. 

*  Com.  V.  Norton,   11    Allen,  266,  people  v.  Stetson,  4  Barb.  151,  152, 

1865.  1848  ;  S.  P. ,  McCord  v.  People,  46  N. 

^  State  V,  Young,  76    N.  C.  258,  Y.  470,  1871.    See  contra,  Perkins  v. 

1877.  State,  67  Ind.  270,  1879.     QT.  People 

It  waa  held  in  New  York,  on  a  de-  v.  Williams,  4  Hill,  (N.  Y.)  9,  1842. 
murrer,  that  an  indictment  for  obtain-  But  this  is  not  law  where  the  prose- 
ing  a  watch  from  a  person,  upon  the  cutor  is  simply  the  victim  of  igiiorant 
false  representation  that  the  defen-  terror,  and  endeavors  under  its  influ- 
dant  was  a  constable  and  had  a  war-  ence  to  buy  off  a  supposititious  prose- 
rant  against  such  person,  issued  by  a  cution.  Com.  v,  Henry,  22  Pa.  253, 
justice  of  the  peace,  for  the  crime  of  1853.  Supra,  J  1151 ;  R.  v,  Asterley, 
rape,  and  that  he  would  settle  the  7  C.  &  P.  191. 

same  if  the  person  defrauded  would  *  R.  v.  Ady,  7  C.  &  P.  140.    See 

give  the  defendant  the  watch,  could  supra,  §J  149,  917,  1039. 
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falsity  of  the  pretences,  and  does  not  bona  fide  part  with  the  goods. 
And  carelessness  or  complicity  amounting  to  consent,  as  we  have 
just  seen,  estops  the  prosecutor.^ 

§  1191.  There  may  be  cases  where  both  parties  employed  false 
representations ;  but  if  so,  while  each  can  be  convicted  on  Tj^j^^p^. 
an  independent  prosecution,  neither  can  set  up  the  other's  cutormade 
guilt  as  a  defence  to  an  indictment  against  himself  if  the  sentations 
transactions  are  disconnected.*     It  may  be  otherwise  when  ""°''"- 
the  transaction  is  one  of  fraud  against  fraud.* 

§  1192.  That  gross  credulity  is  no  defence  is  illustrated  by  the 
prosecutions  sustained  against  conjurors  and  fortune-tel-  Nor  is 
lers.     Nothing  but  gross  credulity  could  be  imposed  on  u>i?t^88 
by  such  pretenders  ;  yet  on  behalf  of  those  thus  imposed  credulity. 
OD  prosecutions  have  been  sustained.* 

§  1193.  While  a  false  affirmation  may  be  within  the  statute, 
such  is  not  the  case  with  loose  talk  *  or  the  statement  of 

But 

vague  conjectural  opinion.®    Thus,  where  a  servant  went  *•  brag  " 
into  the    prosecutor's   store,   and  said  he   wanted  some  taika^ 
money  for  his  master  to  buy  some  wheat,  and  the  prose-  i^ot  within 
cutor  gave  him  ten  pounds,  this  was  held  not  within  the 
statute.^     And  so  where  the  indictment  alleged  that  the  defendant 
falsely  pretended  that  a  sum  of  money,  parcel  of  a  certain  larger 
sum,  was  "  due  and  owing  "  to  him  for  work  which  he  had  executed 
for  the  prosecutors,  this  was  held  not  to  be  an  allegation  of  a  false 
pretence  of  an  existing  fact,  as  the  allegation  in  the  indictment 
might  be  satisfied  by  evidence  of  a  mere  matter  of  opinion,  either  as 

*  SuprUf  1 149.  Contra,  State  v.  Cameron,  117  Mo. 

*  Com.  V.  Morrill,  8  Cush.  571. 1851 ;  641, 1893. 

Cumminsv.People,  16  Colo.  451, 1891;  *  Supra,  i  1154;  R.  v,  Hamilton,  9 

People  r.  Watson,  75  Mich.  682, 1589 ;  Ad.    &    El.    (N.  S.)    271;    Com.    v, 

though  see  contra,  McCord  v.  People,  Henry,  22  Pa.  253,  1853 ;   State  v, 

46  N.  Y.470, 1871 ;  People  v.  Stetson,  Phifer,  65  N.  C.  821, 1871. 

4  Barb.  151,  1848.  •  R.  r.  Williamson,  11  Cox  C.  C. 

»  Supra,  §  140.  328.    See  State  v,  Tomlin,  6  Dutch. 

*  R.  V.  Giles,  L.  &  C.  502 ;  10  Cox  C.  13, 1860 ;  People  v.  Jacobs,  35  Mich. 
C.  44.  See  State  v,  Phifer,  65  N.  C.  36,  1876.  See  supra,  J?  1154,  1160,  as 
821, 187.1 ;  Miller  v.  State,  73  Ind.  88,  to  "puffs."  The  question  of  how  far 
1880;  Bowen  v.  State,  9  Baxt.  45,  an  erroneous  opinion  is  a  false  state- 
1876 ;  State  v.  Montgomery,  56  Iowa,  ment  is  discussed  at  large  in  Whart. 
195,  1881 ;  Johnson  v.  State,  36  Ark.  on  Contracts,  ?§  215,  259-63. 

242,  1880 ;  and  supra,  J  1140.     People       ^  R.  v.  Smith,  2  Russ.  on  Cr.  312 ; 
V.  Cole,  20  N.  Y.  Sup.  505, 1892 ;  State  Com.  v.  Barker,  8  Phil.  613,  1871. 
V,  Fooks,  (Iowa)   19  Rep.  43,  1884. 
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regarded  fact  or  law,  and  that  therefore  the  indictment  was  bad.^ 
A  loose  statement,  also,  tliat  a  third  person  owed  the  defendant^ 
without  saying  how  much,  has  been  held  not  to  be  an  adequate 
pretence.* 

§  1194.  That  the  prosecutor  was  indebted  to  the  de- 

nes8  of  '    fendant  for  an  amount  equal  to  the  value  of  a  chattel  ob- 

to d^end-    ^*^°^  ^7  *^®  ^^^^  pretcnccs  is  no  defence*     But  it  is 

ant  no  de-    otherwise  when  money  is  paid  in  satisfaction  of  a  debt 

actually  due.* 

11.  Property  indvded  by  Statutes. 

%  1195.  As  will  be  hereafter  seen,  under  the  statutes  as  first 
Negotiable  drafted,  only  larcenous  property  is  protected.  By  the 
within  statutes  now  existing  in  most  jurisdictions,  however, 
statute.  ^[jjg  limit  is  obliterated,  and  the  obtaining  by  false  pre- 
tences, both  of  land*  and  of  written  securities,*  is  made  indictable. 

Under  the  New  York  statute,  making  it  indictable  to  obtain  by 
false  pretences  "  signatures  to  a  written  instrument,"  it  is  necessary, 
to  constitute  the  offence,  that  the  instrument  should  be  of  such  a 
character  as  likely  to  work  a  prejudice  to  the  signer,  though  the 
fact  that  it  would  have  been  void  for  fraud  will  be  no  defence.^ 

An  indorsement  of  a  negotiable  promissory  ncte  is,  in  many 
jurisdictions,  within  the  terms  of  the  statute,  and  so  is  the  signature 
to  contracts  binding  the  signer.^ 

A  check  on  a  bank  is  a  "  thing  of  value  "  under  the  statute.* 


*  B.  V,  Oate^,  29  Eng.  Law  &  Eq.  540,  1887.  See  State  v.  Layman,  8 
552;  Dears.  0.  C.  459;  and  see,  also,  Blackf.  330,  1846.  In  re  Eberle,  44 
R.  V.  Wakeling,  R.  &  R.  504,  where  Kans.  472,  1890. 

the  defendant,  as  an  excuse  for  not  ®  Ibid. ;  People  v,  Qates,  13  Wend, 
working,  said  he  had  "  no  shoes,"  upon  311,  1835;  People  v.  Chapman,  4 
which  a  pair  was  given  to  him.  Parker    C.    R.    56,    1858 ;    State   v. 

*  State  V,  Magee,  11  Ind.  154, 1858.  Thatcher,  35  N.  J.  L.  445,  1872;  State 
'  People  V.  Smith,  5  Parker  C.  R.  v,  Blauvelt,  38  Ibid.  306, 1876  ;  Ellars 

490, 1863.    See  mpra,  §  884.  v.  State,  25  Ohio  St.  385,  1874.    But 

*  Infra,  J  1197.  see  R.  v.  Danger,  D.  &  B.  307 ;  7  Cox 

*  State  V.  Burrows,  11  Ired.  477,  C.  C.  303,  where  it  was  held  that  the 
1850.  English  statute  does  not  cover  the 

*  See  mpra,  §§  1130,  1137  ;  Baker  v,  cases  of  inducing  another  party  to  in- 
State,  14  Tex.  App.  332,  1883 ;  People   dorse  a  note.    And  see  R.  v,  Brady, 
V,  Reed,   (Cal.)   8  Crim.  Law  Mag.   26  Up.  Can.  Q.  B.  13.    Infra,  i  1838. 
653, 1886.  •  Tarbox  v.  State,  38  Ohio  St.  581, 

^  People  V,  Crissie,  4  Denio,  525,   1883. 
1847 ;  People  v,  Galloway,  17  Wend. 
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It  is  not  necessary  that  any  actual  loss  should  be  sustained  by 
the  maker  of  the  signature  fraudulently  obtained.^ 

§  1196.  Value,  however,  is  a  necessary  essential  of  the  article, 
in  order  to  bring  it  within  the  statute.   Thus  in  Pennsyl-  rphine  ob- 
vania  it  was  held  that  obtainins^  a  receipt  in  discharge  of  tained 
a  debt,  by  means  of  a  worthless  note  of  a  broken  bank,  of  aome 
is  not  within  the  21st  section  of  the  Act  of  12th  July,  ^*^^"®* 
1842,  the  reasoning  of  the  court  being  apparently  that  the  receipt 
was  a  thing  of  no  account,  not  being  an  extinguishment  of  the 
debt.2 

Value,  however,  is  to  be  inferred  from  facts.^    But  no  special 
value  need  be  averred,  unless  required  by  statute.* 

§  1197.  A  false  representation,  as  has  been  already  incidentally 
noticed,  used  to  induce  a  party  to  pay  an  honest  lawful  debt,  is  not 
within  the  statute.^     And  where  an  indictment  char&:ed 
that  T.,  who  held  a  promissory  note  against  J.,  which  was  paid  in 
due,  called  for  payment,  and  with  intent  to  defraud  J.  S*dlbf  L'S 
felselv  represented  the  note  to  have  been  lost  or  burned  ^iti»in 
up,  whereby  the  latter  was  induced  to  pay  it ;  it  was  held 

*  State  V,  Pry  or,  30  Ind.  350, 1868.  a  servant  of  the  company,  so  as  to  ena- 
InfrOy  i  1200.  ble  the  holder  to  travel  on  the  line,  is 

*  Moore  v,  Conl.,  8  Barr,  260, 1848.    an  obtaining  a  chattel  by  false  pre- 
6.,  secretary  of  a  burial  society,  was  tence,  within  the  stat.  7  &  8  Geo.  IV. 

indicted  for  falsely  pretending  that  a  c.  29,  s.  53.    R.  v.  Boulton,  2  C.  &  K. 

death  had  occurred,  and  so  obtaining  917  ;  s.  c.  1  Den.  C.  C.  508.    But  see 

from  the  president  an  order  on  the  as  to  this  point,  supra,  i  878. 
treasurer  as  follows :  »  Com.  r.  Coe,  115  Mass.  481,  1874. 

"  Bolton  United  Burial  Society,  No.  28.  ®®®  supra,  §  955. 

"Bolton,  September  1st,  1853.  s  2^''''' K^f^oA    i,        wiv 

"Mr.   A.    Ent;istle,   Treasurer,-  p \f r^    n   '      '    mT^i 9I 

Please  pay  the  bearer  £2  10..,  Green-  J  *  ^J^U^"'",  "'  ^'^^^^^  ^H 
iioUk       J     u  ^1.  *     *!,     Mass.  467,  1879 ;  Com.  v.  Henry,  22 

aalgh,  and  charge  the  same  to  the  ^     ._.     '  _^    _!      ,         _,       •'' 

above  societv  ^*-  ^^'  ^^^^^  ^®^P^^  ""•  Thomas,  3 

" EobertLrd.  ^^"'  ^^^'  ^^^^  ^^^  ""•  °''"*'  ^^  ^^- 

"  Benjamin  Beawick  President."  *      *  1877. 

'  *  In  Com.  V.  McDuffy,  Lord,  J.,  said : 

It  was  held  that  this  was  a  valuable  "We  are  not  aware  that  the  precise 
security  under  the  7  &  8  Geo.  FV.  c.  question  now  presented  has  ever  been 
29,  8.  58,  as  explained  by  the  5th  sec-  considered  by  this  court ;  and  we  have 
tion  of  the  same  statute.  R.  v.  Green-  not  been  able  to  find  any  decision  in 
halgh,  25  Eng.  Law  &  Eq.  570 ;  Dears,  any  court  of  last  resort  that  a  party 
C.  C.  267 ;  6  Cox  C.  C.  257.  may  be  convicted  of  the  crime  of  ob- 

A  railway  ticket  is  a  "  chattel,"  and  taining  property  by  false  pretences 
the  obtaining  it  by  fialse  pretence  from  when  he  has    obtained    nothing    in 
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insufficient  to  susilain  a  conviction,  as  not  showing  any  legal  injury 
resulting  to  J.* 

§  1198.  It  has  been  held  that  merely  obtaining  credit  is  not 
Credit  on  within  the  statute  in  its  original  shape.^  Thus  where, 
account  to  induce  his  bankers  to  pay  his  cheques,  a  defendant 
::LlX.  drew  a  bill  on  a  person  on  whom  he  had  no  right  to  draw, 
dictment.  ^^^  which  had  no  chance  of  being  paid,  in  consequence 
of  which  the  bankers  paid  money  for  him,  the  statute  was  held  not 
to  cover  the  case,  because  he  only  obtained  credit,  and  not  any 
specific  sum  on  the  bill.^  But  when  the  money  or  goods  ultimately 
pass  on  the  credit  so  obtained,  the  statutory  offence  is  consum- 

value  which  he  would  not  be  entitled  dence  in  support  of  the  facts  upon 
to  as  of  right."  Com.  v.  Drew,  19  which  his  prayers  are  predicated,  and 
Pick.  179,  1837 ;  Com.  v.  Jeffries,  7  the  jury  should  have  been  instructed 
Allen,  568,  1863 ;  R.  v,  Williams,  7  that,  if  proved,  the  defendant  was  en- 
C.  &  P.  354;  People  v,  Thomas,  3  titled  to  an  acquittal,  and  for  this 
Hill,  169,  1842 ;  Com.  v.  Henry,  22  reason  the  exceptions  must  be  sus- 
Pa.  253,  1853 ;  People  v,  Getchell,  6  tained."  S.  P.,  Com.  v.  Thompson, 
Mich.  496, 1859;  Com.  v,  Thompson,  Lewis  C.  L.  197;  Com.  v,  Henry,  22 
3  Penn.  Law  Jour.  250,  1843 ;  People  Pa.  253, 1853 ;  State  v.  Hurst,  11  W. 
V.  Genning,  11  Wend.  18,  1833;  2  Va.  54,  1877  ;  State  r.  Gillespie,  80  N. 
Russ.  on  Cr.  312;  1  Bishop's  Crim.  C.  396,  1879.  And  see  Moulden  v. 
Law,  §  525 ;  2  Ibid.  J  442.  We  are.  State,  6  Lea,  577,  1880 ;  Jamison  v. 
of  course,  not  to  be  understood  as  State,  37  Ark.  445, 1881. 
deciding  that  a  mere  pretence  of  in-  In  R.  v.  WilliaYns,  7  C.  &  P.  354,  C. 
debtedness,  by  the  person  from  whom  owed  D.  a  debt,  of  which  D.  could 
the  property  is  obtained,  is  sufficient;  not  get  payment  S.,  a  servant  of  D., 
nor  is  anything  which  we  decide  to  be  obtained  from  C.'s  wife  two  sacks  of 
construed  as  in  conflict  with  the  well-  malt,  saying  that  D.  had  bought  them 
established  rule  of  law,  that  a  party  is  of  C.  S.  knew  this  to  be  false,  but 
to  be  presumed  to  intend  all  the  took  the  malt  to  D.,  his  master,  so  that 
natural  and  ordinary  consequences  of  he  could  be  paid  the  debt  due  him 
his  acts,  and  fraud  and  falsehood  are  from  C.  It  was  ruled  that  if  S.  did 
always  evidence  tending  to  show  that  not  intend  to  defraud  C,  but  merely 
the  party  had  a  dishonest  purpose;  to  put  it  into  his  master's  power  to 
and  the  question  for  the  jury  to  decide  compel  C.  to  pay  him  a  just  debt,  S. 
is,  whether,  upon  all  the  facts  and  cir-  ought  not  to  be  convicted  of  obtaining 
cumstances  the  defendant  had  an  in-  the  malt  by  false  pretences, 
tent  to  defraud  and  effected  that  pur-  *  People  v,  Thomas,  3  Hill,  (N.  Y.) 
pose,  and  whether,  in  order  to  accom-  169, 1842. 

plish  it,  he  made  use  of  fraudulent       *  R.  v.  Eagleton,  Dears.  C.  C.  515 ; 
representations    and    succeeded    by  6  Cox  C.  C.  559. 
means  of  such  representations.    We       *  R.  v,  Wavell,  1  Mood.  C.  C.  224. 
think,  therefore,  that  the  defendant  See  R.  v.  Bryan,  2  F.  &  F.  567. 
should  have  been  allowed  to  offer  evi- 
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mated/  and  even  for  the  credit,  the  defendant  may  be  convicted  of 
an  attempt.^ 

§  1199.  The  statute  includes  the  obtaining  of  a  chattel  not  in 
existence  when  the  pretence  was  made,  if  the  pretence  is  ^^ 
continuous.'     Thus  where  the  defendant,  by  false  pre-  at  the  time 
iences,  induced  the  prosecutor  to  enter  into  a  contract  to  encTare 
build  and  deliver  a  van  for  a  certain  sum  of  money,  and  ^*^^ 
the  prosecutor,  on  the  faith  of  those  pretences,  built  and 
delivered  the  van  in  pursuance  of  the  original  order,  although  there 
was  a  question  as  to  countermanding  the  order  after  the  building, 
and  before  the  delivery,  the  offence  was  held  to  be  made  out.    It  was 
ruled  that,  to  bring  the  case  within  the  statute,  it  is  not  necessary 
that  the  chattel  should  be  in  existence  when  the  false  pretence  is 
made,  if  the  pretence  is  a  continuing  one,  so  that  the  chattel  is 
made  and  delivered  in  pursuance  of  the  pretence ;  that  the  question 
whether  the  pretence  is  or  is  not  such  a  continuing  one  is  one  of 
fact  for  the  jury,  and  that  in  this  case  there  was  evidence  from 
which  the  jury  might  infer  that  the  pretence  was  continuous.* 

§  1200.  When  the  goods  have  been  obtained,  only  an  intent  to 
defraud  need  be  proved,  and  not  an  actual  defrauding  ;*   a  ^    i . 
and  hence  it  is  not  necessary  to  charge  loss  or  damage  to  jury  ^ 
the  prosecutor,  the  offence  being  complete  when  the  goods  not°be°* 
are  obtained  by  false  pretences,  with  intent  to  cheat  and  P''*'^®^- 
defraud.* 

§  1201.  We  must,  in  this  relation,  recall  the  doctrine  already 
laid  down  in  respect  to  larceny,  that  the  prosecution  fails  GoodsmuBt 
if  it  appear  that  the  goods  obtained,  at  the  time  of  obtain-  belonged  to 
ing,  belonged  to  the  defendant,  either  jointly  or  severally.^  ^^®  defen- 
This  rule  applies  equally  to  prosiBcutions  for  false  pre-  eonaiiy,  or 
tences  in  all  cases  involving  partnership  accounts.®  The  ber*o?^°^ 
prosecution,  also,  does  not  lie  when  the  taking  was  under  ^1^1,°°^ 
honest  claim  of  title.^  claim  of 

title. 

'  R.  17.  Kenrick,  5  Q.  B.  49;  R.  v.  and  larceny,  mpra,  JJ  696,  714,  739, 

Abbott,  1  Den.  0.   C.   273.     Supra,  887.    But  see,  on  the  question  of  lueri 

\  1180.  cawa,  Com.  v.  Harley,  7  Mete.  462, 

«  Supra,  JU73-199.  1844. 

»  R.  V.  Makin,  L.  R.  1  C.  C.  56 ;  10  ^  See  mpra,  I  935. 

Cox  C.  C.  383.  8  R.  V.  Evans,  L.  &  C.  252 ;  9  Cox 

*  Ibid.  C.  C.  238. 

*  R.  V.  Bloomfield,  C.  &  M.  537.  »  Supra,   i    884,  and    cases    cited, 
«  People  V,  Hemck,  13  Wend.  87,  §  1197;  People  v,  Getchell,  6  Mich. 

1834.    See  parallel  rulings  in  forgery  496, 1859. 
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Goods  m  ^  1202.  It  has  been  already  seen  that  the  pretences 

have  been  need  not  be  made,  or  the  goods  obtained,  by  the  defen- 

for  defend-  dant  personally,  but  that  it  is  sufficient  if  he  be  represented 

aS^rdkniS  ^^  ^^^^  respect  by  agents  directed  by  himself.^     At  the 

with  his  same  time,  the  defendant  is  not  criminally  responsible  for 

directions.  ,  ,  ,        ,  *f         m. 

acts  of  independent  third  parties  in  the  subsequent  use, 
without  any  privity  with  him,  of  instruments  of  fraud  constructed 
by  him.'  And  the  goods  must  be  obtained  "  according  to  the  wish 
or  to  gain  some  object  of  the  party  who  makes  the  false  pretence."* 

§  1 203.  While  it  is  immaterial  whether  the  property  was  obtained 
Property  "^^  ®^  absolute  or  a  conditional  sale,*  yet  the  statute  does 
must  pass,  not  apply  where  only  the  i«e  of  a  chattel  passes,  as  in 
mere  use  of  cases  of  bailment  or  hiring,^  or  where  possession  only 
^  *  passes,  not  property.*  And  if  only  possession  passes 
and  not  property,  and  the  property  is  afterward  feloniously  appro- 
priated, then  the  party  taking  may  be  guilty  of  larceny,  in  which 
case  the  cheat  ordinarily  merges  in  the  felony.' 

Delivery  of  property,  either  actual  or  constructive,  to  the  defen- 
dant, must  be  proved.® 

§  1204.  As  we  have  seen,  property  not  larcenous  was  not  at  first 
Property  covered  by  the  statutes,  and  hence  the  words  '*  money," 
notiarcen-  "goods,"  "property,"  have  been  held  not  to  include 
within  "dogs"*  or  " land."^°  It  is  otherwise,  however,  by 
statute.       special  statutes  in  most  jurisdictions." 

*  See  iuprOf  J  1171.  Tex.  326, 1857.  As  to  merger,  see  B. 
'  See  supra,  {§  160-9, 1179.  v.  Martin,  London  Law  Times,  Dec. 
«  Lord  Campbell,  0.  J.,  R.  v.  Gar-   13, 1879,  p.  109.    If\fra,  i  1344. 

rett,  6  Cox  C.  C.  260 ;  Dears.  232 ;  22  ^  See  Ex  parte  Parker,  11  Nebr.  309, 

Eng.   Law  &  Eq.   607 ;  supra,  279 ;  1881 ;  Morgan  v.  State,  42  Ark.  131, 

iT{fra,  1 1207 ;  and  see,  to  same  effect,  1883. 

People  V.  Parish,  4  Denio,  153,  1847 ;  "  R.  v,  Robinson,  8  Cox  C.  C.  115 ; 

Willis  V,  People,  19  Hun,  84,  1879.  Bell  C.  C.  34.    See  Jackson  v.  Com., 

*  Com.  V.  Lincoln,  11  Allen,  233,  86  Ky.  1, 1887. 

1865.  *°  State  v.  Burrows,  11  Ired.  477, 

*  R.  V.  Kilham,  L.  R.  1  C.  C.  261.  1850. 

See  R.  V.  Crossley,  2  M.  &  Rob.  17  ;      "  Supra,  i  1195.    In  Indiana  board- 
Cline  V,  State,  43  Tex.  494, 1875.  ing  and  lodging  are  within  the  stat- 

*  State  V,  Anderson,  47  Iowa,  142,  ute.  State  v.  Snyder,  66  Ind.  203, 
1877;  Canter  v.  State,  7  Lea,  349,  1879.  SeeR.v.Burton,54L.T.(N.S.) 
1881.  765, 1886.     Contra,  State  v.  Black,  75 

^  Supra,  i  964 ;  State  v,  Vickery,  19  Wis.  490, 1890. 
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12.    Where  the  Offence  is  triable. 

§  1205.  Cheats  by  false  pretences  being  often,  from  their  very 
nature,  spread  over  several  jurisdictions,  it  may  become  important 
to  determine  before  what  court  the  offence  is  to  be  tried.  In 
answering  this  question,  the  following  points  will  be  of  use  : 

§  1206.  Where  a  false  pretence  is  uttered  in  A.,  and  the  money 
obtained  in  B.,  the  venue  may  be  laid  either  in  A.  or  B.^    „ 

,  '^  .  Venue,  m 

This,  in  England,  is  finally  settled   by  statute,  which,  cases  of 
however,  is  in  this  respect  only  affirmatory  of  the  com-  maybe  laid 
men  law.*    In  several  instances  it  has  been  held  that  the  JJ  o^nJ^ 
forum  that  first  takes  cognizance  of  the  offence,  whether 
it  be  the  forum  of  the  uttering  of  the  pretence,  or  that  of  the  for- 
warding of  the  goods,  attaches  to  itself  jurisdiction.* 

*  See  supra,  {  288.    In  Stewart  v.  pare  R.  v,  Ck)oke,  1  F.  &  F.  64.  Supra, 

Jessap,  51  Ind.  413, 1875,  it  was  held  {  288. 

that  the  place  where  the  goods  were  In  B.  v.  Holmes,  L.  B.  12  Q.  B.  D. 

obtained  alone  had  jurisdiction.    In  23;  49  L.  T.  (N.  S.)  540  (cited  suprUy 

Norris  V.  State,  25  Ohio  St.  217,  1874,  ?  288),  it  was  held  that  the  English 

it  was    held  that   the   place    where  courts  had  jurisdiction  in  a  case  where 

goods  were  delivered  to  a  carrier  had  the  letter  containing  the  false  pre- 

jurisdiction.  tence  was  mailed  in  England  and  re- 

The  question  of  conflict  of  jurisdic-  ceived  in  France,  the  money  being 

tion  in  such  cases  is  examined  supra,  sent  from  France  to  England.    State 

H  279,  284,  288,  and  more  in  detail  in  v.  Lichliter,  95  Mo.  402, 1888. 

an   article   in  Crim.  Law  Mag.  for  »  Supra,  {  288 ;  Pearson  v.  McGk)w- 

March,  1885.  ran,  5  D.  &  B.  616  ;  3  B.  &  C.  700. 

C,  the    defendant,   in  a   begging  '  Supra,  i  263.    See  this  ruled  as  to 

letter,    which   contained    false    pre-  the  forum  in  which  the  pretences  were 

tences,  and  was  addressed  to  P.,  who  uttered  in  Skiff  v.  People,  2  Parker  C. 

resided  in  Middlesex,  requested  him  B  139,  1853;  B   v,  Cooke,  1  F.  &  F. 

to  put  a  letter,  containing  a  post-office  64;  B.  v.  Leech,  36  Eng.  Law  &  Eq. 

order  for  money,  in  a  post-office  in  539 ;  Dears.  C.  C.  642 ;  7  Cox  C.  C. 

Middlesex,  to  be  forwarded  to  the  de-  100 ;  and  as  to  the  forum  in  which  the 

fendant's  address  in    Kent.    It  was  money  was  obtained  in  B.  v,  Jones,  1 

ruled  that  the  venue  was  rightly  laid  Den.  C.  C.  551 ;  4  Cox  C.  C.  198, 

in  Middlesex,  as  C,  by  directing  the  where  the  county  in  which  money  was 

money  order  to  be  sent  by  post,  con-  mailed  to  the  defendant,  living   in 

stituted  the  postmaster  in  Middlesex  another    county,  was   said    to   have 

agent  to  receive  it  there  for  him.    B.  jurisdiction.  In  B.  v,  Grarrett,  22  Eng. 

V.  Jones,  1  Den.  C.  C.  551 ;  4  New  Law  &  Eq.  607 ;  6  Cox  C.  C.  260 ; 

Sess.  Cas.  353.  Dears.  C.  C.  232 ;  People  v.  Adams,  3 

See  further,  B.  v.  Leech,  Dears.  C.  Denio,  190, 1846 ;  1  Comst.  173, 1846 ; 

0.642;  7  Cox  C.  C.  100;  B.  v.  Stand-  Com.  v.  Tuyl.  1  Mete.  (Ky.)  1,  1856, 

•  bury,  9  Ibid.  94 ;  L.  &  C.  128.    Com-  it  was  held  that  the  place  of  the  re- 
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§  1207.  When  the  pretences  were  uttered  in  one  place,  and  the 
goods  obtained  by  an  agent  in  another  place,  the  principal 
SdSe  may  be  tried  in  the  latter  place.'  Hence,  as  we  have 
in  place  of  jyg^  seen,  a  non-resident  principal,  who  in  a  foreign  land 
utters  a  false  pretence,  is  responsible  in  the  land  in  which 
such  false  pretence  is  used  to  obtain  goods  by  an  agent  under  the 
principal's  directions,  though  such  princip&l  was  not  personally 
present  in  the  latter  land  until  after  the  goods  were  obtained.^ 
D  tri  eof  §  1208.  Unless  made  so  by  statute,  the  common  law 
asportation  doctrine  of  asportation  has  no  application  to  cheats  by 

does  not         ^  •.  ,  • 

apply.         lalse  pretences.' 

13.  Indictment.* 

§  1209.  All  the  parties  concerned  in  the  offence  may  be  joined 
as  co-defendants;'  And,  as  has  already  been  seen,  evi- 
fendants*  dence  under  a  joint  indictment  that  one  of  them,  with 
P.*y^  the  concurrence  and  approval  of  the  other,  made  the 
false  pretences  charged,  warrants  the  conviction  of  all.' 
Parties  who  have  concurred  and  assisted  in  the  fraud  may  be  con- 
victed as  principals,  though  not  present  at  the  time  of  making  tlie 
pretence  and  obtaining  the  money  or  goods.^ 

§  1 210.  An  indictment  averring  that  the  defendant  did  ''  falsely 

and  feloniously  pretend,"  etc.,  is  at  common  law  bad.^     In 

averments   those  States,  however,  as  in  New  York,  where  the  offence 

necessary.    .^    ^    felony,    the    averment    is    of    course    essential. 

"  Designedly,''  when  in  the  statute,  must  be  inserted.*    The  word 

ceipt  of  the  property  has  jurisdiction,       *  For  Forms,  see  Whart.  Free.  628 
although  the  pretence  on  which  the  et  seq, 

money  was  obtained  was  uttered  in       ^1  Qabbet  Crim.  Law,  214,  215; 
another  State.    Supra,  i  288.  State  v.  Thaden,  43  Minn.  325, 1890. 

^  Supra^  i  279.    The  obtaining  of      •  Supra,  J  1171;  Com.  v,  Harley,  7 
the  property  is  the  consummation  of  Mete.  462,  1844. 
the  offence,  and  the  prosecution  must       '  R.  v.  Moland,  2  Mood.  C.  C.  276. 
be  instituted  where  that  takes  place.  See  supra,  J  223.    Whart.  Cr.  PL  & 
Connor  v.  State,  29  Fla.  455,  1892 ;   Pr.  §J  221  et  seq. 
State  V,  Schaeffer,  (Mo.)  8  Crim.  Law       *  R.  v.  Walker,  6  C.  &  P.  657. 
Mag.  530, 1886.  »  State  v,  Baggerly,  21  Tex.  757, 

'  Supra,  a    248,    279 ;    and,    also,   1858.    See  Whart.  Free.  528  et  seg,  as 
People  V,  Adams,  and  B.  v,  Gkrrett,  to  the  importance  of  this  averment. 
mpra,  §  1203 ;  R.  v,  Jones,  1  Den.  C.       "  Knowingly  "  is  essential  in  Texas. 
C.  551;  4  Cox  C.  C.  198.  Maranda  v.  State,  44  Tex.  442,  1876. 

»  R.  V.  Stanbury,  L.  &  C.  128 ;  9  See,  generally,  infra,  {  1224 ;  Mathena 
Cox  C.  C.  94.  V,  State,  15  Tex.  App.  473, 1884. 
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pretend  "  is  indispensable,  though  the  word  "  falsely,"  according 
to  the  English  practice/  is  not  essential,  the  truth  of  the  pretences 
being  subsequently  negatived.  It  is  much  safer,  however,  to  insert 
it,  and  its  omission  has  been  held  in  this  country  fatal.^ 

§  1211.  The  party  injured  must  be  described  with  the  same 
accuracy  as  has  been  shown  to  be  requisite  in  larceny.*  p^  ,    .^^ 
Any  variance  in  his  name  is  at  common  law  fatal.    What  jured  mutt 
are  variances  are  elsewhere  considered.*  scribed  as 

§  1212.  Pretences  alleged  to  have  been  made  to  a  firm  ^^^^^^y- 
are  proved  by  showing  that  they  were  made  to  one  of  the  ^n^^g^*^ 
firm  f  and  a  pretence  made  use  of  to  an  agent,  who  pretence  to 
communicates  it  to  his  principal,  and  who  is  influenced  by 
it  to  act,  is  a  pretence  made  to  the  principal.*    A  pretence  made  to 

A.  in  B.^s  hearing,  by  which  money  is  obtained  from  B.,  may  be 
laid  as  a  pretence  made  to  B.^  Money  paid  by  or  to  an  agent  is 
rightfully  laid  as  money  paid  by  or  to  a  principal.®  And  so  where 
money  is  paid  to  the  wife  for  the  husband.^ 

§  1213.  The  pretences  must  be  specially  averred,^®  though  their 

'  B.  V.  Airey,  2  'East,  30.  the  principal  did  not  act  upon  the 

'  Hamilton  v.  State,  16  Fla.  288,  representations  made  otherwise  than 

1877.  through  the  agent.  People  v.  Wakely, 

»  See  supra,  {  977 ;  State  v,  McChes-  (Mich.)  8  Crim.  Law  Mag.  822, 1886. 

ney,  (Mo.)  9  Crim.  Law  Mag.  78, 1886 ;  ^  R.  v.  Dent,  1  C.  &  K,  249. 

B.  V.  Sowerby,  L.  R.  2  Q.  B.  D.  178,  The  money  of  a  benefit  society, 
1894.  whose  rules  were  not  enrolled,  was 

*  Whart.  Crim.  Ev.  §  91.  kept  in  a  box,  of  which  E.,  one  of  the 
^  Stoughton  V,  State,  2  Ohio  St.  562,  stewards,  and  two  others,  had  keys ; 

1853.  the  defendant,  on  the  false  pretence 

•  Supra,  i  1171 ;  Whart.  Crim.  EJv.  that  his  wife  was  dead,  which  pretence 
1 102 ;  R.  V,  Lara,  1  Leach  C.  C.  647 ;  he  made  to  the  clerk  of  the  society  in 
6  T.  R.  565 ;  Com.  v.  Call,  21  Pick,  the  hearing  of  E.,  obtained  irom  the 
515,  1839;  Com.  v.  Harley,  7  Mete,  hands  of  E.,  out  of  the  box,  five 
462,  1844.  See,  also,  R.  v.  Keely,  2  pounds ;  it  was  held  that  in  an  indict- 
Den.  C.  C.  68;  R.  v,  TuUy,  9  C.  &  P.  ment  the  pretence  might  be  laid  as 
227;  R.  V.  Dewey,  11  Cox  C.  C.  115;  made  to  E.,  and  the  money  as  the 
Com.  V.  Bagley,  7  Pick.  279,  1828;  property  of  "E.  and  others,"  ob- 
Com.  V,  Mooar,  Thacher  C.  C.  410,  tained  from  E.  R.  v.  Dent,  1  C.  & 
1834 ;  Stoughton  v.  State,  2  Ohio  St.  K.  249. 

562, 1853;  Britt  v.  State,  9  Humph.       »  Whart.  Crim.  Ev.  §?*  94-102. 
31,  1848;  Whart.  Crim.  Ev.  U  91  et      •  R.   v.   Moseley,  Leigh   &  C.  92. 
«^.    It  is  proper  to  allege  that  the  See  R.  v.  Carter,  7  C.  &  P.  134 ;  Sandy 
fiilse  representations  were  made  to  an  v.  State,  60    Ala.  58,  1877.     Infra, 
agent,  and  if  he  had  authority  to  sell  i  1227. 

the  article  obtained  by  such  false  pre-  ^°  R.  v.  Mason,  2  T.  R.  581 ;  R.  v, 
tence,  it  will  be  sufficient,  although  Henshaw,  L.  &  C.  444;  R.  v.  Gold- 
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omission  is  now  in  England  cured  by  verdict.  But  at 
must  be  oommon  law  they  must  be  accurately  and  adequately  set 
specially,     forth,  SO  that  it  may  clearly  appear  that  there  was  a 

false  pretence  of  an  existing  fact.^ 

smith,  12  Cox  C.  C.  479 ;  L.  R.  2  C.  C.  ^^  indictment  was  also  held  defec- 
74 ;  R.  V.  Jarman,  14  Cox  0.  C.  48 ;  tive  in  a  case  where  it  was  charged 
88  L.  T.  (N.  S.)  460 ;  State  v.  Jackson,  that  0.  falsely  pretended  to  P.,  whose 
39  Conn.  229, 1872 ;  Com.  v.  Whitney,  mare  and  gelding  had  strayed,  that 
(Ky.)  3  S.  W.  Rep.  633,1887;  Dwyer  iie,  C.,  would  tell  him  where  they 
V,  State,  24  Tex.  App.  132,  1887 ;  were,  if  he  would  give  him  a  sover- 
Peoplev.McKenna,  81  Cal.  158,1889;  eign  down.  P.  gave  the  sovereign, 
Territory  v.  Underwood,  8  Mont.  131,  but  the  prisoner  refused  to  tell.  It  was 
1888 ;  U.  S.  V.  Hess,  124  U.  S.  483, 1888 ;  said  that  the  indictment  should  have 
Com.  V,  Rosenberg,  3  Lane.  L.  Rev.  75,  stated  that  he  pretended  he  knew  where 
1886;  State  v.  Chapel,  117  Mo.  639,  they  were.  R.  v.  Douglass,  1 M.  C.  462. 
1893 ;  Com.  v.  Brocken,  14  Phila.  342,  In  a  case  already  cited  on  the  mer- 
1880.  See  People  v,  Cline,  44  Mich,  its,  the  indictment  charged  that  C, 
290, 1880;  Thomas  v.  People,  113  111.  contriving  and  intending  to  cheat  P., 
531, 1885.  on  a  day  named,  did  falsely  pretend 

^  Ibid. ;  R.  v.  Henshaw,  L.  &  C.  to  him  that  he,  C,  then  was  a  captain 
144 ;  9  Cox  C.  C.  472 ;  Bonnell  v.  State,  in  iier  Majesty's  fifth  regiment  of 
64  Ind.  498,  1878 ;  See  State  v.  Dick-  dragoons ;  by  means  of  which  false 
son,  88  N.  C.  643,  1883;  Hirshfield  v.  pretence  he  did  obtain  of  P.  a  valu- 
State,  11  Tex.  App.  207, 1881.  able  security,  to  wit,  an  order  for  the 

The  pretences  were  held  inade-  paymentof£500,  of  thevalueof  £500, 
quately  stated  in  an  indictment  in  the  property  of  P.,  with  intent  to  cheat 
which  the  first  count  charged  that  C.  P.  of  the  same ;  whereas  in  truth  he 
unlawfully  did  falsely  pretend  to  P.  (C.,  the  defendant,)  was  not,  at  the 
that  he,  C,  was  sent  by  W.  for  an  time  of  making  such  false  pretence,  a 
order  to  go  to  T.  for  a  pair  of  shoes,  captain  in  her  Majesty's  regiment;  and 
by  means  of  which  false  pretence  he  the  defendant,  at  the  time  of  making 
did  obtain  from  T.  a  pair  of  shoes,  of  such  false  pretence,  well  knew  that  he 
the  goods  and  chattels  of  T.,  with  in-  was  not  a  captain.  This  was  held  suf- 
tent  to  defraud  P.  of  the  price  of  the  ficient  after  conviction  and  judgment, 
said  shoes,  to  wit,  nine  shillings,  of  It  was  held  not  necessary  to  allege 
the  moneys  of  P.  The  second  count  more  precisely  that  the  defendant 
charged  that  he  falsely  pretended  to  made  the  particular  pretence  with  the 
P.  that  W.  had  said  that  P.  was  to  intent  of  obtaining  the  security ;  nor 
give  him,  the  defendant,  an  order  to  how  the  particular  pretence  was  cal- 
go  to  T.  for  a  pair  of  shoes,  by  means  culated  to  effect,  or  had  effected,  the 
of  which  false  pretence  he  did  obtain  obtaining ;  and  it  was  further  held 
from  T.,  in  tie  name  of  P.,  a  pair  of  that  the  truth  of  the  pretence  was 
shoes  of  the  goods  of  T.,  with  intent  well  negatived,  it  appearing  sujffi- 
to  defraud  T.  of  the  same.  R.  v,  TuUy,  ciently  that  the  pretence  was  that  the 
9  C.  &  P.  227 — Gumey ;  though  com-  defendant  was  a  captain  at  the  time 
pare  R.  v.  Brown,  2  Cox  C.  C.  348 —  of  his  making  such  pretence,  which 
per  Patteson,  J.  was  the  fact  denied ;  and  that  it  was 
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§  1214.  If  the  pretences  explain   themselves,  and   require   no 
innnendoes/  it  is  enough  to  state  them  in  the  terms  in  which  they 

■  

were  expressed  to  the  prosecutor  at  the  time  of  the  fraud.^    But 
verbal  exactness  is  not  required,  as  it  is  enough  if  the 
effect  be  substantially  given  f  nor  need  all  that  was  said  tiai  van- 
be  stated  if  the  operative  pretence  is  averred.*     But  a  J^.*" 
variance  between  the  indictment  and  the  evidence  as  to 
the  effect  of  the  pretences  will  be  fatal.*     It  is  not  necessary  to  set 
ojit,  as  in  forgery,  the  tenor  of  a  bad  note  by  which  property  is 
obtained.'    But  if  set  out,  a  variance  may  be  fatal.^ 

unnecessary  to  aver  expressly  that  the  ^  See  infra,  H  1220, 1303. 
secority  was  unsatisfied,  at  any  rate  '  State  v.  Call,  48  N.  H.  126, 1868; 
since  7  Geo.  IV.  c.  64,  s.  21,  the  ob-  2  East  P.  C.  c.  18,  s.  13,  pp.  837, 
jecdon  being  taken  after  verdict,  and  838.  See  Com.  v.  Hulbert,  12  Mete, 
the  indictment  following  the  words  of  446,  1847 ;  State  v,  Eason,  86  N.  C. 
the  statute  creating  the  ofTence.  Ham-  674,1882.  Infra,  i  1219.  If  they  are 
iltan  V,  B.,  (in  error)  9  Ad.  &  El.  (N.  S.)  not  self-explaining,  their  meaning 
271 ;  10  Jur.  1028 ;  16  L.  J.  M.  C.  9 ;  must  be  supplied.  Ir\fra,  J  1220. 
2  Cox  C.  C.  11.  »  E.  V.  Scott,  cited  in  E.  v,  Parker, 

D.  waa  one  of  many  persons  em-  2  Mood.  C.  C.  1 ;  8  C.  &  P.  825 ;  State 
ployed  whose  wages  were  paid  weekly  v.  Call,  48  N.  H.  126,  1868.  Infra,  J 
at  a  pay-table.  On  one  occasion,  when  1219.  In  E.  v.  Powell,  61  L.  T.  (N.  S.) 
D.'s  wages  were  due,  C.  said  to  a  little  713,  Huddleson,  B.,  adopted  from  B. 
boy,  "  I  will  give  you  a  penny  if  you  v,  Giles,  34  L.  T.  60,  M.  C.,  the  follow- 
will  go  and  get  D.'s  money."  The  ing  from  Blackburn,  J.:  "It  is  not 
boy  innocently  went  to  the  pay-table,  requisite  that  the  false  pretence  be 
and  said  to  the  treasurer,  "  I  am  come  made  by  exact  words  if  the  idea  be 
for  D.'s  money ;"  and  D.'s  wages  were  conveyed."  As  to  wordless  and  ob- 
given  to  him.  He  took  the  money  to  scure 'pretences,  see  supra,  {  1170. 
C,  who  was  waiting  outside,  and  who  *  E.  v,  Hewgill,  Dears.  C.  C.  861 ; 
gave  the  boy  the  promised  penny :  it  Cowen  v.  People,  14  111.  348, 1863. 
was  ruled  that  C.  could  not  be  con-  *  Whart.  Crim.  Ev.  §  131 ;  E.  v. 
victed  on  the  charge  of  obtaining  the  Plestow,  1  Camp.  494 ;  E.  v,  Bulmer, 
money  from  the  treasurer  by  falsely  L.  &  C.  476 ;  9  Cox  C.  C.  492 ;  E.  v, 
pretending  to  the  treasurer  that  he,  Speed,  46  L.  T.  (N.  S.)  177 ;  Com.  v, 
C,  had  authority  from  D.  to  receive  Pierce,  130  Mass.  31,  1880;  State  v, 
his  money,  or  of  obtaining  it  from  the  Locke,  35  Ind.  419, 1871 ;  Wallace  v. 
treasurer  and  the  boy,  by  falsely  pre-  State,  11  Lea,  542,  1883 ;  Jones  v, 
tending  to  the  boy  that  he  had  such '  State,  8  Tex.  App.  648,  1880 ;  Mar- 
authority,  or  of  obtaining  it  from  the  wilsky  v.  State,  9  Ibid.  377,  1880 ; 
boy  by  the  like  false  pretences  to  the  Litman  v.  State,  Ibid.  461,  1880,  Kirt- 
boy;  though  he  might  be  convicted  ley  v.  State,  38  Ark.  543, 1882;  Honey- 
on  a  count  charging  him  with  fraudu-  cut  v.  State,  23  Tex.  App.  71, 1887. 
lently  obtaining  it  from  the  treasurer  •  Infra,  §  1217. 
by  falsely  pretending  to  the  treasurer  "^  Infra,  §  1233.  Prehm  v.  State,  22 
that  the  boy  had  this  authority.  B.  v.  Nebr.  673,  1888. 
Butcher,  Bell  C.  C.  6 ;  8  Cox  C.  C.  77. 
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§  1215.  The  relation  of  the  fraud  to  the  bargain,  in  cases  of 
,  ,  sale,  must  appear.^     Thus  it  was  held  insufficient,  in  an 

In  bargains  .  . 

relation  of  indictment  for  the  sale  of  a  spurious  watch  as  genuine, 
Earga^n^  *  ^^  ^ver  merely  that  S.,  the  defendant,  falsely  pretended  to 
must  be       ^g  prosccutor  "  that  a  certain  watch  which  he,  the  said 

averred.  *  ' 

S.,  then  and  there  had,  was  a  gold  watch,  by  means 
whereof  said  S.  then  and  there  unlawfully,  etc.,  did  obtain  from 
said  (the  prosecutor)  sundry  bank  bills,  etc.,  of  the  value,  etc., 

with  intent  the  said  B.  then  and  there  to  cheat  and  defraud  of  the 

« 

same ;  whereas  in  truth  and  fact  said  watch  was  not  then  and  there 
a  gold  watch,  and  said  S.  then  and  there  well  knew  that  the  same 
was  not  a  gold  watch,  to  the  damage,"  etc'  "  The  indictment," 
said  Dewey,  J.,  "  does  not  allege  any  bargain  nor  any  colloquies  as 
to  a  bargain  for  a  watch  ;  nor  any  propositions  of  B.  to  buy,  or  of 
the  defendant  to  sell,  a  watch ;  nor  any  delivery  of  the  watch,  as 
to  which  the  false  pretences  were  made,  in  the  possession  of  B.,  as 
a  consideration  for  the  moijey  paid  the  defendant.  It  seems  to  us 
that  when  money  or  property  is  obtained  by  a  sale  or  exchange  of 
property,  effected  by  means  of  false  pretences,  such  sale  or  exchange 
ought  to  be  set  forth  in  the  indictment,  and  that  the  false  pretence 
should  be  alleged  to  have  been  with  a  view  to  effect  such  sale  or 
exchange,  and  that  by  reason  thereof  the  party  was  induced  to  buy 
or  exchange,  as  the  ^ase  may  be."' 

In  fine,  when  the  case  is  one  of  sale  or  exchange,  the  indictment 
should  set  forth  the  sale  or  exchange,  and  aver  that  the  false  pre- 
tences were  made  with  a  view  to  effect  such  sale  or  exchange,  and 
that  by  reason  thereof  the  party  was  induced  to  part  with  his  prop- 
erty;* and  when  a  false  token  or  writing  was  the  pretence,  the 
indictment  must  aver  that  the  defendant  delivered  the  token  or 
writing  to  the  prosecutor,  who  took  it  in  exchange  for  the  goods.** 

*  R.  V.  Reed,  7  C.  &  P.  848 ;  R.  r.  •  Com.  v.  Strain,  mpra.    See  Com. 

Martin,   L.  R.  1  C.  C.  56 ;  State  v.  v,  Nason,  9  Gray,  125,  1857 ;  Com.  v. 

Philbrick,  31  Me.  401,  1850 ;  Com.  v,  Jefiries,  7  Allen,  548,  1863.   As  to  bad 

Jeffries,  7  Allen,  548, 1863 ;  Enders  v,  pleading  of  false  agency,  see  R.  v. 

People,  20  Mich.  233,  1870  ;  State  v.  Henshaw,  L.  &  C.  444. 

Oi-vis,   13  Ind.  569,   1859 ;    State  v.  *  R.  v.  Reed,  7  C.  &  P.  848 ;  State  t;. 

Anderson, 47  Iowa,  142, 1877;  States.  Philbrick,  31  Me.  401,1850;  Enders 

Williams,  103  Ind.  235,  1885.     As  to  v.  People,  20  Mich.  233, 1870. 

causal  relations,  see  »Mpra,J§l  175  e^acg'.  '  Wagoner  v.  State,  90   Ind.  504, 

«  Com.   «.  Strain,    10    Mete.    521,  1883.    But  see  Baker  v.  State,  14  Tex. 

1845  ;  S.  P.,  Com.  v.  Lannan,  1  Allen,  App.  332, 1883. 
590,  1861. 
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CHAP.  XVIII.]  FALSE   PRETENCES.  [§  1215. 

In  New  York  the  law  is  less  stringent  ;^  and  where  an  indictment 
for  obtaining  property  under  false  pretences  charged  that  the  pris- 
oner, with  an  intent  to  defraud  one  A.  G.,  Jr.,  did  falsely  pretend 
and  represent  to  the  said  A.  G.,  Jr.,  for  the  purpose  of  inducing  the 
said  A.  G.,  Jr.,  to  part  with  a  yoke  of  oxen,  of  the  goods  and 
chattels  of  the  said  A.  G.,  Jr.,  that,^'  etc.,  "  by  which  said  false 
pretences  he/'  the  prisoner,  **  then  did  unlawfully  obtain  Irom  the 
said  A.  G.,  Jr.,  the  oxen  mentioned ;  it  was  held  that  there  was  a 
substantial  averment  that  the  prisoner  had  obtained  the  property 
from  the  prosecutor  by  means  of  the  false  pretences  made,  and  the 
latter^s  belief  therein,  and  that  the  indictment  was  not  defective  in 
that  particular.' 

^  Skiff  V,  People,  2  Parker  C.  R.  have  been  effectual  in  accompllBhing 
139, 1S53.  See  B.  v,  Martin,  L.  B.  1  a  fraud  on  N.,  in  the  manner  alleged ; 
C.  C.  56;  Ck)m.  v.  Howe,  132  Mass.  that  neither  the  omission  to  allege 
250,  1882 ;  State  v,  Jordan,  34  La.  that  G.  knowingly  made  the  false  pre- 
An.  1219, 1882.  tences,  nor  the  omission  to  mention 

'  Clark  V,  People,  2  Lans.  329,  any  person  whom  he  intended  to  de- 
1870.  See,  to  same  effect.  State  v,  fraud,  rendered  the  indictment  bad; 
Vanderbilt,  3  Dutch.  328, 1859 ;  Baker  and  that  there  was  no  objection  to  the 
V.  State,  •  14  Tex.  App.  332,  1883.  indictment  on  the  ground  of  duplicity. 
Infra,  i  1227.  Ck)m.  v.  Hulbert,  12  Mete.  446, 1847. 

An  indictment  alleged  that  G.  de-  In  Com.  v.  Coe,  115  Mass.  481, 
signedly  and  unlawftilly  did  pretend  1874,  an  indictment  was  sustained 
to  N.  that  A.  wanted  to  buy  cheese  of  which  alleged  that  the  defendant 
N.  and  had  sent  G.  to  buy  it  for  him,  falsely  pretended  that  a  certain  cer- 
and  that  a  certain  paper  described,  tificate  of  shares  of  corporate  stock 
purporting  to  be  a  ten  dollar  bill  on  was  good  and  genuine,  and  of  value 
the  Globe  Bank,  in  the  city  of  New  as  security  for  a  loan  of  money  which 
York,  was  a  good  bill,  ajid  of  the  value  J.  F.,  the  prosecutor,  was  induced  to 
often  dollars ;  by  means  of  which  false  make  to  him  thereon.  The  pretended 
pretences  said  G.  unlawfully  obtained  certificate  was  then  set  fortji,  and 
from  said  N.  forty  pounds  of  cheese,  of  purported  to  be  a  certificate  that  the 
the  value  of  four  dollars,  and  sundry  said  J.  F.  was  the  owner  of  the  shares 
bank  bills  and  silver  coins  amounting  of  stock  which  it  represents, 
to  and  of  the  value  of  six  dollars,  with  "  The  offer  of  the  certificate  for  such 
intent  to  cheat  and  defraud ;  whereas  a  purpose,"  said  Wells,  J.,  "  is  a  rep- 
the  said  A.  did  not  want  to  buy  cheese  resentation  that  it  is  what  it  purports 
of  said  N.,  and  had  not  sent  G.  to  him  to  be  upon  its  face.  Cabot  Bank  v, 
for  that  purpose,  and  the  paper  was  Morton,  4  Gray,  156,  1855.  Com.  v, 
not  a  good  bill  of  the  Globe  Bank,  in  Stone,  4  Mete.  43,  1840.  The  indict- 
the  city  of  New  York,  and  was  not  of  ment  sufficiently  sets  forth  in  what 
the  value  of  ten  dollars,  but  spurious  manner  Ferris  was  defrauded  by 
and  worthless.  It  was  held,  on  motion  means  of  the  certificate." 
in  arrest  of  judgment,  that  the  false  It  was  further  held  that  the  "  cer- 
pretences  set  forth  were  such  as  might  tificate  is  an  instrument  complete  in 
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§  1217.]  CRIMES.  [book  n. 

§  1216.  The  amount  of  property  stated  by  the  defendant  to  be- 
long to  him  must  be  proved  as  laid.  Thus,  where  the 
dant'B  averment  was  that  the  defendant  represented  a  firm,  of 
allegation  ^hich  he  was  a  member,  to  be  then  owing  not  more  than 
erty  muBt  three  hundred  dollars,  and  evidence  wka  given  of  a  repre- 
as  SdT  sentation  by  him  that  the  firm  did  not  then  owe  more 
than  four  hundred  dollars;  this  was  held  to  be  a  fatal 
variance.* 

A  pretence  that  the  defendant  ^'  had  in  Macon  seven  thousand 
dollars  "  has  been  held  not  sustained  by  proof  of  a  pretence  "  that 
he  had  seven  dollars  less  than  seven  thousand  in  a  bank  in 
Macon."* 

§  1217.  In  an  indictment  setting  forth  that  a  bad  and  spurious 

note  or  coin  had  been  passed  by  the  prisoner  on  the  pros- 

o?bad  note  ©cutor,  it  is  not  necessary  to  set  forth  the  note  at  large  or 

^^^^  t      specifically  to  describe  the  coin.'    "  When  the  setting  out 

be  set  out    the  instrument  in  the  indictment,"  said  Wilde,  C.  J., "  can- 

^^^^'      not  afford  the  court  information,  it  is  unnecessary  that  it 


itself,  and  requires  no  ftu*ther  allega-  obtained  in  the  form  of  a  loan.    Com- 

tions  to  fully  set  forth  the  right  or  mon wealth  v.  Lincoln,  11  Allen,  233, 

contract  of  which  it  is  a  symbol,  as  1866;   Com.  v,  Ooe,  115  Mass.  481, 

was  necessary  in  Commonwealth  v,  1874. 

Bay,  8  Gray,  441, 1855,  and  Common-  An  indictment   alleging   that  the 

wealth  V.  Hinds,  101  Mass.  209, 1869.  prisoners  falsely  pretended  to  A.  that 

And  besides,  this  offence  consists  in  some  soot  which  they  then  delivered 

the  use  of  false  tokens,  and  not  the  to  A.  weighed  one  ton  and  seventeen 

forgery  of  a  written  instrument."  cwt.,  whereas  it  did  not  weigh  one  ton 

It  was  also  held  '^  unnecessary  that  seventeen  cwt,  but  only  weighed  one 
the  indictment  should  set  forth  in  its  ton  and  thirteen  cwt,  they  well  know- 
terms,  or  by  description,  the  cheque  ing  the  pretence  to  be  false,  by  means 
received  for  the  loan.  It  is  presumed  of  which  false  pretence  they  obtained 
to  have  been  given  and  received  as  from  A.  8«.,  with  intent  to  defraud,  is 
payment  of  the  sum  of  money  agreed  good,  and  sufficiently  describes  an  in- 
to be  lent  Its  designation  as  a  dictable  false  pretence.  K.  v,  Lee,  L. 
'  cheque  and  order  for  the  payment  of  &  C.  418 ;  9  Cox  C.  C.  460.  See 
money '  sufficiently  indicates  its  char-  supra^  §  1159 ;  and  see  Whart.  on 
acter ;  and  as  a  description  of  the  Cont.  JJ  232  et  seq. 
property  obtained  by  the  false  pre-  *  Com.  v.  Davidson,  1  Cush.  33, 
tences,  would  be  good.  Common-  1848. .  See  Todd  v.  State,  31  Ind.  514, 
wealth  V.  Brettun,  100  Mass.  206,  1869. 
1868."  »  O'Connor    v.    State,    30  Ala.   9, 

It  may  also  be  considered  as  settled  1857. 

by  the  same  court  that  a  false  pre-  '  Sapra^    §J    1129,    1162;    infraf  J 

tence  is  none  the  less  a  fraud  because  1222 ;  B.  v,  Coulson,  1   Den.  C.  C. 
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CHAP.  XVni.]  FALSE  PRETENCES.  [§  1219. 

should  be  set  out.  Here  it  is  alleged  that  a  certain  piece  of  paper 
was  unlawfiiUy  and  falsely  represented  by  the  prisoner  to  be  a  good 
and  valid  promissory  note,  whereas  it  was  not  so.  It  appears  to 
me  that  all  the  cases  show  that  where  the  instrument  has  been  re- 
quired to  be  set  out  in  the  indictment,  something  has  turned  on  the 
construction  of  the  paper.'^^  But  the  purport  or  generic  designation 
must  be  accurately  stated.'  Thus  if  an  indictment  for  attempting 
to  obtain  money  under  false  pretences  charge  the  attempt  to  have 
been  by  means  of  a  paper  writing  purporting  to  be  an  order  for 
money,  and  the  instrument  as  stated  in  the  indictment  cannot  be 
considered  to  be  such  an  order,  it  is  bad.^ 

§  1218.  It  is  not  necessary  to  prove  the  whole  of  the  pretences 
charged ;  proof  of  part,  and  that  the  property  was  ob-  ^, 
tained  by  force  of  such  part,  is  enough.*    And  the  prin-  tences  are 
ciple  derives  support  from  the  practice  in  the  analogous  only  part 
cases  of  perjury  and  blasphemy.*  proved? 

§  1219.  As  has  been  already  seen,  if  the  effect  of  the  „  ,  , 

,  Verbal  ac- 

pretences  be  rightly  laid,  a  variance  as  to  expression  is  curacy  not 
immaterial.^      But  the    offence    must    be   substantially  ^^'^^'^^  • 
averred.^ 

592 ;  4  Cox  C.  C.  227 ;  T.  &  M.  332 ;  lap,  24  Ibid.  77, 1844 ;  Com.  v.  Morrill, 
State  V.  Boon,  4  Jones,  (N.  C.)  463,  8  Gush.  671, 1861 ;  People  v.  Stone,  9 
1867 ;  State  v.  Dyer,  41  Tex.  620,  Wend.  182, 1833 ;  People  v.  Haynes, 
1874.  See  Baker  v.  State,  14  Tex.  11  Ibid.  566,1834;  Skiff  v.  People,  2 
App.  332,  1883.  Parker  C.  R.   139,  1863 ;   People  v. 

*  R.  V.  Coulson,  ut  supra.  Oyer  &  Terminer  Court,  83  N.  Y.  436, 
Where  it  is  charged  in  the  indict-   1881 ;  People  v.  Blanchard,  90  Ibid. 

ment  that  the  prisoner  obtained  the  314,  1882;  Com.  v,  Daniels,  2  Pars, 

property   upon    the   security  of  his  332, 1847 ;  Britt  v.  State,  9  Humph, 

promissory  note,  through  false  and  31, 1848;  Cowen  v.  People,  14  111.348, 

fraadnlent  representations  as  to  his  1853;  Beasley  v.  State,  69  Ala.  20, 

ability  to  pay  the  same,  an  averment  1877 ;  ^'Smith  v.  State,  66  Miss.  613, 

of  his  neglect  to  make  payment  of  1878;  State  v.Vorbeck,  66  Mo.  168, 

the  note  is  not  essential.      Clark  v.  1877.    Supra,  |  1168;  Whart.  Crim. 

People,  2  Lans.  329,  1870.  Ev.  §  131. 

*  Com.  V.  Stone,  4  Mete.  43,  1842;  *  Lord  Raym.  886;  2  Camp.  138-9; 
Com.  V.  Coe,  tU  supra.    Ir^fra,  i  1233.  Cro.  C.  C.  (7th  ed.)  662 ;  State  t;.  Has- 

»  R.  V.  Cartwright,  R.  &  R.  106.  kail,  6  N.  H.  352, 1833 ;  Com.  v.  Knee- 
See,  fiilly,  Whart.  Cr.  PL  &  Pr.  {J  184  land,  20  Pick.  206, 1838.  /n/ra,?  1316. 
etseq.  •  Supra,  ?  1214 ;  State  v.  Vanderbilt, 

*  R.  V.  Hill,  R.  &  R.  190 ;  R.  v,  Ady,  3  Dutch.  328,  1859 ;  State  v.  Goble,  60 
7  C.  &  P.  140 ;  R.  V.  Hewgill,  Dears.   Iowa,  447, 1883. 

315;  24  Eng.  Law  &  Eq.  566;  R.  v,  ^  State  v,  Lambeth,  80  N.  C.  393, 
English,  12  Cox  C.  C.  171 ;  State  v.  1879 ;  Musgrave  v.  State,  133  Ind.  297, 
Mills,  17  Me.  211, 1840;  State  v.  Dun-  1892. 
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§  1220.  When  the  false  pretences  consist  in  words  used  by  the 
-  respondent,  it  has  been  said  to  be  sufficient  to  set  them 

Innuen-  •       i       •     i- 

does  and  out  in  the  indictment  as  they  were  uttered,  without  un- 
proper  dertaking  to  explain  their  meaning.^  But  this  must  be 
pianatton  ^^^^  ^^^^  some  qualification,  since,  as  in  perjury  and 
« re-  libel,  it  is  proper  and  necessary  that  language  otherwise 

unintelligible  should  be  explained  for  the  instruction  of 
the  court.*  Otherwise  a  court  in  error  or  arrest  of  judgment  could 
not  say  that  the  pretences  constitute  an  indictable  offence. 

§  1221.  The  description  of  property  obtained  is  required  to  be 
the  same  as  in  larceny.^  But  unless  required  by  statute 
ti^o/*  ^^^  indictment  need  not  allege  that  the  property  was  of 
^operty  any  particular  value.*  When,  however,  the  punishment 
larceny.  depends  upon  value,  some  value  should  be  alleged,*  a 
variance  as  to  such  value  being  immaterial  if  within  the 
statute.' 

If  a  signature  to  negotiable  paper  be  obtained,  it  must  be  stated 
as  such.^ 

An  indictment  need  not  state  all  the  property  which  the  defen- 
dant obtained  by  the  false  pretences  set  forth.® 

*  State  V,  Call,  48  N.  H.  126,  1868.  Nesbitt,  102  Cal.  327,  1894 ;  Hager- 

See  Skiff  v.  People,  2  Parker  C.  R.  139,  man  v.  State,  64  N.  J.  L.  104,  1892 ; 

1853.  Jamison    v.  State,    Ibid.  445,  1881. 

In  a  case  already  cited  to  another  That  a  description  as  a  '' certain  lot  of 

point,  the  indictment  stated  that,  by  drygoods'' is  inadequate,  see  Redmond 

the  rules  of  a  benefit  society,  every  v.  State,  35  Ohio  St.  81, 1878. 

free  member  was  entitled  to  five  pounds  *  People  v.  Stetson,  4  Barb.  151, 

on  the  death  of  his  wife,  and  that  the  1848 ;  State  v.  Gillespie,  80  N.  C.  396, 

defendant   falsely  pretended    that  a  1879;   Whart.  Cr.  PI.  &  Pr.  §  215. 

paper  which  he  produced  was  genuine.  See,  also.  Com.  t;.  Lincoln,  11  Allen, 

and  contained  a  true  account  of  his  233,  1865. 

wife's  death  and  burial,  and  that  he  *  Supra,  ?§  882,  951  et  aeq, ;  Whart. 

further  falsely  pretended  that  he  was  Cr.  PI.  &  Pr.  \  215 ;  State  v.  Ladd,  32 

entitled  to  five  pounds  from  the  society  N.  H.  110, 1855. 

by  virtue  of  their  rule,  in  consequence  •  Supra,  H  951  et  seq, 

of  the  death  of  his  wife;  by  means  of  ^  State  v.  Blauvelt,  38  N.  J.  306, 

which  "last  false  pretence"  he  ob-  1876.  6'Mpra,  §  1195;  State  v.  Jamison, 

tained  money ;  this  was  held  good.  74  Iowa,  613, 1888. 

R.  V.  Dent,  1  C.  &  K.  249.  "Cheque  for  the  payment  of  money" 

'  See  People  v.  Oyer  &  Terminer  is  a  sufficient  description.  Com.  v.  Coe, 

Court,  83  N.  Y.  436,  1881.  115  Mass.  481, 1874.    But  see  Bonnell 

"  See  Bupra,  J  977  ;  and  see  Com.  v.  v.  State,  64  Ind.  498, 1878. 

Howe,  132  Mass.  250,  1882;  State  v.  *  People  v.  Parish,  4  Denio,  153, 

Kube,  20  Wis.  217,  1866;  Treadaway  1847.    See  Skiff  v.  People,  2  Parker 

V,  State,  37  Ark.  443,  1881 ;  People  v,  C.  R.  139, 1853. 
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§  1222.  The  property  obtained  must  be  identified  so  as  to  protect 
the  defendant  in  case  of  a  second  prosecution.^     Thus,  property 
where  an  indictment  for  obtaining  the  signature  of  a  per-  obtained 
son  to  a  deed  of  land  did  not  allege  that  the  grantor  in  individ- 
the  deed  owned  or  claimed  any  title  to  the  land  conveyed  "*^  ' 
thereby,  and  a  description  of  the  land  was  in  the  most  general  terms, 
as  certain  land  in  the  State  q(  Texas  and  United  States  of  America, 
and  the  date  of  the  deed  was  nowhere  averred,  so  that  it  would  be 
impossible  to  identify  the  instrument ;  and  it  did  not  appear  that 
the  deed  would  tend  to  the  hurt  or  prejudice  of  the  grantor,  and 
there  was  no  averment  that  the  deed  could  not  be  more  particularly 
described,  it  was  held  that  in  these  particulars  the  indictment  was 
defective.*     Goods,  as  a  rule,  should  be  described  with  the  same 
particularity  as  in  larceny.' 

§  1223.  It  is  necessary  to  state  whose  the  property  was  at  the 
time.*     "  Of  the  moneys  of  B."  is  a  sufficient  allegation 
of  ownership.*     A  special  property  is  sufficient  to  sus-  must  be 
tain  an  averment  of  ownership.®  ^^^  ' 

§  1224.  It  is  necessary  for  the  pleader  to  negative  specifically 
the  false  pretences  relied  on  to  sustain  the  indictment  f  _ 

,  Pretences 

but  if  the  proof  be  adequate  as  to  the  ofifence,  though  must  be 
only  coming  up  to  a  portion  of  the  pretence  averred  in  °*^*  *^® 

'  State  V.  Crooker,  95  Mo.  889, 1888.  goods  were  which  it  was  the  object  of 

*  Dord  V.  People,  9  Barb.  671, 1851.  the  conspiracy  to  obtain,  is  bad  in 

*  State  t;.  Reese,  88  N.  C.  637, 1880.  arrest  of  judgment.  R.  v.  Parker,  2 
Indictment  should  aver  that  defendant  G.  &  D.  709;  3  Q.  B.  292;  Mays  v. 
acquired  the  goods.  Cannon  v.  State,  State,  28  Tex.  App.  484, 1890 ;  State 
(Tex.)  15  S.  W.  Rep.  117,  1890.  v.  Myers,  82  Mo.  658, 1884. 

*  R.  V.  Martin.  3  N.  &  P.  472 ;  8  Ad.  *  R.  v.  Godfrey,  Dears.  &  B.  426 ;  7 
&  El.  481 ;  R.  V.  Norton,  8  C.  &  P.  196 ;  Cox  C.  C.  392. 

Sill  V.  R.,  Dears.  C.  C.  132 ;  1  El.  &       •  Supra^  §§  932  et  seq. ;  Mack  r.  State, 
Bl.  553.    See  State  v.  Lathrop,  15  Vt.  63  Ala.  138.  1879. 
279.  1843;   Halley  v.  State,  43  Ind.       '  People  v.  Haynes,  11  Wend.  567, 
509,  1873.  1834;  R.  v.  Perrott,  2  M.  &  S.  379; 

Under  8  &  9  Vict.  c.  109,  s.  17,  an  Redmond  v.  State,  36  Ohio  St.  81, 
indictment  charging  that  the  prisoner,  1878 ;  Tyler  v.  State,  2  Humph.  37, 
by  fraud  in  playing  at  cards,  did  win  1840;  Amos  v.  State,  10  Ibid.  117, 
from  A.  a  sum  of  money  with  intent  to  1849 ;  State  v.  Webb,  26  Iowa,  262, 
cheat  A.,  need  not  necessarily  allege  1868.  See  Com.  v.  Rosenberg,  3  Lane, 
that  the  money  won  was  the  property  L.  Rev.  75, 1886.  The  negation  must 
of  A.  R.  V,  Moss,  Dears.  &  B.  C.  C.  be  specific.  Keller  v.  State,  51  Ind. 
104.  But  an  indictment  for  a  con-  111,  1875;  State  v.  Bradley,  68  Mo. 
spiracy  to  obtain  goods  by  false  pre-  140,  1878 ;  State  v.  De  Lay,  93  Mo. 
tences,  not  stating  whose  property  the   98,  1887 ;  State  v.  Palmer,  60  Kans. 
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the  indictment,  a  conviction  is  good.*  In  fact,  as  is  well  said  by 
Lord  EUenborough,  **  to  state  merely  the  whole  of  the  false  pretence 
is  to  state  a  matter  generally  combined  of  some  truth  as  well  as  false- 
hood.^'^ Where,  however,  there  are  several  distinct  pretences,  it  is 
better  to  negative  each  pretence  specifically  in  the  indictment ;  since 
if  only  one  of  the  pretences  thus  negatived  be  well  laid,  and  be 
proved  on  trial  to  have  been  the  moving  cause  of  the  transfer  of 
property  from  the  prosecutor  to  the  defendant,  the  rest  may  be  dis- 
regarded.' 

§  1225.  The  defendant's  knowledge  of  the  falsity  of  the  pre- 
„  .  ,         tences  is  material/  and   hence  must   be  averred,  unless 

Scienter  -i  /»         ,  i     i 

must  be  the  pretences  stated  are  of  such  a  nature  as  to  exclude 
the  possible  hypothesis  of  the  defendant's  ignorance  of 
their  falsity.*  A  reckless  statement  of  a  fact  of  which  the  nar- 
rator is  ignorant  may  be  equivalent  to  a  statement  he  knows  to  be 
false.^ 

§  1226.  An  intent  to  defraud  must  be  averred  and  proved  f  but 

818, 1898;  State  v.  Metsch,  87  Kans.  alleged  that  the  defendant "  did  un- 

222,  1887 ;  State  v,  Trissler,  49  Ohio  lawfiilly  fabely  pretend,"  etc.,  it  was 

St.  683,  1892 ;  People  v,  Reynolds,  71  held  that  the  omission  of  the  word 

Mich.  848,  1888 ;  People  v.  Behee,  90  "  knowingly "  was  no  ground  for  ar- 

Mich.  856, 1892.  resting  the  judgment.    R.  v.  Bo  wen, 

>  Supra,  i  1218 ;  R.  v.  Hill,  R.  &  R.  4  J^ew  Bess.  Gas.  62 ;  18  Q.  B.  790 ;  8 

190 ;  Com.  v.  Morrill,  8  Gush.  671,  Cox  C.  C.  488. 

1851 ;  People  v.  Stone,  9  Wend.  182.       *  R.  v.  Philpotts,  1  0.  &  K.  112;  R. 

1832;  People  v,  Haynes,  11  Ibid.  667,  v,  Keighley,  Dears.  &  B.  146;  7  Cox 

1834 ;  State  v.  Smith,  8  Blackf.  489,  C.  C.  217 ;  Com.  v.  Speer,  2  Va.  Cas. 

1847.  65, 1817 ;  State  v.  Bradley,  68  Mo.  140, 

*  R.  V,  Perrott,  lU  mpra,  1878 ;  though  see  Com.  v.  Blumenthal, 
«  See  Whart.  Crim.  Ev.  U  181-8.  cited  Whart.  Prec.  242 ;  and  Com.  v. 

Supra,  i  1218.  Hulbert,  12  Mete.  446,  1847.    See,  as 

*  Supra,  JJ  1165, 1186, 1210.  State  to  general  pleading  of  scienter,  Whart. 
V.  Blauvelt,  88  N.  J.  L.  806,  1876;  Cr.  PI.  &  Pr.  §  164.  That  "design- 
People  V.  Spiegel,  (N.  Y.)  88  N.  E.  edly  "  implies  a  scienter,  see  State  v. 
Rep.  284, 1894 ;  People  v.  Fitzgerald,  Snyder,  68  Ind.  203, 1879. 

92  Mich.  328,  1892.  •  Supra,  i  1186.    See  Reese  Mining 

Thus  an  indictment  for  obtaining  Co.  v.  Smith,  L.  R.  4  H.  L.  79.   Infra, 

money  under   false   pretences    must  J 1246. 

allege  that  the  defendant  knew  the  ^  Supra,  J  1184;  People  v.  Getchell, 

falsehood :  "  falsely  and  fraudulently  "  6  Mich.  496, 1859 ;  Scott  v.  People,  62 

is  not  enough.   R.  v.  Henderson,  2  M.  Barb.  62,  1872;  State  v.  Jackson,  112 

C.  C.  192;  Car.  &  M.  828;  State  v.  Mo.   585,   1892;    State  v.    Clark,  46 

Bradley,  68  Mo.  140,    1878.    Supra,  Kans.  65,  1891 ;  Jacobs  v.  State,  31 

i  1185.    But  where  the    indictment  Nebr.  33,  1890 ;  State  t?.  Lewis,  41  La. 
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it  is  not  necessary,  in  England^  to  state,  to  use  the  Ian-  i^^e^t  ^ 
guage  of  Lord  Deniman,  C.  J.,^  "  that  the  false  pretence  defraud 
was  made  with  the  intention  of  obtaining  the  thing,  if  it  some  waj 
be  proved  that  in  fact  the  party  charged  did  intend  to  ^PP®""- 
obtain  the  thing,  made  the  false  pretence,  and  did  thereby  obtain 
it.     I  am  by  no  means  sure  that  it  is  necessary  even  to  prove  that 
the  representation  was  made  with  the  particular  intent." 

An  intent  to  defraud  a  firm  necessarily  includes  an  intent  to  de- 
fraud each  of  its  members,  and  hence  it  is  enough,  when  a  firm  is 
defrauded,  to  aver  an  intent  to  defraud  a  member  of  the  firm.* 

An  intent  laid  to  defraud  any  one  having  an  interest  in  thie 

property  is  enough.^ 

■ 

An.  590,  1889;  State  v,  Switzer,  63  Under  7  Geo.  IV.  c.  64,  s.  21,  an 

VL  604, 1891 ;  State  v.  (Jarris,  98  N.  indictment   for   obtaining  goods  by 

C.  733,  1887 ;  State  v.  Burke,  108  N.  means  of  false  pretences,  with  intent 

C.  750,  1891 ;  U.  S.  v,  Bradford,  53  to  defraud  a  specified  person,  was  bad, 

Fed.  Rep.  542, 1893*;  U.  S.  v,  Beatty,  unless  it  stated  whose  property  the 

60  Fed.  Rep.  740, 1894 ;  State  v,  Eain,  goods  were,  and  the  defect  was  not 

118  Mo.  6, 1893.  aided  after  verdict.    R.  v.  Martin,  3 

The  intent  to  defi-aud  is  not  suffi-  N.  &  P.  472;  8  Ad.  &  El.  481;  S.P.,  R. 

ciently  set  forth  in  a  statement  that  v.  Norton,  8  C.  &  P.  196. 

A.  did  unlawfully  attempt  and  en-  By  14  &  15  Vict.  c.  100,  s.  8,  it 

deavor  fraudulently,  falsely,  and  an-  shall  be  sufficient,  in  an  indictment 

lawfully  to  obtain  from  the  Agricul-  for  obtaining  property  by  false  pre- 

tural    Cattle    Insurance  Company  a  tences,  to  allege  that  the  defendant 

large  sum  of  money,  to  wit,  £22  10«.,  did  the  act  with  intent  to  defraud, 

with  intent  to  cheat  and  defraud  the  without  alleging  the  intent  of  the  de- 

eompany.    R.  v.  Marsh,  1  Den.  C.  C.  fendant  to  be  to  defraud  any  particu- 

505;  T.  &  M.  192;  3  New  Sess.  Cas.  lar  person.    By  section  25,  every  ob- 

699.  jection  to  an  indictment  for  any  formal 

*  R.  V,  Hamilton,  2  Cox  C.  C.  11 ;  9  defect  apparent  on  the  face  thereof 
Ad.  A  El.  (N.  S.)  276 ;  cited  fully,  shall  be  taken  before  the  jury  shall  be 
supra f  i  1213.  That  the  omission  of  sworn.  It  was  ruled  that  section  8 
the  allegation  of  intent  is  not  fatal  did  not  render  it  unnecessary,  in  an 
after  verdict,  under  statute,  see  State  indictment  for  obtaining  money  by 
V,  Bacon,  7  Vt.  219,  1835;  Jim  v.  false  pretences,  to  state  whose  prop- 
State,  8  Humph.  603, 1848.  That  it  is  erty  the  money  was,  and  that  the 
no  variance  that  the  proof  goes  only  omission  was  not  a  formal  defect  within 
to  a  part  of  the  money,  to  which  the  section  25.  Sill  v,  R.,  Dears.  C.  C. 
intent  to  defraud  relates,  see  R.  t^.  132 ;  1  El.  &  Bl.  558.  24  &  25  Vict. 
Leonard,  3  Cox  C.  C.  284 ;  1  Den.  C.  c.  96,  s.  88,  renders  an  allegation  of 
C.  304.  ownership  unnecessary.    See  State  v. 

Under  the  English  statutes  the  fol-  Neimeier,  66  Iowa,  634, 1885. 

lowing  rulings  have  been  made,  which  '  Stoughton  v.  State,  2  Ohio  St.  562, 

•  are  applicable  to  the  corresponding  1853.    See  supra,  §J  743, 1212. 

statutes  of  this  country.  '  Mack  v.  State,  63  Ala.  138, 1879; 
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An  averment  that  A.  "did  receive  and  obtain  the  said  goods  of 
said  B.  from  said  B.  by  means  of  the  false  pretences  aforesaid,  and 
with  intent  to  cheat  and  defraud  the  said  B.  of  the  same  goods," 
has  been  held  a  sufficient  averment  that  the  goods  were  designedly 
obtained.*  But  there  must  be  a  specific  averment  of  intent  to 
defraud.* 

§  1227.  The  property  must  be  distinctly  averred  to  have  been 
obtained  by  means  of  the  pretence.*    But  the  process  of  reasoning 
by  which  the  conclusion  was  reached  is  usually  matter  of  argument, 
.        not  of  pleading.*     At  the  same  time,  there  must  always 
"by  be  something  sufficient  to  show  that  the  party  defrauded 

pretence  °  ^^  induced  to  part  with  his  property  by  relying  upon  the 
^err^  truth  of  the  alleged  false  statements.*  And  it  is  not,  as  a 
general  rule,  as  has  been  seen,'  enough  to  aver  false  state- 
Stringer  V,  State,  13  Tex.  App.  520,  not  follow  from  the  premises.  The 
1883 ;  Com.  v,  Dunleay,  153  Mass.  only  allegation  of  an  intent  to  defraud 
330, 1891.  is  made  argumentatively,  and  as  a 

^  Com.  V,  Hooper,  104  Mass.  549,  legal  inference  from  £Gu:tB  stated,  and 
1870.    But  see  supra,  {  1210.  that  inference  is  unsound.    Com.  v. 

'  Com.  V.  Dean,  110  Mass.  64, 1872.  Whitney,  5  Gray,  85 ;  R.  v.  Rushworth, 

In  this  case  it  was  said  by  Morton,  K.  &  E.  317." 
J. :  "  The  indictment  does  not  charge  •  R.  v.  Kelleher,  14  Cox  C.  C.  48 ; 
any  offence  with  the  precision  requisite  2  Ir.  L.  B.  Q.  B.  D.  11 ;  Ladd  v.  State, 
in  criminal  pleadings.  There  is  no  17  Fla.  215, 1879 ;  State  v,  Lewis,  26 
sufficient  allegation  that  the  defendant  Kans.  123,1881;  Pendry  v.  State,  18 
obtained  the  signature  of  Sears  to  the  Fla.  191, 1881 ;  Cook  v.  State,  83  Ind. 
note  with  an  intent  to  defraud.  The  402,  1882 ;  Hightower  v.  State,  23 
intent  to  defraud  is  an  essential  ele-  Tex.  App.  451, 1887 ;  State  v,  Conner, 
ment  of  the  crime  intended  to  be  110  Ind.  469,  1887 ;  State  v.  Chapel, 
charged,  and  must  be  distinctly  averred  117  Mo.  639,  1 893. 
by  a  proper  affirmative  allegation,  and  *  R.  v,  Hamilton,  9  Ad.  &  £1.  (N. 
not  by  way  of  inference  or  argument  S.)  271 ;  Com.  v,  Hulbert,  12  Mete, 
merely.  Com.  v,  Lannan,  1  Allen,  446,  1847;  Com.  v,  Coe,  115  Mass. 
590,1861.  481,  1874;  Baker  v.  State,  14  Tex. 

*'The  concluding  clause  that '  so  the  App.  332, 1883.  See  supra,  i  1215. 
jurors  aforesaid,  upon  their  oaths  It  is  said  in  Missouri  that  the 
aforesaid,  do  say  and  present  the  said  phrase,  "  by  color  of  said  false  pre- 
Dean'  'in  the  manner  aforesaid,  de-  tence,''  is  bad.  State  v.  Chunn,  19 
signedly,  by  a  false  pretence  and  with  Mo.  233,  1853.  See  R.  v.  Airey,  2 
intent  to  defraud,  obtained  the  signa-   East,  30. 

ture  of  said  Sears/  is  a  statement  of  a  ^  State  v.  Philbrick,  31  Me.  401, 
legal  conclusion  from  the  facts  pre-  1850;  Com.  v.  Strain,  10  Mete.  521, 
viously  charged.  The  conclusion  does  1845 ;  Norris  v.  State,  25  Ohio  St.  217, 


•  Supra,  J§  1216, 1216. 
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ments  as  to  the  value  of  the  property  sold,  and  then  to  aver  the 
obtaining  of  money.  A  sale  of  the  property  should  be  averred,  as 
the  chain  connecting  the  other  averments.^ 

A  delivery  of  the  property  must  be  averred,  as  the  result  of  the 
false  pretences,  in  all  cases  in  which  the  prosecution  rests  upon 
such  delivery.^ 

Obtaining  from  A.'s  wife,  on  A.'s  directions,  supports  an  aver- 
ment of  obtaining  from  A.^  And  so  obtaining  by  an  agent  sup- 
ports an  averment  of  obtaining  by  the  principal.* 

§  1228.  Counts  vary  the  pretences,  and  counts  varying  Varying 
the  parties  defrauded  may  be  joined.*  be  joined. 

1874 ;  State  v.  Saunders,  63  Mo.  482,  The  allegation  of  "  a  sale  on  credit" 

1876.     See  Com.  v,  Parmenter,  121  is  supported  by  proof  of  a  sale  for  a 

Mass.  354,  1876;  Epperson  v.  State,  note  payable  in  four  months.    Com. 

42  Tex.  79,  1875 ;  State  t;.  Green,  7  v.  Davidson,  1  Cush.  83,  1848.  Supra, 

Wis.  676,  1859;    State  v,  Orvis,  13  §1180. 

Ind.  569,  1859 ;  People  v.  Brown,  71  The    indictment  need  not  charge 

Mich.  296,  1888 ;  State  v.  Stone,  75  that  any  false  token  or  counterfeit 

Iowa,    215,    1888;    State  v,  Jordan,  letter   was   used,    even    where    false 

(La.)  16  Bep.  383,  1882.  token  or  writing  is  alternatively  used 

Where  the  representations  are  made  in    the   statute.    Skiff  v.  People,  2 

to  an  agent  the  indictment  must  show  Parker  C.  B.  139, 1853.  Supra,  i  1179. 

his  connection  with  person  defrauded.  '  State  v,  Philbrick,  31  Me.  401, 

Owens  17.  State,  83  Wis.  496,  1892 ;  1850 ;  Com.  v.  Strain,  10  Mete.  521, 

Jacobs  V,  State,  31  Nebr.  33, 1890.  1845 ;  Com.  t;.  Lannan,  1  Allen,  590, 

»  Supra,  i  1215.  1861 ;  Com.  v.  Goddard,  4  Ibid.  312, 

In  an  averment  that  B.  "was  in-  1862.    See,  also,  Com.  v.  Jeffries,  7 

duced,  by  reason  of  the  false  pretences  Ibid.  549,  1863 ;  Com.  v,  Lincoln,  11 

so  made  as  aforesaid,  to  purchase  and  Ibid.  233, 1865.    Supra,  2  1180. 

receive,  and  did  then  and  there  pur-  It  is  not  a  fatal  error  that  the  ob- 

chase  and  receive  of  the  said  A.''  cer-  taining  of  the  signature  to  a  promis- 

tain  property,  *' and  to  pay  and  deliver,  sory    note,    and    the   obtaining   the 

and  did  pay  and  deliver  therefor,  and  money  on  the  same,  are  stated  to  be 

as  the  price  thereof,''  certain  goods,  on  two  distinct  days.    Com.  v,  Frey, 

sufficiently  charges  that  B.  was  in-  50  Pa.  245, 1865. 

duced  by  the  false  pretences  to  pay  '  R.  v.  Moseley,  L.  &  C.  92. 

and  deliver,  and  that  induced  by  fieilse  *  Supra,  J  1212 ;  Sandy  v.  State,  60 

pretences  he  did  pay  and  deliver,  and  Ala.  58,  1877 ;  Bozier  v.  State,  5  Tex. 

is  not  defective  for  not  repeating  the  App.  220,  1878. 

words  '*  then  and  there  "  before  the  *  Oliver  v.  State,  37  Ala.  134, 1861 ; 

words  "  to  pay  and  deliver,"  or  before  Whart.  Cr.  PI.  &  Pr.  i  285. 
the  words  "did   pay  and  deliver." 
Com.  V,  Hooper,  104  Mass.  549, 1870. 
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14.  Attempts, 

§  1229.  The  general  law  as  to  attempts  is  elsewhere  fully  dis- 
cussed.^ So  far  as  concerns  the  particular  offence  now  under  oon- 
sideration,  one  or  two  special  points  are  to  be  noticed. 

By  statute  in  England  and  in  several  of  the  United  States,  there 
B  statute  ^^y  ^^  *  conviction  of  an  attempt  under  indictment  for 
conviction  the  substantive  offence,  though  at  common  law  this  is  not 
ha/of  at-  permissible.  Hence  we  have  a  number  of  reported  cases 
deTfndict^  where  there  was  a  conviction  of  the  attempt  under  the 
"^^'^^/te  ordinary  indictment  for  obtaining  goods  by  false  pre- 
offenoe.       tences.* 

Oonviotion  §  1230.  In  attempts,  the  question  of  prudence  or  im- 
™^irre-  prudence  of  the  prosecutor  does  not  arise ;  and  a  convic- 
spective  oi  tion  may  be  had  where  there  was  a  fruitless  attempt  to 
Lr*8  pru-     obtain  goods  by  a  false  pretence.' 

dence.  g  1231.  The  same  distinction  applies  where  only  credit 

Attempt      on  account  is  shown  to  have  been  secured.     It  has  been 

znav  be 

sustained  already  seen^  that  an  indictment  for  the  consummated 
oniy^credlt  offence  cannot  be  sustained  when  only  a  credit  on  ac- 
i*.^^;         count  was  obtained.     But  under  these  circumstances,  as 

tamed.  ,  ' 

is  elsewhere  more  fully  noticed,  the  defendant  may  be 
convicted  of  an  attempt.'^ 

§  1232.  It  is  for  the  juty  to  determine  whether  the  attempt  was 
Question  ^^^7  Diade.  Thus,  where  C,  being  employed  at  a  hos- 
of  attempt  pital,  wrote  to  the  prosecutor,  as  manager,  for  a  small 
quantity  of  linen,  not  saying  it  was  for  the  hospital,  and 
the  goods  were  really  ordered  for  himself,  but  not  sent ;  on  an  in- 
dictment for  an  attempt  to  obtain  them,  the  question  left  to  the  jury 
was,  whether  he  ordered  the  goods  as  for  and  on  behalf  of  the  hos- 
pital or  in  his  own  name,  there  being  no  evidence  of  an  intention 
to  pay  cash,  but  evidence  of  the  absence  of  such  intention.^ 

§  1233.  In  an  indictment  for  an  attempt  to  obtain  by  a  false 


*  See  supra  J  J§  173  et  seq,  tain    insurance    money.     Rafferty  v. 

*  E.  V.  Roebuck,  Dears.  &  B.  24;  7  State,  91  Tenn.  656,  1891.  Attempt 
Cox  C.  C.  126 ;  R.  v.  Ball,  C.  &  M.  to  obtain  a  check.  State  v,  Terry, 
249;  R.  V.  Hensler,  11  Cox  C.  C.  670;  109  Mo.  601,  1892. 

R.  V.  Francis,  L.  R.  2  C.  C.  128;  12  *  Supra,  i  1198. 

Cox  C.  C.  612.  ^  R.  V.  Eagleton,  Dears.  C.  C.  616 ; 

'  R.  V,  Roebuck,  supra;  R.  v.  Ball,  6  Cox  C.  C.  669.    Supra,  §  1169. 
supra.    Supra,  J  199.    Attempt  to  ob- .     •  R.  v.  Franklin,  4  F.  &  F.  94. 
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written  instrument,  a  variance  as  to  character  of  the  in-  ^ 

,  General 

stmment  is  fatal.     Thus,  it  has  been  ruled  that  where  the  character 
indictment  charges  the  instrument  to  be  a  money  order,  mentmust 
and  the  proof  does  not  sustain  this,  a  conviction  is  erro-  ^|^^^' 
ijeous.'     But  the  instrument  need  not,  if  correctly  desig- 
nated, be  set  out.^ 

§  1234.  Nor  is  it  sufficient  baldly  to  aver  an  "  attempt,"  without 
in  some  way  stating  the  means.     Thus,  an   indictment 
was  held    bad   which    stated   that  A.    did    unlawfully  at^p° 
attempt  and  endeavor  to  obtain  from  B.  a  large  sum  of  ™^^I^ 
money  (stating  it)  with  intent  to  cheat  and  defraud  B.* 

15.  Receiving  Goods  obtained  by  False  Pretences, 

§  1235.  At  common  law,  persons  receiving  goods  knowing  them 
to  have  been  fraudulently  obtained  by  false  pretences 
will   be  indictable  as  accessories  after  the   fact,  if  the  goods^^ 
obtaining  be  a  statutory  felony  ;  or,  if  participants  in  the  f^dlctSwe^ 
original  design,  as  principals,  where  the  obtaining  is  a 
statutory  misdemeanor.     By  statutes   in  England  and   elsewhere, 
however,  such  receiving  is  made  a  substantive  offence.     To  sustain 
a  conviction,  in  any  view,  it  is  necessary  to  prove  that  the  defen- 
dant knew  that  the  goods  were  obtained  by  false  pretences.* 

*  R.  V,  Cartwright,  R.  &  R.  106.  »  R.  v.  Marsh,  1  Den.  C.  C.  506 ;  T. 

Supra,  li  190  et  seq,,  1217.  &  M.  192.    Supra,  H  190  et  seq. 

»  R.  t7.  CJoulson,  T.  &  M.  332 ;  1  *  R.  v.  Rymes,  3  C.  &  K.  327. 
Den.  C.  C.  592.    Supra,  i  1217. 


POINTS  REQUESTED  FOB  THE  DEFENCE  DIPBOFEBLY 
BEFUSED,  AND  EBBONEOUS  CHABQES. 

Defendant  was  indicted  for  packing  sand  in  a  bale  of  cotton.  The  court 
charged  the  jury :  "  It  matters  not  at  what  time  the  sand  or  dirt  was  put  into 
the  cotton,  provided  it  was  done  by  the  defendant,  and  so  done  for  the  pur- 
pose and  with  the  intent  to  defraud,  and  in  a  manner  calculated  to  accomplish 
such  purpose  at  the  time."  Held  that  this  was  a  correct  statement  of  the 
law,  yet  the  charge  was  erroneous  as  commenting  on  the  weight  of  the  evi- 
dence.   Jones  V.  State,  22  Tex.  App.  680, 1887;  supra,  §  1118. 

It  was  proved  that  the  defendant  came  to  R.,  the  prosecuting  witness, 

asked  him  if  he  would  like  to  have  a  joh  as  night  watchman  at  the  R.  R. 

depot,  said  he  could  give  him  the  position ;  and  on  R.  agreeing  to  take  the 

place  defendant  asked  him  for  $1.25  to  send  to  headquarters.    The  court 
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charged  the  jury  to  acquit  the  defendant.  Held  error,  as  the  statute  does  not 
require  that  the  false  pretence  be  a  statement ;  it  may  be  implied  in  the  con- 
duct.   Com.  V,  Murphy,  (Ky.)  27  S.  W.  Eep.  859, 1894 ;  supra,  1 1142. 

Plaintiff  in  buying  a  horse  told  defendant  he  wanted  one  which  could  go 
from  M.  to  H.,  a  distance  of  eight  miles,  in  one  hour.  Defendant  said  the 
horse  could  easily  do  it.  In  an  action  for  recovery  of  the  purchase  money  the 
court  charged  the  jury  that  if  they  believed  that  the  representations  alleged  to 
have  been  made  in  relation  to  the  speed  of  the  horse  were  made,  and  that 
the  plaintiff  relying  upon  them  purchased  the  horse,  and  that  such  repre- 
sentations were  in  fact  not  true  and  the  horse  was  therefore  unfit  for  the 
purpose  for  which  it  was  bought,  that  the  plaintiff  could  recover  the  pur- 
chase money,  she  having  offered  to  return  the  horse,  on  the  ground  of  fraud 
and  deceit,  which  was  independent  and  irrespective  of  the  so-called  war- 
ranty.   Held  error.    State  v,  Cass,  62  N.  J.  L.  77, 1889. 
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FBAUDULEJNT  INSOLVENCY. 


[§  1238. 


CHAPTER  XIX. 


FRAUDULENT  INSOLVENCY. 


I.  Fraudulent  Conveyances. 
Under    statute    Eliz.    making 
fraudulent  conveyances  is  in- 
dictable, 1 1238. 
II.  Secreting  Goods. 

Secreting  goods  made  indictable 
by  recent  statutes,  {  1239. 


Secreting  or  assigning  must  be 

actual,  i  1240. 
Intent  or  scienter  must  be  shown^ 

81241. 


I.   FRAUDULENT  CONVEYANCES. 

§  1238.  By  the  statute  13  Eliz.,  which  makes  void  all  convey- 
ances^ etc.,  with  intent  to  defraud  creditor Sy  it  is  provided  xj^deretat- 
that  the  parties  to  any  "  such  feigned,  covinous,  or  fraud-  ute  Eliz. 
nlant  feoffinent,  gift,  grant,  alienation,  bargain,  convey-  fVaudnient 
ance,  bonds,  suits,  judgments,  executions,"  etc.,  "  which  ^clls  in- 
at  any  time  shall  wittingly  and  willingly  put  in  use,  avow,  dJc<»bie. 
maintain,  justify,  or  defend  the  same,  or  any  part  of  them  as  true, 
simple,  and  done,  had,  or  made  &on^^«,  and  upon  good  considera- 
tions ;  or  shall  aliene  or  assign  any  the  lands,  tenements,  goods, 
leases,  or  other  things  before  mentioned,  to  him  or  them  conveyed, 
as  is  aforesaid,"  besides  the  civil  penalty,  "being  lawfully  con- 
victed thereof,  shall  suffer  imprisonment  for  one  half  year  without 
bail  or  mainprise."  By  statute  27  Eliz.  the  same  provision  is  ex- 
tended to  those  concerned  in  similar  devices  to  defraud  purchoBera} 
Similar  statutes  have  been  adopted  in  several  States  of  the  Amer- 
ican Union. 

In  a  leading  case  reported  under  the  statute  of  13  Eliz.,*  it  was 
held  in  arrest  of  judgment,  by  Maule,  J.,  delivering  the  opinion  of 
his  brethren,  that  an  indictment  lies  under  the  act  for  a  fraudulent 
alienation  of  real  estate.^ 


*  See  2  Buss,  on  pr.  316 ;  Roberts's  Dig.  Grim.  Law,  art.  388 ;  Ex  parte 
Digest   Brit.    Stat.  294;    1    Chitty's  Brett,  L.  B.  1  Ch.  D.  151. 

Stat.  386,  '  See,    for    form    of    indictment, 

*  B.  V,  Smith,  6  Cox  C.  C.  31.    As  Whart.  Free.  618.    See,  also.  Com.  v. 
to  the  English  statute  on  fraudulent  Cronin,  41  Leg.  Int.  146, 1884. 
bankruptcy,  may  be  consulted  Steph. 
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II.   SECRETING   GOODS. 

§  1239.  By  statutes  in  force  in  many  States,  the  secreting  of 
Secretins  g<^<^8  with  intent  to  defraud  creditors  is  an  indictable 
goods  is  offence.  To  constitute  this  offence  it  is  necessary  that 
dictabie  by  there  should  be — 

statute.  -j^gi.   ^  actual  fraudi  lent  secreting,  assigning,  or  con- 

veying of  goods,  etc.,  or  a  fraudulent  reception  of  the  same. 

2d.  An  intent  to  prevent  such  property  from  being  made  liable 
for  the  payment  of  debts,  or,  in  case  of  reception,  a  guilty  knowl- 
edge of  such  intent.^ 

§  1240.  1st.  Thei^e  must  be  an  actual  secreting  or  assigning  of 
the  goods.  It  is  not  enough  that  the  debtor,  to  his  cred- 
oTsMi^-  itor^s  face,  refuses  to  surrender  property  which  the 
iS^SSi  creditor  claims.  Thus  it  was  held  that  a  refusal  of  a 
defendant  to  deliver  up  a  watch  to  the  sheriff's  deputy 
was  not  within  the  statutes.*  The  object  of  the  law  is  not  to  make 
a  man  indictable  who  resists  process,  since  for  this  another  procedure 
exists,  but  to  prevent  the  secret  and  covinous  disposal  of  property 
in  such  a  way  as  to  elude  the  pursuit  of  the  law  and  baffle  an  exe- 
cution. A  pointed  illustration  of  this  is  the  case  of  a  trader,  who, 
after  obtaining  credit  by  stocking  his  store  with  goods,  either  hides 
such  goods  until  such  time  as  he  may  be  able,  without  suspicion  or 
disturbance,  to  convert  their  proceeds  to  his  own  use,  or  consigns 
them  to  auction  under  such  covers  as  may  enable  him  to  turn  them 
into  CEish  without  his  creditor's  knowledge.  It  would  seem,  from 
analogy  to  the  statutes  of  Elizabeth,  that  the  offence  would  continue 
to  be  indictable,  even  if  a  consideration  were  received,  if  the  intent 
to  defraud  were  proved. 

^  See  State  v.  Marsh,  36  N.  H.  196,  Did  he  do  so  in  defraud  of  the  par- 
1858 ;  Com.  v.  Damon,  105  Mass.  580,  ticular  creditor  who  had  obtained  the 
1870.  Under  a  recent  English  statute,  judgment?  (8)  Does  the  fact  of  his 
see  ruling  in  B.  t;.  Rowlands,  L.  R.  8  having  done  so,  coupled  with  the  gen- 
Q.  B.  D.  530 ;  44  L.  T.  (N.  S.)  286 ;  eral  evidence  in  the  case,  satisfy  the 
where  it  was  held  that  in  such  cases  jury  that  his  intention  was  to  defraud 
the  questions  for  the  jury  were :  "  (1)  any  and  every  person  to  whom  he 
Did  the  defendant,  either  subsequent  might  be  indebted  ?"  See  London 
to  thejudgment  being  obtained  against  Law  Times,  May  27,  1882,  p.  59. 
him,  or  within  two  months  before  the  '  People  v.  Morrison,  13  Wend, 
date  of  any  unsatisfied  judgment,  399, 1835.  See  People  v.  Underwood, 
remove  or  conceal  his  goods?     (2)   infra. 
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§  1241.  2d.  An  intent  must  be  shovm  to  prevent   the  property 
from  being  made  liable  for  the  payment  of  debts;  or,  in 
case  of  receivers,  a  guilty  knowledge  of  such  intent,^      It  ^ij^^ 
is  not  enough  that  the  debtor's  object  was  to  give  a  pref-  "^^t  be 
erence  to  a  particular  creditor.* 

When  "  all  creditors  "  are  protected  by  the  act,  as  "  creditors/' 
it  seems,  may  be  classed  even  those  whose  debts  are  not  yet  due.* 
Under  such  a  statute  it  is  unnecessary  that  the  prosecutors  should 
be  judgment  creditors.* 

The  fact  of  indebtedness  of  some  kind,  however,  on  the  part  of 
the  defendant,  must  be  distinctly  averred.* 

The  federal  statute,  making  it  indictable  to  obtain  goods  by  false 
pretences  three  months  prior  to  bankruptcy,  has  been  held  uncon- 
stitutional, as  not  limited  to  acts  in  contemplation  of  bankruptcy.' 

'  See  Com.  v.  Brown,  15  Gray,  189,  mitted,  the  statute  will  be  of  very 

1860;  Com.  v,  Strangford,  112  Mass.  little  public  importance.    This  is  not 

289, 1873.    Selling  property  with  in-  like  the  case  of  a  creditor  seeking  a 

tent  to  defraud  the  lien  holder  is  in  civU  remedy    against    a    fraudulent 

some  States  made  indictable.     Nixon  debtor.    There  the  creditor  must  com- 

V.  State,  66  Ala.  120, 1876 ;  Bobberson  plete  his  title  by  judgment  and  execu- 

V,  State,  3  Tex.  App.  502, 1878.  tion  before  he  can  control  the  debtor 

*  Com.  V,  Hickey,  2  Parsons,  317,  in  the  disposition  of  his  property ;  he 
1843.  must  have  a  certain  claim  upon  the 

*  Johnes  v,  Potterj^  5  S.  &  B.  619,  goods  before  he  can  inquire  into  any 
1820.  alleged  fraud  on  the  part  of  the  debtor. 

*  People  V.  Underwood,  16  Wend.  But  this  is  a  public  prosecution,  in 
646,  1837,  citing  Wiggins  v.  Arm-  which  the  creditor  has  no  special  in- 
strong,  2  John.  Ch.  144, 1816.  terest.    The  legislature  has  relieved 

Thus,  in  New  York,  Bronson,  J.,  the  honest  debtor  from  imprisonment, 
said :  and  subjected  the  fraudulent  one  to 

"  The  language  of  the  act  plainly  punishment,  as  for  a  criminal  offence, 
extends  to  all  creditors,  and  I  can  per-  The  crime  consists  in  assigning  or 
ceive  no  sufficient  reason  for  restrict-  otherwise  disposing  of  his  property, 
ing  its  construction  to  such  creditors  with  intent  to  defraud  a  creditor,  or 
as  have  obtained  judgments  for  their  to  prevent  it  from  being  made  liable 
demands.  The  fraudulent  removal,  for  the  payment  of  his  debts.  The 
assignment,  or  conveyance  of  property  public  offqnce  is  complete,  although 
by  a  debtor,  which  the  legislature  in-  no  creditor  may  be  in  a  condition  to 
tended  to  punish  criminally,  usually  question  the  validity  of  the  transfer  in 
takes  place  in  anticipation  of  a  judg-  the  form  of  a  civil  remedy."  Ibid, 
ment,  and  for  the  very  purpose  of  de-  See,  for  forms,  Whart,  Prec.  607  et  seq, 
feating  the  creditor  of  the  fruits  of  his  *  State  v.  Bobinson,  9  Foster,  274, 
recovery.  If  there  must  first  be  a  1854. 
judgment  before  the  crime  can  be  com-       •  U.  S.  v.  Fox,  95  U.  S.  670, 1877. 
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CHAPTER  XX. 


PERJURY. 


I.  Wilful. 

Offence  must  be  wilful,  3  1245. 
II.  False  and  Coreupt. 

"  Falsely  "  is  knowingly  affirm- 
ing without  probable  cause, 
S1246. 

Probable  cause  is  to  be  esti- 
mated from  defendant's 
standpoint,  {  1247. 

Admissible  to  prove  mistake 
induced  by  erroneous  repre- 
sentations, i  1248. 

And  so  when  advised  by  coun- 
sel, i  1249. 

General  evil  intent  may  consti- 
tute corruption,  §  1250. 

III.  Oath. 

Form  of  oath  is  immaterial,  if 

legal,  i  1251. 
No  matter  if  oath  was  on  voir 

dire,  J  1262. 

IV.  Pabty  to  be  Charged. 

Two  defendants  cannot  be 
joined,  ?  1253. 

Perjury  though  witness  is  in- 
competent, 2  1254. 

And  though  he  be  a.  volunteer, 
i  1255. 
V.  Before  a  Competent  Officer. 

The  false  swearing  must  have 
been  in  proceedings  author- 
ized by  law,  J  1256. 

Officer  or  court  administering 
the  oath  must  have  been 
competent,  J  1257. 
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Proceedings  need  not  have  been 
strictly  regular,  J  1258. 

Perjury  may  be  before  court- 
martial,  J  1259. 

Doubts  as  to  ecclesiastical 
courts,  i  1260. 

Grand  jury  may  administer 
oath,  i  1261. 

But  otherwise  unauthorized 
officer,  i  1262. 

Officer  acting  as  such  primd 
facie  competent,  {  1268. 

Perjury  not  extra-territorially 
punishable,  §  1264. 

State  magistrate  under  Act  of 
Congress  may  administer 
oath,  2  1265. 

And  so  justice  of  the  peace  and 
of  arbitrators  under  rule  of 
arbitration,  J  1266. 
VI.  In    Proceeding    Authorized 
BY  Law. 

False  swearing  must  be  in  pro- 
ceeding authorized  by  law, 
§  1267. 

Juror  indictable  for  false  swear- 
ing on  voir  dire,  {  1268. 

Voluntary  false  affidavits  are 
not  perjury,  J  1269. 

But  otherwise  as  to  statutory 
affidavit,  i  1270, 

Party  may  be  guilty  of  perjury 
in  his  own  case,  {  1271. 

No  perjury  in  void  suit, 
§  1272. 
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Nor  on  oath  as  to  future  offi- 
cial conduct,  3  1273. 

When  necessary  to  aver  addi- 
tional facts,  i  1274. 

State  court  has  ordinarily  no 
jurisdiction  of  false  swearing 
in  federal  courts,  {  1275. 
YII.  In  Matter  Material. 

False  swearing  must  have  been 
in  matter  material,  i  1276. 

But  circumstantiality  of  de- 
tail may  be  material,  {  1277. 

And  so  testimony  as  to  credit 
of  witness,  {  1278. 

And  so  witness's  answers  on 
his  own  cross-examination, 
{1279. 

Inadmissibility  no  test  of  im- 
materiality, i  1280. 

Admission  not  conclusive  as  to 
materiality,  i  1281. 

PrimA  facte  materiality  is  suffi- 
cient, i  1282. 

Irrelevant  opinions  not  sub- 
jects of  perjury,  J  1288. 

Materiality  is  for  court,  {  1284. 
VIII.  Indictment. 

1.  "  WUful  and  OorrupV 

"Wilful"    and    ** Corrupt" 
must  be  charged,  2  1286. 

2.  Sworn  b^ore  Comjjetent  Juris- 

didian. 
Oath   must   be    properly   set 

forth,  2  1287. 
Detailed   authority   of  record 

court    need    not   be   given, 

{1288. 
Otherwise  with  special  statu- 
tory officer,  {  1289. 
Jurisdiction  must  be  averred, 

{1290. 
And  so  as  to  time  and  place, 

{  1291. 

3.  In  a  Judicial  Proceeding, 
Judicial  proceeding    must  be 

averred,  {  1292. 
Proceedings  must  appear  regu- 
lar, {  1298. 


But  curable  irregularities  are 
not  fatal,  {1294. 

Otherwise  as  to  essential  con- 
ditions, {  1295. 

By  present  practice  only  such 
averments  need  be  intro- 
duced, {  1296. 

4.  Setting  out  of  Fake  Matter, 
Verbal  exactness  as  to  sworn 

matter  is  not  essential,  { 1297. 
"  Substance  "  and  "  effect "  are 

enough,  {  1298. 
Only  alleged  falsities  need  be 

pleaded,  {  1299. 

5.  Negativing  of  False  Matter. 
Negation  of  false  matter  should 

be  express,  {  1300. 

Several  assignments  may  be  in- 
corporated in  one  count,  { 1 301 . 

"Belief"  must  be  specifically 
negatived,  {  1302. 

Ambiguities  may  be  cleared  by 
innuendoes,  {  1303. 

6.  Materialitg, 

Materiality   must    appear    on 
record,  {  1304. 
IX.  Evidence. 

Oath  must  be  correctly  averred 
and  proved,  {  1305. 

Whole  of  testimony  is  to  be 
considered,  {  1306. 

Substance  of  assignment  must 
be  proved,  1307. 

One  witness  enough  to  prove 
testimony,  {  1308. 

Answers  in  chancery  and  de- 
positions to  be  proved  by 
jurat,  {  1309. 

Parol  evidence  admissible  not- 
withstanding testimony  was 
reduced  to  writing,  {  1310. 

Lost  instrument  may  be  proved 
by  parol,  {  1311.  ; 

Jurat  of  officer  administering 
oath  may  be  proof  of  oath, 
{1312, 

Substantial  variance  as  to  evi- 
dence is  fatal,  {  1318. 
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Records  must  be  literally  given, 
i  1314. 

Not  necessary  to  prove  appoint- 
ment of  officer,  {  1315. 

Proving  one  assignment  is  suf- 
ficient, i  1316. 

Defendant's  contradictory  oath 
not  sufficient  proof  of  falsity, 
i  1317. 

Facts  admissible  to  infer  cor- 
rupt motive,  §  1318. 

One  witness  not  enough  to 
prove  falsity,  J  1319. 

Credibility  of  witness  is  for 
jury,  i  1320. 

Witness  may  be  dispensed  with 
when  there  is  adequate  docu- 
mentary &lsification,  {  1321. 

Some  one  assignment  should  be 
adequately  falsified,  { 1322. 

Necessary  only  that  there  should 
be  substantial  falsification, 
i  1323. 

Perjury  not  to  be  prosecuted 
during  pendency  of  civil  suit, 
i  1324. 

All  explanatory  facts  are  admis- 
sible, i  1325. 


Entire  record  should  be  proved, 

i  1326. 
Defendant's  character  for  truth 
is  admissible,  i  1327. 
X.  Attempts. 

Attempts  at  peijury  are  indict- 
able, i  1328. 
XL  Subornation  of  Pebjuky. 
To  subornation  corrupt  motive 

is  essential,  2  1329. 
Testimony  must  be    material, 

§  1330. 
Indictment  must  aver  scienter, 
21331. 
XII.  Attempts  to  Subobn;  Dis- 
suading   Witness    from 
Appearing. 
Attempts  at  subornation  are  in- 
dictable, i  1332. 
And  so  of  dissuading  witness 
from  attending,  3  1333. 
XIII.  Fabrication  of  Evidence, 

§1334. 
Points  for  Defence  Improperly 
Befused,      and      Erroneous 
Charges.    (See  end  of  chapter.) 


§  1244.   Perjury,  as  the  ofifence,  modified  by  statute,  is  now 
^  generally  defined,  is  the  corrupt  assertion  of  a  falsehood, 

under  oath,  or  affirmation,  and  by  legal  authority,  for  the 
purpose  of  influencing  the  course  of  law.  Or,  to  give  a  definition 
drawn  from  the  older  common  law  authorities,  it  is  the  wilful  asser- 
tion as  to  a  matter  of  fact,  opinion,  belief,  or  knowledge,  made  by 
a  witness  in  a  judicial  proceeding  as  part  of  his  evidence,  either 
upon  oath  or  in  any  form  allowed  by  law  to  be  substituted  for  an 
oath,  whether  such  evidence  is  given  in  open  court,  or  in  an  affi- 
davit, or  otherwise,  such  assertion  being  known  to  such  witness  to 
be  false,  and  being  intended  by  him  to  mislead  the  court,  jury,  or 
person  holding  the  proceeding.^     Perjury  is  at  common  law  a  mis- 

*  This    definition    ia    substantially  Ab.  tit.  "  Perjury  ;"  Burn's  Justice, 

that  given  by  the  English  Commis-  tit.  "Perjury;"  Steph.  Dig.  Crim. 

sioners  in  their  draft  report  made  in  Law,  art.  135 ;  2  Euss.  on  Cr.  (5th  Am. 

1879,  and  to  sustain  it  may  be  cited :  ed.)  596 ;  Pickering's  Case,  SGratt.  628, 

1  Hawk.  c.  69,  s.  1 ;  3  Inst.  164 ;  Bac.  1857 ;  State  v.  Brown,  79  N.  C.  642, 
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demeanor.*  And  false  swearing,  when  not  technically  perjury,  may 
nevertheless  be  at  common  law  indictable  as  an  independent  misde- 
meanor, when  the  oath  is  taken  to  affect  a  juridical  right.^ 

I.   WILFUL. 

§  1245.  The  offence  consists  in  swearing  falsely  and  corruptly, 
without  probable  cause  of  belief;  not  in  swearing  rashly 
or  inconsiderately,  accordingly  to  belief.*    The  false  oath^  must  be 
if  taken  from  inadvertence  or  mistake,  cannot  amount  to  ^*  ^ ' 
voluntary  and  corrupt  perjury.*    Therefore,  where  perjury  is  as- 
signed on  an  answer  in  equity,  or  on  an  affidavit,  etc.,  the  part 
on  which  the  perjury  is  assigned  may  be  shown  to  be  inadvertent 
by  another  part,  or  even  by  a  subsequent  answer.* 

That  the  oath  is  wilful  and  corrupt  must  not  only  be  charged  in 
the  indictment,  but  be  supported  on  trial.®  An  oath  is  wilful  when 
taken  with  deliberation,  and  not  through  surprise  or  confusion,  or 
a  bond  fide  mistake  as  to  the  facts,  in  which  latter  cases  perjury  does 
not  lie.'^ 

1878 ;  State  v.  Dodd,  3  Murph.  226,  C.  C.  212.    See  R.  v,  O'Brian,  2  Stra. 

1819;  State  v.  Ammon,  3  Murph.  123,  1143;  R.  v,  De  Beauvoir,  7  C.  &  P. 

1819;  Martin  V.Miller,  4  Mo.  47, 1835;  17;  and  cases  cited  infra,   ??  1271, 

Pankey  v.  People,  1  Scam.  80, 1833 ;  1274. 

De  Bemie  v.  State,  19  Ala.  23, 1851 ;  »  See  ir^ra,  i  1246 ;  Com.  v.  Cornish, 

Jackson  v.  State,  1  Carter,  (Ind.)  184,  6  Binn.  249, 1814;  People  v,  Dishler. 

1848;  McGregor  v.  State,  Ibid.  232,  22N.  Y.  Week.  Dig.  538,  1885. 

1848;  People  v.  Collier,  1  Mich.  137,  *  1  Hawk.  c.  69,  s.  2;  2  Russ.  on  Cr. 

1848;  Nelson  v.  State,  32  Ark.  193,  (9th  Am.  ed.)  Zetseq.    See  remarks 

1877.  on  this  point  in  Steinman  v.  M'Wil- 

'  3  Inst.  163-5;  R.  v.  Johnson,  2  liams,  6  Barr,  170,  1847. 

Show.  1;  Steph.  Crim.  Law,  note  vii.  *  1  Sid.  419;  Com.  Dig.  Jus.  of  Peace 

In  R.  V.  Hodgkiss,  L.  R.  1  C.  C.  212,  (B.),  102. 

Kelly,  C.  B.,  held  that  false  statutory  •  Supra^  I  89,  and  cases  there  cited, 

affidavits  made  as  a  prerequisite  to  R  t;.  Stephens,  5  B.  &  C.  246 ;  U.  S. 

obtaining  a  legal    status,  as  distin-  v,  Moore,  2  Low.  232,  1873 ;  Thomas 

goished  from  false  oaths  in  court,  are  v.  Com.,  2  Rob.  (Va.)  796, 1843 ;  Com. 

not  "perjury,"  and  the  court  conse-  i^.  Cook,  1  Ibid.  789,  1842;  State  v. 

quently  struck  out  from  the  indict-  Garland,  3  Dev.  114,  1831 ;  Green  v. 

ment  the  averments  of  perjury,  and  State,  41  Ala.  419,  1868 ;  Miller  v, 

sentenced  for  a  misdemeanor  at  com-  State,  15  Fla.  577,  1876 ;  Cothran  v. 

mon  law.    But  in  this  country  such  State,  39  Miss.  541,  1860.    See,  as  to 

false  statutory  oaths  are  commonly  indictment,  infra,  i  1286. 

treated  as  peijury.    Infra,  J  1270.  ^  U.  S.  v,  Shellmire,   1   Bald.  370, 

*  R.  V.  Chapman,  1  Den.  C.  C.  432 ;  1831 ;    Com.  v.  Brady,    5  Gray,   78, 

T.  &  M.  90 ;  R.  v,  Hodgkiss,  L.  R.  1  1855 ;    Lambert  v.    People,   6    Abb. 
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II.   FALSE  AND  CORRUPT. 

§  1246.  It  is  perjury  where  one  swears  wilfully  and  corruptly  to 

a  matter  which  he^  according  to  his  own  lights,  has  no 

iBknaw?^"  Probable  cause  for  believing/  since  a  man  is  guilty  of 

ingijr  af-     perjury  if  he  knowingly  and  wilfully  swears  to  a  par- 

wUhout      ticular  fact,  without  knowing  at  the  time  that  the  as- 


Siuae!^^*  sertion  is  true,  supposing  that  his  purpose  is  corrupt.^ 
Hence  it  is  held  a  good  assignment  of  perjury  that  the 
defendant  swore  that  he  " thought ''  or  "believed"  a  certain  fact, 
whereas  in  truth  and  fact  he  "thought"  or  "believed"  the  con- 
trary, and  had  no  probable  grounds  for  what  he  swore.*  Nor  is 
it  a  defence  that  the  fact  to  be  inferred  is  true,  if  the  defendant 


New  Cas.  181 ;  76  N.  Y.  220  {pifra,  deponents  were  the  officers  of  the  com- 

3  1257),  1879;  Com.  v.  Cook,  1  Rob.  pany,  "and  on  the  31st  of  December 
(Va.)  789, 1842.  See  E.  v.  Muscot,  10  last  all  the  above-described  assets  were 
Mod.  192;  E.  v,  Moreau,  11  Q.  B.  the  absolute  property  of  the  company, 
1028 ;  Steinman  v.  M' Williams,  6  Barr,  free  and  clear  from  any  liens  or  claims, 
178, 1847 ;  Byrnes  v.  Byrnes,  (N.  Y.)  except  as  above  stated ;  that  the  fore- 

4  £.  Eep.  601, 1886.  going  statement,  with  the  schedules 
^  Ibid.;    Com.  v,  Cornish,  mpra;  and  explanations  hereunto  annexed 

Steinman  v,  M'Williams,  6  Barr,  178,  and  by  them  subscribed,  are  a  full 

1847 ;  Becherer  v.  Stock,  49  HI.  App.  and  correct  exhibit  of  all  liabilities, 

270,  1893.  ...    on  the  said  31st  day  of  De- 

^  E.  V,  Edwards,  3  Euss.  on  Cr.  1 ;  cember  last,  with  the  year  ending  on 

U.  S.  V.  Neale,  14  Fed.  Eep.  767, 1883 ;  that  day,  according  to  the  best  of  their 

Com.  V,  Halstat,  2  Boat.  Law  Eep.  knowledge,  information,  and  belief, 

177 ;  State  v.  Gates,  17  N.  H.  373,  respectively."    It  was  held  by  a  ma- 

1845 ;  Gibson  v.  State,  (Tex.)  16  S.  W.  jority  of  the  court  that  all  the  state- 

Eep.  118, 1890.  ments  contained  in  the  affidavit  were 

'  Per  Lord  Mansfield,  in  E.  v.  Fed-  on  information  and  belief,  as  well  as 

ley,  1  Leach,  327 ;  E.  v,  Schlesinger,  those  preceding  the  semicolon  as  those 

10  Q.  B.  670 ;  State  v.  Knox,  Phil.  L.  after  it.    Perjury,  it  was  said,  "  can 

(N.  C.)  312, 1867 ;  though  see  2  Euss.  only  be  imputed  upon  full  knowledge 

on  Cr.  (9th  Am.  ed.)  627;  1  Sid.  419;  of  the  fakity,  and  cannot  be  predicated 

U.  S.  V,  Shellmire,  1  Bald.  370,  1831 ;  where  wilfiilness,  corruption,  and  mal- 

U.  S.  V,  Atkins,  1  Sprague,  668, 1866 ;  ice  are  not  manifest.    A  possible  con- 

19  Law  Eep.  96,  explained  by  Lowell,  ception,  or  a  mistake  in  swearing  to 

J.,  in  U.  S.  V,  Moore,  2  Low.  232, 1873.  the  construction  of  a  written  instru- 

Infra,  i  1260.    For  other  cases,  see  ment,  is  not  enough  to  warrant  a  con- 

supraj  I  80.  viction  of  perjury.    E.  v.  Crespigny, 

In  Lambert  v.  People,  76  N.  Y.  1  Esp. 280;  U.S. v. Conner, 3 McLean, 

220 ;  6  Abb.  New  Cas.  181, 1879 ;  an  673, 1845 ;  U.  S.  v.  Stanley,  6  Ibid.  409, 

affidavit,  appended  to  a  statement  by  1866 ;  3  Whart.  Crim.  Law  (7th  ed.) 

a  life  insurance  company,  stated  that  K  2199,  2200 ;  Steinman  t\  M'Wil- 
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swear  corruptly  to  false  circumstances  as  a  basis  for  inference.^ 
As,  for  instance,  if  a  man  swear  that  J.  N.  revoked  his  will  in 
his  presence,  though  he  really  had  revoked  it,  it  is  perjury  if  it 
were  unknown  to  the  witness  that  he  had  done  so.'  And  it  is 
perjury  for  a  person  knowingly  and  corruptly  to  swear  that  he  is 
ignorant  of  a  particular  fact  of  which  he  is  cognizant,'  or  cognizant 
of  a  fact  of  which  he  is  ignorant.^ 

§  1247.  It  has  just  been  seen  that  falsity  consists  in  knowingly 
affirming  a  condition  without  probable  cause.*    But  what  „  ,  ^, 

•  til  -rr  •  •  •         Frobable 

IS  probable  cause?    Here  we  must  again  accept  a  position  cause  is  to 
so  often  vindicated  in  these  pages,  that  probable  cause  mated* 
must  be  estimated,  not  from  the  jury's  standpoint,  nor  r^^^^JjiTg 
from  the  judge's,  but  from  the  defendant's.     On  the  one  stand- 
hand,  the  fact  sworn  to  may  have  been  true,  but  if  the  ^ 
defendant  swore  to  it  wilfully  and  corruptly,  not  knowing  it  to  be 
true,  or  not  having  probable  cause,  according  to  his  own  lights,  for 
believing  it  to  be  true,  he  is  guilty,  as  stated  in  the  last  section,  of 
perjury.     On  the  other  hand,  if  he  swore  honestly  to  a  fact  or  be- 
lief, with  probable  cause,  according  to  his  own  lights,  to  the  best  of 
his  belief,  he  is  not  guilty  of  perjury,  though  his  oath  was  really 
untrue.* 

§  1248.  Hence  it  is  admissible  to  prove  reception  of  such  infor- 

liams,  6  Pa.  170, 178, 1847.  There  is  it  was  held  that  the  prisoner,  having 
no  fsir  inference  that  the  accused  in-  wilftilly  sworn  to  a  thing  he  did  not 
tended  to  swear  tinqualifiedly  as  to  know  to  be  true,  although  it  was  true, 
the  portion  preceding  the  semicolon,  was  guilty  of  perjury.  People  v,  Mc- 
and  otherwise  as  to  the  remainder."  Kinney,  3  Parker  0.  B.  510, 1857. 
See  abstract  in  19  Alb.  L.  J.  200 ;  and  *  Hetley,  97. 
see  infra,  H  1247, 1283.  •  Wilson  v.  Nations,  5  Yerg.  211, 

*  1  Hawk.  c.  69,  s.  6 ;  3  Inst.  166 ;  1833.    See  U.  S.  v,  Atkins,  1  Sprague, 
Pabner,  294.    Ir^ra,  i  1302.    In  an  558. 1858. 

action  on  a  contract  before  a  justice  *  State  v.  Gates,  17  N.  H.  373, 1845; 
of  the  peace,  the  making  of  the  con-  State  v,  Knox,  Phil.  L.  (N.  C.)  312, 
tract  was  in  issue.  A  witness  testified  1867. 

that  he  went  to  a  field  with  the  parties  ^  See  Com.  v.  Cook,  1  Bob.  (Va.) 
to  the  contract,  no  other  persons  than  789, 1843 ;  Jesse  v.  State,  20  Ga.  156, 
the  parties  and  himself  being  present,   1856. 

and  that  he  heard  the  contract  agreed  •  R.  v.  De  Beau  voir,  7  C.  &  P.  17 ; 
to  by  the  parties.  In  point  of  fact  he  B.  v.  Moreau,  11  Q.  B.  1028 ;  Com.  v. 
did  not  go  to  the  field,  was  not  present  Brady,  5  Gray,  78,  1855;  Smith  v. 
when  the  contract  was  made,  and  had  Myers,  41  Md.  425,  1874 ;  Flemister 
no  knowledge  of  the  making.  The  v.  State,  48  Ga.  170,  1873 ;  Nathans  v. 
contract  was  made,  nevertheless ;  but  Hope,  (N.  Y.)  2  E.  Bep.  655, 1885. 
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.  .  mation  by  the  defeDdant  as  gave  him  probable  ground  for 
bie  to  his  oath.     A  witness  stating  evidence  truly  to  the  writer 

miBtake  of  o^  ^^  affidavit,  and  swearing  to  it  when  drawn  up,  is  not 
duoed  b  S^^^^X  of  perjury  if  the  statements  are  written  erroneously 
erroneouB  by  the  amanuensis.^  Upon  an  indictment  against  the  de- 
tationsof  fcndaut  for  a  misdemeanor  in  falsely  swearing  that  he 
^*  ®"'  bond  fide  had  such  an  estate  in  law  or  equity  of  the  annual 
value  of  £300  above  reprises,  as  qualified  him  to  be  a  member  of 
parliament  for  a  borough,  a  surveyor  stated  that  the  fair  annual 
value  of  the  property  was  about  £200  a  year,  but  another  witness 
stated  that  it  was  badly  let,  and  that  he  believed  it  was  worth  more 
than  £300  a  year,  and  that  he  told  the  defendant  so,  and  that  he 
did  not  think  that  the  defendant  had  any  reason  to  believe  that  the 
qualification  in  point  of  value  was  not  sufficient.  It  was  held  that 
the  jury  must  be  satisfied  beyond  all  doubt  that  the  property  was 
not  of  the  value  of  £300  a  year,  and  that  at  the  time  the  defendant 
made  the  statement  he  knew  that  it  was  not  of  that  value.^ 

§  1249.  An  honest  oath  taken  under  advice  of  counsel,  therefore, 
is  not  perjury.'  Thus  a  bankrupt  who  submits  the  facts 
when  ad-  ^^  regard  to  his  property  fairly  to  the  advice  of  his 
wanM^  counsel,  and  acting  under  the  advice  thus  given  with- 
holds certain  items  from  his  schedule,  is  not  guilty  of 
peijury  ;  the  fraudulent  intent  being  wanting.*  Nor  is  it  perjury 
when  a  party  swears  erroneously  to  a  written  statement  which  his 
counsel  tells  him  is  substantially  correct.* 

§  1250.  It  has  been  already  seen  that  where  there  is  a  general 
General  i^itent  to  do  mischief,  and  a  specific  overt  act  follows  in 
evil  intent  causal  connection  with  such  general  intent,  then  the 
Btitutecor-  general  intent  applies  to  the  specific  act,  so  as  to  com- 
ruption.  pioiQ  the  offence.*  Hence  it  is  perjury  if  a  witness, 
from  general  recklessness  and  a  depraved  determination  to  hurt, 
fall  the  consequences  where  they  may,  swears  knowingly  to  a  false- 

*  Jesse  V,  State,  20  Ga.  156,  1866.  advice  of  counsel  in  other  matters,  see 

^  R.  V.  De  Beauvoir,  7  C.  &  P.  17—  supra ,  |  85  6 ;  Jesse  v.  State,  20  Ga. 

Lord  Denman,  C.  J.  169,  1856 ;  Hood  v.  State,  44  Ala.  81. 

'  U.  S.  V,  Stanley,  6  McLean,  409,  1870. 

1853 ;  Com.  v,  Clark,  157  Pa.  257,  *  U.  S.  v.  Conner,  3  McLean,  573, 

1893 ;  State  v,  McKinney,  42  Iowa,  1845.    See  U.  S.  v.  Dickey,  1  Morris, 

205,  1876.    But  otherwise  when  no  412, 1845. 

question  of  law  is  involved.    Barnett  *  U.  S.  v.  Stanley,  ut  sup, 

V.  State,  89  Ala.   165,  1890.    As  to  •  See  supra,  W^Ol  et  seq, 
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hood.  Even  a  drunkard,  swearing  falsely,  may  be  convicted  of 
perjury,  if  his  intent  in  rendering  his  testimony  were  evil,  though 
his  conception  of  what  he  was  doing  was  not  exact  ;^  and  in  fact  if 
we  require  proof  of  the  exact  perception  of  the  falsification  to  con- 
vict of  perjury,  there  would  be  few  convictions  of  perjury,  since 
there  are  few  cases  of  perjury  in  which  such  an  exact  conception 
could  be  proved.  But  if  there  be  no  evil  intent,  general  or  special, 
perjury  fails.  Thus  it  is  not  perjury  to  swear  honestly  to  testimony 
which  the  witness  believes  to  be  true,  though  a  little  diligence 
would  have  enabled  him  to  have  discovered  its  falsity.  Where, 
however,  he  dishonestly  refuses  to  make  inquiry,  and  purposely 
shuts  himself  in  to  impressions  which  he  has  good  reason  to  believe 
further  investigations  would  dispel,  then  it  is  perjury.  The  cor- 
ruptnesSy  when  proved,  completes  the  offence ;  the  absence  of 
corruptness  negatives  it.^ 

in.    OATH. 

§  1251.  While  the  oath  must  be  solemnly  administered,  and  by 
an  officer  duly  authorized,*  it  is  immaterial  in  what  form 
it  is  given,  if  the  party,  at  the  time,  professes  such  form  oath  is  im- 
to  be  binding  on  his  conscience.*  When  a  witness  comes  w^""^  *^ 
to  be  sworn,  it  is  to  be  assumed  that  he  has  settled  with 
himself  in  what  way  he  will  be  sworn,  and  he  should  make  it 
known  to  the  court ;  and  should  he  be  sworn  with  uplifted  hands, 
or  by  any  other  unusual  mode,  though  not  conscientiously  opposed 
to  swearing  on  the  gospel,  and  depose  falsely,  he  subjects  himself  to 
a  prosecution  for  perjury .'  "  The  fact  that  a  person  takes  an  oath 
in  any  particular  form  is  a  binding  admission*  that  he  regards  it  as 

»  People  V,  Willey,  2  Parker  C.  R.  New  York  Penal  Code  of  1882,  it  is 
19, 1823.  See,  for  other  cases,  supra,  made  no  defence  that  the  oath  was 
2  53.  administered  irregularly. 

«  U.  S.  V.  Shellmire,  1  Bald.  370,  »  Stat^  v.  Wisenhurst,  2  Hawks, 
1831 ;  U.  S.  V,  Atkins,  1  Sprague,  668,  468,  1823.  As  to  oath,  see  Whart. 
1858 ;  U.  S.  V.  Moore,  2  Low.  232,  Grim.  Ev.  i  353.  As  to  oaths  admin- 
1873 ;  Com.  v,  Brady,  6  Gray,  78,  istered  by  commissioners  from  other 
1855 ;  Cothran  v.  State,  39  Miss.  641,  States,  see  Com.  v.  Smith,  11  Allen, 
1860.  243,  1865.    Infra,  §  1287. 

'  Van  Dusen  v.  People,  78  III.  645,       *  Steph.  Dig.  Crim.  Law.  art.  135, 
1875;  Biggerstaff  v.  Com.,  11  Bush,  citing  Ides  v,  Hoare,  2  B.  &  B.  232. 
169, 1874.    Infra,  §J  1263, 1316.  *'  Corporal  oath  "  and  "solemn  oath" 

*  Infra,  JJ  1287,  1305.  See  Whart.  are  equivalent,  and  either  is  sustained 
Crim.  Ev.  a  353  et  seq.    By  §  97  of  by  proof  of  swearing  with  uplifted 
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binding  on  his  conscience.'^     And  a  mere  formal  variation  from 

the  form  of  a  statutory  oath  does  not  affect  its  obligatory  character.* 

§  1252.  Where  a  party  offers  himself  to  prove  his  books,  and 

wilfully  testifies  untruly  as  to  matters  material  to  the 

No  matter     ....  t  » 

ifoathwaa  issue,  it  is  perjury,  although  he  was  sworn  generally, 
dS-r^**^        but  without  objection,  to  tell  the  whole  truth,  instead  of 
being  sworn  to  make  true  answers.*    And  a  party  is 
generally  liable  for  perjury  in  his  own  case.* 

IV.    PARTY   TO   BE  CHARGED. 

§  1253.  The  crime  being  distinct,  several  persons  cannot  be 

joined.     One  only  can  be  made  defendant.     Even  sup- 

fendalSs      posing  two  pcrsous  to  swear  jointly  to  the  same  false 

cannot  be     affidavit,  it  is  impossible  to  suppose  that  they  did  so  at 

joined.  ^.  ii«» 

the  same  moment  oi   time,  so  as  to  make  the  onence 
exactly  joint.* 

Perjury  §  1254.  If  an   incompetent  witness  is  permitted  to 

witneasia    testify,  and  testifies  falsely,  it  is  perjury.*    This  holds 
tent.™^      even  where  a  party  himself  is  a  witness.* 

hands.    Jackson  t;.  State,  1  Carter,  but  which  by  law  ought  to  have  been 

(Ind.)  184,  1848.     When   a  statute  taken  in  writing  and  which  could  not 

directs  a  form  of  swearing,  it  must  be  be  evidence.    State  v,  Trask,  42  Vt. 

substantially    followed.      Maher    v,  152,1869.    See  in/ra,  { 1294,  and  State 

State,  3  Minn.  444,  1869;  State  v.  v.  Helle,  2  Hill,  (S.  C.)  290,  1834. 

Davis,  69  N.  C.  383,  1873 ;  Ashbum  Infra,  i  1270. 

V,  State,  15  Ga.  246, 1854.    But  mere  To  an  affidavit  it  is  not  necesssary 

verbal    deviations     are    immaterial,  that  there   should   be    a   signature. 

Com.  v.  Smith,  11  Allen,  243,  1866 ;  Com.  v.  Carel,  106  Mass.  682,  1870 ; 

State  V.  Gates,  17  N.  H.  373,  1846 ;  Turpin  v.  Road  Co.,  48  Ind.  46, 1874. 

State  V,  Dayton,  3  Zab.  49,    1860;  Infra,  ilSlO, 

People  V,  Cook,  8  N.  Y.  67,  1863.  »  3  Inst.  165;  State  v,  Dayton,  3 

"  Kissing  the  book  "  may  be  omitted.  Zab.  49,  1860 ;  State  v.  Owen,  72  N. 

E.  V.  Haly,  1  Cr.  &  D.  199.     And  C.  606,  1876. 

kissing  the   wrong    book    does   not  *  State  v,  Keene,  26  Me.  33, 1846. 

vitiate.    R.  v.  Haly,  ut  sup.     That  »  Ir^ra,  J  1271. 

mere  technical  variations  do  not  affect  *  See  R.  v.  Phillips,  2  Stra.  921 ; 

the  validity  of  the  oath  even  when  Whart.  Cr.  PI.  &  Pr.  2  302. 

prescribed   by  statute,  see  State   v.  *  Infra,  H    1271,  1280,  and  cases 

Dayton,  ut  sup,  ;   Ashbum  v.  State,  there  cited ;  Chamberlain  v.  People, 

16  Ga.  246,  1864 ;  State  v.  Owen,  72  23  N.  Y.  86,  1861 ;   Montgomery  v. 

N.  C.  606,  1876 ;    Edwards  v.  State,  State,  10  Ohio,  220,  1840. 

49  Ala.  334, 1873 ;  Faith  v.   State,  32  »  Ibid. ;  Resp.  v.  Newell,  3  Yeates, 

Tex.  373, 1869.  407,  1802.    See  infra,  §  1271 ;  supra, 

A  prosecution  for  perjury  cannot  be  §J  186, 1262. 
based  on  .testimony  received  orally, 
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§  1266.  Nor  is  it  requisite  that  the  defendant  shoald  ^^  ^  ^ 

■*  though  he 

have  been  served  with  a  subpoena,  or  have  been  com-  beavoiun- 
peUed  to  testify.     The   meie   fact  of  his  testifying  is 
enough.^ 

V.   BEFORE  A   COMPETENT  OFFICER. 

§  1256.  Breach  of  vows,  when  attended  by  injury  to  others  or 
to  society,  by  the  canon  law  is  subjected  to  specific  eccle-  The  false 
siastical  penalties.  "Quicunque  sciens  pejereraverit ''  SSt'have 
(whether  in  a  private  vow  or  public  testimony,  suppos-  beeninpio- 
ing  that  God  be  appealed  to  as  a  sanction  of  the  truth  of  authorued 
vow  or  statement),  "  quadraginta  dies  in  pane  et  aqua  et  ^  ^' 
septem  sequentes  annos  poeniteat,  et  nunquam  sit  sine  poenitentia, 
et  nunquam  in  testimonium  recipiatur :  communionem  tamen  post 
haec  percipiat."  (C.  18.  c.  vi.  qu.  1.)  But  the  B>oman  common 
law,  followed  in  this  respect  by  the  English,  treats  perjury  as  an 
offence  only  when  it  can  be  used  to  disturb  in  judicial  processes  the 
civil  relations  of  men.  So  far  as  it  is  solely  an  offence  against 
God,  solely  by  God  is  it  to  be  avenged.  "  Jurisjurandi  contemta 
religio  satis  Deum  habet  ultorem."  (L.  2.  Cod.  de  reb.  cred.)  In 
the  maintenance  of  this  distinction  the  English  common  law  has 
been  resolute. 

§  1257.  It  is  essential  to  constitute  the  offence  that,  if  the  oath 
be  non-judicial,  it  be  taken   before  the  proper  officer,  officers  of 
or  if  it  be  judicial,  before  the  court  bavins:  jurisdiction  of  ^^^  ^- 

1  T         •      T/»  .  n  .     T.  .  ,  ,      .     miniBter- 

the  proceedings.'    If,  in  case  of  a  non-judicial  oath,  it  ing  the 
appear  to  have  been  taken  before  a  person  who  had  no  ^    ^^ 


oom- 


lawful  authority  to  administer  it,'  or,  in  case  of  a  judicial  v^^^^- 

*  Com.  V.  B:iiight,  12  Mass.  274,  Gilpin,  439,  1833;  State  v.  Furlong, 
1815.  26  Me.  69,  1846 ;  Com.  v.  Knight,  12 

*  Infra,  i  1276 ;  2  Euss.  on  Cr.  (6th  Mass.  274,  1815 ;  Com.  v.  White,  8 
Am.  ed.)  599 ;  E.  v.  Senior,  L.  A  C.  Pick.  463,  1829 ;  State  v,  Fassett,  16 
409;  9  Cox  C.  C.  469;  E.  v,  Hughes,  Conn.  467,  1844;  Arden  v.  State,  11 
D.  &  B.,  188 ;  7  Cox  C.  C.  286 ;  E.  Ibid.  408,  1836 ;  Jackson  v.  Hum- 
V.  Shaw,  10  Ibid.  66 ;  E.  v.  Bacon,  11  phrey,  1  Johns.  498,  1806 ;  Conner  v. 
Ibid.  640 ;  E.  v.  Lewis,  12  Ibid.  163 ;  Com.,  2  Va.  Cas.  30, 1816 ;  Pankey  v. 
E-  V.  Willis,  Ibid.  164;  U.  S.  v.  Bailey,  People,  1  Scam.  80, 1833 ;  Montgomery 
9  Peters,  238, 1835 ;  U.  S.  v.  Barton,  v.  State,  10  Ohio,  220, 1840 ;  Lamden 


'  3  Inst  165, 166;  E.  v.  Hanks,  3  C.  &  P.  419;  Lambert  v.  People,  76  N. 
Y.  220;  6  Abb.  New  Cas.  181,  1879;  Case  v.  People,  N.  Y.  Ct.  Ap.  1879; 
Morrell  v.  People,  32  111.  499,  1863 ;  State  v,  Phippen,  62  Iowa,  64, 1883. 
Infra,  i  1272. 
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oath,  before  a  court  which  had  no  jurisdiction  of  the  cause/  the 
defendant  must  be  acquitted.*  The  indictment,  however,  need  not 
show  the  nature  of  the  authority  of  the  party  administering  the 
oath.^ 

Being  sworn  by  a  clerk  in  presence  of  the  court  is  being  sworn 
by  the  court.* 

The  fact  that  the  oath  was  administered  must  be  proved  beyond 
^        ,       reasonable  "doubt.* 

Proceed- 
ings need         §  1258.  Where  the  court  has  jurisdiction  of  the  subject 

been  matter  of  inquiry,  it  is  not  necessary  that  the  proceedings 

re^ui^.       should  be  strictly  regular.*     But  if  from  want  of  some 

V,  State,  5  Humph.  83, 1844 ;  Steinson  Q.  B.  496 ;  2  Den.  C.  C.  604 ;  5  Cox 

V.  State,  6  Yerg.     631, 1834;  State  v,  C.  C.  639.    See,  to  same  effect,  R.  v. 

Gallimon,  2  Ired.  374, 1842 ;  State  v,  Lawlor,  6  Ibid.  187. 

Alexander,  4  Hawks,  182, 1825 ;  State  *  8  Inst..  166;  Yelv.  Ill;  State  v, 

V.  Hayward.  1  N.  &  McC.  646, 1819;  Furlong,  26  Me.  69,  1846;  State  v. 

State  V.  McCroskey,  8  McCord,  308,  Alexander,  4  Hawks,  182, 1825.  Infra, 

1825 ;  State  v.  Wyatt,  2  Hayw.  56,  i  1272. 

1797 ;   State  v.  Oramb,  68  Mo.  206,  *  See  1  Hawk.  c.  69,  ss.  3,  4 ;  Bac. 

1878 ;   State  v,  Wymberly,  40  La.  An.  Abr.  Perjury  (A.) ;  E.  v,  Croesley,  7 

460,  1888 ;  Anderson  v.  State,  24  Tex.  T.  R.  316  ;  R.  v.  Dunn,  1  D.  &  Ry. 

App.  705,  1886 ;  U.  S.  v.  Cuddy,  39  10 ;  R.  v.  Hanks,  3  C.  &'  P.  419.    In- 

Fed.  Rep.  696,  1889 ;  Com.  v.  Kane,  fra,  i  1272. 

92  Ky.  457,  1892 ;  State  v.  McCone,  »  R.  v,  Callanan,  6  B.  &  C.  102 ; 

69  Vt.  117,  1887 ;  State  v.  McCone,  State   v.   Ludlow,  2   Southard,  772, 

(Vt.)  8  E.  Rep.  716,  1887 ;  State  v,  1820^    Ir^ra,  U  1288,  1289 ;  State  v, 

Jenkins,  26  S.  C.  121, 1886 ;  State  v.  Hoffer,  133  Ind.  460,^892. 

Mace,  76  Me.   64,  1884.    For  other  *  //i/ra,  |J  1287, 1315. 

cases,  see  infra,  §  1290.  *  In  Case  v.  People,  6  Abb.  New 

An  indictment  averring  that  **  in  Cas.  161 ;  76  N.  Y.  220, 1879,  the  de- 

the    Whitechapel    County  Court   of  fendant  was  charged  with  perjury,  in 

Middlesex,  holden  before  J.  M.,  judge  swearing  to  an  affidavit  before  a  no- 

of  the  court,  an  action,  then  pending  tary,  and  the  notary  could  not  remem- 

in  the  court,  came  on  to  be  tried;  ber  that  he  administered  the  oath, 

that  the  defendant  was  sworn  as  a  but  believed  he  did  so  from  seeing  his 

witness  before  J.  M.,  being  judge  of  name  on  the  jurat,  and  the  prisoner 

the  said  county  court,  and   having  swore  he  did  not  take  the  oath,  but 

sufficient  and  competent  authority  to  sent  the  paper  signed  by  him  by  a 

administer  the  said  oath ;  and  then  messenger  to  the  notary's  office,  and 

perjury    was    assigned ;     sufficiently  the    prisoner   was   corroborated    by 

shows  on  the  face  of  the  indictment  others.    It  was  ruled  that  there  was 

that  the  court  was  properly  consti-  not  adequate  proof  that  the  oath  was 

tuted,  and  that  the  judge  had  juris-  ever  administered, 

diction  over  the  cause  in  which  the  •  State  v,  Lavalley,  9  Mo.  834, 1846 ; 

perjury  was  alleged  to  have  been  com-  Smith  v.  State,  (Tex.)  20  S.  W.  Rep. 

mitted.    Lavey  v,  R.,  (in  error)  17  707,1892.    /n/ra,  §  1273. 
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essential  conditioii  {e.  g.,  an  issue)  no  jurisdiction  attached,  perjury 
cannot  be  maintained.^ 

§  1259.    Perjury  before  courts-martial   is  by  statute  ^^^!^ 
made  indictable  in  most  jurisdictions;   but  even  where  before 
a  statute  does  not  apply,  the  weight  of  authority  is  that  martial. 
it  is  perjury  at  <x)mmon  law.* 

§  1260.  In  a  much-contested  case  in  Connecticut,  it  was  held  by 
a  majority  of  the  judges,  that  as  Christianity  is  part  of 
the  common  law  of  the  land,  an  ecclesiastical  tribunal  has  connecti- 
the  right  to  administer  an  oath,  and  that  false  swearing  ^i'J^ie^ 
before  such  a  tribunal  is  peijury.*     The  last  is  certainly  siMticai 
a  bold  position ;  and  when  we  bear  in  mind  the  license 
with  which  ecclesiastical  trials  are  conducted,  particularly  where 
the  church  discipline  leaves  the  matter  to  the  adjudication  of  the 

Id  R.  v.  Hughes,  C.  C.  B.,  June,  make  false  swearing  before  cominis- 
1879,  40  L.  T.  (N.  8.)  686 ;  14  Cox  C.  sioners  of  bankrupt  perjury,  it  is 
C.  284;  48  L.  J.  M.  C.  151 ;  the  point  necessary  that  there  should  be  a  good 
in  the  text  was  examined  under  the  petitioning  creditor's  debt  to  support 
following  circumstances:  the  fiat.    R.  v.  Ewington,  2  Mood.  C. 

A  police  officer,  H.,  obtained  an  0.  223;  Car.  &  M.  319. 
illegal  warrant  against  B.  for  assault-  In  R.  v,  Carr,  10  Cox  C.  C.  564,  it 
ing  him  and  obstructing  him  in  the  was  held  that  it  should  be  proved  dis- 
discharge  of  his  duly.  H.  arrested  S.  tinctly,  on  the  trial  of  an  indictment 
thereon,  and  took  him  before  the  for  perjury,  what  the  charge  was,  on 
magistrates  in  petty  sessions^  who  the  hearing  of  which  the  false  evi- 
convicted  and  sentenced  B.  to  six  dence  was  given, 
months'  imprisonment  with  hard  ^  R.  v.  Ewington,  2  Mood.  C.  C. 
labor.  S.  took  no  objection  to  the  223;  Car.  &M.319;  R.  v.  Pearce,  3  B. 
proceedings,  and  he  called  a  witness  &  S.  531 ;  9  Cox  C.  C.  258 ;  State  v, 
to  show  he  was  not  guilty.  Shanks,  66    Mo.   560,    1877.    Infra, 

An  indictment  was  afterward  found  {  1272. 
against  H.  for  perjury  committed  by      *  R.  v.  Heane,  4  B.  &  S.  947 ;  9  Cox 
him  at  the  hearing  of  the  case  at  petty  C.  C.  433 ;  R.  v.  Tomlinson,  L.  R.  1  C. 
sessions,  and  he  was  convicted  by  the  C.  49. 

jury,  subject  to  the  opinion  of  the  Wilful  and  corrupt  false  swearing, 
court  as  to  the  jurisdiction  of  the  jus-  when  before  a  local  marine  board 
tices  in  petty  sessions,  because  there  duly  and  lawfully  appointed  and  con- 
was  no  written  information  nor  oath  stituted,  upon  a  matter  material  to  an 
to  support  the  warrant.  It  was  held  inquiry  then  being  lawftiUy  investi- 
(Kelly,  C.  B ,  dissentiente)  that  the  gated  by  them,  is  perjury.  R.  v.  Tom- 
justices  had  jurisdiction  to  hear  and  linson,  L.  R.  1  C.  C.  49 ;  12  Jur.  (N. 
determine  the  case  against  S.,  not-  S.)  945. 

withstanding  he  was  brought  before       '  Chapman  v,  Gillet,  2  Conn.  40, 
them  on  an  illegal  warrant,  and  there   1816. 
was  no  written  information.    But  to 
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congregation  as  a  body,  it  is  questionable  how  far  sound  policy- 
would  justify  a  doctrine  which  would  attach  to  ecclesiastical  sen- 
tences; first  the  incidents  and  then  the  consequences  of  a  civil  judg- 
ment When  such  a  court,  however,  is  established  by  law,  this 
objection  vanishes  ;^  and,  in  any  view,  the  present  tendency  of  the 
courts  to  treat  the  adjudications  of  ecclesiastical  tribunals  as  author- 
itative within  their  sphere  makes  it  important  to  solemnize  and 
check  testimony  in  such  courts  by  the  sanction  of  an  oath. 

§  1261.  Perjury  may  be  assigned  on  a  false  oath  taken  before  a 
grand  jury.^  In  England  doubts  seem  to  have  existed  as  to  whether 
a  grand  juror  was  competent  to  swear  a  witness ;  but  it  is  clear  that 
the  clerk  of  the  assizes,  or  any  third  person,  is  admissible 
jmy  may    ^^^  ^**  purpose.*    In  most  States  the  practice  is  for  the 
^^th**^"^^  foreman  of  the  grand  jury,  or  one  of  the  members,  to  ad- 
minister the  oath.^ 
§  1262.  The  officer  who  administers  the  oath  must  have  legal 
power  to  administer  the  oath  in  the  particular  process.^ 
wiMofun-  Thus  a  man  cannot  be  indicted  for  perjury  in  swearing 
authorized  before  a  justice  to  his  attendance  in  court  as  a  witness, 
when  the  clerk  only  is  authorized   to   administer   such 
oath.* 

§  1263.  It  is  held  to  be  sufficient,  primd  facie,  that  the  person  by 
Officer  act-  whom  the  oath  is  administered  was  an  acting  magistrate, 
pnmd%ei€  a°d  the  evidence  of  the  officer  himself  may  be  received  to 
teSr*        prove  this.^     When  such  a  case  is  presented  by  the  prose- 

>  Infra,  i  1267.  1893 ;  Izer  v.  State,  77  Md.  110, 1893  ; 

»  1  Ch.  C.  L.  822  ;  State  v.  Faasett,  People  v,  Greenwell,  6    Utah,  112, 

16  Conn.  457, 1844 ;  Com.  v.  Parker,  2  1886 ;  Whart.  Cr.  PL  &  Pr.  H  378  et 

Cush.  212,  1848 ;  Thomas  v.  Com.,  2  seg. 

Rob.  (Va.)  795, 1843 ;  Com.  v.  Picker-  »  E.  v.  Hughes,  1  C.  &  K.  519. 

ing,  8  Gratt.  628, 1861 ;  State  v.  Wake-  *  See  Whart.  Cr.  PL  &  Pr.  §  358  a ; 

field,  78  Mo.  649, 1881.    Perjury  may  State  v.  Green,  24  Ark.  591, 1867. 

be  predicated  on  an  oath  taken  before  ^  R  t;.  Stone,  Dears.  261;    B.  v. 

the  county  attorney  who  is  investi-  Hanks,  8  C.  &  P.  419 ;  U.  S.  v,  Curtis, 

gating  violations  of  liquor  laws.    Ex  107  U.  S.  671, 1882 ;  State  v.  Clark,  2 

parte  Spragae,  (Kans.)  8  Crim.  Law  Tyler,  277, 1803;  State  v.  Jackson,  36 

Mag.  276,  1886.    See  State  t7.  Offiitt,  Ohio  St.  281,  1880 ;  Staight  v.  State, 

4  Blackf.  355, 1837  ;  People  v.  Young,  39  Ibid.  496, 1883 ;  Lamden  v.  State,  6 

31  Cal.  663,  1867;  St.  aair  v.  State,  Humph.  83, 1844. 

11  Tex.  App.  297,  1881 ;  Mason  v.  •  State  v,  Wyatt,  2  Hayw.  66, 1797 ; 

State,  66  Ark.   529,  1892;  Foster  v.  U.  S.  v.  Bedgood,  49  Fed.  Bep.  64, 

State,  31  Tex.  Cr.  409,  1892;  Meeks  1891.    But  see  supra,  1 1267. 

V.  State,  (Tex.)   24  8.  W.  Bep.  98,  '  B.  v,  Boberts,  38  L.  T.  (N.  S.)  690 ; 
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cation/  it  may  be  rebutted  bj  proof  on  part  of  the  defendant  that 
the  officer,  was  not  competent  to  act.'     Trials  for  perjury,  in  this 

State  V.  Hascall,  6  N.  H.  352, 1883 ;  is  exceedingly  like  this ;  there  the 
Woodson  V,  State,  24  Tex.  App.  153,  fact  of  Dr.  Parson  haying  acted  as 
1887;  Dowdy  v.  Com.,  (Ky.)  17  S.  W.  surrogate  was  held  by  Lord  Ellen- 
Rep.  187,  1891.  See  infra,  J  1815 ;  borough,  C.  J.,  to  be  sufficient  primA 
Whart  Crim.  Et.  22  164,  885.  facie  eyidence  that  he  was  duly  ap- 

In  B.  V,  Roberts,  38  L.  T.  690,  an  pointed,  and  had  competent  authority 
indictment  for  perjury  alleged  the  to  administer  an  oath,  and  for  that 
offence  to  have  been  committed  before  proposition  Rex  v.  Verelst  was  re- 
J.  XT.,  then  being  and  sitting  as  the  ferred  to  as  good  law  by  Lord  Camp- 
duly  qualified  and  appointed  deputy  hell,  C.  J.,  in  Wolton  v.  Gavin,  16  Q. 
judge  of  the  county  court  of  W.  Proof  B.  48.  But  it  was  further  shown  in 
was  given  that  the  perjury  took  place  Rex  v.  Verelst  that  Dr.  Parson  had 
in  the  presence  of  J.  U.,  at  the  county  never  been  regularly  appointed  as 
court,  and  a  certified  minute,  under  surrogate,  and  Lord  EUenborough 
the  seal  of  the  court,  of  the  proceed-  then  held  that  the  evidence  that  Dr. 
ings,  was  put  in  evidence,  entitled.  Parson  was  not  duly  appointed  a  sur- 
**  Minute  of  judgments,  orders,  and  rogate  could  not  he  shut  out,  however 
other  proceedings,  at  a  court  holden  long  he  might  have  acted  in  that 
at,  etc.,  before  J.  U.,  deputy  judge  of  capacity,  and  that  the  presumption 
the  said  court."  It  was  ruled  on  a  arising  from  his  acting  only  stood 
case  reserved  that  there  was  sufficient  until  the  contrary  was  proved.  That 
proof  of  J.  IT.  acting  as  deputy  judge,  is  an  instructive  case,  as  showing  the 
and  therefore  primd  facie  evidence  of  true  rule  as  to  the  primd  facte  pre- 
his  appointment  as  such.  Lord  Cole-  sumption  in  such  cases.  It  is  laid 
ridge,  C.  J.,  said :  down  in  all  the  text-books  as  a  rec- 

**  I  am  of  opinion  that  the  convic-  ognized  principle  that  a  person  acting 
tion  should  be  affirmed.  One  of  the  in  the  capacity  of  a  public  officer  is 
best  recognized  principles  of  law,  primd  facie  to  be  taken  to  be  so,  and 
Omnia  praesumuntur  esse  rite  et  solem-  that  principle  was  adopted  by  Patte- 
niier  acta  donee  probetur  in  canirarium,  son,  J.,  in  Doe  dem.  Bowlev  v.  Barnes, 
is  applicable  to  public  officers  acting  8  Q.  B.  1043.  In  that  case  there  was 
in  discharge  of  public  duties.  The  a  demise  by  the  church  wardens  and 
mere  acting  in  a  public  capacity  is  overseers  of  some  parish  property, 
sufficient  primd  facie,  proof  of  the  and  the  fact  that  they  acted  as  church- 
proper  appointment ;  but  it  is  only  a  wardens  and  overseers  at  the  time  of 
primd  facie  presumption,  and  it  is  the  demise  was  held  to  be  sufficient 
capable  of  being  rebutted,  and  in  the  primd  facie  proof  for  the  purpose  of 
case  of  Rex  v,  Verelst  that  presump-  an  action  of  ejectment  without  proving 
tion  was  rebutted  in  fact,  and  the  their  appointment."  He  then  referred 
person  who  there  had  acted  as  surro-  to  the  decision  of  Tindal,  C.  J.,  to  the 
gate  for  twenty  years  was  proved  to  same  effect,  in  R.  v,  Newton,  Car.  & 
have  been  improperly  appointed.  The  Kir.  469,  and  to  R.  v,  Jones,  2  Camp. 
case  of  Rex  v.  Verelst,  3  Camp.  433,  131;  and  added:  '^This  objection,  if 


'  People  V.  Phelps,  5  Wend,  10, 1880 ;  State  v.  Clark,  2  Tyler,  277, 1803. 
»  Lambert  r.  People,  76  N.  Y.  220, 1879.    Supra,  i  1246. 
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respect;  differ  from  that  class  of  cases  Id  which  it  is  sufficient  to 
prove  that  an  officer  whose  action  is  assailed  had  a  de  facto  right. 
No  de  facto  title  by  the  officer  administering  the  oath  will  sustain 
an  indictment  for  perjury.^  But  peijury  may  be  assigned  on  an 
oath  erroneously  taken^  while  the  proceedings  in  which  it  was 
taken  remained  unreversed.'  And  an  oath  administered  by  an 
officer  (though  incompetent)  in  presence  of  the  court  is  r^arded 
as  administered  by  the  court.' 

§  1264.  According  to  English  and  American  law,  one  State  has 
no  jurisdiction  of  perjury  committed  in  another  State, 
not  extrar  against  the  authority  of  such  other  State  f  nor  does  it 
aiij^on-  ii^I^^  ^^7  difference  that  such  peijury  was  committed  in 
ithabie.  g^jj  affidavit  taken  before  a  judge  of  the  prosecuting  State 
at  the  time  sojourning  in  the  foreign  State,  such  judge  not  being 
authorized  so  to  act  by  the  prosecuting  State.**  There  are,  how- 
ever, exceptions  to  this  rule : 

Perjury  before  oonstUs,  etc,,  abroad,  by  statute,  may  be  punished 
in  the  United  States.* 

Perjury  before  a  commissioner  to  take  testimony,  though  committed 
abroad,  is  punishable  both  in  the  State  where  the  false  oath  is 
taken,^  and  in  the  State  from  which  the  commission  issues.'*    But 

it   were   good,    would    extend    very       *  Van    Steenburgh   v,    Kortz,    10 
widely,    for,   suppose   perjury    com-  Johns.  167, 1813.    Ii\fra,  i  1278. 
mitted  on  the  first  time  of  acting  in       '  Stephens  v.  State,  1  Swan,  157, 
his  office  before  a  judge  or  a  recorder  1851.     See  infra,  3  1318,  for  other 
or  county  court  judge,  or  any  person  cases. 

who  fills  a  responsible  public  position,       *  Musgrave  v,  Medez,  19  Ves.  652 ; 
would  it  lie  on  the  prosecution  to  show  Whart.  Confl.  of  Laws,  2  858. 
the  appointment  of  such  an  officer  in       ^  Jackson  v,  Humphrey,  1  Johns, 
the  strictest  possible  way?    Mr.  Jelf  498,1806.    See  Wickoff v.  Humphrey , 
has  not  satisfied  me  that  it  would.  Ibid. 

and  no  member  of  the  court  has  any  '  Supra,  i  276 ;  Whart.  Confl.  of 
doubt  that  there  is  no  ground  for  such  Laws,  i  873. 

a  contention."    See  i^fra,  i  1315.  '  Com.  v.  Smith,  11  Allen,  243, 1865. 

*  E.  V.  Verelst,  ut  supra;  R.  v.  See  atipro,  JJ  279, 280, 284,  288  e<  «cg. / 
Roberts,  tU  supra ;  R.  v,  Newton,  1  C.  and  see  article  on  extra-territorial 
&  K.  469 ;  State  v.  Hascall,  6  N.  H.  crime  in  Crim.  Law  Mag.  for  March, 
352,  1838 ;  Staight  v.  State,  39  Ohio  1885. 

St.  496, 1883;  Muir  v.  State,  8  Blackf.       ^  Supra,  H  276,  288 ;  see  Stewart  v. 
154,  1846;    Biggerstaff  v.  Cora.,   11  State,  22  Ohio  St.  477, 1872;  Whart. 
Bush,  169, 1874.    Infra,  J  1315.    See  Confl.  of  Laws,  i  722.    Supra,  H  287, 
People  V.  Phelps,  5  Wend.  10, 1830 ;  288. 
State  V.  Clark,  2  Tyler,  277,  1803; 
Woodson  V.  State,  supra. 
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the  authority  of  the  oommissioner  is  strictly  limited  by  his  com- 
mission ;  and  if  he  transcend  it,  any  oath  administered  by  him  is 
not  the  subject  of  prosecution  in  the  State  from  which  the  commis- 
sion issues.^ 

Fravdvlmt  use  of  a  false  foreign  affidavit,  though  the  perjury  itself 
is  not  cognizable,  is  indictable  at  common  law.^ 

Whether  a  State  court  has  jurisdiction  of  perjury  in  a  federal 
procedure  will  be  presently  considered.* 

§  1265.  It  has  been  held  that  if  a  State  magistrate  administer  an 
oath  under  an  act  of  Congress  expressly  giving  this  power 
to  magistrates  of  his  class,  it  is  to  be  regarded  as  a  lawful  istrate 
oath  by  one  having  competent  authority ;  as  much  so  as  if  ofCoBn^es 
be  had  been  especially  appointed  a  commissioner  under  a  ™*^j^' 
law  of  Congress  for  that  purpose.*     The  same  view  has  oath. 
been  taken  where  the  authority  of  the  State  officer  to  administer 
the  oath  is  implied  under  the  act  of  Congress.'^    But  the  right  of 
Congress  to  impose  duties  of  this  class  on  State  officials  may  be 
questioned/ 

§  1266.  Perjury  may  be  assigned  on  an  oath  administered  by  a 
justice  of  the  peace,  on  the  investigation  of  a  matter  ^^d  so  jus- 
submitted  to  arbitration  by  a  rule  of  court,  with  the  con-  tic«  of  the 

^^  DG&co  and 

sent  of  parties.^    The  same  rule  applies  to  arbitrators.®  arbitrators 
But  it  may  be  otherwise  if  the  arbitrators  have  no  power  ^le^of 
to  make  a  bindins:  award.*  arbitra- 

^  tion. 

VI.   IN   PROCEEDING   AUTHORIZED   BY   LAW. 

§  1267.  To  constitute  the  technical  offence  of  perjury  at  common 
law,  it  must  appear  that  the  false  swearing  was  in  a  judicial  pro- 
ceeding/!* or,  as  we  will  see  hereafter,"  in  proceedings  which  by 

*  Com.  V,  Qnimby,  6  Bost.  Law  Rep.  ^  State  v,  Stephenson,  4  McCord, 
(N.  8.)  210. 1868.  165, 1827.    See  Chapman  v.  Gillett,  2 

»  CMealy  v.  Newell,  8  East,  864.  Conn.  40,  1816. 

»  Infra,  1 1276.  «  R.  v.  Ball,  6  Cox  C.  C.  860.    See 

*  U.  S.  V.  Bailey,  9  Peters,  238,  State  v.  McCroskey,  3  McCord,  808, 
1836 ;  U.  8.  v.  Winchester,  2  McLean,  1826. 

135,  1840.     See  Caha  v.  U.  S.,  162  •  Infra,  J  1269. 

r.  8.  211, 1898.  ^°  Supra,  J  1244 ;  State  v.  Chamber- 

*  U.  S.  V.  Madison,  21  Fed.  Eep.  lin,  30  Vt.  569, 1868 ;  State  v,  Simons, 
628,  1884;  U.  S.  v.  Boggs,  31  Fed.  Ibid.  620, 1868. 

Bep.  337, 1887.  "  Infra,  1 1270. 

St^a,  K  264r-6 ;  ir^ra,  i  1276. 
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statute  have  this  predicate  assigned  to  them.  It  mast  be  remem- 
bered, however,  that  in  some  jurisdictions  it  is  held  that 
^u,  the  making  of  a  false  affidavit  in  any  proceeding  author- 
^Jt^^eeding  ^^  ^7  Statute  is  held  to  be  a  distinctive  misdemeanor ; 
auttM)ri»ed  though  in  an  indictment  for  such  an  offence,  the  aver- 
ments peculiar  to  peijury  may  be  rejected  as  surplusage.^ 
If  the  defendant  took  a  false  oath  when  examined  as  a  witness  at 
a  trial ;  or  in  an  affidavit  to  or  answer  to  a  bill  in  equity  ;^  or  in 
depositions  in  a  court  of  equity  f  or  before  a  commissioner  to  take 
depositions  for  a  foreign  court  ;*  or  on  a  motion  for  continuance  f 
or  in  proceedings  before  referees  f  or  in  an  affidavit  in  any  pending 
issue  in  court/  such  as  a  motion  for  a  new  trial  f  or  upon  a  wager 
of  law  f  or  upon  a  commission  for  the  examination  of  witnesses  ;^® 
or  in  justifying  bail  in  any  of  the  courts  ;*^  or  before  a  federal  com- 
missioner ;"  or  on  a  plea  in  abatement  ;^  or  in  naturalization  pro- 
ceedings f*^  or  upon  an  affidavit  in  Iiabeas  corpus  proceedings  ;^  or 
in  a  judicial  proceeding  in  a  court  baron  ;^*  or  before  a  grand  jury  ;^^ 
or  in  mitigation  of  sentence  ;*^  or  before  a  legally  authorized  ecclesi- 
astical court  ^^  it  is  perjury.** 

*  B.  V.  Hodgkiss,  L.  E.  1  C.C.  212;  1878;  State  v.  Lavalley,  9  Mo.  884, 
Bump  V.  Com..  80  Pa.  475, 1858.  Sti-  1846 ;  People  v,  Bartman,  81  Cal.  200, 
pra,  §1244.    Infra,  i  1270.  1889.  See  Stratton  v.  People,  20  Hun, 

'  5  Mod.  348 ;  3  Inst.  66 ;   B.  v.  288,  1880. 

White,  M.  &  M.  271 ;  Com.  v.  Warden,  »  U.  S.  v,  Volz.  14  Blatch.  15, 1876. 

11  Mete.  406,  1846.  "  Stater.  Boberts,  11  Humph.  539, 

'  5  Mod.  348.  1851. 

♦  Supra,  i  1264.  "  U.  S.  v.  Jones,  14  Blatch.  90, 1877. 
^  State  V.  Hobbs,    40  N.  H.  229,  In  this  case  J.  testified,  as  a  witness, 

1860 ;  State  v,  Johnson,  7  Blackf.  49,  that  he  was  well  acquainted  with  the 

1843 ;  State  v.  Flagg,  27  Ind.  24, 1866 ;  applicant.    It  appeared  that  he  was  a 

State  V,  Shape,  16  Iowa,  36,  1864;  total  stranger  to  the  applicant,  and 

Morrell  v.  People,  32  111.  499, 1863 ;  volunteered  as  a  witness.    This  was 

Sanders  v.  People,  124  111.  218, 1888.  held   perjury.     See,    also.    State   v. 

•  State  V,  Keene,  26  Me.  33, 1846.  Whittemore,    50   N.  H.    245,   1870 ; 
'  5  Mod.  348;  1  Show.  385,  397;  1  State  v.  Helle,  2  Hill,  (S.  C.)  290,1834; 

Bo.  Bep.  79,  per  Coke,  C.  J. ;  Stewart  and  see  infra,  J  1275. 

V.  State,  22  Ohio  St.  477, 1872 ;  State  "  White  v.  State,  1  Sm.  &  M.  149, 

V,  Keenan,  8  Bich.  456, 1832.  1844. 

«  State    V.  Chandler,   42  Vt.  446,  "  5  Mod.  348;  1  Ibid.  55,  per  Twis- 

1869;  Kemp  v.  State,  (Tex.)  13  S.  W.  den,  J. 

Bep.  869, 1890.  "  Supra,  ?  1261. 

•  Noy,  128.  "  State  v,  Keenan,  8  Bich.  L.  456, 
»«  Cro.  Car.  99.     See  1  B.  «&  P.  240.  1832. 

"  Com.  V.  Hughes,  5  Allen,  499,  »»  5  Mod.  348.    Supra,  J  1260. 

1862;  Com.  v,  Carel,  105  Mass.  582,  »  Archb.  Crim.  Plead.    (9th  ed.) 

1870;  Pollard  v.  People,  69  111.  148,  538;  1  Hawk.  c.  69,  s.  3. 
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§  1268.  An  indictment  lies  against  a  juror  which  allies  that  he 
iiUselj  and  corruptly  swore  upon  his  voir  dire,  that  he  ^"^vj**" 
had  not  formed  or  expressed  an  opinion  on  the  merits  of  for  &]m 
the  case,  when  in  fact  he  had.^  on  w?r*^ 

§  1269.  But  a  mere  voluntary  oath  cannot  amount  to  ^^*^ 
perjury.     Therefore,  false  swearing  in  a  voluntary  affida-  fij^affi-^ 
vit,  made  before  a  justice  of  the  peace  or  notary,  before  ^J^jj^*^ 
whom  no  cause  is  pending,  and  under  no  statutory  pro-  jury. 
cedure,  is  not  perjury.*     Even  when  a  reference  before  arbitrators 
is  pending,  it  is  not  perjury  to  swear  falsely  before  a  justice  to  an 
affidavit  to  be  used  by  them,  if  no  suit  or  l^al  procedure  could  be 
based  on  their  action.'    And  the  same  rule  applies  to  all  extra- 
judicial oaths,  and  to  oaths  not  required  by  law.*   Even  false  swear- 
ing to  an  affidavit  attached  to  a  bill  in  equity  is  held  not  to  be  per- 
jury when  the  bill  is  one  not  required  by  law  to  be  verified.* 

§  1270.  As  has  been  seen,*  when  a  statute  authorizes  an  affidavit 
to  be  made  as  a  foundation  for  any  l^al  claim  or  right, 
the  false  swearing  to  such  an  affidavit  is,  in  England,  an  wise  as  to 
indictable  misdemeanor  at  common  law,  while  in  most  ^^^^|[^[f 
jurisdictions  in  this  country  such  false  oath  is  held  to  be 

»  State  v.Wall,  9  Yerg.  347, 1886;  Tex.  App.  176,  1887;  and  in  R.  v. 
State  V.  Moffatt,  7  Humph.  250, 1846 ;  Foster,  B.  &  B.  459,  a  false  oath  taken 
State  V.  Howard,  63  Ind.  502,  1878.  before  a  surrogate,  to  procure  a  mar- 
See  Com.  V.  Stockley,  10  Leigh,  678,  riage  license,  was  holden  not  sufficient 
1840;  Finch  v.  U.  S.,  1  Okl.  Ter.  396,  to  support  a  prosecution  for  perjury. 
1893.  The  contrary,  however,  was  ruled  in 

'  U.  S.  V.  Nickerson,    1  Sprague,  B.  t;.  Chapman,  1  Den.  C.  C.  432 ;  2 
232, 1858 ;  Com.  v.  Knight,  12  Mass.  C.  &  K.  846.    See  Avery  v.  Ward,  150 
274,  1815 ;  Jackson  v.  Humphrey,  1   Mass.  160, 1889.    In  South  Carolina, 
Johns.  498, 1806 ;  People  v.  Travis,  4  doubts  have  been  expressed  on  a  cog- 
Parker  C.  B.  213,  1854;  Shaffer  v,  nate  point.  Pegram  v.  Sty rm,  1  Bailey, 
Kentzer,  1  Binn.  542, 1809 ;  Lamden  595, 1830.    In  such  a  case  it  is  usual 
v.  State,  5  Humph.  83, 1844 ;  State  v.  to  indict  as  for  a  mere  misdemeanor 
Wyatt,  2  Hayw.  56,  1797 ;  State  v.  at  common  law.    Archb.  Crim.  Plead. 
Dayton,  3  Zab.  49,  1850 ;    State  v,   (9th  ed.)  538 ;  B.  v.  Hodgkiss,  L.  B. 
Lloyd,  77  Wis.  630,  1890;  Collins  v.   1  C.  C.  212.    Supra,  i  1267. 
State,  33  Fla.  446,  1894;  People  v.      »  Mahan  v.  Berry,  5  Mo.  21, 1837. 
AUen,  27  N.  Y.  Week.  Dig.  236, 1887.  See  mpra,  J  1266. 
It  is  doubted  if  perjury  can  be  assigned      *  People  v.  Fox,  25  Mich.  492, 1872 ; 
upon  the  oath  made  for  the  purpose  People  t;.  Graige,  26  Ibid.  30, 1872.  See 
of  obtaining  a  marriage  license ;  B.  v.  Silver  v.  State,  17  Ohio,  365, 1848. 
Alexander,  1  Leach,  74;  but  see  1       *  Silver  v.  State,  17  Ohio.  365, 1848 ; 
Ventr.  370 ;  Davidson  v.  State,  22  Tex.  People  v.  Gaige,  26  Mich.  30, 1872. 
App.  372,  1886;  Steber  v.  State,  23       •  Supra,  J  1244. 
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perjury.^  But  in  such  case  the  affidavit  must  be  within  the  purview 
of  the  statute:^  If  it  be  so,  or  if  the  affidavit  be  made  in  conform- 
ity with  any  enabling  statutes^  the  offence  is  a  misdemeanor,  if  the 
oath  were  taken  before  a  party  authorized  to  administer  the  same.' 

It  is  not  necessary  that  a  statutory  affidavit  should  do  more  than 
substantially  follow  the  statute.^ 

Perjury,  under  naturalization  proceedings,  is  elsewhere  consid- 
ered.* 

^  So  as  to  affidavits  before  assessors  "  (2)  A.  takes  a  false  oath  before 

of  taxes.    State  v.  Cannon,  79  Mo.  commissioners  appointed  by  the  king 

343,  1883.  to  inquire  into  cases  in  which  a  royal 

As  to  affidavit  under  timber  laws,  grant  was  required  to  confirm  title  to 

U.  S.  V,  Madison,  3  W.  Coast  Bep.  lands.    A.  commits  a  misdemeanor. 

643, 1884.  Hobart,  62. 

Testimony  before  land  office,  Peters  *'  (3)  A.    swears    a    false   affidavit 

V.  U.  S.,  (Okl.)  83  Pac.  Rep.  1031,  under  the  Bills  of  Sale  Act  (17  &  18 

1893;  Caha  v.  U.  8.,  162  U.S.  211,  Vict.  c.  36).    A.  commits  a  misde- 

1893 ;  Rich  v,  U.  S.,  1  Okl.  364, 1893 ;  meaner.    R.  v,  Hodgkiss,  L.  R.  1  C. 

Fisher  v.  U.  S.,  1  Okl.  262, 1892 ;  Finch  C.  212." 

V.  U.  S.,  1  Okl.  396, 1893.  For  false  affidavits  by  solicitors,  see 

As  to  qualification  of  voter,  State  v,  R.  v,  Moojen,  Lond.  L.  T.  Dec.  6, 

Hopper,  133  Ind.  460, 1892.  1879. 

'  R.  V,  Barnes,  10  Cox  C.  C.  639 ;  A  party  making  a  false  affidavit  be- 

State  V.  Helle,  2  Hill,  (S.  C.)  290, 1834.  fore  a  justice  of  the  peace  of  a  State, 

See  U.  S.  V.  Kendrick,  2  Mason,  69,  in  order  to  establish  a  claim  against 

1820 ;  U.  S.  V,  Babcock,  4  McLean,  the  United  States,  is  indictable  under 

113,  1846 ;  U.  S.  v.  Sonachall,  4  Biss.  the  Act  of  Congress  passed  March  1, 

426,  1864 ;   State  v,  Foulks,  67  Mo.  1823,  to  prevent  false  swearing  touch- 

461, 1874.  ing  public  money,  though  such  affi- 

That  the  authority  for  such  statu-  davit  was  not  expressly  authorized  by 

tory  oath  must  be  specially  averred.  Act  of  Congress.    U.  S.  v.  Bailey,  9 

see   infra,  J  1287.     That  irrelevant  Pet.  238, 1836. 

matter  in  such    an   affidavit  is  not  As  the  averment  of  "  perjury ''  in 

under  the  statute,  see  State  v.  Helle,  such  an  affidavit  can  be  rejected  as 

supra.  surplusage,  and  the  defendant  sen- 

*  Ralph  V,  U.  S.,  11  Biss.  88, 1881 ;  tenced    for   the    constituent   misde- 

U.  S.  V.  Curtis,  107  U.  S.  671,  1882 ;  meaner  (see  R.  v.  Hodgkins,  suprOf 

Steph.  Dig.  Crim.  Law,  art.  138,  citing  J  1244),  the  diflference,  supposing  the 

the  following :  indictment  to  be  for  perjury,  is  imma- 

"  (1)  A.  takes  a  false  oath  before  a  terial.    See  Tuttle  v.  People,  36  N. 

surrogate  in  order  to  obtain  a  mar-  Y.  431, 1867 ;  infraj  ?  1287 ;  sustaining 

riage  license.    A.  commits  a  misde-  in  such  case  the  allegation  of  perjury, 

meaner.     Chapman's  Case,  1  Den.  C.  *  Supra,  i  1261.    That  it  need  not 

C.  432.    See  R.  v.  Barnes,  10  Cox  C.  be  signed,  see  supra,  i  1262. 

C.  639;  Call  v.  State,  20  Ohio  St.  330,  *  Supra,  §  266 ;  infra,  |  1276.    U. 

1870 ;  Warwick  v.  State,  26  Ibid.  21,  S.  v.  Walsh,  22  Fed.  Rep.  644, 1884. 
1874, 
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§  1271.  The  fact  that  the  alleged  perjury  is  committed  by  a 
party   testifying  in  his  own  case  is  no  defence.     If  the  p^^^.   ^^ 
party  offer  himself  as  a  witness,  be  sworn,  and  testify  be  guilty 
fiJsely,  perjury  may  be  assigned  on  the  oath  thus  taken.^  in  Mb  own 
Ae  has  been  seen,  perjury  may  be  oommitted  in  an  an-  ««• 
swer  to  a  bill  in  equity.     But  this  is  not  the  case  when  the  affidavit 
is  without  either  l^al  sanction  or  effect.^ 

§  1272.  A  suit  which  is  actually  void  and  null  from  want  of 
jurisdiction  or  other  incurable  defect  is  not  one  in  which  ^^ 
peijury  can  be  committed.*    Thus  it  is  not  peijury  to  in  void 
swear  falsely  in  a  discontinued  or  abated  suit.^    But  if  the 
proceeding  is  merely  voidable,  even  though  there  be  such  defects  as 
require  a  reversal  on  error,  false  swearing  in  its  conduct  is  perjury, 
if  the  false  evidence  could  by  any  contingency  be  introduced  as 
testimony.'     A  fortiori  is  this  the  case  with  all  defects  which  could 
be  amended  by  the  trial  court.'     But  perjury  cannot  be  committed 
in  a  suit  not  pending ;  unless  it  be  in  depositions  taken  in  prepara- 
tions for  such  suit.^ 

»  B.  V.  Mullany.  10  Cox  C.  C.  97 ;  »  Infra,  H  1294,  1296 ;  R.  v.  White, 
L.  &  C.  593 ;  R.r.  Tichborae,  London,  M.  &  M.  271 ;  King  v,  R.,  3  Cox  C. 
May,  1873 ;  State  v.  Keene,  26  Me.  33,  C.  661 ;  14  Q.  B.  31 ;  B.  v.  Millard,  6 
1846 ;  Van  Steenburg  v,  Kortz,  10  Cox  C.  C.  160 ;  B.  v.  Simmonds,  8 
Johns.  167,  1813 ;  Montgomery  v.  Ibid.  190 ;  B.  v.  Hailey,  B.  &  M.  94 ; 
State,  10  Ohio,  220,  1840;  Besp.  v.  B.  v.  Christian,  C.  &  M.  388;  B.  v. 
Newell,  3  Yeates,  417, 1802 ;  State  v.  Meek,  9  C.  &  P.  613;  Pippet  v.  Heam, 
Molier,  1  Dev.  263 ;  Haley  v.  Mc-  1  D.  &  B.  266 ;  B.  v.  Fletcher,  L.  B. 
Pherson,  3  Humph.  104,  1842;  ^  1  C.  C.  320;  U.  S.  v.  Beese,  4  Sawy. 
parie  Carpenter,  64  Cal.  267,  1883.  629, 1866;  State  v.  Keene,  26  Me.  33, 
See,  however,  B.  v,  Clegg»  19  L.  T.  1846;  Van  Steenburgh  v.  Kortz,  10 
(N.  S.)  47 ;  State  v,  Hamilton,  7  Mo.  Johns.  167,  1813 ;  State  v.  Hall,  7 
300,1841.  As  to  incompetent  witness,  Blackf.  26, 1843;  State  v.  Lavalley,  9 
see  mtpra,  i  1264;  infra,  1280.  Mo.  834,  1846. 

»  Silver  v.  State,  17  Ohio,  366, 1848 ;  •  B.  ».  Christian,  C.  &  M.  388 ;  B. 
People  V.  (Jaige.  26  Mich.  30,  1872 ;  v.  Fletcher,  L.  B.  133, 370 ;  12  Cox  C. 
«ipra,  11270;  m/ro,  8|  1276,  1304.         C.  77;   State  v.  Keene,  26  Me.  33, 

»  B.  V.  Cohen.  1  Stark.  611 ;  B.  v,  1846 ;  Com.  v.  Smith,  11  Allen,  243, 
Ewington,  C.  &  M.  319 ;  2  Mood.  C.  1866 ;  State  v.  Lavalley,  9  Mo.  836, 
C.  223 ;  B.  v.  Pearce,  3  B.  &  S.  631 ;  1846 ;  see  Van  Steenburgh  v.  Kortz, 
9  Cox  C.  C.  268 ;  B.  v,  Scotton,  6  Q.  10  Johns.  167,  1813. 
B.  493;  Urquhart  v.  State,  (Ala.)  16  '  See  mpra,  J  1267;  B.  v.  Cohen, 
So.  Bep.  17,  1894.  Infra,  H  1294,  mpra;  State  v.  Whittemore,  60  N.  H. 
1296 ;  supra,  i  1266.  245.  1870 ;  People  v.  Chrystal,  8  Barb. 

♦  B.  V,  Pearce,  3  B.  &  S.  631 ;  9  646,  1860 ;  People  v.  Titmus,  (Mich.) 
Cox  C.  C.  268 ;  State  v.  Hall,  49  Me.    60  N.  W.  Bep.  693,  1894. 
412,1862.    Supra,  il2dS, 
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^th*^"^  to        ^  1273.  At  common  law  peijury  cannot  be  committed 
future  offi.  in  an  official  oath,  so  far  as  such  oath  touches  fiiture  con- 

cisl  con-       J    _j.  1 
duct  duct.' 

§  1274.  Penury  may  be  assigned  upon  an  oath  or 
aaiyto  affidavit  which  is  insufficient  to  effect  the  purpose  for 
S«iaUn- "  wl^i<5^  i*  w^  taken  without  additional  proof,  and  it  is  not 
abiing        necessary  1o  show  or  aver  that  such  additional  proof  was 

proof.  ,    • 

made.' 
§  1275.  A  State  court,  it  has  been  ruled,  cannot  punish  for  per- 
Btate  court  j^ry  when  made  such  under  an  act  of  Congress,'  and 

nariiy^no    ^^^^  ^  ^^^  *^"®  ^^^^  when  the  offence  is  exclusively 

jurirtic-      airainst  the  United  States.     Yet  it  is  on  principle  other- 
Won  of  .  ,  ,         i«  .,  1       .  .         /.    1 

fiUse  wise  when  the  offence  strikes  at  the   integrity  of  the 

?n  federal    State.^    Hence  fidse  swearing  in   a  naturalization  case 

^^^-         is  perjury  at  common  law,  and  though  it  may  also  be  an 

offence  against  the  federal  government,  the  offender  maybe  indicted 

and  punished  in  a  State  court.'^     Whether  a  State  court  can  act 

generally  under  an  act  of  Congress  has  been  already  discussed.*    It 

is  conceded  that  a  State  court  has  no  jurisdiction  of  false  swearing 

in  a  trial  in  a  federal  court.^ 


VII.    IN   A   MATTER   MATERIAL. 

§  1276.  The  assignment  of  peijury  on  which  a  conviction   is 
asked  must  be  in  a  matter  which  was  material  to  the  issue,^  tending 

^  State  V.  Dayton,  3  Zab.  49, 1850 ;  This  question  is  discussed  in  detail  in 

1  Hawk.  P.  C.  431.  Whart.  Com.  Am.  Law,  {  624. 

*  Infra,  H  1217 y  1282 ;  1  Hawk.  P.  *  U.  8.  v.  Bailey,  9  Peters,  238, 1836. 

0.  431.  *  State  v,  Whittemore,  50  N.  H. 

'  U.  S.  V,  Cornell,  2  Mason,  60,  245,  1870;    Rump  v.   Com.,  30  Pa. 

1819;  ^i)arfe  Bridges,  2  Woods,  428,  475.  1858.     Contra,  People  v.  Sweet- 

1875 ;  s.  c.  under  name  of  Brown  v,  man,  3  Parker  C.  B.  358,  1857.    See 

U.  S.,  14  Am.  Law  Beg.  (N.  S.)  566,  supra,  2  266,  for  discussion  of  this 

1875 ;  State  v.  Pike,  16  N.  H.  83, 1844 ;  topic. 

Davison  v.  Champlin,  7  Conn.  244,  *  See  mpra,  {  266 ;  U.  S.  v,  Bailey, 

1828 ;  Jackson  v.  Rose,  2  Va.  Cas.  34,  9  Pet.  238, 1835 ;  State  v.  Whittemore, 

1815 ;   State  v.  McBride,  Rice,  400,  50  N.  H.  245,  1870 ;  Rump  v.  Com., 

1839,  questioning  State  v.  Wells,  2  30  Pa.  475, 1858.    Compare  People  v. 

Hill,  687,  1835 ;  State  v.  Adams,  4  Sweetman,  3  Parker  C.  R.  358, 1857. 

Blackf.  146, 1836 ;  People  v.  Kelly,  38  ^  See  prior  cases  cited  to  this  sec- 

Cal.  145,  1869;  State  v,  Kirkpatrick,  tion;  State  v.  Shelley,  11  Lea,  594, 

32  Ark.  117, 1877.    See  corUra,  U.  S.  1883. 

V,  Smith,  1  South,  33,  1818 ;  Buck-  ^  2  Russ.  on    Cr.   (6th  Am.  ed.), 

waiter  v.  U.  S.,  11  S.  &  R.  193, 1824.  600 ;  R.  v.  Worley,  3  Cox  C.  C.  536 ; 
138 


CHAP.  XX.]  PERJUBY.  [§  1277. 

to  prove  a  &ct  bearing  on  such  issue.^  Thus^  in  a  com-  Fftiw. 
mon  case,  if  a  witness  be  asked  whether  goods  were  paid  must  haye 
for  ^^  on  a  particular  day,"  and  he  answer  in  the  affirm-  mAtter 
ative ;  if  the  goods  were  really  paid  for,  though  not  on  "•'^•riai. 
tliat  particular  day,  it  will  not  be  perjury,'  unless  the  day  be 
material.  It  has  also  been  ruled  that  it  was  not  peijury  when  a 
witness  fistlsely  swore  that  a  thing  which  occurred  on  a  particular 
Sunday  did  not  occur  on  a  Sunday  between  two  dates  which  in- 
cluded the  Sunday  in  question;  the  court  holding  that  the  attention 
of  the  witness  should  have  been  called  to  the  particular  day.'  On 
the  same  principle  it  has  been  held  that  if  a  person  swear  that  J.  S. 
beat  another  with  his  sword,  and  it  turned  out  that  he  beat  him 
with  a  stick,  this  is  not  peijury  when  the  character  of  the  weapon 
is  not  at  issue/  And,  generally,  superfluous  and  irrelevant  matter, 
stated  in  an  affidavit  for  a  writ  of  habeas  coijmSf  although  fitlse,  is 
not  perjury.'  But  evidence  mitigating  or  aggravating  damages  is 
in  this  sense  always  material.* 

§  1277.  Yet  when  such  apparently  superfluous  matter  goes  to  give 
circumstantiality  to  the  narrative,  and  to  form  therefore  a  link  in 
the  chain  of  proof,  it  becomes  material  as  contributing  largely  to 

R.  V.  Owen,  6  Ibid.  105 ;  B.  v,  Naylor,  State,  59  Ibid.  475,  1882 ;  Martinez  v. 

11  Ibid.  18 ;  R.  v.  Alaop,  Ibid.  264 ;  State,  7  Tex.  App.  894, 1879 ;  Young 

R.  V.  Tate,  12  Ibid.  7 ;  U.  S.  v.  Land-  v.  People,  134  111.  87,  1890 ;  People  v 

berg,  21  Blatch.  169,  1882 ;  State  v.  Perazzo,  64  Cal.  106, 1888.    See  PlaU 

Traak,  42   Vt.  162,  1869;    State   v.  v.  Braumfldorff,  40   Wis.  107,  1876. 

Header,  54  Vt.  126,  1881 ;  Com.  v.  Unless   dispensed   with   by    statute 

Knight,  12  Mass.  274, 1815 ;  Com.  v.  State  v,  Byrd,  28  6.  C.  18,  1887.     Qf. 

Smith,  11  Allen,  243, 1865    Com.  v,  article  by  Prof.  Chase,  in  3  Crim.  Law 

Grant,  116  Mass.  17,  1874;  State  v,  Mag.  459. 

Hobbs,  40  N.  H.  229, 1860 ;  Campbell  »  U.  S.  v.  Shinn,  8  Sawy.  408, 1882 

V.  People.  8  Wend.  636, 1832 ;  Conner  Com.  v.  Grant,  116  Mass.  17, 1874. 

V.  Com.,  2  Va.  Cas.  80, 1815 ;  Crump  '  2  Eo.  Rep.  41,  46.    See  R.  v,  Lon- 

V.  Com.,  75  Va   922,  1882 ;  Rhodes's  don,  12  Cox  C.  C.  50. 

Case,  78    Va.   692,    1884 ;    State    v.  •  R.  v.  Stolady,  1  F.  &  F.  508.    As 

Aikeng,  32  Iowa,  403,  1871 ;  State  v,  to  what  constitutes  fixing  the  wit- 

Flagg,  25  Ind.  243, 1865 ;  People  v.  ness's  attention  on  a  point,  see  R.  v 

Gaige,  26  Mich.  80, 1872 ;  Beecher  v.  London,  12  Cox  C.  C.  511. 

Anderson,  45  Ibid.  543. 1881;  Pollard  *  Hetley,  97.    See  1  Hawk.  c.  69 

V.  People,  69  111.  148, 1873 ;  State  v.  s.  8. 

Hattaway,  2  N.  &  M.  118, 1819 ;  Hinch  ^  White  v.  State,  1  Sm.  &  M.  149 

V.  State,  2  Mo.  158,  1829;  State  v.  1844. 

Bailey,  34  Ibid.  350, 1864 ;  Gibson  v,  •  State  v.  Norris,  9  N.  H.  101, 1837 

State,  44  Ala.  17,  1870;   Nelson  v.  Statet;.Eeenan,8Rich.(L.)456,1832 
State,  47  Miss.  621.  1873;  Page  v. 
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the  witness's  credibility.^  Bald  statements  of  results  {e.  g.,  "  He 
struck  me/'  as  in  a  case  just  mentioned)  want  one  of  the 
comstan-  prime  essentials  of  reliable  testimony.  For  a  witness 
detaif  ^^  knowingly  to  fabricate  details,  in  order  to  strengthen  his 
may  be  credibility,  is  as  much  perjury  as  is  any  other  false  swear- 
ing. Hence  it  has  been  rightly  held  that  perjury  may  be 
committed  in  swearing  falsely  to  a  collateral  matter  with  intent 
to  prop  the  testimony  on  some  other  point.*  Thus  where  three  or 
more  persons  were  alleged  to  be  jointly  concerned  in  an  assault,  and 
it  was  contended  to  be  immaterial,  if  all  participated  in  it,  by  which 
of  them  certain  acts  were  done,  the  contrary  was  held,  and  it  was 
ruled  that  evidence  as  to  the  acts  of  any  one,  if  wilfully  and  falsely 

'  R.  V.  Overton,  2  Mood.  263,  0.  &  was  publicly  mentioned,  so  that  erery- 

M.  665 ;  R.  v.  Berry,  8  Cox  C.  C.  121 ;  body  present  must  have  heard  it  that 

B.  V,  Mullaney,  L.  &  C.  593 ;  Com.  v,  the  affidavit  was  C.'s.  It  was  held 
Grant,  116  Mass.  17,  1874 ;  Wood  v.  that  the  matters  sworn  were  material 
People,  59  N.  Y.  117^  1874 ;  People  v.  upon  the  trial  of  C.  R.  v,  Alsop,  11 
Grimshaw,  40  Hun,  505 ;  20  Week.  Ibid.  264— C.  C.  R.  See  R.  v.  Tyson, 
Dig.  116,  1884;  People  v.  Courtney,  L.  R.  1  C.  C.  107;  R.  v.  Murray,  1  F. 
94  N.  Y.  490, 1884 ;  Dilcher  v.  State,  A  F.  80. 

39  Ohio  St.  130,  1883.  "  A  party  not  only  commits  perjury 

*  R.  V.  Tyson,  L.  R.  1  C.  C.  107 ;  by  swearing  falsely  and  corruptly  as 

11  Cox  C.  C.  1 ;  Com.  v.  Pollard,  12  to  the  fact  which  is  immediately  in 

Mete.  225, 1847 ;  People  v.  Wood,  59  issue,  but  also  by   so  doing   as   to 

N.  Y.  117,  1874;  State  v.  Dayton,  3  material  circumstances  which  have  a 

Zab.  49,  1850 ;  State  v.  Brown,  79  N.  legitimate  tendency  to  prove  or  dis- 

C.  642,  1878 ;  Floyd  v.  State,  30  Ala.  prove  such  fact.  He  cannot,  in  the 
511,  1857;  State  v.  Shupe,  16  Iowa,  latter  case,  exonerate  himself  from 
36,  1864 ;  Studdard  v,  Linville,  8  the  offence,  because  while  the  circum- 
Hawks,  474, 1825.  On  an  assignment  stances  to  which  he  thus  swore  did 
of  perjury  by  a  defendant  in  a  bastardy  not  exist,  the  fact  sought  to  be  estab- 
case,  that  he  had  never  kissed  the  lished  by  them  did  exist."  Devens, 
prosecutrix,  the  question  of  material-  J.,  Com.  v.  Grant,  116  Mass.  17, 1874. 
ity  was  held  by  Wightman,  J.,  to  be  for  See  R.  v,  Overton,  2  Mood.  263,  C.  A 
the  jury.  R.  v,  Goddard,  2  F.  &  F.  361.  M.  655. 

See  R.  V.  Schlesinger,  10  Q.  B.  670 ;  Where  in  a  county  court,  on  an  ac- 

2CoxC.C.  200.    /7i/ra,{1284.    Upon  tion  for  having  sued  for  goods  sold, 

the  trial  of  C.  for  perjury  in  an  affi-  P.,  the  defendant,  falsely  swore  on 

davit,  proof  was  given  that  the  sig-  cross-examination  that  she  had  never 

nature  to   the   affidavit  was  in  his  been  tried  at  the  Old  Bailey,  and  had 

handwriting ;  and  there  was  no  other  never  been  in  custody  at  the  Thames 

proof  that  he  was  the  person  who  Police  Station ;  it  was  held  on  a  trial 

made    the    affidavit.     P.   was    then  for  perjury  that   this  evidence  was 

called,  and  swore  that  the  affidavit  material.    R.  t;.  Lavey,  3  C.  &  E.  26. 

was  used  before  the  taxing  master,  Infra,  J  1279. 
that  C.  was  then  present,  and  that  it 
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given^  constituted  perjury.^  So  the  testimony  of  a  person  offering 
himself  as  bail^  as  to  the  value  of  his  property,  is  material,^  though 
not  as  to  incidents  of  the  property  not  affecting  its  value  f  and  so  of 
the  answer  of  a  witness  denying  on  cross-examination  a  discrediting 
fact  ;*  and  so  of  fiJse  testimony  as  to  the  credit  of  a  material  wit- 
ness.^ It  is  when  the  fidse  swearing  goes  to  a  point  the  existence 
or  non-existence  of  which  cannot  affect  the  question  in  dispute,  that 
it  does  not  tend  to  prevent  the  due  administration  of  justice,  and 
therefore  is  not  perjury.*  Yet  a  person  swearing  falsely  to  a  ma- 
terial fact  cannot  defend  himself  on  the  ground  that  the  case  did 
not  ultimately  rest  on  the  fact  to  which  he  swore.'  Whatever 
forms  an  apparent  link  in  a  chain  of  evidence  affecting  the  issue 

'  State  V.  Norris,  9  N.  H.  96, 1837.  having  falsely  sworn  before  magis- 

'  Com.  V,  Rutland,  119  Mass.  317,  trates  at  petty  sessions  that  D.  B.  was 

1876.  the  father  of  her  illegitimate  child,  at 

'  Pollard  V,  State,  69  HI.  148,  1873.  the  trial  the  imputed  father,  D.  B., 

Infra,  2  1328.  swore  that  he  never  had  intercourse 

*  R.  V.  Gibbons,  9  Cox,  50.  Ir^ra,  with  her.  In  corroboration  of  D.  R*, 
{  1278.  See  U.  S.  v.  Lansbery,  23  a  witness  was  called  who  swore  that 
Fed.  Rep.  585, 1882.  P.  had  told  witness,  at  a  time  when 

'  People  V,  Courtney,  94  N.  Y.  490,  she  generally  denied  being  with  child, 

1884.  that  "D.  R.  had  never  touched  her 

•  R.  r.  Worley,  3  Cox  C.  C.  535 ;  clothes."  It  was  ruled  that,  as  the 
Stoddard  v.  Linville,  3  Hawks,  474,  negation  was  made  by  P.  at  a  time 
1825.  when  she  generally  denied  being  with 

P.,  the  defendant,  in  an  answer  in  child,  it  was  so  far  a  part  of  such  gen- 
chancery  to  a  bill  in  equity  against  eral  denial  that,  although  it  could  not 
him  for  specific  performance  of  an  be  altogether  withdrawn  from  the 
agreement  relating  to  the  purchase  of  jury,  it  was  not  a  corroboration  of  D. 
land,  relied  on  the  statute  of  frauds  R/s  testimony,  on  which  alone  they 
(the  agreement  not  being  in  writing),  could  convict  her.  Another  assign- 
and  also  denied  having  entered  into  ment  of  perjury  was,  that  on  the  same 
any  such  agreement.  Upon  this  de-  occasion  P.  had  falsely  sworn  that  her 
nial  in  his  answer  he  was  indicted  for  master,  who  was  uncle  of  D.  R.,  had 
perjury.  It  was  held  that  the  denial  promised  her  that  he  would  raise  her 
of  an  agreement  ,which,  by  the  statute  wages,  and  allow  her  to  lie  in  at  his 
of  frauds,  was  not  binding  on  the  par-  house,  if  she  would  swear  the  child  to 
ties,  was  immaterial  and  irrelevant,  a  person  other  than  his  nephew,  D. 
and  that  the  defendant  was  entitled  to  R.  It  was  held  that  such  statement 
an  acquittal.  R.  v.  Dunston,  R.  &  M.  was  not  material  to  the  issue  so  as  to 
109.  As  we  will  see,  perjury  cannot  constitute  the  crime  of  perjury.  R.  v, 
be  assigned  on  an  answer  in  chancery,  Owen,  6  Cox  C.  C.  105  (Marten,  B.). 
denying  a  promise  absolutely  void  by  As  to  materiality,  see,  also,  aupray 
the  statute  of  frauds.  R.  v.  Benesech,  i  1246. 
Peake's  Add.  Cas.  93.    Infra,  §  1282.  '  Wood  v.  People,  59  N.  Y.  117, 

P.  being  charged  with  perjury,  for  1874. 
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is  in  this  sense  relevant.^  The  test  is,  was  the  evidence  such  as 
apparently  conduced  to  support  an  hypothesis  logically  pertinent 
to  the  issue  ?  If  not,  the  evidence,  in  the  sense  now  before  us  is 
not  material.^ 

§  1278.  Perjury  may  be  assigned  upon  a  man's  testimony  as  to 
the  credit  of  a  witness.'    He  may  also  perjure  himself  in 
teetimonj    his  answer  to  a  bill  in  equity,  though  it  be  in  a  matter  not 
SJj^it  of     charged  by  the  bill.* 

witneM.  §  1279.  A  witness's  answers  on  his  own  cross-^zam- 

And«,,  ination  are  material,  and  may  be  aligned  as  perjury, 
uiswen"  however  discursive  they  may  be,  if  they  go  to  his 
o«^  i^»        credit.*      Nor  can   he  set   up  in  defence  that  he  was 

own  croBB-  ,  *  ^ 

ezamina-     compelled    to   answer  in   contravention   of  a   constitu- 
tional right.* 
§  1280.  Hence  may  we  accept  as  a  general  rule  that  where  a  court 
illegally  admits  evidence,  such  illegality,  if  the  evidence  go  to  the 
jury,  is  not  per  se  evidence  of  immateriality.^    Thus  there  may 

^  R.  V,  Naylor,  11  Goz  C.  0.  13 ;  whether  J.  had  died  before  M.,  the 

B.  V,  Courtney,  7  Ibid.  Ill ;  Com.  v.  defendant  on  the  trial  produced  a 
Grant,  116  Mass.  17, 1874.  document  purporting  to  be  a  copy  of 

'  See  distinctions  taken  in  Whart.  J.'s  will,  and  falsely  swore  that  he  had 

Crim.  Ey.  H  23  et  seq,  examined  it  with  the  original  will  in 

'  2  Salk.  514;  R.  v.  Griepe,  Ld.  the  registry;  and,  also,  that  he  had 

Raym.  256 ;  12  Mod.  189 ;  People  v.  examined  a  memorandum  at  the  foot 

Courtney,  94  N.  Y.  490, 1884;  Williams  of  the  copy  of  the  will  with  the  entry 

V.  State,  28  Tex.  App.  301, 1889.  in  a  book  called  the  Act  Book  in  the 

*  R.  V,  Greep,  5  Mod.  348.  SemhU^  same  registry.  The  judge  offered  to 
1  Sid.  106, 174.  admit  the  evidence,  but  it  was  with- 

^  Supra,  2 1277  ;  R.  v.  Overton,  Car.  drawn ;  it  was,  in  point  of  law,  inad- 

&  M.  655 ;  2  Mood.  C.  C.  263 ;  R.  v,  missible.  It  was  held  that  the  circom- 

Lavey,  3  C.  &  K.  26 ;  R.  v.  Gibbon,  stances  that  the  evidence  was  inad- 

L.  &,  C.  109 ;  R.  V.  Tyson,  L.  R.  1  C.  missible,  and  was  withdrawn,  did  not 

C.  107.  This  applies  to  his  denial  affect  the  question  of  perjury,  as  it 
that  he  had  previously  said  certain  could  not  purge  the  false  swearing; 
things.  People  v,  Barry,  63  Cal.  62,  and  thai,  as  it  was  not  material 
1883.  whether    probate    of    J.'s    will    was 

*  State  V,  Maxwell,  28  La.  An.  361,  granted  in  the  lifetime  of  M.,  if  the 
1876 ;  Mattingly  v.  State,  8  Tex.  App.  evidence  of  the  prisoner  had  been  re- 
345, 1880.  ceived  it  would  have  been  material  to 

^  R.  V.  Philpotts,  5  Cox  C.  C.  363 ;  the  issue,  and,  consequently,  that  the 
3  C.  &  K.  135 ;  2  Den.  C.  C.  302 ;  R.  v,  false  oath  of  the  prisoner  amounted  to 
Gibbon,  L.  &  C.  109;  9  Cox  C.  C.  105;  perjury.  R.  v.  Phillpotts,  2  Den.  C. 
Chamberiain  v.  People,  23  N.  Y.  85,  C.  302 ;  3  C.  &  K.  135 ;  T.  A  M.  607 ; 
1861.    Supra,  i\2M,  .         5  Cox  0.  C.  363. 

It  having  become  material  to  prove       In  R.  v.  Gibbon,  L.  &  C.  109 ;  9 
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be  peijury  in  giving  evidence  which  could  have  been  ex-  inj^^n^jBgi. 
dnded  as  secondary.^    And  a  witness  who  was  admitted  biii^  no 
to  testify,  though  incompetent,  may  be  indicted  for  per-  material- 
jury  in  his  testimony.'    Perjury,  also,  may  be  assigned  **^* 
on  affidavits  nev^  actually  put  in  evidence.'    The  rule  as  to  stat- 
utory affidavits  has  been  already  considered.^ 

§  ISfSl.  On  the  other  hand,  the  fact  that  certain  testimony  was 
admitted  in  evidence  is  not  by  itself  sufficient  to  warrant  ^^miasion 
a  jury,  upon  the  trial  of  the  indictment  for  penury,  to  in-  notconciu- 

siv©  as  to 

fer  that  such  testimony  was  material  to  the  issue.'  material- 

§  1282.  Swearing  to  a  falsehood  necessarily  and  abso-  ^^^' 
lutely  ineffective  is  not  penury ;  but  it  is  otherwise  when  frimd 
the  fiilsehood  is  capable  of  primd  facie  though  only  tem-  terialitj  is 
porary  effect.  A  man,  for  instance,  denies  on  oath  a  prom-  ""  *^'*^  ' 
ise  which  the  statute  of  frauds  requires  to  be  in  writing.   Hence,  in 
jurisdictions  in  which  such  promise  is  absolutely  void,  the  denial  of 
it  is  not  perjury,  for  the  denial  touches  a  non-existent  object  f  and 
so  when  the  allied  false  oath  is  as  to  the  addition  to  a  writing  of 
certain  words  which  are  utterly  without  legal  effect,  and  when  such 
denial  is  not  made  to  prop  up  the  defendant's  testimony  in  things 
material  f  and  so  when  the  false  oath  is  made  to  a  matter  which  is 

Cox   C.  C.  106,  P.  was  indicted  for  Supra,  {{  1254,  1271.     QT.  article  in 

having  fiilsely  sworn  that  in  Septem-  London  Law  Times,  April  9, 1881 ;  3 

ber,  1860,  he  had  carnal  knowledge  Grim.  Law  Mag.  461-4.    See  People 

of  A.    A.  had  obtained  an  affiliation  v,  Bowe.  20  N.  Y.  Week.  Dig.  515, 

summons  against  H.,  and  in  her  cross-  1885. 

examination  denied  having  had  con-  '  B.  v.  Christian,  1  C.  &  M.  388 ; 

nection  with  P.  in  September,  1860  (a  State  v,  Whittemore,  50  N.  H.  245, 

time  which  conld  not  have  made  him  1870. 

the  father  of  the  child).    P.  was  called  *  Supra,  i  1267. 

as  a  witness  on  behalf  of  H.,  and  swore  '  B.  v.  Tate,  12  Cox  C.  C.  7 ;  B.  v, 

that  he  had  connection  with  A.  in  the  Southwood,  1  F.  &  F.  356 ;  Com.  v. 

month  named.  It  was  determined  that  Pollard,  12  Mete.  225, 1847.  See  Com. 

although  his  evidence  was  legally  in-  v.  Parker,  2  Cush.  212, 1848 ;  Boss  v. 

admissible,  yet  being  admitted,  it  be-  Bouse,  1  Wend.  475,  1828 ;  Wood  v. 

came  material,  and  perjury  might  be  People,  59  N.  Y.  117, 1874;  3  Crim. 

assigned  npon  it.  Law  Mag.  475. 

»  Howard  v.  Sexton,  4  N.  Y.  157,  •  B.  v.  Dunston,  B.  &  M.  (N.  P.) 

1850.  109— Abbott,  C.  J.;  B.  v,  Benesech, 

'  VanSteenborghv.KortZjlOJohns.  Peake's  Add.  Cas.  93 — Eenyon,  C.  J. 

167,  1818 ;  Montgomery  v.  State,  10  cited  supra,  i  1277. 

Ohio,  220,  1840;    Murphy  v.  State,  ^  People  v.  McDermott,  8  Cal.  288, 

(Tex.)  26  S.  W.  Bep.  395, 1894.    But  1857. 
«ee  B.  V,  Clegg,  19  L.  T.  (N.  S.)  47. 
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an  absolute  nullity.^  But  the  false  swearing  to  matter  which,  how- 
ever valueless  and  ineffective  ultimately,  has  yet  some  primd  faciei 
though  illusory,  weight,  is  perjury ;  for  by  this  injury  and  annoy- 
ance to  another  may  be  at  least  transiently  wrought.^  A  similar  dis- 
tinction in  forgery  has  been  noticed  f  it  not  being  indictable  to  forge 
an  absolutely  void  instrument,  though  it  is  otherwise  as  to  an  instru- 
ment only  voidable.  In  other  words,  a  fitbrication  aimed  into  blank 
air,  where  there  is  no  possibility  of  injury,  is  not  indictable ;  but 
such  fabrication  is  indictable  when  there  is  a  possibility  of  injury, 
no  matter  how  remote,  contingent,  or  ephemeral. 

§  1283.  Hence,  when  opinions  are  irrelevant,  they  are  not  sub- 
irrelevant  i^^  ^^  peijury,*  as  is  the  case  with  the  opinion  of  a  wit- 
opinions  ness  as  to  the  law  of  the  land.'  But  when  relevant  and 
jeetBof  material  (as  with  the  opinions  of  experts,  and  of  jurists 
verjury,  testifying  to  foreign  laws),  it  is  otherwise.*  Eminently 
is  this  the  case  when  such  opinion  is  a  summary  of  facts  claimed 
to  be  known  by  defendant^  As  has  been  seen,  however,  mere 
opinions  honestly  expressed,  though  on  insufficient  evidence,  are 
not  perjury.® 

§  1284.  According  to  Lord  Campbell,  the  materiality  of  the  al- 

.        l^ed  false  oath  is  for  the  jury.*    But  the  weight  of  au- 

ity  IB  for     thority  is  that  it  would  be  error  to  leave  the  question  to 

^^  the  jury  without  definite  instructions  from  the  court.^^ 

>  R.  V,  Fairlee,  9  Cox  C.  C.  209 ;  602, 1842 ;  R.  v.  Cowan,  24  Up.  Can. 

State  V,  Steel,  1  Yerg.  894, 1830.  (Q.  B.)  606.    See  State  v,  Cruikshank, 

»  R.  V,  Yates,  C.  &  M.  132 ;  Com.  v.  6  Blackf.  62,  1841 ;  Com.  v.  Edison, 

Parker,  2  Cash.  212,  1848;  State  v,  (Ky.)  9S.  W.  Rep.  161.  1888. 

Hunt,  (Ind.)  37  N.  E.  Rep.  409, 1894.  ^  Com.  t;.  Thompson,  3  Dana,  301, 

'  Supra,  i  696.  1835 ;  State  v.  Cruikshank,  6  Blackf. 

*  R.  V.  Crespigny,  1  Esp.  280 ;  R.  v.  62, 1841 ;  Hoch  v.  People,  3  Mich.  552, 

Pepys,  Peake,  (N.  P.)  187.    This  ap-  1855;  State  v.  Terry,  30  Mo.  368, 1860. 

plies  to  an  opinion  aa  to  the  meaning  ^  Supra,  i  1246.     See  Nathans  v, 

of  a  document,  unless  the  object  be  Hope,  (N.  Y.)  2  E.  Rep.  655, 1885. 

to  restore  a  document  which  is  lost.  *  R.  v.  Lavey,  3  C.  &  E.  26 ;  R.  t*. 

Ibid. ;  State  v.  Wolverton,  8  Blackf.  Worley,  3  Cox  C.  C.  535.    See  R.  v. 

458, 1847.  Courtney,  7  Ibid.  Ill ;  R.  v.  Goddard, 

A  State  V.  Henderson,  90  Ind.  406,  2  F.  &  F.  361.    Supra,  {  1277.    Such 

1883.  materiality  is  for  the  court.    U.  S.  v. 

<  See  Whart.  Crim.  Ev.  S3  225,  455,  Singleton,  54  Fed.  Rep.  488,  1892 

458,  460,  as  to  when  opinions  become  State,  v.  Gordon  46  N.  J.  L.  432, 1884 

primary  proof.  R.  v,  Pedley,  1  Leach,  People  v.  Lem  You,  97  Cal.  224, 1893 

365 ;  R.  V,  Schlesinger,  10  Q.  B.  670 ;  Stanley  v,  U.  S.,  1  Okl.  336, 1893. 

2  Cox  C.  C.  200 ;  Fergus  v.  Hoard,  15  ^®  R.  v.  MuUany,  L.  &  C.  593 ;  10 

111.  357,  1854 ;  State  v.  Lea,  3  Ala.  Cox  C.  C.  97 ;  R.  v.  Southwood,  1  F. 
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And  the  proper  course  is  for  the  court,  assuming  all  the  evi- 
dence to  be  true,  to  determine  whether  the  particular  article  of  evi- 
dence is  or  is  not  material.  Any  dispute  as  to  the  truth  of  facts, 
however,  must  go  to  the  jury.* 

Vni.   INDICTMENT.^ 

§  1285.  Each  point  in  the  definition  of  perjury  must  be  distinctly 
shown  on  other  indictment,  subject  to  the  statutory  or  other  qualifica- 
tions hereafter  stated.     Thus  it  must  appear  that  the  oath  was — 

1.    Wilful  and  Corrupt 

§  1286.  The  indictment  must  aver  that  the  defendant  "  wilfully 
and  corruptly ''  swore  falselv.'    And  an  indictment  which 
charges  that  the  prisoner  "  feloniously,  corruptly,  know-  men t  must 
ingly,  wilfully,  and  maliciously  swore,"  omitting  the  word  ^f^n^^g, 
"  falsely,"  but  concluding  "  and  so  the  defendant  in  man-  and  cor- 
ner and  form  aforesaid  did  commit  wilftil  and  corrupt 
peijury,"  is  bad.^    But  in  another  case,  an  indictment  which  stated 
that  the  defendant  ^^  did  voluntarily,  and  of  his  own  free  will  and 
accord,  propose  to  purge  himself  upon  oath  of  the  said  contempt," 
negativing  by  express  averments  the  truth  of  the  oath,  and  con- 
cluding, that  the  defendant  "did  knowingly,  falsely,  wickedly,  ma- 
liciously, and  corruptly  commit  wilful  and  corrupt  perjury,"  was 
held  good.* 

A  F.  356 ;  Com.  v.  Parker,  2  Cush.  jury,  if  the  facte  which  constitute  it 

212.  1848 ;  Steinman  v.  McWilliams,  are  set  out.    U.  S.  v.  Wood,  44  Fed. 

6  Barr,  170, 1847 ;  State  v.  Lewis,  10  Rep.  763, 1891. 
Rans.  167, 1872 ;  Washington  v.  State.       *  R.  v.  Oxley,  3  C.  &  K.  317 ;  State 

23  Tex.  App.  336, 1887.  v.  Davis,  84  N.  C.  629,  1881.     See 

'  See  Cothran  v.  State,  39  Miss.  641,  Whart.  Or.  PL  &  Pr.  {  264.   See  State 

1«60;  State  v.  Lewis,  10  Kans.  167,  v.  Gates,  107  N.  C.  832, 1890;  State  v, 

1872.  Anderson,  (Ind.)  7  Crim.  Law  Mag. 

'  For  forms  of  indictment,  see  Whart.  507,  1886. 
Prec.  677  et  seq.  *  Resp.  v.  Newell,  3  Yeates,  407, 

»  Supra,  Jj  1246  et  %eq.  State  v,  1802.  In  R.  v.  Cox,  1  Leach,  82, 
Garland,  3  Dev.  114, 1831 ;  Parrish  v.  ''  wilfully"  was  held  to  be  unnecessary 
Bute,  18  Fla.  902, 1882 ;  State  v.  Day,  when  "  falsely,  maliciously,  wickedly, 
100  Mo.  242, 1889;  State  v.  Morse,  90  and  corruptly"  were  used.  See  State 
Mo.  91, 1886 ;  State  v.  Smith,  63  Vt.  v,  Spencer,  (La.)  12  So.  Rep.  135, 
201,1891;  Byrnes  v.  Byrnes,  23  N,  Y.  1892;  State  v.  Stein,  48  Minn.  466, 
Week.  Dig.  401, 1886.  It  is  not  neces-  1892.  In  Johnson  v.  People,  94  111. 
sary  that  indictment  should  charge  in  506,  1880,  it  was  held  that  "  know- 
terms  that  defendant  committed  per-  ingly"  could  be  dispensed  with  when 
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§  1287.]  CRIMES.  [book  It. 

We  may  in  general  conclude  that  at  common  law  the  words 
"  wilfully/'  "  corruptly,"  and  "  falsely"  are  terms  which  cannot  be 
omitted  with  safety.^ 

2.  Sworn  before  Competent  Jurisdiction. 

§  1287.  "Duly  sworn"  is  sufficient  to  describe  the  swearing; 
Oath  must  ^^^  °®^  ^^  particular  mode  be  set  forth.'  Hence  it  is 
beproperiy  sufficient  to  aver  that  the  defendant  "  did  then  and  there 
in  due  form  of  law,  take  his  corporal  oath,"  without 
stating  whether  he  was  sworn  on  the  gospels,  or  with  uplifted  hand.^ 
But  "  sworn  "  (or  affirmed)  must  be  distinctly  alleged  ;*  and  where 

"wilfully"    and    "corruptly"    were  statute,  see  State  v.  Morse,  1  Greene, 
used.  503,  1848.    "  Knowmgly  "  is  said  not 

In  State  v.  Bixler,  18  Md.  Bee.  108,  to  be  necessary  when  "  falsely,  wil- 
1884, "  corruptly  "  was  dispensed  with,  fully,  and  corruptly"  are  averred. 
See,  also.  State  v,  Anderson,  (Iowa)  State  v.  Sleeper,  87  Vt  122,  1864. 
60  N.  W.  Rep.  680, 1894.  "Wilftilly"  Under  Texas  statute,  see  Smith  r. 
must  be  alleged.  U.  S.  v.  Edwards,  State,  1  Tex.  App.  620, 1877 ;  State  v, 
48  Fed.  Rep.  67, 1890.  "  Feloniously  "  Flowers,  109  N.  C.  841,  1891. 
must  be  alleged.  Wile  v.  State,  60  '  See  it^a,  { 1305 ;  R.  v,  McCarther, 
Miss.  260, 1882.  Peake,  211 ;  Tuttle  v.  People,  36  N.  Y. 

An  indictment  against  an  insolvent  4^,  1867 ;  Dodge  v.  State,  4  Zab.  455, 
debtor  for  perjury,  in  swearing  to  a  1854 ;  State  v.  Farrow,  10  Rich.  165, 
schedule  which  did  not  discover  cer-  1856.  See  Ck)m.  v.  Warden,  11  Mete, 
tain  debts  owing  to  him,  was  held  bad  406, 1846 ;  People  v,  Warner,  5  Wend, 
on  demurrer  for  not  averring  that  he  271, 1830 ;  Beach  v.  State,  82  Tex.  Gr. 
well  knew  and  remembered  that  the  240, 1893. 

omitted  debts  were  then  justly  due  '  Resp.  v,  Newell,  3  Yeates,  407, 
and  owing  to  him.  Com.  v.  Cook,  1  1802.  See  State  v.  Freeman,  15  Vt. 
Rob.  (Va.)  789, 1842.  728,  1848;  Jackson  v.  State,  15  Tex. 

That  the  words  "  committed  per-  App.  579,  1884. 
jury  "  are  not  essential  when  the  con-       *  State  v.  DivoU,  44  N.  H.  140, 1862 ; 
stitnents  of  the  offence  are  given,  see  State  v,  Hamilton,  65  Mo.  667, 1877. 
Massie  v.  State,  5  Tex.  App.  81, 1878.       It  has   been    ruled  that  in  cases 

*  R.  V.  Stevens,  5  B.  <&  C.  246 ;  R.  v,  where,  to  give  magistrates  jurisdiction 
Richards,  7  D.  &  R.  665 ;  R.  t;.  Harris,  to  hear  a  case  punishable  on  summary 
1  Ibid.  578 ;  5  B.  &  A.  926 ;  U.  S.  v,  conviction,  it  is  essential  that  they 
Babcock,4McLean,  113, 1846;  Thomas  should  have  an  information  on  oath 
V,  Com.,  2  Rob.  ( Va.)  795, 1843 ;  Coth-  made  before  them,  it  is  not  sufficient 
ran  v.  State,  39  Miss.  541, 1860 ;  State  in  an  indictment  for  perjury,  alleged 
V,  Carland,  3  Dev.  114, 1881 ;  State  v.  to  have  been  committed  on  the  hear- 
Bobbitt,  70  N.  C.  81, 1874 ;  Juaracqui  ing  of  such  information,  to  allege  that 
t;.  State,  28  Tex.  625,  1866 ;  State  v.  before  M.  G.,  Esq..  and  T.  H.  H., 
Webb,  41  Ibid.  67,  1874;  Allen  v.  clerk,  two  of  the  justices,  etc.,  the 
State,  42  Ibid.  12,  1875.    Under  Iowa   magistrates  who  heard  the  case,  J.  O. 
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the  procedure  is  special^  prescribed  by  statute,  the  special  oath  so 
prescribed  must  be  averred.^ 

At  common  law  the  name  and  office  of  the  person  or  court  admin- 
istering the  oath  must  be  given,^  and  a  variance  in  this  respect  is 
fatal.' 

It  is,  however,  enough  to  allege  swearing  before  a  court  ;^  and 
proof  of  swearing  before  an  officer  of  court,  in  presence  of  the 
court,  will  sustain  an  allegation  of  swearing  before  or  by  the  court* 

An  indictment  charged  the  defendant  with  having  sworn  to  tell 
"  the  truth,  the  whole  truth,  and  nothing  but  the  truth."  The  evi- 
dence was  that  he  was  sworn  to  tell  '^  the  whole  truth  and  nothing 
but  the  truth."     It  was  held  that  the  variance  was  immaterial.* 

§  1288.  By  Stat.  23  Geo.  II.  c.  11,  it  is  "sufficient  to  set  forth 
....   by  what  court,  or  before  whom   the  oath   was  D^^gUg^i 
taken,  averring  such  court  or  person  or  persons  to  have  authority 
competent  authority  to  administer  the  same."     By  the  need  not 
Ejiglish  practice,  under  the   statute,  the  nature  of  the  °^P^®^- 
authority  need  not  be  specified.^     In  the  United  States,  there  are 
jurisdictions  in  which  the  relaxation  of  the  common  law  affected  by 
the  statute  has  not  been  accepted;  and  where  it  has  been  held 
necessary  to  set  forth  all  the  facts  essential  to  constitute  the  authority 
to  administer  the  oath.^    But  as  a  general  rule,  the  principle  of 
the  statute  has  been  accepted  among  us  as  virtually  a  part  of  the 
common  law,*  though  it  must  appear  from  the  indictment  that  the 

came  and  exhibited  a  certain  infonoa-  (Q.  B.)  398 ;  B.  v.  Mason,  29  Ibid, 

tion  upon  oath,  becanse  it  does  not  481.    See  Burns  v.  People,  59  Barb, 

sufficiently  show  that  J.  O.  was  sworn  581,  1871 ;  U.  S.  v.  Walsh,  22  Fed. 

before  M.  G.  and  T.  H.  H.    B.  v,  Bep.  644, 1884. 

Goodfellow,  Car.  &  M.  569.  *  State  v.  Gallimon,   2  Ired.  872, 

*  State  V.  Blackstone,  74  Ind.  592,  1842;  Lodge  v.  Com.,  2  Graft.  579, 
1881.  1845;  McGregor  r.  State,  1  Carter, 

»  Kerr  v.  People,  42  111.  307,1866;  (Ind)  232,  1848;  Heflin  v.  State,  88 

State  V.  Street,  1  Murph.  156, 1807.  Ga.  151, 1891.    See  State  v.  Hanson, 

'  Hitesman  v.  State,  48  Ind.  478,  39  Me.  337, 1855;  State  v.  Nickerson, 

1874;  State  v.  Harlis,  33  La.  An.  1172,  46  Iowa,  447, 1877. 

1881 ;  State  v.  Oppenheimer,  41  Tex.  •  U.  S.  v.  Deming,  4  McLean,  8, 

82, 1874.  1845 ;  State  v.  Langley,  34  N.  H.  529, 

*  Campbell  r.  People,  8  Wend.  636,  1857  (cited  infra,  i  1297) ;  Com.  v, 
1832.  Hatfield,  107  Mass.  227, 1871 ;  Bums 

»  Supra,  J  1257 ;  vnfra,  1 1315.  v.  People,  59  Barb.  531, 1871 ;  People 

*  State  V,  Gates,  17  N.  H.  373, 1845.  v.  Warner,  5  Wend.  271,  1830 ;  State 
See  B.  ».  Southwood,  1  F.  &  F.  356.       v.  Ludlow,  2  South.  772,  1820 ;  State 

'  B.  V.  Calanan,  6  B.  &  C.  102 ;  9  v,  Dayton,  3  Zab.  49,  1850 ;  State  v, 
D.  &  B.  97 ;  B.  v.  Doty,  13  Up.  Can.   Wise,  3  Lea,  38,  1879 ;  Kimmel  v. 
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officer  administering  the  oath  was  of  a  class  aathorized  by  law  to  act 
in  such  capacity.'  Beyond  this  specification  need  not  be  pushed. 
Thus^  it  has  been  held,  that  where  an  oath  before  a  foreman  of  a 
grand  jury  is  averred,  this  is  enough  without  stating  the  fore- 
man's name  in  detail.'  It  must,  however,  be  specifically  averred 
that  the  person  or  court  administering  the  oath  had  authority  so 
to  do.* 

§  1289.  Under  any  circumstances,  however,  where  the  oath  was 
otherwise  ^^^^  before  a  subordinate  statutory  officer,  specially 
with  Bpe-  empowered  to  administer  an  oath,  it  is  necessary  that  the 
utorj  offi-  facts  setting  forth  his  authority  should  be  averred.  Thus, 
**'■  it  is  not  enough  to  aver  that  the  perjury  was  committed 

before  ^^a  commissioner  of  the  United  States  duly  appointed.'^ 
The  mode  and  authority  of  the  appointment,  and  the  official  title  of 
the  officer,  must  be  set  out.^ 

§  1290.  The  jurisdiction  of  the  court  over  the  subject  matter  must 
Jurifldic-  ^  distinctly  averred.*  The  title  of  the  court  must  be 
tion  must  correctly  given  ;•  and  if  a  quorum  is  essential  to  jurisdic- 
tion,  it  is  proper  to  aver  that  a  due  quorum  of  the  judges 
was  present.^  But  if  jurisdiction  be  averred,  the  subordinate  pre- 
requisites of  regularity  may  be  inferred  from  the  other  allegations, 
when  not  explicitly  stated.^    Thus,  in  perjury  committed  by  a 

People,  92  III.  457,   1879 ;  State  v.  1819 ;  R.  v.  Doty,  18  Up.  Can.  (Q.  B.) 

Schill,  27  Iowa,  263,  1869 ;  Stofer  v.  398 ;  Franklin  v.  State,  91  Ga.  712, 

State,  3  W.  Ya.  689,  1869 ;  State  v.  1893 ;  State  v.  Cunningham,  66  Iowa, 

Belew,  79  Mo.  584,  1883;  Stewart  v.  94, 1885. 

State,  6  Tex.  App.  184,  1879;  Brad-  •  State  v.  Street,  1    Murph.    166, 

berry   v.  State,  7    Ibid.  376,   1879 ;  1807 ;  State  v.  Knight,  84  N.  C.  789, 

Fisher  v.  U.  S.,  1  Okl.  262, 1892.    /n-  1881.    Ir^a,  i  1314. 

fra,  22  1294, 1826,  '  State   v.  Freeman,    16  Vt.   723, 

'  State  V.  Crumb,  68  Mo.  206, 1878.  1843. 

•  St.  Clair  v.  State,  11  Tex.  App.  •  R.  v.  Virrier,  4  P.  &  D.  161 ;  12 
297,  1881.  See  Robertson  v.  State,  54  Ad.  &  El.  317 ;  Walker  v.  R.,  8  £1.  A, 
Ark.  604, 1891.  Bl.  439 ;  Com.  v,  Hatfield,  107  Mass. 

»  State  V.  Owen,  73  Mo.  4*),  1881,  227,  1871.    Supra,  2  1267. 

and  prior  cases  cited  in  this  section.  ■  It  has  been  held  that  jorisdiction 

*  U.  S.  V,  Wilcox,  4  Blatch.  C.  C.  is  sufficiently  averred  in  an  indictment 
391,  1869.  See  Flint  v.  People,  36  which  charges  that  a  petition  for  pro- 
Mich.  491, 187t.  tection  from  process  was,  under  6  &  6 

»  State  V.  Hanson,  39  Me.  337, 1855 ;  Vict.  c.  116,  7  &  8  Vict.  c.  96,  and  10 
State  V.  Thurstin,  36  Ibid.  206,  1853;  &  11  Vict.  c.  102  (Insolvent  Debtors' 
State  V,  Plammer,  60  Ibid.  217, 1861 ;  Acts),  filed  and  presented  at  the 
Steinson  v.  State,  6  Yerg.  631,  1834 ;  county  court  of  S.,  at  W.,  by  the  de- 
State  V.  Witherow,  3  Murph.  163,  fendant;  that  he  afterward  obtained 
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CHAP.  XX.]  PERJURY.  [§  1291. 

•petitioner  in  bankruptcy,  it  is  unnecessary  to  set  forth  the  petition  ; 
such  reference  to  it  as  will  show  its  character  and  object  is  suffi- 
cient.^ In  States  where  the  statute  of  Greorge  II.  is  not  in  force, 
and  where  there  is  no  similar  relaxing  statute,  there  is,  as  has  been 
seen,  authority  to  the  effect  that  the  whole  record  should  be  set 
forth.  But  such  cumbrous  and  entrapping  particularity  will  scarcely 
at  present  be  anywhere  exacted. 

§  1291.  If  the  facts  be  stated,  as  to  time  or  place,  with  uncer- 
tainty or  repugnancy,  the  indictment  will  be  bad.^  And 
a  variance  as  to  time  of  oath,  when  the  latter  is  proved  piaoe  must 
by  record,  is  fatal.'  But  where  the  indictment  charged  {^awinS^ 
the  defendant  with  having  committed  peijury,  by  swear- 
ing at  a  court  in  July  that  he  had  witnessed  a  transaction  in  October 
of  the  same  year,  it  was  held  not  to  be  such  a  repugnancy  as  to 
afford  cause  for  arresting  judgment.* 


an  order  of  protection ;  but  afterward,  '  U.  S.  v,  Deming,  4  McLean,  3, 

while  the  proceedings  were  pending  1845.    Supra,  {  1289 ;  infra,  i  1299. 

>in  the  county  court,  to  wit,  at  the  *  State  v.  Keel,  54  Mo.  182, 1873; 

time  of  the  filing  the  petition  and  U.  S.  v.  Law,  50  Fed.  Rep.  915, 1892 ; 

schedule,  he  came  before  K.,  a  com-  U.  S.  v,  Adler,  49  Fed.  Rep.  733, 

missioner  to  administer  oaths  in  chan-  1892 ;  State  t;.  Ah  Lee,  18  Oreg.  540, 

eery,  duly  appointed  and  empowered  1890 ;  State  v.  Frisby,  90  Mo.  530, 

to  act  in  the  matter  of  the  insolvent,  1886  ;  Gabe  v.  State,  (Tex.)  18  S.  W. 

and  take  the  defendant's  oath  then  Bep.  413,1892;  Maul  v.  State,  (Tex.) 

and  there  at  the  county  court,  and  26  S.  W.  Rep.  199,  1894;  State  v, 

within , the  jurisdiction  aforesaid,  for  Fenlason,  79  Me.  117,1887;  Com.  v. 

the  purpose  of  making  an  affidavit,  McClelland,  7  Ky.  L.  R.  769,  1886; 

and  verifying    his  petition  on  oath,  Rhodes  v.  Com.,  8  Va.  L.  J.  430, 1884, 

and  was  duly  sworn  before  E.,  and  '  Whart.  Crim.  Ev.  }  103  a.    Infra, 

swore  and  took  his  oath  that  the  affi-  2  1314;  U.  S.  v,  McNeal,  1  Gallis.  387, 

davit  then  made  was  true,  E.  having  1813 ;  U.  S.  v.  Bowman,  2  Wash.  C. 

competent  power    and    authority  to  C.   328,   1808;   Com.  v,  Monahan,  9 

administer  the  oath.    The  indictment  Gray,  119, 1857 ;  Rhodes's  Case,  78  Va. 

went  on  to  aver  that  certain  matter  692,  1884. 

was  material  in  the  matter  of  the  in-  *  State  v,   McEennon,  Harp.  302, 

solvency,  and  that  the  affidavit  was  1824.    If  the  offence  is  found  to  have 

false  in  respect  thereof.    The  defen-  been  committed  on  any  day  within 

dant  was    convicted,  and  judgment  statute  of  limitations  it  will  be  suffi- 

Bostained.    Walker  v.  R.,  (in  error)  8  cient.    Clark  v.    State,  89  Ga.  768, 

El.  &  Bl.  439 ;  27  L.  J.  M.  C.  43.    See  1892. 
nqyra,  {{ 1287  ei  seg. 


149 


§  1293.]  CRIMES.  [book  ri. 

3.  In  a  Judicial  Proceeding. 

§  1292.  An  indictment  for  perjury,  either  at  com- 
prooeeding  mon  law  or  under  23  Geo.  II.  c.  11,  which  does  not 
^err^.  show  on  its  faoe  that  the  oath  was  in  a  judicial  proceed- 
ing, is  bad.^ 

Thus,  an  omission  to  charge  in  the  bill  of  indictment  that  the 
matter  of  traverse  tried  between  the  State  of  Tennessee  and  D., 
touching  which  the  defendant  gave  his  evidence,  was  by  indictment 
or  presentment,  is  fatal.' 

§  1293.  It  has  been  shown  that  it  is  necessary  that  the  proceed- 
Must  ^°8^  should  have  been  regular.^     Thus,  where  it  becomes 

appearthat  necessary,  in  charging  the  commission  of  the  offence,  to 
mgBwere  all^e  that  a  certain  term  of  county  court  was  duly 
'*^**'^  holden,  it  is  not  at  common  law  sufficient  to  all^e  that  it 
was  holden  by  and  before  the  chief  judge  of  such  court,  without 
mention  of  any  assistant  judges.^  And  it  must  appear  that  the 
party  administering  the  oath  had  authority.'^ 

^  B.  t;.  Overton,  4  Q.  B.  88 ;  3  G.  &  appear  before  certain  justices,  -being 

D.  183 ;  State  v.  Lamont,  2  Wis.  487,  and  acting  as  two  justices  of  the  peace 

1868 ;  Morrell  v.  People,  82  111.  499,  in  and  for  a  county,  to  answer  before 

1868.    See,  for  adequate  form,  Com.  v.  such  justices  a   certain  information 

Oarel,  105  Mass.  582,  1870.  and  complaint  against  him,  of  having 

An  indictment  was  held  defective  opened  his  house  (a  beer-house)  on  a 

which  merely  stated  that  the  defen-  Sunday,  for  the  sale  of  beer,  after 

dant,  intending  to  subject  W.  M.  to  three  and  before  five  in  the  afternoon; 

the  penalties  for  felony,  went  before  K.  duly  appeared  before  the  justices 

two  magistrates,  and  ^*  did  depose  and  at  the  petty  sessions  of  a  petty  ses- 

swear,"  etc.,  setting  out  a  deposition,  sional  division  in  the  county,  and  that 

which  stated  that  W.  B.  had  put  his  at  the  hearing,  the  defendant  being 

hand   into    defendant's    pocket   and  called  as  a  witness  for  E.,  falsely  swore 

taken  out  a  £5  note,  si^d  assigning  that  he  had  not  been  in  the  house  of 

perjury  upon  it.    The  defects  stated  E.  at  all  that  day ;  that  he  had  never 

were  that  the  indictment  did  not  show  seen  a  certain  policeman,  and  had  not 

that  any  charge  of  felony  had  been  been  in  B.  that  day,  or  for  a  fortnight 

previously  made,  or  that  the  defen-  before.      It  was    ruled  that   it  was 

dant  then  made  any  charge  of  felony,  sufficiently  alleged  in  the  indictment 

or  that  any  judicial  proceeding  was  that  the  offence  was  one  over  which 

pending  before  the  magistrate.    B.  v.  the  justices  had  jurisdiction,  and  that 

Pearson,  8  0.  &  P.  119;  Covey  v.  State,  it  was  committed  in  a  place  where 

28  Tex.  App.  888,  1887.  Supra,  { 1277.  they  had  jurisdiction.     R.  v,  Shaw,  L. 

•  Steinson  ».  State,  6  Yerg.531, 1834.  &  C.  579;  10  Cox  C.  C.  66. 

»  Supra,  JJ  1267, 1278, 1287.  *  State  v.  Freeman,  15  Vt.  723, 1843. 

It  was  averred  in  the  indictment      ^  Supra,  i  1251 ;  see  Eighmy  v.  Peo- 

that  after  E.  was  duly  summoned  to  pie,  79  N.  Y.  546, 1880. 
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CHAP.  XX,]  PERJURY.  [§  1296. 

§  1294.  Curable  irregularities,  however,  are  not  fatal.^    Thus  it 
is  no  defence  to  perjury  on  an  affidavit  that  the  affidavit  g^t  jrreeu- 
was  not  filed.*    Nor,  under  most  recent  statutes  of  jeo-  iaritie« 
fails,  is  a  variance  in  details  of  record  fatal.^  carabie  are 

§  1295.  It  is  otherwise  as  to  essential  prerequisites.  '^°*^***^- 
Thus  judgment  was  arrested  in  a  case  where  perjury  ^i^eaa^- 
was  charged  to  have  been  committed  in  what  was  in  tiaicondi- 
effect  an  affidavit  on  an  interpleader  rule ;  and  the  in- 
dictment set  out  the  circumstances  of  a  previous  trial,  the  verdict, 
the  judgment,  the  writ  of  fieri  faciasj  the  levy,  the  notice  by  the 
prisoner  to  the  sheriff  not  to  sell,  and  the  prisoner's  affidavit  that 
the  goods  were  his  property,  but  omitted  to  state  that  any  rule  was 
obtained  according  to  the  provisions  of  the  interpleader  act.^  And  an 
indictment  for  perjury  in  false  swearing  to  a  bill  of  equity  which 
does  not  show  that  the  bill  is  one  which  is  required  to  be  verified 
by  oath,  is  insufficient.^ 

§  1296.  But  so  radically  have  the  statutes  of  jeofails,  and  those 
for  relaxinir  the  old  common  law  strictness  in  this  re-  ^ 

.  .  .     .  ^7  present 

spect,  aficcted   this  portion  of  criminal   pleading,   that  practice 

there  is  probably  no  State  in  which  it  would  now  be  S^'^aver-'^ 

held  necessary  to  set  out  the  whole  record  of  the  suit  in  J^^^^ 

which  the  perjury  is  alleged  to  have  been  committed.     It  be  intro- 
18  generally  enough  to  state  correctly  the  facts  showing 
that  the  court  had  jurisdiction,  that  the  oath  was  duly  administered, 
and  that  the  proceedings  were  regular.* 

^  See  tu;>ra,  1 1273.   State  v.  Shanks,  place  before  the  high  sherifif.     It  was 

66  Mo.  560, 1877.  proved  that  when  the  defendant  gave 

*  B.  V.  Crossley,  7  T.  R.  316.  Supra,  evidence  on  the  writ  of  trial,  neither 
{ 128S.  See  B.  v.  Hailey,  1  C.  &  P.  the  high  sheriff  nor  the  under,  sheriff 
268 ;  B.  &  M.  94 ;  State  v,  Langley,  was  present,  but  that  the  writ  of  trial 
34  N.  H.  629,  1857.  See  State  v,  was  executed  before  M.S.,  the  sheriff's 
Sleeper,  37  Vt.  122, 1864.  Supra,  2 1289.  assessor,  who  was  proved  to  have  been 

'  Com.  V,  Soper,  133  Mass.  393, 1882.  in  the  constant  practice  of  acting  as 

*  R.  V,  Bishop,  C.  &  M.  302.  the  sheriff's  assessor  and  deputy ;  but 

*  People  t;.  Gaige,  26  Mich.  30, 1872.  the  writ  of  trial  was  directed  to  the 
-See  Silver  v.  State,  17  Ohio,  365, 1848.  sheriff,  and  it  was  stated  in  the  postea 

*  Several  cases  to  this  point  have  that  the  trial  took  place  before  him ; 
been  grouped  in  other  sections  of  the  it  was  held  by  the  judges  that  the 
present  chapter.  In  addition  to  these  allegation  in  the  indictment  was  sup- 
the  following  may  be  examined :  ported,  and  that   it  sufficiently  ap- 

An  indictment  for  perjury,  alleged  peared  that  M.  S.  had  authority  to 
to  have  been  committed  on  a  writ  of  execute  the  writ  of  trial.  B.  v.  Dunn, 
trial,  stated  the  trial  to  have  taken  1  C.  &  E.  730. 
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§  1297.]  GRIMES.  [book  II. 

4.  How,  and  to  what  Extent,  the  alleged  False  Matter 

is  to  be  set  out. 

§  1297.  The  same  rigor  has  not  been  required  in  this  country  in 
Verbal  ex-  ^^^  Setting  forth  of  the  alleged  false  oath  of  the  defen- 
actnesB  in  dant^  as  under  the  statute  of  Elizabeth  was  considered 
ter  not  essential  in  England.^  Thus^  it  is  said  that  at  common 
necessary,    j^^   j^  j^  ^^j^  neoessary  to  set  forth  the  substance  of 

Where  the  indictment  charged  per-  v.  Deining,  4  McLean,  3,  1845 ;  State 

jury  in  a  matter  of  traverse  between  v.    Gallimon,     2    Ired.    372,     1842 ; 

the  State  of  Tennessee  and  D.,  for  an  Maynard  t;.  People,  135  111.  416,  1890. 

"  assault  and  battery,"  it  was  held  As  to  particularity  required  in  old 

that  this  was  not  a  sufficient  charge  of  practice,  see  State  v.  Gallimon,  2  Ired. 

the  jurisdiction  of  the  court  before  374. 

which  the  case  was  tried.  Steinson  v.  It  has  been  held  in  Iowa  not  neces- 
State,  6  Yerg.  531, 1834.  ^ary,  in  an  indictment  for  swearing 
In  perjury  in  taking  a  false  oath  be-  falsely  before  the  grand  jury,  to  aver 
fore  a  regimental  court  of  inquiry,  it  that  the  person  whose  case  was  under 
has  been  ruled  in  Virginia,  where  the  investigation,  and  as  to  whom  the  de- 
statute  of  George  II.  is  not  in  force,  fendant  swore,  was  or  was  not  guilty, 
that  the  indictment  ought  to  set  forth  nor  to  state  the  facts  as  to  such  offence, 
of  what  number  of  officers  the  court  State  v.  Schill,  27  Iowa,  263,  1869. 
of  inquiry  consisted,  and  what  was  See  infra^  J  1325 
their  respective  rank,  so  as  to  enable  In  an  indictment  for  perjury  com- 
the  court  to  discern  whether  the  said  mitted  by  the  defendant  upon  an  ex- 
court  of  inquiry  was  constituted  ac-  amination  under  oath  as  to  his  suffi- 
cording  to  law.  Com.  v,  (Connor,  2  ciency  as  a  surety  for  another  in  a 
Va.  Gas.  30,  1815.  bond  executed  under  the  4th  subdivi- 
It  is  not  necessary  in  averring  the  si  on  of  the  10th  section  of  the  New 
authority  of  an  officer  to  administer  an  York  "act  to  abolish  imprisonment 
oath,  in  an  indictment  for  perjury,  to  for  debt,"  etc.,  after  a  conviction  of 
aver  that  he  then  and  there  had  au-  the  debtor  and  an  order  for  his  com- 
thority,  if  time  and  place  had  been  mitment  under  that  act,  it  is  not  neces- 
added  to  the  act  of  taking  the  oath  be-  sary,  under  the  special  terms  of  that 
fore  him.  State  v.  Dayton,  3  Zab.  49,  act,  to  set  forth  facts  sufficient  to  show 
1850;  cited  supra,  H  1251,1269, 1277,  that  the  officer  who  entertained  the 
1288.  proceedings  had  jurisdiction  to  ad- 
It  is  sufficient,  so  far  as  concerns  minister  the  oath.  People  v.  Tred way, 
the  mode  of  taking  the  oath,  where  the  3  Barb.  470,  1848,  decided  on  the 
indictment  charges  that  the  oath  was  strength  of  People  v,  Phelps,  5  Wend, 
taken  before  the  judge,  and  the  evi-  10, 1830,  and  People  v,  Warner,  Ibid, 
dence  was  thereupon  given  to  the  271, 1830 ;  which  decisions,  however, 
jurors.  State  v.  Witherow,  3  Murph.  were  disapproved.  See  supra,  {  1289. 
153, 1819.  *  See  Whart.  Cr.  PI.  &  Pr.  H  203-4; 
The  style  of  the  court  may  be  suffi-  Whart.  Grim.  Ev.  {  120  a;  Whart. 
ciently  described  bywords  which  can-  Prec.  677,  et  seq.;  State  v,  Keene,  26 
not  apply  to  any  other  court.  U.  S.  Me.  33,  1846.  Infra,  J  1813. 
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CHAP.  XX.]     *  PKRJUBY.  [§  1299. 

the  oath;  and,  when  that  is  done,  an  exact  recital  is  not  necessary;^ 
hence,  when  the  article  "  an  "  was  substituted  for  the  article  "  the/' 
the  variance  was  held  immaterial.^  In  a  case  decided  in  1876,  in 
Massachusetts,  an  indictment  charging  that  the  defendant  swore 
that  he  had  personal  property  in  6.,  in  the  county  of  E.,  and  Com- 
monwealth of  Massachusetts,  was  held  to  be  sustained  by  proof  that 
he  swore  to  a  written  statement  that  he  had  personal  property  at  G., 
in  the  county  of  E.,  there  being  proof  that  the  statement  was 
meant  for  6.  in  the  commonwealth  of  Massachusetts.'  But  a  sub- 
stantial variance  is  fatal.^ 

§  1298.  At  common  law,  where  the  tenor  of  an  affidavit  is  under- 
taken to  be  recited,  and  the  recital  is  variant  in  a  word  ,,  ^^^  ' 
or  letter,  thereby  introducing  a  different  word,  it  is  fatal.*  ***^^'' 
But  where  a  statement  of  the  substance  and  effect  of  an  feet" 
affidavit  is  sufficient,  as  is  now  generally  the   case  in  ^^^^^  • 
English  and  American  practice,  and  only  substance  and  effect  are 
pretended  to  be  given,  evidence  of  the  substance  and  effect  is  suffi- 
cient.*    And  where  the  charge  is  swearing  to  an  affidavit  "  to  the 
substance  and  effect  following;"  a  variance,  which  consisted  in 
using  the  word  "  suit "  instead  of  "  case,"  is  immaterial.^ 

§  1299.  It  is  not  necessary  to  set  out  the  whole  of  what  the  de- 


*  B.  V,  Webster,  Bell  C.  Q,  154 ;  8  was  stated  and  set  forth  in  the  indict- 

Cox  C.  C.  187.    In  this  case  the  in-  ment  with  sufiScient  certainty. 

dictment  alleged  that  a   cause    was  *  People  v.  Warner,  5  Wend.  271, 

pending  in  a  county  court,  and  that  at  1830 ;  State  v.  Ammons,  3  Murph.  123, 

the  hearing   it   became    a   material  1819. 

question  whether  the  plaintiff  in  the  '  Com.  v,  Rutland,  119  Mass.  317, 

cause  had,  in  the  presence  of  the  1876.    As  to  variance  under  Massa- 

prisoner,  signed  at  the  foot  of  a  bill  chusetts  statute,  see  Com.  v,  Terry, 

of  account,  purporting  to  be  a  bill  of  114  Mass.  263,  1873. 

account  between  a  firm  called  B.  A  *  Infra,  i  1313 ;  Whart.  Crim.  Ev. 

Co.  and  W.,  a  receipt  for  payment  of  J  120  a. 

the  amount  of  the  bill ;  and  that  the  *  Whart.  Cr.  PI.  &  Pr.  JJ  167  et  seq.  ; 

prisoner  falsely  swore  that  the  plaintiff  R.  v.  Leefe,  2  Camp.  134.    See  State 

did,  on  a  certain  day,  in  the  presence  v,  Umdenstock,  43  Tex.  554,  1875. 

of   the    prisoner,    sign    the    receipt  •  Ibid.;   State  v.  Groves,  Busbee, 

(meaning  a  receipt  at  the  foot  of  the  402.  1853 ;   Taylor  v.  State,  48  Ala. 

first-mentioned  bill  of  account)  for  the  157, 1872 ;  Gabrielsky  v.  State,  13  Tex. 

payment  of  the  amount  of  the  bill.  App.  428, 1883. 

The  plaintiff  in  the  county  court  had  ^  State  v,  Caffey,  N.  C.  Term.  R. 

on  other  occasions  i^igned  similar  re-  272 ;  s.  c.  2  Murph.  320,  1818 ;  Whart. 

ceipts  in  the  presence  of  the  prisoner.  Cr,  PI.  &  Pr.  i  173. 
It  was  ruled  that  the  bill  of  account 
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§  1300.]  CRIMES.  [book  II. 

fendant  has  sworn :  only  those  parts  alleged  to  be  false 

Only  al-  -    ,  ,  ,  ,  .  ,       ,  ,    . 

leged  fain-  need  be  stated/  and  such  parts  may  be  lumped  m  one 
l^kttded.  ootti^t''  The  questions  which  elicited  the  alleged  false 
answers  are  also  unnecessary.'  But  alleged  false  state- 
ments that  are  averred  consecutively  must  be  proved  to  have  been 
made  consecutively/  and  the  substance  must  be  given.^ 

5.  How  the  Faise  Matter  is  to  be  negcUived, 

§  1300.  The  general  averment  that  the  defendant  swore  falsely, 
Negation  ^^'^  upon  the  whole  matter,  will  not  be  sufficient ;  the 
of  &iBe  indictment  must  proceed  by  particular  averments  (or,  as 
must  be  they  are  technically  termed,  by  assignments  of  perjury) 
«P"«-  to  negative  that  which  is  false,  and  it  is  necessary  that 
the  indictment  should  thus  expressly  contradict  the  matter  falsely 
sworn  to  by  the  defendant.'  But  while  it  may  be  necessary  to  set 
forth  the  whole  matter  to  which  the  defendant  swore,  in  order  to 
make  the  rest  intelligible,  it  does  not  follow  that  the  whole  context 
should  be  negatived.  Even  the  use  of  the  word  "  falsely  "  does 
not  import  that  the  whole  is  false ;  and  it  is  only  necessary  to  nega- 
tive such  parts  as  the  prosecutor  can  falsify,  admitting  the  truth  of 
the  rest.^ 

*■  Campbell  v.  People,  8  Wend.  636,  Lean,  390,  1844.    See  supra,  I  1290, 

1832 ;  Ingram  v.  Watkins,  1  Dev.  &  and  People  t;.  Piatt,  67  Cal.  21, 1885. 

Bat  442, 1836;  State  v.  Neal,  42  Mo.  •  Infra,  {  1323;  R.  i^.  Whitehouse, 

119,  1868;  State  v.  Wakefield,  9  Mo.  3  Cox  C.  C.  86;  State  v.  Mumford,  1 

App.  326 ;  s.  C.  73  Mo.  549, 1881 ;  Ga-  Dev.  519,  1828 ;  Maddox  v.  State,  28 

brielsky  v.  State,  supra.  Infra,  \\  1306,  Tex.    App.    533,  1890 ;  Ferguson  v. 

1325.  Com.,  (Ky.)  1  S.  W.  Rep.  435, 1886; 

*  Ibid.    Infra,  \\  1301, 1322, 1325.  Thomas  v.  State,  54  Ark.  584,  1891 ; 
»  States. Bishop, lChipm.(Vt)  120,  Turner  v.  State,  30  Tex.  App.  691, 

1797 ;  Com.  v.  Knight,  12  Mass.  274,   1892 ;  Com.  v.  Still,  (Ky.)  7  Crim. 

1815.  Law  Mag.  407, 1885 ;  Bohrer  v.  State, 

^  B.  V.  Leefe,  2  Camp.  134.  13  Tex.  App.  163, 1882.    Though  see 

*  Ibid. ;  Com.  v.  Lodge,  2  Gratt.  State  v.  Lindenburg,  13  Tex.  27, 1854. 
579,  1845  ;  U.  S.  v.  Morgan,  Morris,  That  a  contradictory  averment  may 
(Iowa)  341, 1844.  be  a  sufficient  negative,  see  Com.  v. 

In  an  indictment  for  perjury,  under  Sargent,   129   Mass.   115,  1880.    See 

the  bankrupt  law,  for  not  giving  a  full  People  v.  Clements,  107  N.  Y.  205, 

and  true  account  of  the  property  of  1887 ;  State  v.  Clogston,  63  Vt.  216, 

the   petitioners,    the    items    on   the  1891. 

schedule  need  not  be  stated  in  the  in-  ^  See  Whart  Prec  577  ei  seq.    As 

dictn^ent.    The    allegation    that  the  to  practice  under  Texas  statute,  see 

property  was  omitted,  with  intent  to  Brown   v.  State,  9  Tex.    App.    171, 

defraud  A.  and  the  other  creditors,  is  1880 ;  Langford  v.  State,  Ibid.  283, 

sufficient.  .  XT.  S.  v.  Chapman,  3  Mc-  1880. 
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CHAP.  XX.]  PERJURY.  [§  1303. 

§  1301.  All  the  several  particulars,  in  which  the  pris- 
oner  swore  falsely,  may  be  embraced  in  one  count,^  and  signmente 
proof  of  the  falsity  of  any  one  will  sustain  the  count.'  ^rporauS 

§  1302.  In  n^ativing  the  defendant's  oath,  where  he  ^^  ®"* 
has  sworn  only  to  his  belief,  it  will  be  proper  to  aver  ^ 
either  that  the  defendant  did  not  believe  what  he  swore,  mast  be 
or  that  "  he  weU  knew  ^^  the  contrary.'    Thus,  when  an  JS^tived^ 
affidavit  merely  states  the  belief  of  the  affiant  that  a 
larceny  has  been  committed,  the  assignment  of  the  perjury  must 
n^ative  the  words  of  the  affidavit,  and  it  is  not  sufficient  to  allege 
generally  that  the  persons  charged  did  not  commit  the  larceny.* 

§  1303.  The  assignment  of  perjury  may,  in  some  instances,  be 
more  fiill  than  the  statement  of  the  defendant  which  it  j^nibigui- 
18  intended  to  contradict.     When  there  is  any  doubt  as  ties  may 
to  the  words  of  the  oath  which  can  be  made  more  clear  by  innuen- 
and  precise  by  a  reference  to  some  other  matter,  it  may    *^* 
and  mnst  be  supplied  by  an  innuendo ;  the  use  of  which  is,  by 
reference  to  preceding  matter,  to  explain  and  fix  the  meaning  more 
precisely  f  but  it  is  not  allowed  to  add  to,  extend,  or  change  the 

»  R.  V,  CaUanan,  6  B.  A  C.  102 ;  9  Verrier  (or  Virrier),  4  P.  A  D.  161 ;  12 

D.  A  B.  97 ;  State  v,  Biflhop,  1  Chipm.  Ad.  A  £1. 817,  a  motion  to  arrest  judg- 

120,  1797;   Com.  v,  Johns,  6  Gray,  ment  was  made    on   an   indictment 

274, 1856.  If^ray  {  1825 ;  wpra,  {  1299.  which  alleged  that  a  petition  was  pre- 

*  R.  V,  EUll,  B.  A  R  190 ;  B.  V.  Cal-  sented  to  the  House  of  Commons 
lanan,  6  B.  A  C.  102 ;  9  D.  A  B.  97 ;  against  the  return  of  B.,  on  the  ground 
State  r.  Hascall,  6  N.  H.  852,  1883 ;  of  bribery ;  that,  shortly  before  his 
Com.  V.  Johns,  6  Gray,  274,  1856 ;  election,  to  wit,  on  the  6th  July,  B. 
Dodge  V,  State,  4  Zab.  (N.  J.)  455,  A  C.  went  to  the  house  of  the  defen- 
1854 ;  De  Bemie  v.  State,  19  Ala.  28,  dant  to  solicit  his  vote ;  that,  at  the 
1851.  In/ray  i  1816;  Whart.  Crim.  time  of  the  petition,  it  was  a  material 
£▼.  i  181.  question  whether  at  the  time  when  B. 

'  Lambert  v.  People,  76  N.  Y.  220,  and  C.  went  to  the  defendant's  honse, 

1879.  a  certain  act  of  bribery  took  place ; 

*  State  V.  Lea,  8  Ala.  602,  1842;  thatthedefendantwas  a  witness  sworn 
Q,  P.,  Com.  V,  Cook,  1  Bob.  Va.  729,  to  speak  the  tmth  of  and  concerning 
1842.  See,  as  to  whether  scienter  is  the  premises,  and  he  deposed  touch- 
generally  to  be  averred,  Whart.  Cr.  ing  the  election  and  the  matter  of  the 
PI.  A  Pr.  i  164.  In  State  v.  Linden-  petition,  that,  shortly  before  B.'s  elec- 
baig,  18  Tex.  27, 1854,  a  mere  nega-  tion,  B.  and  C.  came  on  a  canvassing 
tion  of  the  belief  was  held  enough,  visit  to  the  defendant's  house,  and 
which  is  sound  law;  and  see  wpra,  that  the  act  of  bribery  then  took  place 
{ 1246.  (innuendo),  thereby  meaning  that  at 

*  B.  V.  Taylor,  1  Camp.  404 ;  K  v.  the  time  when  B.  and  C.  went  to  the 
Yates,  12  Cox  C.  C.  288.    In  B.  v.  defendant's  house  as  aforesaid,  the  act 
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sense.^  But  in  a  case  where  an  objection  was  made  to  an  indictment 
that  it  added,  by  way  of  innuendo,  to  the  defendant's  oath,  *^  his 
house,  situate  in  the  haymarket,  in  St.  Martin-in-the-Fields ; " 
without  stating  by  an  averment,  recital,  or  introductory  matter, 
that  he  had  a  house  in  the  haymarket ;  or,  even  admitting  him  to 
have  such  a  house,  that  his  oath  was  of  and  concerning  the  said 
house,  so  situated ;  the  objection  was  overruled,  on  the  ground  that 
the  innuendo  was  only  a  more  particular  description  of  the  same 
house  which  had  been  previously  mentioned.' 

When,  innuendoes  are  necessary  to  make  out  the  sense,  their 
omission  is  fatal.^ 

6.  Materiality. 

§  1304.  It  must  be  either  averred  on  the  face  of  the  indictment, 
with  proper  inducement,  that  the  matter  alleged  to  be  false  was 

of  bribery  was  committed.  It  was  to  the  rules  which  have  been  men- 
held  by  the  court :  first,  that  the  alle-  tioned,  and  any  use  of  it  is  made  in 
gation  that  the  defendant  deposed  the  indictment,  it  cannot  be  rejected 
"touching  the  election,"  etc.,  suffi-  as  surplusage,  and  will  be  bad  after 
ciently  pointed  to  the  matter  where-  verdict.  R.  v.  Griepe,  1  Ld.  Raym. 
upon  the  defendant  was  sworn  as  a  256. 

witness ;  secondly,  that  the  innuendo  Where  it  was  alleged  to  be  a  mate- 
did  not  introduce  new  matter,  as  from  rial  question  whether  or  not  P.,  the 
the  introductory  averment  it  appeared  defendant,  ever  got  one  M.  W.  to  write 
that  there  was  a  canvassing  visit  on  a  letter  for  her ;  and  in  the  averments, 
the  6th  July,  and  the  deposition  of  negativing  the  truth  of  what  was 
the  defendant  was  shown  to  refer  to  sworn,  the  indictment  alleged  that,  in 
that  particular  time  and  no  other.         truth  and  fact,  the  said  P.  did  get  the 

^  R.  V.  Griepe,  1  Ld.  Raym.  256.  said  M.  to  write,  and  that  when,  on 
See  supra,  J{  1214,  1220.  her   cross-examination  at  the  trial, 

*  R.  V.  Aylett,  1  T.  R.  63.  when  the  alleged  perjury  was  com- 

In  the  same  case,  the  oath  of  the  mitted,  she  was  asked  whether  she 
defendant  being  that  he  was  arrested  had  ever  got  a  Mr.  M.  W.  (who  was 
upon  the  steps  of  his  own  door,  an  in-  then  pointed  out  to  her  in  court)  to 
nuendo  that  it  was  the  outer  door  was  write  a  letter  for  her ;  it  was  held  that 
held  good.  the  averments  were  sufficient,  without 

In  a  case  of  perjury  committed  in  any  allegation  connecting  the  "one 
an  affidavit,  it  was  held  that  a  word  Milo  Williams  '*  named  in  the  allega- 
which  had  been  omitted  by  accident  tions  of  materiality,  and  the  averments 
in  the  original  document  was  improp-  negativing  the  truth  of  what  was 
erly  stated  in  the  indictment  as  though  sworn,  with  the  "  Mr.  Milo  Williams  ** 
it  had  been  in  the  original  document,  named  in  the  subsequent *part  of  the 
and  that  such  word  ought  to  have  indictment.  R.  v.  Bennett,  8  C.  &  K. 
been  inserted  and  explained  by  an  124;  2  Den.  C.  C.  241;  T.  &  M.  567. 
innuendo.  R.  v,  Taylor,  1  Camp.  404.  *  R.  v.  Yates,  12  Cox  C.  C.  238. 
If  an  innuendo  is  introduced  contrary  Supra,  { 1296. 
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material;^   or  each  materiality  must  appear  on  record;'  and  the 

latter  is  sufficient  even  where  the  averment  of  materiality 

is  defective.'    When  the  first  alternative^   that  of  the  itymust 

all^ation  of  materiality,  is  taken,  it  is  sufficient  in  all  ^^^^  ^^ 

oases  in  which  the  allied  false  oath  appears  to  be  relevant 

to  the  issue,  to  chai^  generally  that  the  £Eilse  oath  was  material  on 

the  trial  of  the  issue  in  which  it  was  taken.^    And  this  is  the  case 

though  the  record  does  not  itself  show  that  the  false  oath,  if  rele- 


*  R  V.  Nicholl,  1  B.  A  Ad.  21 ;  R 
V.  Stolady,  1  F.  ft  F.  518 ;  R.  v.  Cutts 
4  Cox  C.  C.  435 ;  R.  v.  Bartholomew 
1  C.  A  K.  866;  R  v,  Tate,  12  Cox  C 
C.  7 ;  State  v.  Chandler,  42  Yt.  446 
1869;  Com.  v.  Byron,  14  Gray,  81 
1869;  Wood  v.  People,  69  N.  Y.  117 
1874;  State  v.  Beard,  1  Dutch.  884 
1866;  State  v.  Thrift,  80  Ind.  211 
1868 ;  Morrell  v.  People,  82  111.  499 
1868 ;  People  v.  ColUer,  1  Mich.  187 
1848;  People  v.  Gaige,  26  Ibid.  80 
1872 ;  Pickering's  Caae,  8  Gratt.  629 
1861 ;  Hembree  v.  State,  62  Ga.  242 
1874;  Dilcher  v.  State,  89  Ohio  St 
180,  1888;  State  v.  Holden,  48  Mo 
98,  1871;  State  v.  Shanks,  66  Ibid 
560, 1877 ;  State  v.  Wakefield,  9  Mo 
App.  826, 1881 ;  s.  o.  78  Mo.  649, 1881 
Donahoe  v.  State,  14  Tex.  App.  688 
1888 ;  Hinch  v.  State.  2  Mo.  168. 1829 
Sisk  V.  State,  28  Tex.  App.  482,  1890 
State  V.  GoDBoalin,  (Ga  )  7  So.  Rep. 
688,  1890;  Com.  v,  McCarty.  152 
Mass.  577, 1891 ;  State  v,  Yoorhis,  52 
N.  J.  L.  861, 1890 ;  Partain  v.  State,  22 
Tex.  App.  100, 1886 ;  Washington  v. 
State,  22  Tex.  App.  26, 1886 ;  Lea  v. 
State,  64  Miss.  278,  1887;  State  v. 
Wood,  110  Ind.  82, 1887. 

*  2  Stark.  N.  P.  C.  428,  n. ;  R.  v. 
Dunn,  1  D.  A  R.  10 ;  R.  v.  Thornhill, 
8  C.  A  P.  675 ;  R  v.  Goodfellow,  C.  A 
M.  569 ;  R.  v.  Harvey,  8  Cox  C.  C.  99 ; 
State  V.  Chamberlain,  80  Vt.  569, 1858 ; 
Com.  V.  Knight,  12  Mass.  274,  1815 ; 
Campbell  v.  People,  8  Wend.  686, 
1882 ;  Wood  v.  People,  59  N.  Y.  117, 
1874;    State  v.  Dayton,  8  Zab.  49, 


1850 ;  Stofer  v.  State,  8  W.  Va.  692 
1869 ;  Weathers  v.  State,  2  Blackf.  278 
1829;  State  v.  Hall,  7  Ibid.  25, 1848 
State  V.  Dodd,  8  Murph.  226,  1819 
Hendricks  v.  State,  26  Ind.  498, 1866 
Galloway  v.  State,  29  Ind.  442,  1868 
People  V.  Brilliant,  58  Cal.  214, 1881 
Rahm  v.  State,  80  Tex.  App.  810 
1891 ;  State  v.  Nees,  47  Ark.  558, 1886 
Brooks  V.  State,  29  Tex.  App.  582, 
1891;  State  v.  Madigan,  (Minn.)  59 
N.W.  Rep.  490,  1894.    See  State  v. 
McCormick,  62  Ind.  169, 1876. 

»  Ibid. ;  U.  S.  v.  McHenry,  6  Blatch. 
508,  1869.  See  Kimmel  v.  People,  92 
ni.  467, 1879 ;  People  «.  Kelly,  59  Cal. 
372,  1881. 

*  R.  V,  Dowlin,  5  T.  R.  311 ;  R.  v. 
Gardiner,  8  C.  A  P.  787 ;  2  Mood.  C. 
C.  96 ;  State  v.  Mumford,  1  Dev.  519, 
1828;  State  v.  Maxwell,  28  La.  An. 
861,  1876 ;  R.  v.  Scott,  13  Cox  C.  C. 
694;  Gandy  v.  State,  28  Nebr.  436, 
1888. 

It  is  not  sufScient  to  aver  that  the 
prisoner  swore  that  a  certain  event 
did  not  happen  within  two  fixed  dates, 
his  attention  not  having  been  called 
to  the  particular  day  upon  which  the 
transaction  was  alleged  to  have  taken 
place.    R.  V.  Stolady,  1  F.  A  F.  618. 

An  averment  that  at  a  court  of  ad- 
miralty session  K.  was  in  due  form  of 
law  tried  upon  a  certain  indictment 
then  and  there  depending  against  him 
for  murder,  and  that  at  and  upon  the 
trial  it  then  and  there  became  and  was 
made  a  material  question,  whether, 
etc.,  are  sufficient  averments  that  the 

157 


§  1304]                                               GRIMES.  [book  II. 

vant,  was  material.^  But  the  averment  of  materiality  does  not 
avail  when  the  record  shows  immateriality.'  When,  however,  the 
record  does  not  positively  show  immateriality,  an  express  averment 

that  a  question  is  material  lets  in  evidence  to  prove  it  to  be  so.' 

perjury  was  committed  on  the  trial  of  put  this  question  and  received  this 

E.  for  the  murder,  and  that  the  ques-  answer.    B.  v.  Bartholomew,  1  G.  & 

tion  on  which  the   perjury  was  as-  E.  866. 

signed  was  material  on  that  trial.    B.  *  B.  v,  Bennett,  2  Den.  0.  C.  241 ; 

V.  Dowlin,  5  T.  B.  811 ;  8.  c.  (at  nisi  5  Cox  C.  C.  207 ;  3  C.  A  E.  124;  B.  v, 

prius),  Peake,  170.  Schlesinger,  10  Q.  B.  670 ;  2  Cox  C.  C. 

It  is  not  necessary  to  set  forth  so  200. 
muchof  the  proceedings  of  the  former  An  indictment  sufficiently  charges 
trial  as  will  show  the  materiality  of  materiality,  by  averring  that  upon  a 
the  question  on  which  the  peijury  is  certain  trial  it  became  and  was  a  ma- 
assigned  ;  it  is  sufficient  to  allege  gen-  terial  question  whether  certain  chat- 
erally  that  the  particular  question  be-  tels  sold  by  the  defendant  to  another 
came  material.    Ibid.  person  were  so  sold  "  in  part  payment 

^  State  V.  Sleeper,  37  Vt.  122,  1864 ;  for"  a  certain  debt,  or  "  in  part  pay- 
People  V.  Burroughs,  1  Parker  C.  B.  ment  for "  a  certain  other  debt ;  and 
211, 1851.  that  the  defendant  falsely  swore  that 

'  People  V,  Gkige,  26  Mich.  30, 1872;  they  were  so  sold  in  part  payment  of 

Com.  V,  Wood,  2  Pa.  L.  B.  823, 1893.  the  debt  first  named ;  without  adding 

The  averment  of  an  indictment  was  anything  about  the  other  debt.  Com. 
that  L.  stood  charged  by  P.,  before  T.  v.  Johns,  6  Gray,  274, 1856. 
S.,  clerk,  a  justice  of  the  peace,  with  An  indictment  against  a  person 
having  committed  a  trespass,  by  enter-  summoned  as  a  juror,  for  having  falsely 
ing  and  being  in  the  daytime  on  land  sworn  to  his  having  formed  or  ex- 
in  pursuit  of  game,  on  August  12,  pressed  an  opinion  as  to  the  guilt  or 
1843;  and  that  T.  S.  proceeded  to  the  innocence  of  a  person  on  trial,  must 
hearing  of  the  charge ;  and  that,  upon  state  that  it  became  material  to  ascer- 
the  hearing  of  the  charge,  the  defen-  tain  whether  the  juror  had  formed 
dant  fiilsely  swore  that  he  did  not  see  and  expressed  an  opinion  of  the  guilt 
L.  during  the  whole  of  August  12th,  or  innocence  of  such  person,  and  that 
meaning  that  he  did  not  see  L.  at  all  an  Issue  as  to  the  qualifications  of  the 
on  the  12th  day  of  August,  in  the  year  jurors  generally,  or  of  the  juror  in 
aforesaid ;  and  that,  at  the  time  he  particular,  had  been  made  by  the  par- 
swore  as  aforesaid,  it  was  material  or  ties,  and  submitted  to  the  court.  State 
necessary  for  T.  S.,  so  being  such  jus-  v.  Mofiatt,  7  Humph.  250, 1846. 
tice,  to  inquire  of,  and  be  informed  by  It  appeared  in  the  indictment  that 
the  defendant,  whether  he  did  see  L.  the  defence  set  up  to  a  criminal  com- 
at  all  during  the  1 2th  day  of  August,  plaint  amounted  to  an  alibi ;  and  that 
in  the  year  aforesaid.  It  was  held  the  testimony  of  a  particular  witness 
that  this  averment  of  materiality  was  who  was  examined  thereon,  and  whose 
insufficient,  because,  consistently  with  evidence  was  alleged  to  be  false,  tended 
this  averment,  it  might  have  been  to  establish  this  defence ;  and  it  was 
material  for  T.  S.  in  some  other  mat-  averred  that  each  part  of  the  testimony 
ter,  and  not  in  the  matter  stated  to  became  and  was  material  to  the  de- 
have  been  in  issue  before  him,  to  have  fence ;  it  was  held,  that  the  materiality 
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But  it  is  not  enough  when  the  alleged  false  matter  appears  on 
the  record  to  be  immaterial,  to  say  that  '^  it  became  and  was  mate- 
rial to  ascertain  the  truth  of  the  matter  hereinafter  allied  to  be 
sworn  to."' 

IX.   EVIDENCE. 

§  1305.  The  fact  that  the  defendant  was  duly  sworn  must  be 
substantively  proved,*  independently  of  the  jurai,^  unless,  q^^  ^^^ 
as  will  be  hereafter  seen,  the  jurat  is  admissible  as  in-  be  correct- 
dependent  primd  facte  proof.^    An   indictment  alleging  and 
that  the  respondent  was  sworn,  and  took  her  corporal  ^^^    ' 

of  the  alleged  false  testunony  was  suf-  Cham,  affirming  the  judgment  of  the 

ficiently  stated.  Com.  v.  Flinn,  3  Cush.  Q.B.;  8.  c.  12Jur.  468;  17  L.  J.  M. 

525, 1849.  C.  98. 

An  indictment  against  P.  for  per-  An  assignment  was  that  the  defen- 

jnry  was  in  four  counts,  each  of  which  dant,  upon  his  oath,  did  swear  ''that 

stated,  that  for  P.  on  his  retainer  Y.  he  then  thought  that  the  words  written 

had  done  business  as  attorney;  that  in  red  ink  were  not  his  writing,  and 

v.  delivered  his  bill,  and  after  the  that  he  had  not  in  the  presence  of  W. 

expiration  of  one  month  from  such  D.  written  the  words  so  written  in  red 

delivery  took  out  a  summons  before  a  ink,  whereas,  in  truth  and  in  fact,  the 

judge,  under  6  &  7  Vict.   c.  78,  to  words  so  written  in  red  ink  were  the 

show  cause  why  the  bill  should  not  be  defendant's  writing,  and  whereas,  also, 

referred  for  taxation;  that  it  then  and  in  truth  and  in  fact,  he  then  and  there, 

there  became  and  was  material   in  when    he  so  deposed    as    aforesaid, 

showing  cause  to  ascertain  whether  thought  that  the  words  so  written  in 

P.  did  retain  V. ;  and  that  he,  before  red  ink  as  aforesaid  were  his  writing.'' 

showing  cause,  made  an  affidavit,  de-  It  was  ruled  that  peijury  might  be 

nying  that  he  had  retained  Y.,  and  assigned  upon  the  deposition  of  the 

assigned   peijury  on  such   affidavit,  defendant.    And  it  was  ruled  further, 

Each  of  the  counts  concluded,  ''  and  that  the  materiality  of  the  allegation 

so  the  jurors  aforesaid  did  say,  that  that  the  defendant  wrote  the  words  in 

the  defendant  did  commit  perjury."  the  presence  of  W.  D.  being  averred. 

The  record  stated  the  writ  of  venire  to  the  court  would  not  inquire  into  it. 

try  whether  the  defendant  "be  guilty  B.  v,  Schlesinger,  10  Q.  B.  670 ;  2  Cox 

of  the  peijury  and  misdemeanor  afore-  C.  C.  200. 

said,"  and  the  verdict,  that  "he  is  ^  B.  i;.  Goodfellow,  C.  A  M.  569. 

guilty  of  the  perjury  and  misdemeanor  '  As  to  what  oath  binds,  see  supra ^ 

aforesaid,"  and  a  general  judgment  {  1251.    As  to  averment  of  oath,  see 

thereon.  It  was  ruled,  that  the  fiict  of  wpra^  i  1289.    And  see  U.  S.  v,  Baer, 

the  retainer  by  the  defendant  was  a  18  Blatch.  C.  0.  498,  1880;  People  v. 

material  ingredient  in  the  inquiry,  and  Hayes,  70  Hun,  111;  24  N.  Y.  Sup. 

was  sufficiently  averred ;  and  that  the  194, 1898 ;  U.  S.  v.  Hearing,  26  Fed. 

averment  at  the  conclusion  of  each  Bep.  744, 1886 ;  Hitesman  v.  State,  48 

eount  was  immaterial,  and  might  be  Ind.  473,  1874. 

struck  out  as  surplusage.     Byalls  v,  '  Case   v.  People,  76  N.  Y.  242, 

B.,  (in  error)  11  Q.  B.  781 ;  18  L.  J.  1879. 

M.  a  69;  3  Cox  C.  C.  254— Exch.  *  Infra,  i  1312. 
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oaih  to  speak  the  truth,  the  whole  truth,  etc.,  is  sustained  by  evi- 
dence of  the  oath  taken  in  the  usual  form.^  But  if  it  be  stated  that 
the  defendant  was  sworn  on  the  gospels,  and  it  be  proved  that  he 
was  sworn  in  a  different  manner,  according  to  the  custom  of  his 
country,  the  variance  will  at  common  law  be  fatal.'  It  must,  also, 
appear  that  the  oath  was  actually  taken ;  proof  of  mere  passive 
acquiescence,  without  any  expression  of  assent,  will  not  constitute 
an  oath.' 

If  it  be  not  alleged  that  the  witness  was  sworn  in  any  other 
manner,  proof  that  he  was  sworn  generally,  and  was  examined,  will 
support  the  allegation.^ 

§  1306.  Here  must  be  kept  in  mind  the  distinctiqn  between  evi- 
f  d®°^  when  preceded  by  the  oath,  and  evidence  when 
testimony  followed  by  the  oath.  According  to  the  Boman  common 
SSeninto  l*w,  the  oath  must  close  the  testimony.  The  witness 
TODBidem-  gvtrears  that  all  the  foregoing  testimony  is  true.  Accord- 
ing to  the  practice  of  the  English  common  law,  the  wit- 
ness is  sworn  beforehand  to  the  testimony  he  subsequently  gives. 
Where  the  former  practice  exists,  the  witness  is  allowed  to  review 
the  whole  of  his  testimony  before  the  jurat ;  and  as  he  has  thus  an 
opportunity  to  revise  each  point  that  he  accepts  and  swears  to,  there 
is  less  objection  to  prosecuting  him  for  perjury  in  particular  state- 
ments. Yet  even  here  the  perjury,  viewing  the  question  philo- 
sophically, is  to  be  gauged  by  the  whole  of  the  testimony  thus 
given.^  Under  the  English  common  law  practice,  this  precaution 
is  peculiarly  important.  A  witness  examined  vivd  voce  may  inad- 
vertently, or  through  confusion,  say  many  things  to  which  he 
would  not  deliberately  swear,  had  he  an  opportunity  of  final  re- 

»  State  V.  Norris,  9  N.  H.  96,  1837 ;  *  R.  r.  Rowley,  R.  &  M.  (N.  P.)  299. 

Resp.  V,  Newell,  3  Yeates,  407, 1802.  See  U.  S.  v,  Baer,  18  Blatch.  0.  C.  493, 

See  supra,  1 1287 ;  Com.  v,  Jarboe,  89  1880  (11  Rep.  182),  where  the  officer's 

Ey.  143,  1889.    That  an  oath  taken  testimony  as  to  his  general  usage  was 

with  uplifted  hand  may  be  averred  to  held  sufficient     As  to  presumption 

be  a  "corporal"  or  "solemn"  oath,  of  regularity,  see  Whart  Crim.  Ev. 

see  Jackson  v.  State,  1  Ind.  184, 1848.  H  829  etseq.;  State  v.  Mace,  86  N.  C. 

*  R.  V.  M'Carther,  Peake,  (N.  P.)  668,  1882 :  Van  Dusen  v.  People,  78 
1^ ;  State  v.  Porter,  2  HiU,  (S.  0.)  111.  645, 1875 ;  Sloan  v.  State,  71  Miss. 
611, 1835.  459, 1894. 

•  O'Reilly  v.  People,  86  N.  Y.  154,  *  Die  VoUendung  tritt  ein,  sobald 
1881;  10  Abb.  New  Cas.  (N.  Y.)  53,  die  ganze  fiidesformel  von  dem 
1881.  See  U.  S.  v.  Mallard,  40  Fed.  Schwdrenden  gesprochen  ist.  Berner, 
Rep.  151,  1889.  Lehrbuch,  p.  560. 
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vision^  and  which,  in  subsequent  portions  of  his  testimony,  he  may 
qualify  or  recall.  Hence,  on  the  trial,  he  should  have  the  privilege 
of  proving  the  whole  of  his  testimony,  so  as  to  show,  if  possible, 
that  the  alleged  falsehood  was  in  other  portions  of  his  examination 
reoalled  or  toned  down.^  But  it  is  not  necessary  for  the  prosecu- 
tion to  put  in  the  whole  of  the  defendant's  evidence.' 

§  1307.  It  is  necessary,  at  all  events,  for  the  prosecution  to  prove 
in  substance  the  whole  of  what  was  set  out  in  a  particu- 
lar assignment,  as  having  been  sworn  by  the  defendant  ofj^^ 
referable  to  such  assignment ;  proving  a  part  only  is  not  1^^^  ™"** 
sufficient.' 

§  1308.  The  evidence  of  a  single  witness  is  sufficient  to  prove 
that  the  defendant  swore  to  the  facts  charged  in  the  in-  * 

j;,j^^^^4.  4  One  wit- 

aictment.  j^esg 

§  1309.  Where  perjury  is  assigned  upon  an  answer  to  ®^v*te«* 
a  bill  in  equity,  it  is  sufficient,  after  producing  the  bill  timony. 
or  a  copy  of  it,*  to  produce  the  answer,  and  prove  either  ^ng^^^j^ 
that  the  defendant  was  sworn  to  it,^r  that  the  signature  ehanoery 
to  it  is  in  the  defendant's  handwriting,  and  that  the  name  sitions  to 
Bubficribed  to  the  jurat  is  the  name  and  handwriting  of  a  by  jurar* 
master  or  other  person  having  authority  for  that  purpose.^ 
The  same  practice  applies   to   depositions   in  equity,  and   other 
similar  cases,  at  least  so  as  to  throw  upon  the  defendant  the  onus  of 
proving  that  he  was  personated.^ 

§  1310.  It  makes  no  difference,  at  common  law,  if  ^fi^^'^ 
either  before  or  after  the  oath  was  administered,  the  state-  may  be 
ments  of  the  witness  made  when  examined  vivd  voce  before  p^Z\.    ^ 

'  See  supra,  H  1244,  1246;  in/ra,  197  :  R.  v.  Morgan,  6  Ibid.  107.  See, 
1 1325.  as  to  Bubomation  of  perjury,  Com.  v, 

*  Dodge  V.  State,  4  Zab.  456,  1864.   Douglass,  6  Mete.  241, 1842. 

It  IB  Bufficient  to  prove  all  the  evi-  *  See  B.  v,  Laycock,  4  C.  &  P.  326. 

denee  given  by  the  defendant,  refer-  •  R.  v,  Morris,  2  Burr.  1189;  R.  v. 

able  to  the  fact  on  which  perjury  is  Benson,  2  Camp.  608. 

araigned.    R.  v.  Rowley,  R.  &  M.  299.  ^  Ibid. 

*  R.  V.  JoneB,  Peake,  (N.  P.)  37.  On  an  indictment  setting  forth,  with 
See  infra,  i  1322 ;  State  v.  Ah  Sam,  7  proper  innuendoes,  a  copy  of  a  deposi- 
Or^.  477, 1879.  tion  before  a  magistrate,  written  in 

*  Com.  V.  Pollard,  12  Mete.  226,  the  English  language,  and  signed  by 
1847 ;  State  v.  Hayward,  1  N.  &  McC.  the  defendant,  he  may  be  convicted 
646, 1819;  State  v.  Wood,  17  Iowa,  18,  on  proof  of  a  verbal  deposition  in  the 
1864 ;  U.  S.  V,  Hallj  44  Fed.  Rep.  864,  Welsh  language,  of  which  the  written 
1890.  As  to  admiBsibility  of  judge's  deposition,  signed  by  him,  is  the  sub- 
■ote«,  see  R.  v.  Child,  6  Cox  C.  C.  stance.    R.  v.  Thomas,  2  C.  &  K.  806. 
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the  jury,  were  reduced  to  writing  and  signed  by  the  witness.  In 
either  case  parol,  testimony  of  the  evidence  is  admissible.* 
instru-*^'*  §  1311.  Secondary  evidence  is  admissible  of  a  lost 
ment.         written  instrument  on  which,  perjury  is  assigned.* 

§  1312.  In  cases  where  the  alleged  false  oath  was  taken  before 
Jurat  of  *  magistrate  or  officer  of  court,  then,  after  proof  of  the 
officers  ad-  identity  of  the  defendant  with  the  person  swearing  to  it,* 
ing  oath  the  certificate'  of  such  magistrate  or  officer,  on  proof  of 
pi^f  of  ^^^  handwriting  of  his  signature,  is  competent  and  suffi- 
^^-  cient  primd  fade  evidence  of  the  administration  of  the 

oath  at  the  alleged  time  and  place  to  the  defendant.^ 

§  1313.  The  proof  of  the  testimony  alleged  to  have  been  given 

•  must  substantially  support  the  narration  of  it  in  the  in- 

Sa?  vari^     dictment  ,-*  and  any  substantial  variance  in  this  respect 

anoe  as  to    will  be  fatal.^    Thus  where  the  indictment  charged  that 

is  fatal.       the  defendant  swore  '^  that  one  G.  did  not  interrupt  a  con- 

^  Com.  V,  Carel,  105  Mass.  582,  who  was  married  under  the  license 
1870 ;  Com.  v.  Hatfield,  107  Mass.  227,  granted  on  the  strength  of  the  affidavit 
1871 .  signed  by  him,  yet  he  did  not  receive 

'  B.  V,  Milnes,  2  F.  &  F.  10.  it  from  him  on  the  day  of  the  mar- 

'  This  is  essential.  R.  v.  Barnes,  riage,  but  he  received  it  on  the  pre-' 
10  Cox  C.  C.  589.  vious   day  from    the  verger  of  his 

In  this  case,  on  an  indictment  church.  It  was  ruled  that  further 
against  P.  for  perjury  committed  in  proof  of  the  identity  of  the  person 
an  affidavit,  alleged  to  have  been  who  swore  to  the  affidavit  with  the 
made  by  him  in  order  to  obtain  a  person  who  signed  it  was  necessary 
marriage  license,  the  evidence  showed  before  B.  could  be  convicted  of  per- 
that  some  person  went  to  the  vicar-  jury  assigned  on  a  false  statement 
general's  office  and  gave  certain  in-  contained  in  it.  Ibid, 
structions,  in  accordance  with  which  *  B.  v,  Spencer,  1  C.  &  P.  260 ;  B. 
an  affidavit  was  filled  up  by  one  of  &M,  97 ;  Com.  v.  Warden,  11  Mete, 
the  clerks,  which,  after  having  been  406,  1846.  As  already  seen  {supra, 
read  over  to  the  applicant,  was  signed  {  1309),  in  an  answer  in  chancery, 
by  him.  B.'s  £Either  proved  that  the  the  practice  is  to  prove  the  fact  of 
signature  to  the  affidavit  was  in  his  swearing,  the  handwriting  of  defen- 
son's  handwriting.  The  custom  of  dant,  and  the  jurat  of  the  officer  ad- 
the  vicar-general's  office  was  for  the  ministering  the  oath.  B.  v,  Morris,  1 
clerk  who  filled  up  the  affidavit  to  go  Leach,  60 ;  B.  v,  Benson,  2  Camp.  508 ; 
with  the  applicant,  and  get  him  to  B.  v.  Morris,  2  Burr.  1189. 
swear  to  it  before  a  surrogate.  Neither  ^  Whart.  Crim.  £v.  i  116 ;  B.  v. 
the  clerk  in  the  vicar-general's  office.  Leefe,  2  Camp.  134 ;  Boberts  v.  People, 
nor  the  surrogate,  could  identify  B.  99  111.  275, 1881 ;  State  v.  Green,  100 
as  having  sworn  to  the  affidavit,  and  N.  C.  419, 1888. 
although  the  clergyman  who  married  •  Supra^  {  1297 ;  Whart.  Crim.  Ev. 
B.  recognized  him  as  being  the  person  {  120  a.  See  B.  v.  Taylor,  1  Camp. 
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stable  in  driving  certain  cattle  to  G.'s  house/'  and  the  evidence 
was  that  the  defendant  swore  ^^  that  6.  did  assist  in  driving  the 
cattle  from  the  officer/'  it  was  held  that  the  evidence  did  not  sup- 
port the  charge.^     But  substantial  conformity  is  enough.^ 

§  1314.  Any  variance,  as  has  been  already  said,  in  the  setting 
forth  of  a  record  is  at  common  law  fatal,^  though  under 
recent  statutes  mere  formal  variances  are  cured  by  ver-  mugt  be 
diet,  or  may  be  amended  on  trial.*  literally 

'  •'  giTen. 

The  day  on  which  the  offence  occurred,  being  matter 
of  record,  must  at  common  law  be  correctly  laid ;  and  if  there  be  a 
variance  from  the  record  on  this  point,  the  indictment  is  bad.^ 

A  fdlure  to  prove  any  substantial  averment  (e.  ^.,  that  a  sum- 
mons issued  in  the  original  case)  is  fatal.^ 

§  1315.  It  is  not  necessary  for  the  prosecution  tQ  prove  the  ap- 
pointment of  the  officer  who  administered  the  oath,  if  a  primd 
facie  case  of  authority  is  made  out;'  and   (if  the  court  will  not 

404 ;  and  see  2  Ibid.  509 ;  1  8tar^.  N.  1850 ;  State  v.  Ammons,  8  Murph.  123, 

P.  C.  518 ;  1  T.  R.  327,  340,  w. ;  14  1819 ;  Jacobs  v.  State,  61   Ala.  448. 

East,  218,  n. ;  R.  v,  Stoveld,  6  C.  A  P.  1878.    Thus,  an  allegation  of  perjury 

489;  R.  V.  Cooke,  7  Ibid.  559 ;  Roberts  committed  upon  a  trial  for  the  lar- 

t;.  People,  99  111.  275, 1881 ;  Watson  v.  ceny  of  property  of  W.  G.  M.  G.,  or 
State,  5  Tex.*App.  11,  1878;  State  i?.- his   son  M.,  is  not  sustained  by  a 

Ah  Sam,  7  Oreg.  477,  1879 ;  King  v.  record  of  an  Indictment  for  the  lar- 

Stete,  82  Tex.  Cr.  463, 1898 ;  Maul  v.  ceny  of  property  of  W.  G.  M.  G.'s  son 

State,  (Tex.)  26  S.  W.  Rep.  199, 1894 ;  M.     Brown  v.  State,  47  Ala.  47, 1872. 

Bohrer  v.  State,  13  Tex.  App.  163.  *  State  v.  Bailey,  11  Fost.  (N.  H.), 

1882.  521, 1855. 

'  State  V.  Bradley,  1  Hayw.  403,  •  tJ.  S.  v.  Bowman,  2  Wash.  C.  C. 

1796,  and  1  Hayw.  463, 1797.  328, 1808 ;  U.  S.  v.  M'Neal,  1  Gallis. 

An    allegation    that  A.  and    four  387,  1813;  Dill  v.  People,  (Colo.)  36 

others  committed  an  assault  on  B.  is  Pac.  Rep.  229, 1894.    See  Whart.  Cr. 

not  proved  by  the  production  of  a  PI.  &  Pr.  J  135 ;   Whart    Crim.  Ev. 

record  which  sets  forth  a  bill  of  in-  2  103.    Supra^  i  1290. 

dictment  charging  A.  and  five  others  •  R.  v.  Why  brow,  8  Cox  C.  C.  438 ; 

with  an  assault  on  B.     State  t».  Har-  R.  v,  Newall,  6  Ibid.  21 ;  R.  v.  Hur- 

vell,  4  Jones,  (N.  C.)  55,  1856.  rell,  3  F.  &  F.  271.    See  R.  v.  Dunn, 

»  See  *ttpra,  J  1297 ;  and  see  Harris  2  Mood.  C.  C.  297 ;  1  C.  &  K    730 ; 

r.  People,  64  N.  Y.  148, 1876 ;  Taylor  v.  R  v.  Smith,  L.  R.  1  C.  C.  110.    Infra, 

State,  48  Ala.  157, 1872.  i  1326 ;  supra,  i  1263. 

»  Sec  Whart.  Crim.  Ev.  {  115 ;  R.  i;.  '  R.  v,  Newton,  1  C.  &  K.  469 ;  R. 

Christian,  C.  &  M.  388 ;  R.  v,  Browne,  v.  Verelst,  3  Camp.  432 ;  R.  v.  Howard, 

8  C.  &  P.  572 ;  M.  &  M.  315 ;  R.  v.*  1  M  &  R.  187 ;  Keator  v.  People,  32 

Dunn,  2  Mood.  C.  C.  297;  1  C.  &  K.  Mich.  484,  1875;  Whart.  Crim.  Ev. 

730;  R.  «.  Stoveld,  6  C.  &  P.  489;  H  164,  835.    Supra,  i  1263. 
State  r.  Tappan,  1  Fost.  (N.  H.)  56, 
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judicially  notice  it)  that  the  person  lawfully  exercising  the  duties 
of  that  office  had  authority  to  administer  an  oath  in  such 
Bfi-ry  tT**"  a  case.^  And  the  officer  himself  may  be  called  to  prove 
S'^^tnt-  *^*^  ^®  ^*®  acting  as  such.*  But  if  the  defence  prove 
ment  of  that  the  officer  (or  the  court  he  represents)  had  no  au- 
thority to  administer  the  oath,  the  prosecution  falls.' 

Swearing  before  a  clerk  in  open  court  is  equivalent  to  swearing 
before  the  court.* 

§  1316.  Some  one  or  more  of  the  assignments  of  perjury  must  be 
Provinff  sustained  by  proper  evidence,  and  the  assignments  proved 
one  M-  must  have  been  material  to  the  matter  before  the  court  at 
is  raffi-  the  time  the  oath  was  taken.^  It  is  not  necessary,  there- 
cient.  f^^^  ^  ^jjj  ^  seexky  to  support  all  the  assignments  in 

any  given  count.  The  proper  course  of  pleading  is  to  n^ative 
specially  each  part  of  the  defendant's  testimony  which  is  alleged 
to  be  fidse ;  and  if  any  material  assignment  be  adequately  proved, 
it  is  enough  to  support  the  indictment,*  if  falsity  be  satisfactorily 
shown.^  So  on  an  indictment  for  obtaining  goods  on  £Eilse  pre- 
tences, it  is  sufficient  to  prove  on  trial  any  one  of  the  several  as- 
signments of  fraud  which  a  given  count  may  contain.^  But  the 
attention  of  the  jury  must  be  called  to  each  specific  assignment  as 
an  independent  issue.* 

§  1317.  When  the  defendant  has  made  two  distinct  statements 

under  oath,  one  directly  the  reverse  of  the  other,  it  is  not 

dantwth  enough  to  produce  the  one  in  evidence  to  prove  the  other 

to  the  con-  ^  ]^  false.*®  Hence  where  on  trial  upon  an  indictment  for 

trary  not  ^        /•i-i  j  .. 

tafficient  peijury  in  swearing  falsely  to  a  deposition,  the  facts  stated 
Linty!        in  the  deposition  were  averred  to  be  true,  but  after  mak- 

»  /»ipra,  i  1264 ;  Whart.  Grim.  Ev.  N.  H.  368,  1833;  State  v.  Blaisdell, 

H  164,  836 ;  B.  v.  Roberts,  14  Cox  C.  59  Ibid.  329, 1879 ;  Ck)m.  v.  Johns,  6 

C.  101 ;  State  v,  Hascall,  6  N.  H.  362,  Gray,  274, 1866 ;  Com.  v,  McLaughlin, 

1833 ;  State  v.  Gregory,  2  Murph.  69,  122  Mass.  449, 1877 ;  Dodge  v.  State, 

181 1.  4  Zab.  466, 1864.     See  Harris  v.  Peo- 

»  Ibid.  pie.  64  N.  Y.  148,  1876 ;  Marvin  v. 

»  Supra,  i  1263.  State,  63  Ark.  396, 1890 ;  Page  t.  State, 

*  Server  v.  State,  2  Blackf.  36, 1826.  69  Miss.  476,  1882.     Supra,  i  1301. 
Supra,  i  1287.  Whart.  Crim.  Ev.  {  131. 

*  Dodge  V,  State,  4  Zab.  466, 1864,  ^  Infra,  i  1322. 
Supra,  i  1301 ;  infra,  i  1322.  "  Supra,  i  1218. 

*  Ld.  Raym.  886;  2  Camp.  138-9;  *  Wood  v.  People,  69  N.  Y.  117, 
Cro.  C.  C.  (7th  ed.)  622 ;  R.  v.  Hemp,  6  1874. 

C.  A  P.  468 ;  State  v.  Bishop,  1  Chipm.      "  R.  v.  Wheatland,  8  C.  &  P.  238 ; 
(Vt.)  120,  1797;  State  v.  Hascall,  6  R.  v.  Hughes,  1  C.  &  K.  619;  U.  S.  v. 
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ing  the  deposition,  the  deponent  had  testified  on  the  stand  that 
they  were  not  true ;  it  was  held  that  the  prisoner  in  his  defence 
was  not  estopped  by  his  vivS  voce  testimony  from  showing  the 
verity  of  the  facts  stated  in  the  deposition.^  And  the  prosecution 
must  specify  in  the  indictment  which  of  the  two  conflicting  state- 
ments is  alleged  to  be  false.' 

§  1318.  Evidence  is  admissible  to  show  that  the  motives  which 
actuated  the  defendant  were  fraudulent  or  corrupt;*  as,  p^^^^. 
for  instance,  that  his  object  was  to  coerce  the  settlement  missible 

,,,,to  infer 

of  a  civil  claim/     For  the  same  purpose  it  is  admissible  oomipt 
to  prove  other  cognate  peijuries.*  °*^  *^*' 

§  1319.  The  rule  that  the  testimony  of  a  single  witness  is  not 
sufficient  to  n^ative  the  alleged  false  oath  is  not  merely  q^^  ^.^_ 
technical,  but  is  founded  on  substantial  lustice.     There  neasnot 

.  enough 

must  be  either  two  witnesses  to  prove  such  falsity,  or  one  to  prove 
witness  with  material  and  independently  established  cor-    ^  '*  ^' 
Toborative  facts.*     Evidence  confirmatory  of  that  one  witness,  in 
some  slight  particular  only,  is  not  sufficient  to  warrant  a  convic- 
tion/   And  where  perjury  was  assigned  upon  a  statement  made  by 


Mayer,  Deady,  127,  1866;  Dodge  v.  Raymond,  20  Iowa,  582,  1866;  State 

State,  4  Zab.  455,  1854 ;  ScHwartz  v.  v.  Heed,  57  Mo.  252,  1874 ;  People  v. 

Com.,  27  Gratt.  1025,  1876 ;  Freeman  Davia,  61  Cal.  536,  1882;  Wells  v. 

V.  State,  19  Fla.  552,  1882;  Whart.  Com.,  (Ky.)  6  S.W.  Rep.  150,1887; 

Crim.  £y.  i  887.     But  see  People  t;.  Grandison  v.  State,  29  Tex.  App.  186, 

Barden,  9  Barb.  467, 1850 ;  Moore  v.  1890 ;  Waters  v.  State,  30  Tex.  App. 

State,  31  Tex.  Cr.  284, 1892.  284, 1891 ;  State  v.  Jean,  42  La.  An. 

»  State  V.  J.  B.,  1  Tyler,  269,  1801.  946, 1890;  State  v.  Peters,  107  N.  C. 

*  Rhodes  v.  Com,  78  Va.  692, 1884.  876,  1890 ;  State  v.  Gibbs,  10  Mont. 
»  See  Eighmy  v.  People,  79  N.  Y.  213,   1890 ;  Smith  v.  State,  22  Tex. 

546, 1880.            ^                                 -  App.  196,  1886 ;  Maines  v.  State,  26 

♦  Supra,  2  1245;  B.  v.  Munton,  3  C.  Tex.  App.  14, 1888;  Taylor  v.  State, 
&  P.  498;  State  v.  Haacall,  6  N.  H.  32  Tex.  Cr.  110, 1893;  State  v.Swaim, 
352, 1883.  97  N.  C.  462, 1887 ;  State  v.  Buckley, 

»  State  V.  Raymond,  20  Iowa,  582,  18  Greg.  228, 1889;  Gandy  v.  State,  27 

1866 ;  Whart.  Crim.  Ev.  {  53.  Nebr.  707,  1889 ;    Territory   v.   Re- 

•  B.  V.  Gardner,  8  C.  A  P.  787 ;  R.  muzon,  3  New  Mex.  368, 1886 ;  Mc- 
p.  Boulter,  2  Den.  C.  C.  396 ;  5  Cox  Clerkin  v.  State,  20  Fla.  879,  1884. 

C.  C.  543;  R.  v.  Roberts,  3  C.  &  K.  '  R.  v.  Yates,  1  C. &  M.  132 ;  3 Ruas. 

607 ;  R.  V.  Braithwaite,  8  Cox  C.  C.  on  Cr.   (4th  Eng.  ed.)  277  et  $eg,  ; 

254 :  R.  V.  Hook,  Ibid.  5 ;  U.  S.  v.  Champney's  Case,  2  Lewin  C.  C.  258 ; 

Wood,  14  Pet.  430, 1840 ;  Williams  v.  R.  v.  Boulter,  2  Den.  C.  C.  396 ;  5  Cox 

Com.,  91  Pa.  498,  1879 ;  Crusen  v.  C.  C.  543 ;  State  v.  Buie,  43  Tex.  532, 

State,  10  Ohio  St.  258, 1859,;  State  v.  1875. 
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the  priBoner  on  oath,  on  a  trial  at  nisi  prius,  that  in  Jane,  1851,  he 
owed  no  more  than  one  qoarter's  rent  to  his  landlord,  and  the  pro6- 
ecator  swore  that  the  prisoner  owed  five  quarters'  rent  at  that  time, 
and  to  corroborate  this  a  witness  was  called  who  proved  that  in 
August,  1850,  the  prisoner  admitted  to  him  that  he  owed  his  land- 
lord three  or  four  quarters'  rent,  it  was  held  that  this  was  not  a 
sufficient  corroboration/  But  one  witness  may  be  adequately  sus- 
tained by  the  defendant's  own  letters  and  declarations,*  by  his  own 

^  B.  V.  Boulter,  9  £ng.  Law  &  Eq.  talked,  in  the  presence  of  another 
587 ;  5  Ck>x  C.  C.  543 ;  3  C.  &  K.  236 ;  witness,  of  making  the  publican  give 
2  Den.  C.  C.  396.  See,  also,  B.  v.  him  money  to  settle  it ;  and  he  had. 
Parker,  G.  &  M.  639.  See  Whart.  in  &ct,  offered  to  the  publican  to  settle 
Grim.  Ev.  {  387.  it  for  £1,  and  had  said  that  he  had 

'  B.t^.  Boulter,  «/«u/>ra/  B.  v.  Shaw,  received  10s.  to  smash  the  case,  and 
LAG.  579 ;  B.  v,  Mayhew,  6  G.  &  P.  was  to  have  10a.  more.  It  was  ruled 
315;  B.  V.  Hook,  D.  &  B.  606;  8  that  the  evidence  was  sufficient  to 
Goz  G.  G.  5.  See  B.  v.  Ghampney,  2  prove  the  perjury  assigned,  and  that 
Lew.  258 ;  B.  v,  Towey,  8  Gox  G.  G.  the  conviction  was  right.  K  v.  Hook, 
328 ;  U.  S,  V,  Wood,  14  Peters,  430,  Dears.  &  B.  G.  G.  606 ;  8  Gox  G. 
1840;    Dodge  v.  State,  4  Zab.  455,   G.  5. 

1854;  State  v.  Moliere,  1  Dev.  263,  B.  r.  Webster,  1  F.  &  F.  815,  goes 
1827.  to  the  great  length  of  holding  that  i 

P.,  a  policeman,  having  laid  an  in-  witness  was  sufficiently  corroborated 
formation  against  a  publican  for  keep-  by  memoranda  made  by  himself  at 
ing  open  his  house  after  lawful  hours,  the  time  of  the  contested  transaction, 
swore,  on  the  hearing,  that  he  knew  This,  however,  conflicts  ¥nth  B.  v. 
nothing  of  the  matter  except  what  he  Boulter,  ut  supra^  and  with  the  foUow- 
had  been  told,  and  that  ''  he  did  not  ing  comment  by  Mr.  Greaves,  in  the 
see  any  person  leave  the  defendant's  4th  ed.  of  Bussell  on  Grimes :  "  If 
house  after  eleven"  on  the  night  in  this  case  is  correctly  reported,  it  de- 
question.  P.  was  indicted  for  per-  serves  reconsideration.  The  memo- 
jury,  and  the  perjury  was  assigned  on  randum  was  not  itself  admissible,  and 
this  last  allegation,  and  the  evidence  could  only  be  used  to  refresh  the 
to  prove  its  falsehood  was  that  P.,  memory  of  the  witness;  so  that  the 
when  laying  the  information,  said  whole  statement  rested  on  his  single 
that  "  he  had  seen  four  men  leave  the  oath ;  and  even  if  the  memorandum 
house  after  eleven,''  and  that  he  could  had  been  admissible,  it  would  only 
swear  to  one  as  W.  On  two  other  have  been  the  written  statement  of 
occasions  P.  made  a  similar  statement  the  witness,  and  not  on  oath ;  and 
to  two  other  witnesses,  and  W.  and  the  time  when  it  was  made  and  the 
others  did,  in  fact,  leave  the  house  veracity  of  its  statements  must  have 
after  eleven  o'clock  on  the  night  in  rested  on  his  single  oath."  See,  to 
question ;  that  on  the  hearing  P.  ac-  same  effect,  criticism  in  London  LaW 
knowiedged  that  he  had  offered  to  Times,  March  22, 1884,  pp.  375-6.  See 
smash  the  case  for  80«. ;  that  he  had  same  paper,  Jan.  15,  1881,  p.  184. 
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admission  as  a  witness  on  the  stand/  as  well  as  by  independent  ad- 
missible corroboiative  material  facts.' 

§  1320.  The  credibilih/  of  the  witnesses  is  for  the  jury.    They  are 
not  to  be  excluded  because  partieipea  enminis,^ 

When  falsity  is  proved,  the  burden  is  on  the  defendant  of  wit- 
to  show  that  it  arose  from  surprise,  inadvertence,  or  mis-  [Jf^  **^ 
take,  and  not  from  a  corrupt  motive.* 

§  1321.  The  cases  in  which  a  second  living  witness  in  issues  of 
this  class  may  be  dispensed  with  are  thus  summed  up  by 
the  Supreme  Court  of  the  United  States  :  where  a  person  mil'^S^ 
is  charged  with    a  perjury  by  false  swearing:  to  a  fact  dispenBed 

o     ^  r    J      .^       -^  o  ^  ^ith  when 

directly  disproved  by  documentary  or  written  ^timony  there  is 
springing  from  himself  with  circumstances  showing  the  document- 
corrupt  intent ;  where  the  perjurj'  charged  is  contradicted  ^J^"'^' 
by  a  public  record,  proved  to  have  been  well  known  to 
the  defendant  when  he  took  the  oath,  the  oath  being  proved  to  have 
been  taken  corruptly ;  where  the  party  has  been  charged  with  taking 
an  oath  contrary  to  what  he  must  necessarily  have  known  to  be 
the  truth,  and  the  false  swearing  can  be  proved  by  his  own  letters  relat- 
ing to  the  fact  sworn  to,  or  by  other  written  testimony  existing  and 
being  found  in  the  possession  of  the  defendant,  and  which  has  been 
treated  by  him  as  containing  the  evidence  of  the  fact  recited  in  it.* 
§  1322.  Where  an  indictment  contains  several  assignments  of 
perjury,  it  is  not  sufficient  to  disprove  all  of  them  by  a 

\         •.  ,  I  •  •  J        ,  •   .  Some  one 

separate  witness  to  each;  since,  in  order  to  convict  on  awign- 

any  one  assignment,  there  mnst  be  either  two  witnesses,  ^«°^j  ^ 

or  one  witness  and  corroborative  evidence,  negativing  the  ^^i**}®^^ 
truth  of  the  matter  contained  in  such  assignment.^     It  is 

»  State  V.  Miller,  24  W.  Va.   802,  10  Ohio  St.  258,  1869 ;  State  v,  Hay- 

1884 ;  Vance  t>.  State,  62  Miss.  137,  ward,  1  N.  &  Mc.  546, 1819.  See,  fully, 

1884.  Whart.  Grim.  Ev.  ?  387. 

•  B.  V.  Lee,  2  Rusb.  on  Cr.  545 ;  R.  »  Whart.  Grim.  Ev.  J439.   SeetVi/ra, 

V.  Gardner,  2  Mood.  G.  G.  95;  R.  v.  J 1330;  Gordway  v.  State,  25  Tex.  App. 

Mayhew,  6  C.  &  P.  315 ;  R.  v.  Verrier,  405,  1888 ;  Parker  v.  State,  25  Tex. 

12  Ad.  A  El.  317;  R.  v.  Hare.  13  Gox  App.  743.  1888. 

C.  G.  174 ;  R.  v.  Roberts,  2  G.  &  K.  *  State  v,  Ghamberlain,  30  Vt.  559, 

607 ;  R.  V,  Braithwaite,  8  Gox  G.  G.  1858. 

254;  1  F.  A  F.  639;  R.  v.  Boulter,  9  *  U.  S.  v.  Wood,   14  Peters,  430, 

£ng.  Law  A  Eq.  537;  2  Den.  G.  G.  1840. 

896 ;  5  Cox  G.  G.  543 ;  Gom.  v.  Parker,  •  3  Russ.  on  Gr.  (4th  Am.  ed.)  79  et 

2  Gush.  212,  1848;  Gom.  v.  Pollard,  seq.  ;  3  Greenl.  on  Ev.  §  198;  R.  v. 

12  Mete.  225, 1847 ;  Hendricks  v.  State,  Roberts,  2  G.  A  K.  607 ;  Whart.  Grim. 

26  Ind.  493, 1866 ;  State  v.  Raymond,  Ev.  §  387. 
20  Iowa,  582, 1866 ;  Grusen  v.  State, 
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necessary,  however,  that  every  fact  which  goes  to  make  up  any  par- 
ticular assignment  of  perjury  should  be  so  disproved.*  There  can 
be  no  statement,  however  false,  that  does  not  contain  some  element 
of  truth. 

§  1323.  Nor  is  it  requisite  that  the  false  testimony  set  forth  in  the 
-,  indictment  should  be  in  every  point  and  shade  squarely 

Neoeasarj  ,  . 

only  that  negatived  and  falsified  by  the  prosecution,  for  if  so,  no 
Bhouid*be  oonviction  of  perjury  could  be  had,  it  being  difficult  to 
TOUtan-  conceive,  in  matters  of  moral  proof,  of  any  two  proposi- 
nega-  tions  as  exactly  and  absolutely  opposite.     It  is  sufficient 

if  the  effect  of  the  defendant's  testimony  is  shown  to  have 
been  false.  Thus,  a  false  statement,  on  an  affidavit  justifying  bail, 
to  the  effect  that  the  witness  owned  certain  percels  of  land,  is  per- 
jury, if  he  did  not  own  some  of  the  parcels,  though  the  value  of 
others  of  the  parcels,  which  he  did  own,  was  sufficient  to  cover  the 
amount  of  the  bail  for  which  he  offered  himself.* 

As  has  been  already  seen,  there  may  be  a  negation  of  a  false 
statement  of  opinion,  of  a  false  statement  of  an  inference,  and  of  a 
false  statement  of  unreal  incidents  to  a  real  fact.^ 

But  one  material  and  salient  point,  at  least,  assigned  as  perjury, 
must  be  proved  to  have  been  false.* 

Where  the  false  oath  alleged  was  that  the  prisoner  bad  sworn 
that  he  had  not  voted  at  the  election,  and  the  assignment  of  the 
perjury  was  that  he  had  voted  previously  at  said  election,  at  the 
Fourth  Ward,  "  at  the  house  of  T.  L.  W.  in  said  ward,''  without 
stating  that  he  had  voted  before  a  board  of  officers  duly  constituted 
and  authorized  according  tc  law,  or  that  any  lawful  election  had 
been  appointed ;  it  was  held  that  the  assignment  was  too  general 
and  uncertain,  not  being  of  a  character  which  permitted  specific 

.  ^  B.  V,  Parker,  C.  &  M.  639 ;  R.  v,  bosiness   of  druggists,  was  indicted 

Verrier,  12  Ad.   &  El.   317 ;    R.  v.  for  perjury,  and  it  appeared  that,  in 

Yates,  C.  &,  M.  132;  R.  v,  Mudie,  1  fact,  B.  was  a  druggist,  keeping  a 

M.  &  R.  128.    Supra,  {J  1299,  1316.  shop  with  which  P.  had  nothing  to 

^  Com.  v.  Hatfield,  107  Mass.  227,  do ;  but  that  P.  and  C.  being  sworn 

1871 ;  Brown  v.  State,  57  Miss.  424,  brokers,  could  not  trade,  and  there- 

1879.    See  supra,  Jj  1277, 1300.  fore  made  speculations  in  drugs  in 

^  Supra,  il  1246  et  aeg, ;  R.  v.  Hook,  B.'s  name  with  his  consent,  he  agree- 

9i^a,  i  1319.  ing  to  divide  profits  ahd  losses  with 

♦  R.  V.  Tucker,  2  C.  &  P.  600.  P.  &  C.    It  was  held  that  this  did  not 

P.  having  sworn  that  he  did  not  support  the  indictment,  as  this  was 

enter  into  a  verbal  agreement  with  B.  not  the  sort  of  partnership  denied  by 

and   C.  for  them    to    become  joint  P.  upon  oath.    R.  v.  Tucker,  2  C.  & 

dealers  and  copartners  in  the  trade  or  P.  500. 
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proof  or  disproof.  It  was  further  said  that  in  the  absence  of  any 
averment  to  that  effect,  it  would  not  be  inferred  that  the  election 
was^lawfuUy  held  at  the  place  named.^ 

§  1324.  It  should  not  be  forgotten  that  as  the  policy  of  the  law 
forbids  a  witness  in  a  civil  suit  from  being  made  in-  p^  . 
famous,  so  far  as  respects  that  suit,  throue^h  a  conviction  not  to  be 
for  peijury  obtained  ^Ipon  the  testimony  of  a  party  to  SS^**" 
sneh  suit,  the  English  courts  will  not  permit  a  witness,  ^^^?%it 
under  such  circumstances,  to  be  excluded  from  the  witness-  in  which 

...  alleged 

box  by  an  intermediate  conviction  of  perjury.^  On  the  false  oath 
same  principle,  and  to  suppress  the  same  evil,  it  has  been  ^'^ 
held  in  Pennsylvania  that  an  indictment  for  false  swearing  to  an 
affidavit  of  defence  does  not  lie  until  the  case  in  which  the  affidavit 
is  filed  is  terminated  '  In  England  the  present  practice  is  to  post- 
pone the  trial  for  perjury  until  the  cause  out  of  which  it  arises  is 
determined,^  in  order  to  keep  the  testimony  of  the  witness  intact. 

§  1325.  All  the  facts  necessary  to  the  explanation  of  the  evi- 
dence are  admissible.     Thus  on  the  trial  of  an  indict-  Entire 
ment  for  perjury  alleged  to  have  been  committed  on  the  ^^^^' 
trial  of  an  assault,  all  the  evidence  that  was  admissible  with  &]se 
on  the  trial  of  the  indictment  for  the  assault  is  admissi-  admis- 
ble,   if  relevant,   on    the   trial   for  perjury.*     Where  a  "**^®' 
written  paper  is  referred  to,  the  place  and  time  of  subscribing  it  by 
the  accused  being  involved  in  the  alleged  perjury  as  set  forth  in  the 
indictment,  such  paper  is  proper  evidence  at  the  trial.^ 

§  1326.  In  a  trial  at  nisi  priuSy  on  an  indictment  for  perjury, 
the  podea  must  be  produced  by  the  plaintiff.^    At  common 
law,  generally,  the  entire  record  should  be  put  in  evi-  moniaw 
denoe.*     But  where  the  proceedings  were  in  any  way  col-  record 
lateral,  and  there  is  parol  proof  of  regularity,  it  is  not  ^^vS^ 
necessary  that  all  the  original  papers  should  be  produced 

>  Bums  V.  People,  59  Barb.  531,       *  B.  v.  Simmons,  8  C.  &  P.  50 ;  B. 

1871.  V.    Ashbum,    Ibid.    See    Peddell   v, 

*  See  3  Buss,  on  Or.  (4th  Eng.  ed.)  Butter,  Ibid.  337.  And  as  to  con- 
678  et  seq.  See,  as  to  concurrence  of  tinuance,  see  more  fully  Whart.  Cr. 
civil    and    criminal    process,    supra,  PI.  &  Pr.  {2  584  et  seq. 

iSlb.  *  B.  V.  Harrison,  9  Cox  C.  C.  503. 

*  Com.  V.   Dickinson,  5    Pa.    164,  Supra,  i  1306. 

1846.    There  is  nothing,  however,  to       *  Osbum  v.  State,  7  Ham.  (Part  Ist) 

require   the   postponement^  as  it  is  212, 1835. 

merely  a  matter  of  convenience.  Peo-  ^  Besp.  v.  Goss,  2  Yeates,  479, 1799. 
pie  V,  Hayes,  140  N.  Y.  484, 1894.  *  Porter  v.  Cooper,  6  C.  A  P.  854. 
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or  exemplified.'     Nor  need  there  be  proof  of  final  judgment  when 
the  paslea  is  produced.' 

§  1327.  As  a  defence^  character  for  truthfulness  may  be  set  up; 
Character  ^^^  Lord  Denman  once  permitted  the  following  questions : 
of  defen-  "  What  is  the  character  of  the  defendant  for  veracity  and 
truth  ad-  honor  ?"  and  "  Do  you  consider  him  a  man  likely  to  com- 
minible.      ^^j^  peijury  f « 

X.   ATTEMPTS  TO   COMMIT   PERJURY. 

§  1328.  An  attempt  to  commit  perjury  is  indictable^  on  the 
Attempt  at  ^°^®  reasoning  as  are  attempts  to  commit  other  offences, 
perjury  in-  And  when  the  complete  offence  of  peijury  is  not  proved 
(as  where  the  false  oath  is  taken  before  an  incomi)etent 
officer^  the  defendant  believing  him  to  be  competent)^  the  defendant 
may  be  indicted  for  the  attempt.^  Attempts  to  suborn  witnesses, 
and  to  suppress  testimony^  will  be  independently  considered.^ 

XI.   SUBORNATION   OF   PERJURY.^ 

§  1329.  To  constitute  subornation  of  perjury,  which  is  an  offence 
To  subor-  **  ^™°^o°  l^w,  the  party  charged  must  procure  the  oom- 
nation  oor-  mission  of  the  perjury,  by  inciting,  instigating,  or  persuad- 
tire  is  es-  ing  the  witness  to  commit  the  crime.^  Perjury  must  have 
■•^***^-  been  actually  committed,^  and  this  must  appear  in  the  in- 
dictment.'^  The  suborner  must  be  aware  of  the  intended  corrupt- 


1  R.  V.  Turner,  2  C.  &  K.  732 ;  B.  v.  Reilley,  2  Leach,  509 ;  U.  S.  v.  Staats, 

Smith,  L.  R.  1  C.  C.  110;  11  Cox  C.  8  How.  41,  1860;  Com.  v.  Douglas*,  6 

C.  10.  Mete.  241, 1842.    See  Com.  v.  Smith, 

«  Bull.  N.  P.  243.  11  Allen,  243, 1866 ;  Dawkins  v,  GiU, 

•  B.  V,  Hemp,  6  C.  A  P.  468.    See  10  Ala.  206, 1846 ;  Bivere  r.  State,  97 
Whart.  Crim.  Ev.  {  60.  Ala.  72,  1893;  Com.  v.  Devine,   156 

*  Steph.  Crim.  Law,  art.  138 ;  B.  v.  Mass.  224, 1892. 

Taylor,  Holt,  534.    See  B.  t;.  Stone,  A  charge  of  perjury  can  be  joined 

Dears.  251 ;  Chapman's  Case,  1  Den.  with  one  of  subornation  in  the  same 

C  C.  482 ;  Hodgkins  t;.  B.,  L.  B.  1 C.  C.  indictment.    Com.  v.  Devine,  stq>ra, 

212.    Supra,  {J  179  et  seq.,  185.  •  Com.  v.  Maybush,  29  Gratt  857, 

'  B.  V.  Stone,  Dears.  251 ;  22  Eng.  1878 ;  Smith  v.  State,  JL25  Ind.  699, 

Law  &  Eq.  593.  1890.    Under  New  York  statutes,  see 

•  I^fra,  i  1332.  Stratton  v.  People,  81 N.  Y.  629, 1880. 
'  For    forms   of    indictment,    see  "  U.  S.  r.  Evans,  19  Fed.  Bep.  912 ; 

Whart.  Prec.  597  et  seq.  2  W.  Coast  Bep.  611, 1884.    See  State 

*  1  Hawk.  c.  69,  s.  10 ;  3  Boss,  on  v.  Geer,  48  Kans.  752, 1892. 
Cr.  (9th  Am.  ed.)  60  et  9eq,;  B.  v. 
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ness  on  part  of  the  person  suborned.  Thus  though  a  partj^  who  is 
charged  with  subornation  of  perjury^  knew  that  the  testimony  of  a 
witness  whom  he  called  would  be  false^  yet  if  he  did  not  know  that 
the  witness  would  wilfully  testify  to  a  fact,  knowing  it  to  be  false, 
he  cannot  be  convicted  of  the  crime  charged.^ 

§  1330.  In  subornation  of  peijury,  the  same  rules  as  to  material- 
ity of  testimony  prevail  as  in  peijury.*    Hence,  in  trials  Testimony 
of  this  class,  a  peijured  witness,  who  claims  to  have  been  must  be 
suborned,  is  not  sufficient,  without  corroboration,  to  pro- 
cure the  conviction  of  the  alleged  suborner.' 

§  1331.  The  scienter   must  be  averred ;  and   it   must  be  also 
averred  that  the  false  oath  was  procured  to  be  used  as  indict- 
testimony  in  a  court  having  jurisdiction,*  the  defendant  ^er»oSi- 
knowing  that  the  witness  knew  he  was  to  swear  falsely.*  *^ 
When  the  scienter  is  otherwise  given,  the  word  "  knowingly ''  is  not 
necessary  in  an  indictment  which  avers  that  the  defendant ''  unlaw- 
fully, wilfully,  wickedly,  feloniously,  and  corruptly  did  persuade, 
procure,  and  suborn  "  the  witness  to  "  commit  said  perjury  in  man- 
ner and  form  aforesaid."' 


Xn.     ATTEMPTS     TO     SUBORN  :    DISSUADING     WITNESS     FROM 

APPEARING. 

§  1332.  Although,  in  order  to  constitute  the  technical  offence  of 
subornation,  the  person  cited  must  actually  take  the  false 
oath,  yet  it  is  plain  that  attempts,  though  unsuccessful,  to  at  suTor- 
induce  a  witness  to  give  particular  testimony,  irrespective  j^^^-^J]^ 
of  the  truth,^even  though  such  witness  had  not  been  served 

*  Com.  V.  Douglass,  5  Mete.  241,  *  U.  8.  v,  Dennee,  3  Woods  C.  C. 
1S42 ;  Stewart  v.  State,  22  Ohio  St.  39, 1877 ;  Coyne  v.  People,  (111.)  14  N. 
477,  1872 ;  U.  S.  v,  Evans,  19  Fed.  E.  Rep.  668,  1888 ;  People  v.  Brown, 
Bep.  912, 1884.  74  Cal.  306, 1887. 

»  Com.    V.    Smith,  11   Allen,   243,  •  Stewart  v.  State,  22  Ohio  St.  477. 

1865 ;  State  v.  Geer,  (Kans.)  26  Pac.  1872. 

Rep.  1027,  1891 ;  U.  S.  v,  Robinson,  '  3  Russ.  on  Cr.  (9th  Am.  ed.)  60  et 

(Dak.)  23  N.  W.  Rep.  90, 1886.  seg. ;  R.  v.  Darby,  7  Mod.  100 ;  JEr 

•  People  V.  Evans,  40  N.  Y.  1, 1869.  parte  Overton,  2  Rose,  257 ;  Jackson 
So  in  Ohio  by  Act  of  May,  1869.  v.  State,  43  Tex.  421. 1875.    See  State 

♦  U.  S.  V.  Wilcox,  4  Blatch.  C.  C.  v,  Hughes,  Ibid.  518,  1875.  Supra, 
391,  398,  1859 ;  Whart.  Cr.  PI.  A  Pr.  §  179. 

{164. 
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with  a  subpoena,  are  indictable.^  But  tlie  attempt  must  be  in  con- 
nection with  litigation,  actual  or  prospective.^ 

§  1333.  To  attempt  to  prevent,  either  by  persuasion  or  intimida- 
And  io  of  ^^^y  *  witness  from  attending  a  trial  is  not  merely  a  con- 
diflsuading  tempt  of  court/'*  but  may  be  punishable  by  indictment, 
fh>m  at-  irrespective,  it  is  said,  of  materiality,^  or  of  the  prior  sum- 
tonduifr      moning  of  the  witness  by  subpoena.^ 

In  an  indictment  against  8.  for  endeavoring  to  prevent  a  witness 
bound  over  to  testify  before  a  grand  jury  from  appearing  and  testi- 
fying, the  indictment  in  the  original  case,  in  which  the  witness  was 
recognized  to  appear,  need  not  be  recited,  nor  does  the  guilt  or  in- 
nocence of  the  respondent  depend  upon  the  sufficiency  of  that  indict- 
ment, or  of  the  guilt  or  innocence  of  the  defendant  in  the  first  case.* 


Xril.    FABRICATION   OF   EVIDENCE. 

§  1334.  "  Fabricating  evidence,'^  it  is  said  by  the  English  Com- 
missioners on  the  Draft  Code  of  1879,  "  is  an  oflfence  which  is 
not  so  common  as  perjury,  but  which  does  occur  and  is  sometimes 
detected.  An  instance  occurred  a  few  years  ago  on  a  trial  for 
shooting  at  a  man,  with  intent  to  murder  him,  where  the  defence 

* 

»  R.  V,  Phillips,  Cas.  temp.  Hard.  State  v.  Carpenter,  20  Vt.  9,  1847; 
241;  State  v.  Keyes,  8  Vt.  57,  1836,  Com.  v.  Beynolds,  14  Gray,  87,  1859; 
See  mpra,  {  179 ;  and  see  Whart  Cr.  State  v.  Early,  3  Barring.  (Del.)  662, 
PI.  &  Pr.  i  954.  1839;  Com.  v.  Feeley,  2  Va.  Cas.  1, 

It  is  not  necessary,  in  an  indictment  1815 ;  Martin  v.  State,  28  Ala.  71, 
for  attempting  to  suborn  a  witness,  1856 ;  and  see  2  Buss,  on  Cr.  (6th  Am. 
that  the  fact,  which  the  defendant  at-  ed.)  595 ;  State  v.  Keyes,  8  Vt.  57, 
tempted  to  procure  the  witness  to  1886.  In  Pennsylvania  the  offence  of 
swear  to,  should  be  proved  specific-  absconding  is  statutory.  Com.  v.  Phil- 
ally  ;  as  that  fact  would  only  be  evi-  lips,  8  Pitts.  426,  1872. 
dence  to  show  quo  animo  the  bribe  ^  State  v.  Ames,  64  Me.  386,  1875 ; 
was  offered,  it  may  be  shown  by  other  State  v.  Keyes,  8  Vt.  57, 1886 ;  Com. 
circumstances.  State  v.  Holding  1  v,  Feeley,  2  Va.  Cas.  1,1815;  Martin 
McCord,  31,  1821.  For  form  of  in-  v.  State,  28  Ala.  71,1856.  As  taking  a 
dictment,  see  Stewart  v.  State,  22  Ohio  stricter  view  of  pleading,  see  Brown 
St.  477, 1872.  V.  State,  13  Tex.  App.  358.  1883. 

«  State  V,  Joaquin,  69  Me.  218, 1879.       By  i  80  of  the  New  York  Penal 
»  See  Whart.  Cr.  PI.  &  Pr.  §  965.        Code  of  1882,  the  witness  receiving 
*  R.  V.  Darby,  7  Mod.  100;  B.  v,  the   bribe    is    made    indictable    for 
Loughran,  1  Cr,  &  D.  C.  C.  76;  R.  v.   felony. 

Chaundler,  2  Ld.  Raym.  1398;  s.  c.       •  State  v.  Carpenter,  20  Vt.  9, 1847. 
under  name  of  B.  v.  Chandler,  1  Mod.  See  Martin  v.  State,  28  Ala.  71, 1856. 
336 ;  State  v.  Ames,  64  Me.  386, 1875 ; 
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was  that  though  the  accused  did  fire  off  a  pistol^  it  was  not  loaded 
with  ball^  and  the  only  intent  was  to  frighten.  Evidence  was  given 
that  a  pistol-ball  was  found  lodged  in  the  trunk  of  a  tree  nearly  in 
the  line  from  where  the  accused  fired  to  where  the  prosecutor  stood. 
It  was  afterward  discovered  that  the  ball  had  been  placed  in  the 
tree  by  those  concerned  in  the  prosecution^  in  order  to  supply  the 
missing  link  in  the  evidence.  Such  an  offence  is  as  wicked  and 
dangerous  as  perjury ^  but  the  punishment  as  a  common  law  offence 
(if,  irrespective  of  conspiracy,  it  be  an  offence)  is  only  fine  and  im- 
prisonment.'^ In  those  of  our  States,  where  a  common  law  exists, 
the  offence  would  probably  be  r^arded  as  indictable  at  common 
law.^ 

»  Supra,  i  681. 


POINTS  REQUESTED  FOE  THE  DEFENCE  IMPBOPEBLY 
BEFUSED,  AND  EBBONEOUS  OHABGES. 

At  Time  of  Making  Statements  One  Most  Know  Them  to  be  False. 

The  court,  at  the  instance  of  the  county  attorney,  instructed  the  jury  to 
the  effect  that  if  the  defendant  made  the  alleged  false  statements  and  did  not 
know  them  to  be  true,  he  would  be  guilty.  Held  error.  Gibson  v.  State, 
(Tex,)  16  S.  W.  Rep.  118, 1890.    Supra,  i  1246. 

Where  the  statate  in  defining  the  offence  of  false  swearing  requires  that  it 
be  done  deliberately  and  wilfully,  it  was  e^ror  for  the  court  to  fail  to  instruct 
the  jury  as  to  the  definition  of  ''  wilfully,"  although  it  did  properly  instruct 
them  as  to  "deliberately.''  Steber  v.  State,  28  Tex.  App.  176, 1887.  Supra, 
21269. 

Oiremnstantial  Evidence  Alone  Not  Sufficient  to  Convict  under  Texas 

Code. 

The  court  instructed  the  jury  that  the  evidence  in  the  case  was  all  circum- 
stantial evidence,  but  that  they  could  convict  on  circumstantial  evidence 
alone.  Held  to  be  error  under  the  Texas  Code.  Kemp  v.  State,  28  Tex.  App. 
619,1890.    Supra,  i  1267. 

The  defendant  requested  the  court  to  charge :  "  If  the  jury  believe  from 
the  evidence  that  W.  B.  Gilmer  served  the  summons  and  complaint  on 
defendant  after  the  return-day  of  said  writ,  then  there  was  no  legal  service 
upon  him;  and  he  was  not  guilty  of  perjury  in  affirming  that  no  writ  was 
served  on  him  on  said  day."  Refused.  Held  error.  Urquhart  v.  State,  (Ala.) 
16  So.  Rep.  17, 1894.     Supra,  {  1272. 
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The  InfitructlonB  of  the  Oourt  must  follow  the  Statutory  Definition. 

Under  the  Illinois  statate,  which  defines  perjury  as  wilfully  swearing  falsely 
^'  in  a  matter  material  to  the  issue  or  point  in  question/'  the  oourt  instructed 
the  jury,  at  the  instance  of  the  State,  that  defendant  was  guilty  if  he  **  wil- 
fully testified  falsely  in  a  material  matter."  Held  to  be  misleading  and  erro- 
neous.    Young  V.  People,  134  111.  37, 1890.    Supra,  i  1276. 

It  was  held  error  under  the  Criminal  Code  of  Texas  to  fail  to  instruct  the 
jury  that  they  could  not  convict  except  upon  the  testimony  of  two  credible 
witnesses,  or  of  one  credible  witness  corroborated  by  other  evidence  as  to 
the  falsity  of  defendant's  statements  under  oath.  Grandison  v.  State,  29  Tex. 
App.  186, 1890.    Supra,  J  1319. 
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CHAPTER    XXI. 


CONSPIRACY. 


I.  GSNERAIi  GONSIDEBATIONS 

CoDspiracies  are  indictable  when 
directed  to  accomplishinent  of 
ill^;al  object  or  use  *of  illegal 
means,  {  1887. 

Oflfence  to  be  limited  in  such 
cases,  i  1388. 

Where  concert  is  necessary  to  an 
offence  conspiracy  does  not  lie, 
{  1839. 

Conspiracy  must  be  directed  to 
something  which,  if  not  inter- 
mpted  by  extraneous  interfer- 
ence, will  result  in  an  unlawful 
act,  i  1840. 

Not  necessary  that  all  the  parties 
should  be  capable  of  committing 
offence,  { 1840  a. 

Conspiracy  analogous  to  attempt, 
21341. 

Evil  intent  is  necessary  to  offence, 
{1841a. 

II.  COKBFIBACIES    TO    COMMIT     IN- 

DicTABLB  Offence. 

Conspiracy  to  commit  felony  is 
indictable  at  common  law,  and 
is  a  misdemeanor,  {  1842. 

Indictment  need  not  detail  means, 
21848. 

Gradual  abandonment  of  doctrine 
of  merger,  2  1844. 

In  conspiracies  to  commit  misde- 
meanors, indictment  need  not 
detail  means,  {  1845. 

Such  conspiracy  does  not  merge, 
21846. 

Conspiracies  to  cheat  are  indict- 
able at  common  law,  2  1347. 

Enough  if  indictment  charge  "  di- 
vers false  pretences,"  2  1848. 


Ill, 


IV. 


On  the  merits  a  conspiracy  to  de- 
fraud is  punishable,  2  1849. 

Mere  civil  trespass  or  fraud  not 
enough;  otherwise,  conspiracy 
to  forcibly  enter  certain  prem- 
ises, 2  1850. 

Conspiracy  in  fraud  of  bankrupt 
or  insolvent  laws  indictable, 
2  1351. 

And  so  of  conspiracies  to  violate 
lottery  laws,  2  1852. 

And  so  of  conspiracies  to  commit 
breaches  of  the  peace,  2  1858. 

And  so  to  assault,  2  1854. 

And  so  to  falsely  imprison, 
21855. 

And  so  of  seditious  conspiracies, 
21856. 

And  so  of  conspiracies  to  commit 
offences  against  federal  laws,  or 
to  defraud  the  United  States, 
21856  a. 

And  so  to  interfere  with  civil 
rights,  2  1856  b. 

And  so  to  utter  illegal  notes, 
21357. 

CONSPIBACIES  TO  USE  INDICT- 
ABLE Means  to  effect  In- 
different End. 

When  the  illegality  is  in  the 
means,  the  means  must  be  set 
forth,  2  1858. 

Conspiracy,  to  do  an  Act 
WHOSE  Criminality  consists 
IN  THE  Confederacy. 

Acts  which  derive  their  indicta- 
bility  from  plurality  of  actors, 
21359. 

Conspiracy  to  commit  such  acts  in 
indictable,  2  I860. 
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1.  7b  cammU  Immoral  Acts, 
Conspiracy  to  seduce  or  cause  to 

elope  is  indictable,  i  1861. 

So  to  procure  a  fraudulent  mar- 
riage or  divorce,  {  1362. 

So  to  debauch,  3  1363. 

So  to  produce  abortion,  {  1864. 

So  to  prevent  interment  of  dead 
body,  i  1866. 

2.  7b  pr^udice  the  Public  or  Oovem' 

ment  generally. 

Conspiracy  to  forcibly  or  fraudu- 
lently raise  or  depress  the  price 
of  labor  is  indictable,  {  1866. 

Unlawful  means  should  be  averred, 
1 1867. 

Conspiracy  to  keep  an  operative 
out  of  employment  or  induce 
him  to  leave  is  indictable, 
21368. 

So  to  engross  business  staple  or 
to  monopolize  transportation, 
21869.     . 

So  to  suppress  competition  at  auc- 
tion, i  1370. 

So  to  combine  to  do  wrong  by  se- 
crecy or  coercion,  i  1871. 

So  to  tamper  with  an  election, 
i  1372. 

So  to  defraud  revenue,  i  1378. 

So  to  publish  false  report  of  cor- 
poration, 2  1374. 

So  to  attempt  corrupt  bargains 
with  government)  J  1875.  - 
8.  7b  falsely  a^scuse  qf  Orime  or  extort 
Money. 

Conspiracy  to  falsely  prosecute  is 
indictable,  J  1876. 

Conviction  no  bar,  2  1377. 

Indictment  need  not  detail  im- 
puted crimes,  2  1878. 

Conspiracy  to  extort  money  is  in- 
dictable, 2  1879. 
4.  Oonepiraeies  to  obstruct  Justice. 

Such  conspiracies  are  indictable, 
2  1880. 
V.  Genebal    BEQUisirse    of    In- 
dictment. 

Executed  conspiracies  should  be 
so  averred,  2  1381. 
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Overt  acts  not  necessary  when 
conspiring  is  per  se  indictable, 
2  1882. 

May  be  useful  as  explaining  con- 
spiracy charge,  2  1883. 

Overt  acts  may  be  required  by 
statute,  2  1384. 

Fact  of  their  omission  may  be  ex- 
plained, 2  1885. 

Bill  of  particulars  may  be  re- 
quired, 2  1386. 

Counts  for  conspiracy  can  be 
joined  with  counts  for  substan- 
tive offence,  2  1387. 

Two  or  more  persons  necessary  to 
offence,  2  1388. 

Prosecution  may  elect  co-con- 
spirators to  proceed  against, 
2  1389. 

All  contributing  with  knowledge 
of  comm'on  design  m&y  be 
joined,  2  1890. 

Acquittal  of  one  defendant  evi- 
dence on  trial  of  other,  2  1391. 

Husband  and  wife  without  other 
defendant  not  sufficient,  2 1892. 

Unknown  co-conspirators  can  be 
introduced,  2  1393. 

Judgment  should  be  several, 
21394. 

New  trial  for  one  is  new  trial  for 
all,  2  1395. 

Parties  injured  must  be  named  if 
practicable,  2  1396. 

Venue  may  be  in  place  of  overt 
act»  2  1397. 
VI.  Evidence. 

Proof  of  conspiracy  is  inferential, 
2  1898. 

Complicity  in  prior  stages  unnec- 
essary, 2  1899. 

No  overt  act  necessary,  2  1400. 

Order  of  evidence  discretionary 
with  court,  2  1401. 

Mere  cognizance  of  fraudulent 
action  no  conspiracy,  2  1402. 

Material  variance  as  to  means 
fatal,  2  1408. 

System  of  conspiracy  may  be 
proved,  2  1404. 
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Co-conspirators  are  liable  for  each 

other's  acts,  {  1405. 
Declarations    of   co-conspirators 

admissible  against  each  other, 

{1406. 


VII.  Vebdict. 

Verdict   acquitting   all  but  one 
defendant  acquits  all,  {  1407. 

Points  for  Defence  Improperly 
Refused,  and  Ebroneous 
Charges.    (See  end  of  chapter.) 


I.   GENERAL   CONSIDERATIONS. 


§  1337.  A  oonspiracy  is  a  oonfederation  to  effect  an  unlawful 
object  by  lawful  meaus,  or  by  unlawful  means  a  lawful 
object  ;^  and  is  a  misdemeanor  at  common  law. 


Conspira- 
cies are  in* 


It  is  on  all  sides  conceded  that  combinations  of  two  or  ^^en  di- 


more  persons  may  become  indictable  when  directed  to  rectedto 

&CCOID- 

the  accomplishment  either  of  an  illegal  object,  or  of  an  piishment 
indifferent  object  by  illegal  means.'    The  conflict  begins  ob/ect^ 
when  we  reach  those  combinations  which  are  assumed  to  ^^  °^  *^*' 

gal  means. 

be  indictable,  not  as  aimed  at  an  indictable  offence,  but 

'  See  tn/ra,  2  1859;  supra^  i  1118;  by  perjured  evidence.  Here  the  proxi- 

and  see  Ck>m.  v.  Bliss,  12  Phila.  580,  mate  or  immediate  intention  of  the 

1877 ;  U.  S.  V,  Frisbie,  28  Fed.  Bep.  parties  being  to  commit  a  crime,  the 

808, 1886 ;  U.  8.  v.  Johnson,  26  Ibid,  conspiracy  is  to  do  something  crimi- 

682, 1885  ;  Connor  v.  People,  18  Colo,  nal ;  and  here  again  the  case  is  conse- 

373,  1893;  U.  S.  v,  Wotten,  29  Fed.  quently  free  from   difficulty.       The 

Rep.  702,  1887 ;    Com.  v.  Work,  43  third  and  last  case  is  where  with  a 

Leg.  Int  (Pa.)   57,  1886 ;   U.  8.  v.  malicious  design  to  do  an  injury  the 

Lancaster,  44  Fed.  Bep.  896,   1891 ;  purpose  is  to  effect  a  wrong,  though 

Com.  V,  Myers,  146  Pa.  24, 1892.  not  such  a  wrong  as,  when  perpetrated 

Not  essential  to  formation  of  con-  by  a  single  individual,  would  amount 

spiracy  that  there  should  be  a  formal  to  an  offence  under  a  criminal  law. 

agreement  between  the  parties.  McKee  Thus  an  attempt  to  destroy  a  man's 

V.  State,  111  Ind.  378,  1887.  credit,  and  effect  his  ruin  by  spreading 

'  Sir  J.  F.Stephen's  definition  (Dig.  reports  of  his  insolvency,  would  be  a 

Crim.  Law,  art.  36)   is  given   i^fra,  wrongful  act,  which  would  entitle  the 

i  1347.  party  whose  credit  was  thus  attacked 

The  late  Chief  Justice  Cockbum  to  bring  an  action  for  a  civil  wrong, 

proposed  the  following  to  the   com-  but   it  would  not  be  an  indictable 

missioners  of  the  Criminal  Code :  offence The  law  has  wisely 

"  Conspiracy  may  be  divided  into  and  justly  established  that  a  combina- 

three  classes.    First,  where  the  end  to  tion  of  persons  to  commit  a  wrongful 

be  accomplished  would  be  a  crime  in  act  with  a  view  to  injure    another 

each  of  the  conspiring  parties,  a  class  shall  be  an  offence,  though  the  act,  if 

which  offers  no  difficulty.     Secondly,  done  by  one,  would  amount  to  no  more 

where  the  purpose  of  the  conspiracy  is  than  a  civil  wrong." 

lawful,  but  the  means  to  be  resorted  to  By  sec.  284  of  the  English  Draft 

are  criminal,  as  when  the  conspiracy  is  Code  of  1879,  declared  by  the  reporters 

to  support  a  cause  believed  to  be  just  to  be  a  compilation  in  this  respect  of 
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from  the  idea  that  the  policy  of  the  law  forbids  the  reaching  of  the 
attempted  object  by  a  confederacy.^  We  propose,  therefore,  instead 
of  farther  defining  the  offence,  jirsiy  to  scrutinize  the  cases  which 
have  been  considered  as  belonging  to  it ;  and  secondly ^  to  notice 
such  general  points  of  pleading  and  evidence  as  relate  to  them  all 
jointly.  Before  proceeding,  however,  to  this  analysis,  certain 
general  qualifications  are  to  be  noticed. 

§  1338.  We  may  now  regard  it  as  settled  that  it  is  an  indictable 

offence  for  two  persons  to  conspire  to  defraud  a  third  by 
be  iknited  f^^s®.  Statements  for  which  one  calls  on  the  other  in  any 
to  such       y^Q^y  ^  vouch,  this  concert,  as  well  as  the  falsehood,  being 

concealed  from  the  party  defrauded ;  nor  is  it  any  defence 
in  such  cases  that  there  is  no  statute  under  which,  if  the  conspiracy 
charge  were  thrown  out,  the  defendants  could  be  convicted.  Cheat- 
ing by  reciprocal  preconcerted  false  personations  of  this  class  may 
justly  be  regarded  as  a  cheat  at  common  law ;  and  the  rulings  mak- 
ing it  indictable  are  sustainable  on  principle.^  But  to  extend  in- 
dictable conspiracies  so  as  to  include  cases  where  acts  not  in  them- 
selves indictable  are  attempted  by  concert,  involving  neither  false 
statement  nor  concerted  force,  should  be  resolutely  opposed.  A 
distressing  uncertainty  will  oppress  the  law  if  the  mere  fact  of 
concert  in  doing  an  indifferent  act  be  held  to  make  such  act 
criminal.  We  all  know  what  offences  are  indictable,  and  if  we 
do  not,  the  knowledge  is  readily  obtained.  Such  offences,  when 
not  defined  by  statute,  are  limited  by  definitions  which  long  pro- 
cesses of  judicial  interpretation  have  hardened  into  shapes  which  are 
distinct,  solid,  notorious,  and  permanent.   It  is  otherwise,  however. 


the  common  law,  "  every  one  shall  be  amount  to  a  false  pretence,  as  herein- 
guilty  of  an  indictable  offence,  and  after  defined." 

shall  be  liable,  upon  conviction  there-  By  sec.  420  it  is  made  indictable  to 

of,  to  five  years'  penal  servitude,  who  conspire  "  to  commit  any  indictable 

conspires  with  any  other  person,  by  offence  not  punishable  with  penal  ser- 

deceit  or  falsehood  or  other  fraudulent  vitude  or  to  do  anything  in  any  part 

means,  to  defiraud  the  public,  or  to  of  the  world,  which,  if  done  in  £ng- 

affect   the   public    market    price   of  land  or  Ireland,  would  be  an  indict- 

stocks,  funds,  shares,  or  merchandise,  able  offence  not  punishable  with  penal 

or  anything  else  publicly  sold,  or  who  servitude." 

conspires  by  deceit  and  falsehood  or  That  overt  acts  are  not  necessary, 

other  means  to  defraud  any  person,  see  mfra,  {{  1382, 1400. 

ascertained  or  unascertained,  whether  *  See  R.  t;.  Parnell,  14  Cox  C.  C.  608. 

such    deceit    or    falsehood    or  other  '  Supra,    J    1124;     infra,    J    1869. 

fraudulent  means  would  or  would  not  Compare  J?  14  et  seq. 
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when  we  come  to  speak  of  acts  which,  though  not  penal  when  they 
are  committed  by  persons  acting  singly,  are  supposed  to  become  so 
when  brought  about  by  concert  which  involves  neither  fraud  nor 
force.  These  there  has  never  been  any  judicial  attempt  to  define, 
or  legislative  attempt  to  codify.^  No  man  can  know  in  advance 
whether  any  enterprise  in  which  he  may  engage  may  not  in  this 
way  become  subject  to  prosecution.  It  is  essential  to  the  constitu- 
tion of  an  indictable  offence,  as  is  elsewhere  shown,^  that  it  should 
be  prohibited  either  by  statute  or  by  common  law  ;  but  conspiracies 
to  commit  by  non-indictable  means  non-indictable  offences,  if  we 
resolve  them  into  their  elements,  are  neither  prohibited  by  common 
law  nor  by  statute.  By  force  of  their  definition,  their  object  is  not 
per  9e  prohibited ;  and  the  other  ingredient  in  their  constitution, 
that  of  an  association  of  individuals  to  effect  a  common  end,  is 
essential  to  all  action  in  which  two  persons  engage.  When  we 
remember,  also,  that,  as  we  have  seen,  it  is  necessary  to  a  righteous 
administration  of  public  justice  that  punishment  should  be  attached 
only  to  acts  which  are  made  penal  by  rules  which  are  pre-announced 
and  constant,^  the  objection  just  stated  acquires  additional  weight. 
An  act  of  business  enterprise  in  purchasing  goods  in  a  cheap 
market  for  the  purpose  of  selling  them  in  a  dear  market,  which 
in  one  phase  of  judicial  sentiment  would  be  regarded  as  a  meri- 
torious impetus  to  commercial  activity,  would  be  in  another  phase 
of  judicial  sentiment,  as  it  once  has  been,  treated  as  an  indictable 
offence.^  Legislative  and  judicial  compromises,  which  one  court 
may  view  as  essential  to  the  working  of  the  political  machine, 
another  court  may  hold  to  be  indictable  as  a  corrupt  conspiracy.* 
Nor  can  we  continue  to  accept  the  reasons  by  which  this  indefinite 
extension  of  conspiracy  has  been  justified.  It  used  to  be  said  that 
the  combination  of  a  plurality  of  persons  to  do  an  act  invests  it  with 
a  criminality  which  it  does  not  otherwise  possess.  Undoubtedly 
this  is  so  with  riot,  which  depends  on  tumult,  which  again  depends 
on  plurality  of  agents ;  but  riot  is  positively  defined  by  the  law,  and 
all  who  engage  in  a  riot  have  means  to  know  what  it  is,  and  that  it 
is  punishable.  But  can  this  be  predicated  of  combinations  which 
the  law  does  not  in  advance  pronounce  to  be  unlawful  ?  One  of 
two  alternatives  we  must  here  accept.     Either  we  must,  with  the 

»  See  Mtpra,  {  16.  *  See  infra,  i  1366. 

«  Supra,  i  14.  *  Infra,  i  1376. 

'  See  supra,  J{  1  et  seq. 
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old  English  judges,  look  upon  all  voluntary  combinations  as  sus- 
picious, and  objects  of  judicial  suppression,  or  we  must  declare  that 
only  such  combinations  are  penally  cognizable  as  are  made  so  either 
by  statute  or  by  a  settled  judicial  construction  of  the  common  law. 
We  must,  in  other  words,  either  on  the  one  hand  say  that  volun- 
tary combination  has  in  it  an  element  of  evil  which  infects  with 
indictability  acts  not  in  themselves  indictable,  or  we  must  hold  that 
voluntary  combination  is  indictable  or  not,  just  as  the  conduct  it 
involves  is  indictable  or  not.  Now,  whatever  may  have  been  the 
view  in  old  times,  when  the  maxim  was  that  voluntary  combina- 
tions should  do  nothing  that  government  could  do,  the  first  of  these 
hypotheses  must  be  rejected  in  an  age  in  which  the  maxim  is  that 
government,  so  far  as  concerns  affairs  of  trade,  should  do  nothing 
that  voluntary  combinations  can  do  as  well,  and  in  which  great 
social  and  commercial  enterprises  can  no  longer  be  undertaken  by 
individuals,  but  must  be  undertaken  by  combinations.  So  cogent 
have  these  and  other  reasons  appeared  to  the  jurists  of  countries 
whose  notions  of  the  freedom  of  the  individual  we  are  apt  to  r^ard 
as  less  comprehensive  than  our  own,  that  conspiracy  (Komplott),  as 
a  distinct  offence,  has  been  stricken  from  the  revised  codes  of  Prus- 
sia, Oldenburg,  Wurtemberg,  Bavaria,  Austria,  and  North  Ger- 
many.^  Nor  can  it  be  justly  said  that  by  this  change  of  the  law 
the  courts  lose  the  power  to  punish  offences  in  their  inception.  Such 
was  no  doubt  the  case  before  the  law  of  attempts  assumed  its  pres- 
ent comprehensiveness.  Since,  however,  whatever  crime  is  punish- 
able in  consummation  is  now  punishable  in  attempt,'  the  argument 
drawn  from  necessity  fails.^  The  conclusion  is  that  on  reason  the 
offence  of  conspiracy  at  common  law  is  limited  to  (1)  confederacies 
to  effect  ill^al  objects  as  ends  or  means ;  (2)  confederacies  to  per- 
vert public  justice,  or  injuriously  affect  the  body  politic ;  and  (3) 
confederacies  which,  from  the  mode  of  their  operations,  exhibit  the 

'  Bemer,  a   very  high   authority,  *  See  U.  S.  v,  Goldberg,  7  Bias.  176, 

(Strafirecht,  etc.,  1871,  {  113),  says:  1876;    U.  S.  v.  Nunnemacher,  Ibid. 

"  The  common  (German)  law  doctrine  111,  1876 ;  U.  S.  v,  Mitchell,  1  Hughes, 

developed  the  idea  of  conspiracy  to  a  439,  1871 ;  The  Mussel  Slough  Case, 

perilous  practical  extent ;  and  it  has  6  Fed.  Bep.  680 ;   6  Sawy.  612,  1880 ; 

consequently  been  omitted  in  our  later  McHenry  v.  Sneer,  56  Iowa,  649, 1881 ; 

codes.     As  illustrating  the  mischief  and  see  infra,  i  1400.    That  when  an 

which  this  idea  has  wrought,  see  the  offence  is  consummated,  the  indict- 

cases  in  Temme,  Archiv.  i.  pp.260-6 ;  ment  should  be  for  the  consummated 

ii.  72,  100, 126."  offence,  see  infra,  i  1346. 

•  See  supra,  {J  173  et  seq, 
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featares  of  false  devices  and  tokens,  or  of  aggregation  of  violence 
likely  to  overbear  individual  resistance  and  to  produce  public 
terror.  And  this  is  virtually  saying  that  in  the  first  case  the 
confederacy  is  unlawful,  because  it  is  a  cheat  at  common  law ;  in 
the  second  case,  because  it  is  an  attempt  to  obstruct  government ;  in 
the  third  case,  becanse  it  is  an  attempt  at  riot.^ 

§  1339.  When  to  the  idea  of  an  offence  plurality  of  agents  is 
logically  necessary,  conspiracy,  which  assumes  the  volun- 
tary  accession  of  a  person  to  a  crime  of  such  a  character  cert  is  nec- 
that  it  is  aggravated  by  a  plurality  of  agents,  cannot  be  offenL, 
maintained.  As  crimes  to  which  concert  is  necessary  I^JJJni^ 
(t.  €.,  which  cannot  take  place  without  concert),  we  may 
mention  duelling,  bigamy,  incest,  and  adultery ;  to  the  last  of  which 
the  limitation  here  expressed  has  been  specifically  applied  by 
authoritative  American  courts.^  We  have  here  the  well-known 
distinction  between  coricurgua  vecesmrius  and  cancurauafcuyuUativua; 
in  the  latter  of  which  the  accession  of  a  second  agent  the  offence  is 
an  element  added  to  its  conception ;  in  the  former  of  which  the  par- 
ticipation of  two  agents  is  essential  to  its  conception ;  and  from  this 
it  follows  that  conspiracy,  the  gist  of  which  is  combination,  added 
to  crime,  does  not  lie  for  ooncursus  nece^sarius.  In  other  words, 
when  the  law  says,  "  a  combination  between  two  persons  to  effect 
a  particular  end  shall  be  called,  if  the  end  be  effected,  by  a  certain 
name,"  it  is  not  lawful  for  the  prosecution  to  call  it  by  some  other 
name ;  and  when  the  law  says,  such  an  offence — e,  g,,  adultery — 
shall  have  a  certain  punishment,'^  it  is  not  lawful  for  the  prosecution 
to  evade  this  limitation  by  indicting  the  offence  as  conspiracy.  Of 
course  when  the  offence  is  not  consummated,  and  the  conspiracy  is 
one  which  by  evil  means  a  combination  of  persons  is  employed  to 
effectuate,  this  combination  is  of  iteelf  indictable.'   And  hence,  per- 

^  As  to  a  confederacy  being  a  false  '  Shannon  v.  Com.,  14  Pa.  226, 1850  ; 
token,  see  infra,  { 1359.  As  to  exhibi-  Miles  v.  State,  58  Ala.  890, 1877. 
tion  of  violence  by  two  or  more  per-  '  See  Alderman  v.  People,  4  Mich, 
sons  being  indictable  when  it  would  414, 1857.  A  conspiracy  cannot  exist 
not  be  indictable  if  exhibited  by  without  the  consent  of  two  or  more 
one  person,  the  case  is  analogous  to  persons,  and  their  agreement  is  an 
that  of  riot  in  which  an  exhibition  of  act  in  advancement  of  the  intention 
violence  which  would  not  be  indict-  which  each  of  them  has  conceived  in 
able  in  one  person  is  indictable  when  his  mind.  Mulcahy  v,  B.,  (in  error) 
three  persons  are  concerned  in  it.  L.  R.  3  H.  L.  306 ;  s.  c.  1  Ir.  B.  C.  L. 

In  Pennsylvania  the  common  law   (Q.  B.)  13.    Mere  sympathy  is    no 
offence  is  not  superseded  by  {  1289  of  conspiracy.    In/raf  i  1400. 
the  criminal  code. 
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sons  combining  to  induce  others  to  commit  bigamy,  adultery,  incest, 
or  duelling,  do  not  fall  within  this  exception,  and  may  be  indicted 
for  conspiracy. 

§  1340.  Mere  thoughts  are  not  indictable,  nor  is  the  expression 

of  thought,  unless  as  a  scandal   or  a  political   wrong. 

znuBt  be       Such  expressions,  if  not  indictable  when  uttered  by  an 

something   individual,  do  not  become  indictable  when  uttered  by  a 

which,  if     crowd.     Nor  are  preparations  for  crime  indictable,  un- 

not  inter-  ■■'•'■  , 

rupted  bj    less  Under  special  statute,  or  unless  such  preparations 

extraneous  j     •  t   ^^         •a.i_  j.i_         i_         l  xi_  •  • 

ititerfer-  *^  made  in  complicity  with  those  by  whom  the  crime  is 
rMuithia  ®x^u*^'^  We  must  here  again  appeal  to  the  distinction 
unlawful  already  fully  set  forth  between  a  condition  and  a  juridical 
caibae.^  The  selling  of  a  gun,  for  instance,  is  a  condition 
of  the  gun's  being  used  in  a  homicide;  but  it  is  not  a  juridical 
cavse,  unless  the  seller  disposes  of  it  for  the  purpose  of  killing  a 
third  person,  and  thus  becomes  accessary  before  the  fact  in  such 
killing.  The  turning  of  a  drunken  man  into  the  street  is  a  condition 
of  his  being  subsequently  struck  by  lightning  when  lying  in  the 
public  road ;  but  it  is  not  the  juridical  carise  of  such  death,  because 
the  stroke  of  lightning  was  an  extraordinary  natural  occurrence, 
not  in  any  way  a  likely  consequence  of  turning  the  man  out  of  doors. 
If,  on  the  other  hand,  the  drunken  man  was  in  a  helpless  state,  and 
if  the  cold  outside  were  such  that  he  would  freeze  to  death  when 
exposed  to  it,  then  turning  him  out  of  doors  was  the  juridical  cause 
of  his  death,  since  the  death  resulted  from  this  act,  and  not  from 
either  collateral  human  intervention  or  an  extraordinary  natural 
occurrence.  This  check,  which  applies  equally  and  invariably  to 
all  criminal  prosecutions,  is  peculiarly  important  in  conspiracy. 
The  dangers  arising  from  a  vague  extension  of  conspiracy  have  been 
already  noticed ;  and  it  will  be  seen  that  the  offence  has  been  some- 
times made  to  embrace  cases  which  a  wise  and  humane  jurispru- 
dence would  withdraw  from  criminal  cognizance.  These  dangers 
would  be  greatly  multiplied  if  we  should  hold  that  conspiracy  in- 
cludes a  combination  to  produce  such  conditions  of  crime  as  are  dis- 

^  See  mpra,  22  173  et  seq, ;  U.  S.  v,  that  this,  though  followed  by  attempts 
Nunnemacher,  7  Biss.  Ill,  1876 ;  U.  by  B.  on  the  girls  in  question,  would 
S.  V,  Gk)ldberg,  Ibid.  175, 1876.    In  a  not  sustain  an  indictment  for  a  con- 
North  Carolina  case  it  was  proved  spiracy  to  ravish.    State  v.  Trice,  88 
that  the  defendant  gave  B.  certain  N.  C.  627, 1883. 
powders  which  would  enable  him  to       *  Supra^  22  152  et  seq. 
debauch  certain  girls.    It  was  held 
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tinct  from  juridical  causes.  If  the  law  be  thus  stretched^  indict- 
ments for  conspiracy  could  be  maintained  against  all  who  furnish 
firearms  or  other  lethal  weapons  ;  against  all  who  mould  type  which 
could  be  used  for  incendiary  publications ;  against  all  who  contribute 
the  material,  however  indifferent,  which  is  subsequently  employed 
for  purposes  of  guilt.  Undoubtedly  there  are  dicta  by  English 
judges  which  go  to  sustain  this  position  -^  though  these  dicta  are 
usually  qualified  by  the  statement  that  the  manufacturer  or  producer 
is  not  to  be  held  guilty  unless  he  anticipated  the  guilty  use  to  which 
the  instrument  is  to  be  put.  But  what  though tiiil  man  who  manu- 
factures or  sells  any  dangerous  weapon  or  compound  does  not  antici- 
pate that  there  may  arise  contingencies  in  which  it  may  be  put  to 
an  unlawful  use  ?  And  what  safety  or  uniformity  can  there  be  in 
the  administration  of  penal  justice,  if  it  depend  upon  the  surmises 
a  jury  may  make  as  to  a  defendant's  capacity  of  anticipation  ?  The 
only  safe  course  is  to  make  the  test  objective,  even,  and  palpable, 
and  to  apply  universally  the  limit  here  presented,  holding  that  con- 
spiracy does  not  lie  unless  the  defendants  can  be  proved  to  have 
done  something  which,  if  not  interrupted  by  extraordinary  natural 
occurrences,  or  by  collateral  human  intervention,  would  have  re- 
sulted in  an  unlawful  act.  But  if  so,  the  conspiracy  is  indictable, 
though  the  overt  act  was  not  consummated.^ 

§  1340  a.   Waiving  the  question  discussed  in  the  chapter  on 
attempts,  whether  an  indictment  lies  for  a  conspiracy  to 
do  an  act  of  which  the  parties  are  all  legally  incapable,  eaiy  that 
we  may  hold  that  it  is  in  any  view  sufficient  to  sustain  a  tieediouad 
conspiracy  to  commit  an  offence,  that  any  party  con-  ^^£^Jj^ 
oemed   was  l^ally  capable  of  committing  the  offence,  ting  the 
though  another  party  may  not  have  been  so  capable.' 

§  1341.  Conspiracy,  when  its  object  is  to  effect  an  indictable 
offence,  is  subject,  in  the  main,  to  the  limitations  hereto-  Q^j^gpi^g^y 
fore  expressed  with  regard  to  attempts.     Hence  we  may  analogous 
hold  that  it  is  no  defence  that  the   means  adopted,  if 
apparently  adapted  to  the  end,  were  not  really  so ;  that  there  need 
not  have  been  physical  ability  in  the  conspirators  to  effect  their 

1  See  O'Comiell  v.  R.,  11  C.  &  F.  »  East  P.  C.  96;  R.  v.  Potts,  R.  & 

166.  R.  C.  C.  362 ;  U.  S.  v.  Bayer,  4  Dill. 

>  J^ra,  a  1382-1400.    As  to  the  407,  1876 ;  13  Bk.  Reg.  403 ;  State  v. 

controyersy  between  "  objectiye  "  and  Sprague,  4  R.  I.  267, 1866 ;  Boggus  v. 

"subjectiye"  tests,  see  supra,  i  182;  State,  34  Ga.  276,  1866.  /n/ra  J 1388; 

Lusk  V.  State,  64  Miss.  846, 1887.  supra,  |  211  b, 
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purpose ;  and  that  it  is  a  defenoe  that  the  oonspiraey  was  abandoned 
voluntarily  and  freely  before  put  in  process  of  execution.^     There 
remains,  however,  the  difference  that  while  attempts  are  only  indict- 
able when  the  consummated  offence  is  indictable,  conspiracies  may 
be,  as  we  have  seen,  indictable  when  the  means  are  indictable. 
§  1341  a.  We  must  also  hold,  to  advance  a  step  further,  that 
there  cannot  be  a  negligent  conspiracy.     Joint  evil  intent 
neoeawir?.*  ^®  neoessary  to  constitute  the  offence.*    "  The  confedera- 
tion must  be  corrupt.     This  is  implied  in  the  meaning  of 
the  term  conspiracy."*    And  mere  passive  cognizance  of  a  con- 
spiracy is  not  sufficient  to  make  a  co-conspirator.^    There  must  be 
active  cooperation,  and  when  this  exists  the  period  when  each  party 
enters  into  the  combination  is  unessential.^ 


II.   CONSPIRACIES  TO  COMMIT   AX   INDICTABLE   OFFENCE. 

§  1342.  Conspiracies  to  commit  felonies  are  unquestionably  in- 
dictable at  common  law,*  and,  like  other  conspiracies,  are 

CoxiBpirftcy 

to  commit  misdemeanors.^  Two  questions  of  interest,  however, 
indrctabie  ^ave  arisen  concerning  them :  first,  whether  it  is  neces- 
at  common  g^rv  for  the  indictment  to  set  forth  the  means  by  which 

law  as  a  •^  ^  "^ 

miede-        the  conspiracy  was  to  have  been  executed ;  and  secondly, 
whether,   if   the   act   be  consummated,   the    conspiracy 

merges. 

§  1343.  As  to  the  first  question,  it  is  not  disputed  that  if  thie 
indictment  set  forth  the  object  of  the  conspiracy  in  the 

mentneed   language  used  to  charge  the  commission  of  the  offence 

not  detail     Jtself,  no  exception  as  to  form  can  be  taken.     But  this  is 

means.  '  * 

often  impracticable,  and  if  it  were  not,  it  would  be  absurd 
to  charge  A.  and  B.  with  conspiring  "  with  one  knife,  of  the  value 
of  one  shilling,  which  he  the  said  A.  in  his  right  hand  was  then  and 


*  Supra,  Jl  173  et  seq.  *  Supra,  U  211  a,  227 ;  infra,  i  1402, 

'  R.  V,  Eenrick,  5  Q.  B.  49 ;  Hey-  and  cases  there  cited ;  R.  v.  Barry,  4 

man  v.  R.,  L.  R.  8  Q.  B.  D.  102 ;  12  F.  &  F.  389 ;  Evans  v.  People,  90  111. 

Cox  C.  C.  384 ;  People  v.  Powell,  63  884, 1878. 

N.  Y.  88,  1876.    As  to  presumption  •  Ibid.    Supra,  J§  225  a,  233  ;  infra, 

of  malice,  see  People  v,  Petheram,  64  J  1399. 

Mich.  252, 1887.  '  For  a  defective  indictment  of  this 

^  Andrews,  J.,  63  N.  Y.  92,  1875.  class,  see  Com.  v.  Barnes,  182  Mass. 

Supra,  i  129 ;  State  v.  State,  (N.  J.)  242,  1882. 

1  Atl.  Rep.  509,  1885 ;  Wood  v.  State,  ^  See  cases  cited  to  i  1844 ;  State  v. 

7  Crim.  Law  Mag.  531, 1885.  Jackson,  82  N.  C.  565, 1880. 
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there  to  have  and  hold,  him  the  said  C.  feloniously,  etc.,  to  strike/^ 
or  with  conspiring  to  rob  the  prosecutor  of  half  a  dozen  distinct 
articles  which  he  happened  to  have  in  his  pocket,  but  with  the  ex- 
istence and  character  of  which  it  would  be  irrational  to  suppose  the 
defendants  to  have  been  beforehand  acquainted.  It  is  enough,  there- 
fore, for  the  pleader  to  set  out  the  defence  aimed  at  by  such  apt 
words  as  will  describe  it  as  a  conclusion  of  law.^  Thus,  it  is  suffi- 
cient to  say  that  the  defendants  conspired  '^  feloniously,  wilfully, 
and  of  their  malice  aforethought,  to  kill  and  murder,"  etc.,  without 
describing  the  weapons  intended  to  be  used  f  or  that  they  conspired 
^'  certain  goods  and  chattels  of  great  value,  etc.,  then  belonging  to 
and  on  the  person  of  the  said  A.  B.,  feloniously  to  steal,"  without 
going  on  to  mention  what  those  goods  and  chattels  were.'*  This 
liberality  is  extended  to  every  case  where  parties  combine  to  commit 
an  offence  which  is  indictable  whether  committed  by  one  or  by  a 
confederacy.*  It  is  advised,  however,  that  wherever  the  means  by 
which  a  conspiracy  was  to  have  been  executed  are  not  sufficiently 
known  to  enable  them  to  be  specified,  the  reason  why  they  are  not 
set  forth  should  be  averred.^  And  the  substantive  felony  intended 
must  be  described  accurately ;  it  being  insufficient  to  charge  a  con- 
spiracy to  rob  without  averring  "  by  violence  "  or  "  by  putting  in 
fear,"*  or  a  conspiracy  to  commit  burglary  without  giving  the  dis- 
tinctive features  of  burglary,  including  the  word  burglariously,  and 
the  intent  to  steal.^ 

§  1344.  The  technical  rule  of  the  old  common  law  pleaders,  that 
a  misdemeanor  always  sinks  in  the  felony  when  the  two.  Gradual 

.■I*  •      .  1  •j'lL*      abandon- 

meet,   has  m   some  mstances   been   recognized   m   this  mentof 

country,®  though  without  good  reason.     In  England,  as  doc^i°®o^ 

^  See  State  «.  Bartlett,  30  Me.  182,  Hill,  (N.  Y.)  133, 1843 ;  State  ».  Savoy, 

1849;  State  r.  Ripley,  81  Me.  386,  48  Iowa,  662,  1878.     Supra,  JJ  156, 

1850 ;    Hazen  v.  Com.,   28  Pa.  355,  644 ;  infra,  i  1404. 

1854 ;    State  v,  Noyes,  25  Vt.    415,  *  For  parallel  cases,  see  Whart.  Cr. 

1868 ;  State  v.  Grant,  86  Iowa,  216,  PI.  &  Pr.  2  156.    And  for  Ohio  stat- 

1892.  utes,  see  code  of  that  State. 

Indictment  for  conspiracy  to  com-  '  Landringham    v.  State,  49   Ind. 

mit  burglary  need  not  state  kind  and  186,  1874,  which  also  holds  that  a 

value  of  property.  Bheinhold  v.  State,  statute  making  it  unnecessary  to  aver 

130  Ind.  467, 1891.  the  offence  is  unconstitional. 

»  State  V,  Dent,  3  Gill.  &  J.  8, 1830.  »  Smith  v.  State,  93  Ind.  67,  1883; 

'  Com.  V.  Rogers,  5  S.  <&  R.  468,  Grim.  Law  Mag.  664;  see  State  v. 

1820.    See  B.  v.  Higgins,  2  East,  5.  M'Kinstrey,  50  Ind.  465, 1876. 

*  Archb.  Crim.  Plead.  (5th  Am.  ed.)  »  Whart.  Cr.  PI.  &  Pr.  3  464.  Supra, 

262,  468,  486,  487;  People  v.  Bush,  4  3  641  a.    See  State  v.  Mayberry,  48 
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has  been  already  noticed,  the  inconvenience  of  the  principle,  as 
well  as  its  absurdity,  has  attracted  grave  judicial  scrutiny,  and 
eminent  judges  have  declared  they  felt  no  disposition  to  extend  a 
rule  by  which  a  man,  when  indicted  for  a  misdemeanor,  may  be 
acquitted  because  it  is  doubtful  whether  the  offence  is  not  a  felony, 
and  who,  when  indicted  for  the  felony,  may  be  acquitted  because 
it  is  doubtful  whether  the  offence  is  not  a  misdemeanor.  This 
has  led,  if  not  to  a  repudiation  of  the  doctrine,  at  least  to  its 
restriction  within  narrow  limits.  Thus,  it  has  been  said  that  even 
when  the  felony  is  executed  there  may  be  cases  where  the  conspiracy 
may  still  be  pursued  as  an  independent  offence.  Thus,  when  in 
1848,  the  defendants,  who  were  the  workmen  of  L.,  a  dyer,  were 
charged  with  conspiring  to  use  his  vats  and  dye  in  preparing  for 
market  goods  not  belonging  to  him,  and  without  his  assent,  it 
appeared  on  the  trial  that  L.  permitted  the  defendants  to  use  his 
dye,  etc.,  for  their  own  use,  and  for  such  materials  as  he  intrusted 
them  with,  but  that  they  made  a  profit  by  using  them  for  other 
materials  without  his  knowledge.  After  conviction  and  removal  to 
the  Queen's  Bench,  a  motion  in  arrest  of  judgment  was  urged  on 
the  ground  that  as  larceny  in  abstracting  the  prosecutor^s  material 
was  proved,  the  conspiracy  merged.  But  the  Court  of  Queen's 
Bench  were  unanimous  in  entering  judgment  on  the  verdict.  "A 
misdemeanor  which  is  part  of  a  felony,"  declared  Lord  Denman, 
C.  J.,  in  summing  up  the  cases,  ^^  may  be  prosecuted  as  a  misde- 
meanor though  the  felony  has  been  completed ;  and  the  attempt, 
upon  the  argument,  to  make  a  distinction  between  misdemeanors  by 
statutes  and  those  by  common  law  was  not  successful,  as  the  inci- 
dents to  a  misdemeanor  are  not  affected  by  the  origin  in  law  from 
whence  it  is  derived.  It  was  further  urged  by  the  defendants  that 
unless  the  defence  was  sustained  they  might  be  twice  punished  for 
the  same  offence ;  but  this  is  not  so,  the  two  offences  being  different 
in  the  eye  of  the  law.  If,  however,  a  prosecution  for  felony  should 
occur  after  a  conviction  for  conspiracy,  it  would  be  the  duty  of  the 
court  to  apportion  the  sentence  for  the  felony  with  reference  to  such 

Me.  218,  1869;    State  v,  Noyes,  26  Grant,  (Pa.)  224,  1866;  Com.  t;.  Mc- 

Vt.  416,  1868 ;  Com.  v,  Kmgsbury,  6  Gowan,  2  Pars.  841,  1848 ;  People  v, 

Mass.  106, 1809 ;  People  v.  Mather,  4  Eichards,  1  Mich.  216, 1849 ;  Com.  v. 

Wend.  229.  1830 ;  Elkin  v.  People,  28  Blackburn,  1  Duv.   (Ky.)    4,    1863 ; 

N.  Y.  177,  1863 ;  Johnson  v.  State,  6  Whart.  Cr.  PI.  A  Pr.  i  463 ;  People  v. 

Dutch.  463, 1861 ;  Com.  v.  Parr,  6  W.  McKane,  31  Abb.  N.  C.  (N.  Y.)  176, 

&  S.  346,  1843;  Com.  v.  Delany,  1  1894. 
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former  conviction."*  On  the  same  reasoning  it  was  decided  by 
the  fifteen  judges  that  a  conviction  for  the  misdemeanor  of  carnally 
knowing  a  girl  under  twelve  years  old  would  stand,  notwithstanding 
the  felony  of  rape  was  proved  on  trial.*  So  far  as  the  authority  of 
the  English  courts  goes,  therefore,  the  doctrine  of  merger,  if  not  now 
abandoned,  is  confined  to  that  small  class  of  cases  where  the  misde- 
meanor is  the  first  step  in  the  commission  of  the  felony ."^  And 
in  several  of  our  courts  a  disposition  has  been  exhibited  to  reject 
the  doctrine  in  all  cases,^  and  this  is  reasonable  in  cases  where  the 
conspiracy  which  the  prosecution  elects  to  pursue  is  a  mere  ingre- 
dient in  the  felony  whose  differentia  the  prosecution  elects  to  reject.* 

In  New  Jersey,  a  chai^  of  conspiring  to  procure  an  indictment 
by  perjury  does  not  charge  a  felony  which  merges  the  conspiracy.* 

§  1345.  The  observations  made  on  the  last  head,  as  to  the  setting 
out  the  means  of  the  conspiracy,  apply  with  equal  force 
to  this.     The  comparative  simplicity  of  such  an  indict-  aSe?  to^"^ 
ment  has  made  it  a  favorite  practice  in  this  country,  in  ^P?^*' 
preparing  a  prosecution  for  misdemeanor,  the  description  meanors, 
of  which  is  attended  with   any  difficulties,  to   insert  a  ment  Deed 
count  for  a  conspiracy.      When   the  evidence   for  the  ^^^s!**^ 
prosecution  is  finished,  the  court  will  compel  it,  in  a  proper 
case,  to  state  on  what  class  of  counts  it  relies ;  and  when  this  dis- 
cretion is  judiciously  exercised,  it  is  hard  to  see  how  the  defendant 
can  be  embarrassed  in  the  management  of  his  defence.     Where  he 
is  shown  to  have  acted  conjointly  with  others,  he  cannot  justly  com- 
plain if  he  be  charged  with  having  conspired  with  them  in  producing 
the  particular  results  ;  even  though  the  names  of  his  co-conspirators 
are  not  known  to  the  grand  jury,  and  the  indictment  so  states.^  The 
advantage  of  joining  counts  for  conspiracy  with  counts  for  oonstitu- 

•  E.  V.  Button,  11  Q.  B.  929 ;  8  Cox  *  Whart.  Or.  PL  A  Pr.  {  464 ;  and 
C.  C.  229.  see  Laura  v.  State,  26  Miss.  174, 1858 ; 

•  R  V.  Neale,  1  Den.  C.  C.  86.    See  People  v.  Arnold,  46  Mich.  268, 1881 ; 
Wra,  22  1746, 1764.  U.  S.  v.  Gardner,  42  Fed.  Rep.  829, 

See  R.  V.  Martin,  41  L.  T.  (N.  S.)  1890 ;  Elsey  ».  State,  47  Ark.  572, 

531,   where  it  was  held   that  there  1886. 

could  be  no  conyiction  of  felony  on  ^  Supra,  i  576 ;  State  v.  Grant,  86 

an  indictment  for  misdemeanor.  Law  Iowa,  216, 1892. 

Times,  Dec.  13, 1879.  '  Johnson  v.  State,  2  Dntch.  (N.  J.) 

•  This  was  the  case  in  E.  v,  Evans,  313,  1857. 

5  C.  &  P.  558 ;  E.  v.  Anderson,  2  M.       ^  See  infra,  i  1393. 
A  Bob.  469.    See  Ex  parte  Hewitt,  8 
Am.  Law  Eev.  382, 1869. 
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ent  misdemeanor  is  strongly  illustrated  by  a  leading  case  in  Penn- 
sylvania.^ The  defendants  were  chained  in  one  set  of  counts  with 
the  sale  of  a  lottery  ticket,  and  in  another  with  a  conspiracy  to  sell 
it ;  the  law  being  that,  in  an  indictment  for  this  offence,  the  ticket 
should  be  particularly  set  out,  and  as  the  ticket  is  perhaps  purposely 
of  a  very  complex  character,  it  is  convenient  for  the  pleader  to  back 
up  a  count  for  the  individual  offence  with  the  count  for  a  conspiracy 
^'  to  sell  and  expose  to  sale,  and  cause  to  be  sold  and  exposed  to 
sale  ^^  (reciting  the  words  of  the  statute),  ^^  a  lottery  ticket,  and 
tickets  in  a  lottery  not  authorized  by  the  laws  of  this  common- 
wealth.'^ This  was  the  language  of  a  count  which  was  sustained 
by  the  Supreme  Court  after  a  new  trial,  in  consequence  of  a  vari- 
ance in  the  count  purporting  to  set  forth  the  ticket,  and  an  arrest  of 
judgment  for  want  of  particularity  in  the  counts  charging  the  sale 
of  the  ticket  without  an  attempt  to  set  it  out.  After  showing  that 
such  a  generality  of  statement  as  appeared  in  the  latter  counts  could 
not  be  tolerated,  Duncan,  J.,  proceeded :  ^'  But  the  same  reason 
does  not  apply  to  the  first  count,  for  the  conspiracy  itself  is  the 
crime.  It  is  different  from  an  indictment  for  stealing,  or  action  for 
trespass,  where  the  offence  consists  of  an  act  done,  which  it  is  clearly 
in  the  power  of  the  prosecutor  to  lay  with  certainty.  The  con- 
spiracy here  was  to  sell  prohibited  lottery  tickets,  any  that  he  could 
sell ;  not  of  any  particular  prohibited  lottery,  but  of  all.  The  con- 
spiracy  was  the  gravamm,  the  gid  of  the  offence."*  The  same 
liberality  in  the  construction  of  counts  for  conspiracies  to  effect 
objects  'per  se  illegal  having  prevailed  in  England,^  the  practice  of 
joining  conspiracy  counts  with  counts  for  the  constituent  misde- 
meanor is  there  sanctioned.^ 

§  1346.  The  same  difficulty  as  to  merger,  however,  which  is  ap- 
Conspiracv  P^^^  *^  felonies,  has  been  started  as  to  misdemeanors,  with 
does  not  equal  reason  but  with  less  success.  A  conspiracy,  it  has 
miM^-  been  said  in  an  early  case^  in  Massachusetts,  to  commit 
moanor.  either  a  misdemeanor  or  felony,  merges  in  the  overt  act 
when  such  overt  act  appears  to  have  been  consummated.  The  case 
before  the  court  was  one  of  a  conspiracy  to  commit  a  felony ;  and 
to  extend  the  doctrine  to  cases  of  misdemeanors  is  in  conflict  with 

1  Com.  v.  Gillespie,  7  S.  &  R.  469,  »  1  Russ.  on  Cr.  691. 

1822.  *  1  Chitty  Grim.  Law,  255. 

'  See  Hazen  v,  CJom.,  23  Pa.  355,  *  Com.  v.  Eingebury,  6  Mass.  106, 

1854;  Wilson  v.  Com.,  96  ♦Ibid.  56,  1809.    See  «ttpra,  J  1344. 
1880.    /n/ra,  J1382. 
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the  English  text-books,  where  such  a  doctrine  is  never  broached,  as 
well  as  with  the  books  of  precedents,  where  forms  constantly  occur 
of  conspiracies  to  commit  misdemeanors  to  which  the  overt  act  is 
attached.  In  Massachusetts,  in  fact,  the  application  of  the  doctrine 
of  merger  to  cases  of  misdemeanors  has  been  intercepted  by  Rev. 
Stat.  c.  137,  §  11.*  In  New  York,  Maine,  Vermont,  Michigan,  and 
Pennsylvania,^  the  idea  that  there  can  be  a  merger  of  one  misde- 
meanor in  another  has  been  summarily  repudiated ;  and  there  are 
•few  courts  of  criminal  jurisdiction  where  counts  for  conspiracy  to 
commit  misdemeanors  (e,  g.y  obtaining  goods  by  false  pretences  or 
the  sale  of  lottery  tickets)  are  not  constantly  supported  by  evidence 
of  the  commission  of  the  constituent  offence.  '^  It  is  supposed,^'  said 
Marcy,  J.,'  ^'  that  a  conspiracy  to  commit  a  crime  is  mei^ed  in  the 
crime  where  the  conspiracy  is  executed.  This  may  be  so  where  the 
crime  is  of  a  higher  grade  than  the  conspiracy,  and  the  object  of  the 
conspiracy  is  fully  accomplished ;  but  a  conspiracy  is  only  a  misde- 
meanor, and  where  its  object  is  only  to  commit  a  misdemeanor,  it 
cannot  be  merged.  Wherever  crimes  are  of  an  equal  grade  there 
can  be  no  technical  merger."  But  while  this  is  in  most  jurisdictions 
the  case,  the  better  course,  when  the  offence  is  consummated,  is  to 
indict,  not  for  the  conspiracy  but  for  the  overt  act.^ 

§  1347.  Undoubtedly  where  obtaining  goods  by  false  pretences, 
and  secreting  goods  with  fraudulent  intent,  are  statutory  Gonspiracj 
misdemeanors,  conspiracies  to  effect  them  are  indictable,  indictable 
both  as  to  real*  and  personal  estate ;  and  the  unbroken  and  ^^"j^ 

'  Com.  V.  Drum,  19  Pick.  479, 1887 ;  the  proof  intended  to  be  submitted  to 
Com.  V.  Qoodhne,  2  Mete.  193, 1841 ;  a  jury  is  proof  of  the  actual  commis- 
Com.  V,  Walker,  108  Mass.  309, 1871 ;  sion  of  crime,  it  is  not  the  proper 
Com.  V.  Bakeman,  105  Ibid.  53, 1870 ;  course  to  charge  the  parties  with  con- 
Com.  V,  Dean,  109  Ibid.  349, 1 872.         spiring  to  commit  it,  for  that  course 

*  People  V.  Mather,  4  Wend.  229,  operates,  it  is  manifest,  unfairly  and 
1830 — Marcy,  J. ;  State  v,  Murray,  15  unjustly  against  the  parties  accused ; 
Me.  100, 1838 ;  State  v,  Mayberry,  48  the  prosecutors  are  thus  enabled  to 
Ibid.  218, 1859;  State  v.  Noyes,  25  Vt.  combine  in  one  indictment  a  variety 
415, 1858 ;  People  v,  Richards,  1  Mich,  of  offences,  which,  if  treated  individu- 
216,  1849 ;  Com.  v.  Hartman,  5  Barr,  ally,  as  they  ought  to  be,  would  ex- 
60,  1846;  Com.  v,  McGk)wan,  2  Par-  elude  the  possibility  of  giving  evi- 
sons,  841, 1848;  and  see  State  v.  Set-  dence  against  one  defendant  to  the 
ter,  57  Conn.  461, 1889.  prejudice  of  others,  and  deprive  de- 

'  4  Wend.  265, 1829.  fendants  of  the  advantage  of  calling 

^  In  R.  v.  Boulton,  12  Cox  C.  C.  93,  their  co-defendants  as  witnesses." 
Cockbum,  C.  J.,  said :  *  People  v,  Richards,  1  Mich.  216, 

"  I  am  clearly  of  opinion  that  where  1849. 
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unquestioned  practice  of  the  courts  has  been  to  convict  under  in- 
dictments for  conspiracies  pointed  at  either  of  these  statutory 
offences.^  Where^  therefore,  the  practitioner  has  a  case  in  which  he 
is  able,  from  the  maturity  of  the  offence,  to  specify  in  the  indict- 
ment what  pretences  the  defendants  conspired  to  use,  and  what 
goods  they  conspired  to  obtain,  he  may  be  sure  that  he  may  bring 
himself  within  the  strictest  rules  of  criminal  pleading,  and  that  the 
offence  as  thus  stated  will  be  adjudged  indictable  at  common  law. 

^  See  Whart.  Prec.  611 ;  R.  V.  Parker,  by  a  mock  auction.    R.  v.  Lewis,  11 

8  Q.  B.  292 ;  R.  v,  Whitehouae,  6  Cox  Cox  C.  C.  404. 

C.  C.  38;  Heymann  v.  R.,  L.  R.  8  Q.  "A  conspiracy  to  raise  the  price  of 

B.  102 ;  12  Cox  C.  C.  383 ;  R.  v.  Bunn,  the  funds  by  false  rumors.    R.  v.  De 

Ibid.  316 ;  Com.  v.  Walker,  108  Maas.  Berenger,  3  M.  &  S.  67. 

309,  1871;  Cook  v.  Brown,  126  Ibid.  "Aconspiracy  to  defraud  the  public 

503, 1878 ;  Clary  v.  Com.,  4  Barr,  210,  by  issuing  bills  in  the  name  of  a  ficti- 

1846 ;  Huntzinger  v.  Com.,  97  Pa.  336,  tious  bank.    R.  v.  Haven,  2  East  P.  C. 

1881;    Com.  v.  Bracken,  8  Weekly  858. 

Notes,  280,  1879 ;  State  v.  Norton,  3  "A  conspiracy  to  induce  a  person  to 
Zab.  33, 1850.  In  Com.  v.  Walker,  u^  buy  horses  by  falsely  alleging  that  they 
supra,  decided  in  1871,  the  indictment  were  the  property  of  a  private  person, 
was  for  a  conspiracy  to  obtain  goods  and  not  of  a  horse  dealer.  R.  v.  Ken- 
by  pretending  falsely  that  the  defen-  rick,  5  Q.  B.  49. 
dant  intended  to  take  the  goods  to  his  "A  conspiracy  to  induce  a  man  to 
shop  to  sell  in  the  ordinary  course  of  take  a  lower  price  than  that  for  which 
trade.  Compare,  also,  criticisms  on  he  had  sold  a  horse,  by  representing 
R.  V,  Bunn,  in  Fortnightly  Review  for  that  it  had  been  discovered  to  be  un- 
July  1, 1873,  p.  40.  As  to  sufficiency  sound,  and  resold  for  less  than  had 
of  indictment,  see  Com.  v,  Meserve,  been  given  for  it.  Carlisle's  Case, 
154  Mass.  64,  1891.  Dears.  337. 

Sir  J.  F.  Stephen  (Dig.  Crim.  Law,  *'  A  conspiracy  to  defraud  generally, 

art.  336)  gives  the  following :  by  getting  a  settling  day  for  shares  of 

"  Every  one  commits   the   misde-  a  new  company.  R.  v.  Aspinall,  L.  R. 

meaner  of  conspiracy  who  agrees  with  1  Q.  B.  D.  780." 

any  other  person  or  persons  to  do  any  A  conspiracy  to  deiraud  a  partner 

act  with  intent  to  defraud  the  public,  by  false  accounts  has  been  held  in- 

or  any  particular  person,  or  class  of  dictable,  although  the  cheat  without 

persons,  or  to  extort  from  any  person  the  conspiracy  would  not  have  been 

any  money  or  goods.    Such  a  con-  indictable  at  common  law.  R.  v.  War- 

spiracy  may  be    criminal,  although  burton,  L.  R.  1  C.  C.  274;  S.  P.,  State 

the  act  agreed  upon  is  not  in  itself  a  r.  Cole,  10  Vroom,  324, 1877. 

crime.  A  conspiracy  by  one  confederate  to 

"An  offender  convicted  of  this  of-  get  possession  of  goods  to  be  attached 

fence  may  be  sentenced  to  hard  labor,  by  another  confederate    on  a  sham 

"  lUuBtration9.    The    following   are  claim,  has  also  been  held  indictable, 

instances  of  conspiracies  with  intent  R.  v.  King,  Dav.  <&  M.  741 ;  7  Q.  B. 

to  defraud :  782,  cited  infra,  1 1348. 

"  A  conspiracy  to  defraud  the  public 
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But  in  conspiracy  this  is  not  often  practicable.  Two  important 
questions^  therefore,  here  arise.  The  first  is,  whether  a  conspiracy 
"  to  cheat "  is  itself  indictable.  That  such  an  indictment  is  too 
general  there  can  be  little  doubt.  If,  however,  the  indictment, 
following  the  definition  with  which  this  chapter  opens,  should 
aver  a  conspiracy  to  cheat  by  '^deceit  and  falsehood,^'  or  by 
"fraudulent  means,''  specifying  these,  or  excusing  their  non- 
specification,  then  other  conditions  are  to  be  considered.  It 
must  be  remembered  that  a  confederacy  to  cheat  by  force  of 
combination,  even  in  a  way  which  is  not  indictable  when  de- 
signed and  effected  by  an  individual  singly,  adds  to  the  cheat- 
ing a  quality  (that  of  reciprocity  of  support  among  the  conspir- 
ators) which  may  make  it  indictable  at  common  law,  just  in  the 
way  that  using  false  weights  or  tokens  make  a  cheat  indictable  at 
conmion  law,  when,  without  such  false  weights  or  tokens,  it  would 
not  be  so  indictable.^  The  playing  of  several  persons  into  each 
other's  hands  may  be,  if  not  a  false  token,  in  some  measure  a  false 
pretence.  On  this  ground  may  be  justified  the  definition  already 
given  in  the  text,^as  well  as  that  of  the  eminent  jurists  who  framed 
the  English  Draft  Code  of  1879.^  And  accepting  this  definition, 
an  indictment  averring,  as  far  as  it  is  in  the  pleader's  power,  such 
a  conspiracy,  is  good.* 

Conspiracies  to  cheat  the  government  of  the  United  States  are 
hereaftier  considered.* 

§  1348.  So  fiu*  as  concerns  indictments  to  cheat  by  "false  pre- 
tences," it  has  been  much  discussed  whether  the  pretences 
should  be  specially  averred.    That  such  cannot  always  be  ind*icf-  * 
done,  is  conceded.*     It  is  easy  to  conceive  of  a  case  in  ™®^* 

,  ,  '^  charge 

which,  while  the  pretences  were  not  so  far  executed  as  "divers 
to  enable  the  pleader  to  specify  them  in  complete  detail,  tenceB." 
they  were  matured  sufficiently  to  show  that  the  statutory 
misdemeanor  was  in  process  of  commission.^     Under  such  circum- 
stances it  has  frequently  been  held  enough  for  the  pleader  to  aver 
generally  a  conspiracy  to  cheat  by  "  divers  false  pretences."     The 
utmost  that  could  be  exacted  in  such  a  case  would  be,  that  the 

»  Wright's  Conspiracy,  11.  1876;  Com.  v.  Rhoads,  15  Pa.  272, 

»  S^Kpra,  \  1337.  1850 ;  Com.  v.  Goldsmith,  12  Phila. 

'  Ibid.  632, 1878.    Compare  People  v.  Brady, 

*  Seetn/m,  {{  1349, 1859.  56  N.  Y.  182, 1874;  State  v,  Rickey, 

*  Infra,  {  1356  a.  4  Halst.  (N.  J.)  293, 1827. 

*  See  U.  S.  V.  Crafton,  4  Dill.  145,       ^  See  mpra,  \\  1337  ei  seq. 
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pleader  should  give  the  non-disclosure  of  the  means  as  his  reason 
for  not  setting  them  out.  In  England  such  is  certainly  the  law; 
and  a  careful  scrutiny  of  the  cases  collated  below^  enables  us  to  say 


'  The  leading  case  is  B.  v.  Gill,  2  spiracy  executed  a  false  and  fraudulent 
B.  A  A.  204;  Whart.  Free.  611,  etc.,  deed  of  bargain  and  sale  and  assign- 
in  which  an  indictment  was  sustained  ment  of  certain  goods  from  two  of, 
which  merely  charged  the  defendants  themselyes  to  a  third,  with  intent 
with  conspiring, ''  by  divers  false  pre-  thereby  to  obtain  emoluments  to 
tences  and  subtle  means  and  devices,  themselves,  is  bad,  for  omitting  to 
to  obtain  and  to  acquire  to  themselves,  show  in  what  respect  the  deed  was 
of  and  from  P.  D.  and  G.  D.,  divers  false  and  fraudulent.  (But  in  B.  v. 
large  sums  of  money,  of  the  respective  Heymann,  L.  E.  8  Q.  B.  102 ;  12  Cox 
moneys  of  the  said  P.  D.  and  G.  D.,  0.  C.  888  (1878),  B.  v.  Peck,  was 
and  to  cheat  and  defraud  them  respec-  declared  by  Mellor,  J.,  to  be  "  vir- 
tively  thereof."  tually  overruled.") 

Notwithstanding,however,  the  state-  In  none  of  these  cases,  however, 
ment  of  Lord  Mansfield,  that  for  an  was  the  object  of  the  conspiracy  an 
undigested  conspiracy  no  form  more  offence  per  se  indictable,  and  though 
stringent  than  this  could  be  exacted,  on  each  of  them  the  court  animad- 
the  courts  were  for  some  time  in  the  verted  with  great  pungency  upon  a 
habit  of  complaining  of  the  precedent  laxity  of  pleading  which  gave  the 
as  too  lax.  B.  v.  Parker,  8  Q.  B.  555.  defendant  no  notice  of  what  he  was 
In  1884,  a  case  was  reported  in  which  tried  for,  yet  there  was  an  express 
it  appeared  that  B.  v.  Gill  was  seriously  recognition  of  the  distinction  between 
questioned  by  the  King's  Bench.  B.  a  conspiracy  to  commit  an  indictable 
t;.  Biers,  1  Ad.  &  El.  827.  offence,  where  the  means  need  not  be 

In  B.  V.  Peck,  9  Ad.  &  £1.  686 ;  1  P.  set  out,  and  a  conspiracy  to  commit  an 
&  D.  508  (1889),  an  indictment  was  act  unindictable,  where  the  means 
held  defective  which  charged  the  de-  must  appear. 

fendants  with  conspiring  to  defraud  In  1844,  the  question  was  canvassed 
divers  of  her  Majesty's  subjects  who  on  an  indictment  which  charged  that 
should  bargain  with  the  defendants  for  the  defendants  conspired  to  cheat  and 
the  sale  of  goods,  of  great  quantities  of  defraud  certain  liege  subjects  of  the 
such  goods,  without  making  payment,  queen,  being  tradesmen,  of  quantities 
remuneration,  or  satisfaction  for  the  of  their  goods ;  that,  in  pursuance  of 
same,  with  intent  to  obtain  profit  and  the  conspiracy,  the  defendant,  B., 
emolument  to  the  defendants  (not  Stat-  fraudulently  ordered  and  obtained 
ing  with  particularity  what  the  de-  upon  credit  from  W.  W.  and  C.  W., 
fendants  conspired  to  do).  It  was  said,  upholsterers,  divers  goods  of  W.  W. 
however,  to  be  no  objection  that  the  and  C.  W.  (the  count  stated  a  like 
count  does  not  name  the  parties  who  obtaining  on  credit  from  other  trades- 
were  to  have  been  defrauded.  And  it  men  named,  and  from  others  whose 
was  further  ruled  that  a  count  charg-  names  were  unknown);  and  that,  in 
ing  that  the  defendants,  bAng  in-  further  pursuance  of  their  conspiracy, 
debted  to  divers  persons,  conspired  to  and  in  order  that  the  goods  might  be 
defraud  them  of  the  payment  of  such  taken  in  execution  and  sold,  as  after 
debts,  and  in  pursuance  of  such  con-  mentioned,  the  defendants  ordered  the 
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that  it  is  there  settled  to  be  sufficient  to  charge  the  defendants  with 
a  conspiracy  to  defraud  the  prosecutor  of  his  moneys,  "  by  divers 

same  to  be  deliYered  by  W.  W.  and  C.  (in  error)  7  Q.  B.  782,  796  (1844). 
W.  at  the  house  of  B.,  and  they  were  See  infra,  H  1883-^6. 
so  delivered  and  never  paid  for ;  and  Where  the  third  count  of  an  indict- 
in  further  pursuance,  etc.,  and  in  order,  ment  to  obtain  money  under  false  pre- 
etc.,  B.  allowed  them  to  continue  in  tences  charged  the  offence  in  general 
his  house  till  they  were  taken  in  terms  as  a  conspiracy  to  cheat  the 
execution  as  after  mentioned.  That  prosecutor  by  false  pretences,  without 
the  defendants,  in  further  pursuance,  setting  out  the  false  pretences,  the 
etc,  did  falsely  and  fraudulently  pre-  evidence  was,  that  the  prosecutor 
tend  that  certain  debts  were  due  from  was  told  by  the  defendant  ^that  cer- 
B.  to  K.  and  P.,  two  others  of  the  de-  tain  horses  had  been  the  property  of 
fendants,  and  K.  and  P.  did,  to  obtain  a  lady  deceased,  and  were  then  the 
payment  of  such  fictitious  debts,  by  property  of  her  sister,  and  never  had 
collusion  with  B.,  commence  actions  been  the  property  of  a  horse  dealer, 
against  B.;  that  K.  and  P.  collusively  etc.  All  these  statements  were  false, 
signed  judgment  against  B.  in  the  the  defendants  knowing  that  nothing 
actions,  and  issued  execution  thereon,  but  a  belief  of  their  truth  would  have 
by  virtue  of  which  the  goods,  before  induced  the  prosecutor  to  make  the 
the  expiration  of  the  times  of  credit,  purchase.  The  conspiracy  was  proved, 
were  taken  in  execution,  and  sold  to  It  was  held  that  this  count  was  suffi- 
satisfy  the  fictitious  debts :  and  so  the  cient,  and  that  it  charged  an  indict- 
jurors  found  '^  the  defendants,  in  man-  able  offence.  R.  v.  Kenrick,  5  Q.  B. 
ner  and  means  aforesaid,  did  cheat  and  49  (1843). 

defraud  W.  W.  and  C.  W.  of  the  Nor  is  this  the  only  case  in  which 
goods."  The  indictment  was  sus-  the  Court  of  King's  Bench  has  re- 
tained in  the  Queen's  Bench.  B.  v,  affirmed  B.  v.  Gill.  In  B.  v,  GK>mpertz, 
King,  7  Q.  B.  782;  D.  &  M.  741,  9  Q.  B.  824  (1846),  the  last  of  eight 
citing  B.  V,  Spragg,  2  Burr.  993 ;  B.  v,  counts  charged  the  defendants  with 
De  Berenger,  3  M.  &  S.  67.  Error  conspiring  '*  by  divers  false  pretences 
being  brought  upon  the  judgment,  it  and  indirect  means  to  cheat  and  de- 
was  ruled  in  the  Exchequer  Chamber  fraud  the  said  S.  P.  B.  of  his  moneys, 
that  the  indictment  was  defective,  not  to  the  great  damage,  fraud,  and  deceit 
in  the  offence  charged,  but  in  the  of  the  said  S.  P.  B.,  to  the  evil  exam- 
parties  to  be  defrauded,  it  being  held  pie,"  etc.  There  was  a  verdict  for  the 
that  the  words  alleging  conspiracy  crown  on  each  of  the  counts,  before 
showed  a  design  to  injure,  not  trades-  Lord  Denman,  C.  J.,  at  the  Middlesex 
men  indefinitely,  but  individuals,  and  sittings,  and  on  December  17, 1846,  a 
therefore  either  the  persons  should  motion  for  a  new  trial  was  argued  be- 
have been  named,  or  an  excuse  fore  the  court  in  banc.  ''First,  we 
stated  for  not  naming  them,  and  that  think,"  said  Lord  Denman,  in  giving 
the  allegation  of  conspiracy  was  not  the  opinion  of  the  court,  ''  that  there 
aided  by  the  overt  acts ;  and  that  the  is  no  ground  for  arresting  the  judg- 
overt  acts  themselves  did  not,  either  in  ment  in  this  case;  one  count  is  good, 
connection  with  the  allegation  of  con-  on  the  authority  of  B.  v.  Gill,  never 
spiracy  or  independently,  amount  to  overruled,  but  founded  on  excellent 
indictable  misdemeanors.  King  v.  B.,  reason,  and  always  recognized,  though 
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false  pretences  and  indirect  means. '^     The  only  positive  qualifica- 
tions that  have  been  grafted  on  the  principle  Bxeyfirdy  that  it  must 

not  without  regret,  because  that  form  with  a  conspiracy,  by  &lse  pretences 

of  indictment  may  give  too  little  infor-  and  subtle  means  and  devices,  to  ex- 

mation  to  the  accused.    A  £eut  obser-  tort  from  T.  £.  one  sovereign,  his 

vation  was  made  upon  the  manner  in  moneys,  and  to  cheat  and  defraud  him 

which  that  precedent  was  treated  in  thereof.    The  evidence  failed  to  prove 

E.  V.  Biers,  1  Ad.  &  £1. 827 ;  but  even  that   the   defendants  employed  any 

from  the  expressions  there  used,  and  false  pretence  in  the  attempt  to  ob- 

much  more  from  what  has  been  said  in  tain  the  money.    It  was  held  that  so 

later  cases,  it  appears  plainly  that  the  much  of  the  count  might  be  rejected 

court  has  never  doubted  the  correct-  as   surplusage,  and   the   defendants 

ness  of  the  decision  in  R  v.  Gill."  convicted  of  the  conspiracy  to  extort 

In  1848  an  indictment  was  sustained  and  defraud, 
in  the  Exchequer  Chamber,  which  In  Latham  v.  B.,  (in  error)  9  Gk>x  C. 
averred  merely  that  the  defendants  C.  516;  5  B.  ^S.  685,  the  defendants 
"  unlawfrilly,  fraudulently,  and  de-  were  tried  at  a  quarter  sessions  upon 
ceitfuUy  did  conspire,  combine,  con-  an  indictment,  one  of  the  counts  of 
federate,  and  agree  together  to  cheat  which  charged  a  conspiracy,  ''  by 
and  defraud  the  prosecutor  of  his  divers  &lse  pretences  against  the  stat- 
goods  and  chattels,  to  the  great  dam-  ute  in  that  case  made  and  provided, 
age,"  etc.  Sydserff  v,  B.,  11  Q.  B.  the  said  B.  B.  of  his  moneys  to  de- 
245.  "  B.  V.  Biers,"  1  Ad.  &  £1.  827,  fraud,  against  the  form  of  the  stat- 
said  Wilde,  0.  J.,  "  was  relied  on  in  ute."  It  was  held  that  the  count 
support  of  the  objection,  and  as  over-  sufficiently  charged  a  conspiracy  to 
ruling  Bex  v.  Gill,  from  which  we  obtain  money  by  &lse  pretences, 
think  the  present  case  is  not  distin-  It  may  now  be  viewed  as  finally 
guishable.  But,  upon  referring  to  the  settled  that  an  indictment  charging 
judgment  in  Bex  v.  Biers,  there  ap-  that  the  defendants  unlawfrilly,  fraud- 
pears  strong  reason  to  doubt  whether  ulently,  and  deceitfrdly  did  conspire, 
it  did  not  go  wholly  on  the  one  ob-  combine,  confederate,  and  agree  to- 
jection  to  the  special  counts.  Neither  gether  by  false  pretences,  specified 
Bex  v.  Gill,  nor  any  other  authority  as  far  as  possible,  to  cheat  and  de- 
at  all  bearing  on  the  point,  was  re-  fraud  the  prosecutor  of  his  goods  and 
ferred  to  in  the  judgment;  and  it  chattels,  is  good.  Sydserff  v.  B.,  (in 
appears  distinctly  from  the  recent  error)  11  Q.  B.  245 ;  12  Jur.  418— £x. 
case  of  Begina  v,  Gk)mpertz  that  Bex  Ch. ;  B.  v.  Heymann,  L.  B.  8  Q.  B. 
V.  Biers  has  never  been  considered  by  102 ;  12  Cox  C.  C.  883.  See,  also, 
the  Court  of  Queen's  Bench  as  over-  in/ra^  {  1382.  As  suggesting  due 
ruling  Bex  v.  Gill.  We  are  of  opinion  limits  to  B.  v.  Gill,  see  White  v,  B., 
that  this  count  is  good."  This  case  13  Cox  C.  C.  818  (Irish  Q.  B.). 
goes  to  an  unsafe  extreme ;  but  so  far  It  has  been  held  that  a  party  may 
as  it  reaffirms  B.  v.  Gill,  it  has  been  be  convicted  of  a  conspiracy  to  cheat 
approved  by  succeeding  cases.  B.  v.  and  defraud,  by  means  of  a  false  and 
Whitehouse,  6  Cox  C.  C.  88;  R  v.  fraudulent  representation  as  to  the 
Carlisle,  Ibid.  866;  25  £ng.  Law  &  solvency  or  the  trade  of  another, 
£q.  577.  In  B.  v,  Yates,  6  Cox  C.  C.  although  the  representation  was  oral, 
441,  a  count  charged  the  defendants  and  one  for  which,  per  se,  he  would 
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appear  from  the  indictment  that  the  property  sought  to  be  obtained 
was  not  the  property  of  the  defendant  ;*  and,  secondly,  that  if  the 
indictment  be  general,  the  court  will  order  the  prosecutor  to  fur- 
nish particulars  of  the  charges  to  be  relied  on,  though  it  will  not 
compel  him  to  state  the  details  of  the  acts  to  be  proved,  nor  time 
and  place,  with  minute  exactness.'  The  weight  of  authority  in  the 
United  States  is  that  at  common  law  these  conclusions  may  be  sus- 
tained f  and  that  an  indictment  averring  that  the  defendants  did 

not  be  civilly  liable  under  9  Qeo.  IV.  spiring  to  violate  that  section  of  the 

c  16,  8. 14;  and  that  in  sach  case  the  Act  of  1842,  abolishing  imprisonment 

question  will  be  not  merely  whether  for  debt,  which  makes  it  a  misde- 

the  representation  was  false  and  fraud-  meanor  for  a  debtor  to  secrete  his 

nlent,  but  whether  it  was  made  in  property  with  intent  to  defraud  his 

collusion  with  the  co-defendant  for  creditors.    How  far   the  indictment 

the  purpose  of  cheating  the   prose-  shrank  below  the  statutory  standard 

cator.    E.  v.  Timothy,  1  F.  &  F.  39.  is  examined  in  the  text,  the  inquiry 

*  R.  V,  Parker,  11  L.  J.  (N.  8.)  234 ;  now  being  whether  there  was  any- 

8  Q.  B.  292 ;  2  G.  &  D.  709.  thing  in  the  reasoning  of  the  court 

'  E.  V.  Hamilton,  7  C.  &  P.  448 ;  E.  which  would  divert  the  application 

V,  Eenrick,  5  Q.  B.  49 ;  Whart.  Free,  of  the  express  point  ruled  in  England 

351.    As  to  bill  of  particulars,  see  from    our   own   practice.    After  no- 

tt|/ra,  {  1386 ;  Whart  Cr.  PI.  &  Pr.  ticing  the  inadequacy  of  this  indict- 

22  157,  702.  ment  to  sustain  a  conviction  for  the 

'  State  V.  Bartlett,  80  Me.  132, 1849;  statutory  offence,  independent  of  the 

Com.  V,  Ward,  1  Mass.  473.  1805;  conspiracy, Gibson, C.  J., said:  "Now, 

Com.  V.  Tibbets,  2  Ibid.  536,  1807 ;  though  it  may  not  be  necessary  in  an 

Com.  1^.  Warren,  6  Ibid.  72,  1809 ;  indictment  for  conspiracy  so  minutely 

Com.  v.  M'Sasson,  8  S.  &  E.  420,  to  describe  the  unlawful  act,  where  it 

1822 ;  State  t^.  Buchanan,  5  Har.  &  J.  has  a  specific  name  which  indicates  its 

817,  1821 ;  State  v.  Miller,  79  Ind.  criminality,  yet  where  the  conspiracy 

198, 1881 ;  People  v,  Eichards,  1  Mich,  has  been  to  do  an  act  prohibited  by 

216,  1849,  and  cases  hereafter  cited,  statute,  the  object  which  makes  it  un- 

See  Com.  v.  Fuller,  132  Mass.  563,  lawful  can  be  described  only  by  its 

1882.  particular  features,  and  without  being 

It  may,  however,  be  open  to  ques-  so,  it  cannot  be  shown  that  the  con- 
lion  whether  the  rule  just  expressed  federates  had  an  unlawful  purpose.  It 
has  not  been  shaken  in  Massachusetts  may  be  said  that  the  form  of  a  crimi- 
and  Pennsylvania.^  In  Pennsylvania,  nal  purpose,  meditated  but  not  put  in 
down  to  1847,  the  rule  was  never  dis-  act,  can  seldom  be  described ;  but  it 
puted,  and  a  series  of  convictions  were  can  be  as  readily  laid  as  proved."*  It 
sustained  on  its  authority.  In  1847,  ib  true  that  in  a  preceding  passage 
however,  the  Supreme  Court  examined  exception  was  taken  to  the  omission 
in  error  the  record  of  a  case  in  which  in  the  indictment  of  a  description  of 
the  defendants  were  convicted  of  con-  the  place  where  the  secreted  goods 

were  kept,  and  the  person  who  had 
1  Com.  V.  Eastman,  1  Cush.  189,  1848;  Com. 
V.  Hartmann,  5  Barr,  60, 1847.  «  Com.  t;.  Hartmann,  5  Ban,  60, 1847. 
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designedly  and  fraudulently  conspire  to  cheat  by  false  pretences, 
setting  out  such  pretences  when  practicable,  and  when  not  practica- 

them  m  custody,  and  the  time  and  This  view  is  sustained  by  an  elabo- 

place  of  the  transaction,  and  it  was  rate  opinion  of  Judge  Hare,  in  Com. 

argued  that  as  a  conspiracy  to  secrete 

goods  abroad,  haying  for  its  object  fore,  in  order  to  make  out  Uie  ofl^nce,  that  the 

no  infraction  of  the  laws  of  Pennsyl-  f^^'f  "^"^^^  f^**^  nnlawftil  means  wore  to 

,  J       .  ,         .     .     1  .     x»  ^^®  ^^^^  employed.   Judge  Yeates,  however, 

Yania,  would  not  be  criminal  m  Penn-  held  both  connte  good  (Pamphlet  Trial,  208) ; 

sylvania,  such  an  hypothesis  should   and  though  a  motion  for  a  new  trial  wasaigned 

be  distinctly  excluded  by  the  record.  ^^  ^'^^  ®^«'«^  ^^^^  ^^®  co^^  ^  i^'^c 
Tj«*  :♦  -,511   V  J -AS     IX         XX       -t      (^™-  **  Eberle,  8  S.  <&  R  9, 1817),  it  does  not 

But  It  wiU  be  no  difficult  matter  to   ^ppe^,  from  the  report  thai  the  objecUons  to 

frame  a  count  for  a  conspiracy  in  such   the  indictment  were  pieaaed.    The  Judgment 

a  way  as  to  meet  these  difficulties,  of  the  court  below  was  sustained. 

without  essentially  varying  from  the  ^JZ^^Tl^T^.:'^::^'^ 
rules  previously  announced.  By  deceive  and  defraud  dlvera  dtisens  of  the 
charging    that    the   defendants   con-   commonwealth  of  great  sums  of  money,  hj 

spired  by  "divers  false  pretences  and  "^^  ""^ .u^J^^'^'^lll^  fijise,  ili^. 
.    J.       ^  XI-  J     L         X      "*^  unauthorized  paper  writing  in  the  form 

indirect  means,  then  and  there  to  and  slmiutude  of  banJc  notes,  which  were  of  no 
cheat  and  defraud  the  said  A.  B.  of  value,  and  purported  to  have  been  promissory 

his  goods."  etc.,  describing  the  pre-  notesforthepaymentofdlyers  sums  of  money 

.                            .,                   .VI             .  on  demand  by  a  company  which  was  in  fiust 

tences  as  exactly  as  possible,  an  in-  ^catlovm.    The  indictment  was  sustained, 

dictable  offence  will  be  made  out.^  though  at  the  Ume  there  was  no  statute  in 

Pennsylvania  making  it  indictable  to  obtain 

1  In  Com.  V.  Eberle,  F.  K,  with  fifty-eight  property  on  false  pretences.    Still,  however, 

others,  members  of  a  German  Lutheran  con-  the  passing  of  a  bateh  of  fictitious  notes  has 

gregation  in  Philadelphia,  were  charged,  in  been  held  a  cheat  at  common  law,  and  on  this 

the  first  count,  with  conspiring  "to  prevent,  ground  the  case  may  be  reconciled  with  the 
by  force  and  arms,  the  use  of  the  English  Ian-,  current  of  authority.  Collins  v.  Com.,  3  S.  &  R. 

guage  in  the  worship  of  Almighty  God  among  220. 

the  said  congregation,  and  for  that  purjxMse  In  a  cam  some  years  later,  the  second  count, 
did  then  and  there  wickedly  and  unlawlfhlly  on  which  alone  the  prosecution  laid  stress, 
and  oppressively  confederate  and  agree  among  averred  that  the  defendants  "conspired  to 
themselves,  and  did  then  and  there  determine  cheat  and  defiraud  J.  8.  of  the  aforesaid  heifer." 
and  firmly  bind  themselves  before  God,  and  "  There  may  be  confederacies,"  said  Gibson, 
solemnly  to  each  other,  to  defend,  with  their  J.,  in  giving  the  opinion  of  the  court.  "  which 
bodies  and  lives,  the  German  divine  worship,  are  lawful ;  and  you  must  therefore  set  forth 
and  to  oppose  by  every  means,  lawfiil  or  un-  some  object  of  the  confederates  which  it  would 
lawftQ,  the  introduction  of  any  other  language  beunlawfiil  for  them  to  attain  either  singly, 
into  the  chureh;"  and  that  in  pursuance  of  the  or  which,  if  lawAil  singly,  it  would  be  dan- 
conspiracy,  eto.,  the  defendants  did  afterward,  gerous  to  the  public  to  be  attained  by  the  com- 
at  an  election,  etc,  create  a  great  riot  and  bination  of  individual  means.  For  it  is  the 
tumult,  ete.,  and  did  commit  divers. assaults,  object  that  Imparts  to  the  conlbdency  its 
The  second  count  charged  simply  the  con-  character  of  guilt  or  innocence ;  and  of  the 
spiracy,  without  any  overt  acts.  Oom.  v.  nature  of  such  object,  and  the  bearing  wliich 
Eberle,  8  8.  &  R.  9, 1817.  See  Pamphlet  Trial,  the  various  kinds  of  it  may  have  on  the  ques- 
218.  At  the  trial,  before  Yeates,  J.,  exceptions  tion  in  diiforebt  cases,  it  is  at  present  neoes- 
were  taken  to  the  indictment,  and  its  insufii-  sary  to  say  no  more  than  that  where  it  is  the 
dency  was  urged  with  great  learning  by  the  doing  of  an  act  which  would  be  indictable,  it 
eminent  counsel  engaged.  It  was  said  that,  would  undoubtedly  render  the  ooufbderacy 
casting  out  the  overt  acts,  which  were  always  criminal.  But  in  stating  the  object,  it  is  un- 
considered mere  aggravation,  that  there  was  necessary  to  state  the  means  by  which  it  is  to 
nothing  in  the  charging  portion  of  the  indict-  be  accomplished,  or  the  acts  that  were  to  be 
ment  to  show  that  an  ofibnce  was  really  com-  done  in  pursuance  of  the  original  design ; 
mitted.  The  object  in  the  alleged  conspiracy  they  may,  in  fiict,  not  have  been  agreed  on. 
was  clearly  lawfUl ;  it  was  necessary,  there-  You  need  not  set  forth  more  of  the  object  than 
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ble  duly  excusing  their  non-specifiGation,  is  good  wherever  obtain- 
ing goods  by  false  pretences  is  by  statute  indictable. 

V.  Barger,  Leg.  Int.  July  2,  1880 ;  the  object  to  be  an  offence,  either  by 
Whart.  Prec.  (4th  ed.)  607,  note;  14  statute  or  at  common  law.^  And  such 
Phila.  368, 1880.  is  also  the  rule  in  Maine,'  in  New 
In  Massachusetts  it  is  held  that  in  Hampshire,'  in  New  York,  at  common 
an  indictment  for  a  conspiracy  to  do  law,*  and  in  Michigan.^  The  same 
an  act  which  is  a  well-known  and  conclusion  is  reached  in  Iowa,*  in 
recognized  offence  at  common  law,  Indiana,^  Vermont,"  and  in  North 
the  object  of  the  conspiracy  may  be  Carolina.^  Nor  can  the  soundness  of 
described  in  the  general  terms  by  to  the  view  be  disputed. ''A  conspiracy 
which  it  is  fieuniliarly  known ;  if  the  cheat"  may  or  may  not  be  indictable, 
alleged  purpose  be  the  doing  of  an  since  cheat  is  a  term  capable  of  many 
act  which  is  not  unlawful  in  itself,  significations,  and  there  are  some 
but  which  is  to  be  effected  by  the  use  forms  of  cheating  which  the  law  does 
of  unlawful  means,  those  means  must  not  subject  to  indictment.  Hence  the 
be  particularly  set  forth ;  if  it  be  the  indictment,  when  it  charges  a  con- 
doing  of  an  act  which  is  not  an  offence  spiracy  to  cheat,  must  show  that  the 
at  conunon  law,  but  only  by  statute,  cheating  was  of  a  kind  cognizable  by 
the  purpose  of  the  conspiracy  must  criminal  law.^^  Thus,  in  Pennsylva- 
be  set  forth  in  such  a  manner  as  to  nia  in  1859,  where  the  point  decided 
show  that  it  is  within  the  terms  of  was  that  a  conviction  for  a  conspiracy 
the  statute.  The  words  "  cheat  and  to  cheat  and  defraud  creditors  did  not 
defraud,"  it  is  held,  do  not  necessarily  disqualify  the  defendant  as  a  witness, 

import  any  offence,  either  by  statute      ,  ^ _  ..^      ,  ^v  v  ,»«  «^o    « 

^  "^  J     V       /.  ^'o"**  *•  Eastman,  1  Gush.  189,  1848.    See 

or  at  common  law ;  and,  therefore,  an  com.  v,  Shedd,  7  ibid.  614, 1851 ;  Com.  v.  Prius, 

indictment  for  a  conspiracy,  in  which  9  Oray,  127, 1857.  See  Com.  v.  Fuller,  182  Mas. 

the  object  is  alleged  to  be  to  "cheat  «».  1882,  to  the  contrary. 

,  ,   -_    ,  „  .       A  /.  _xi_  •     J  X  M       ■  State  V.  Mayberry,  43  Me.  218,  1869.    See 

and  defraud,"  must  set  forth  m  detail  g^^^e  v.  Roberto,  81  ibid  320.  i85i. 

such  other  allegations  as  will  show  >  state  v.  Parker,  43  N.  H.  88,  I86i. 

*  Lambert  v.  People,  9  Cow.  678,  1827.    See 

to  neoenary  to  show  It  ,fW>m  Ita  general  nature,  this  case  discussed  it^flra,  g  1860. 1861 ;  and  aff. 

to  be  nnlawltil ;  for  that  is  aU  that  Is  neoes-  People  v.  Brady,  66  N.  T.  188, 1874. 

saiy  to  determine  the  character  of  what  Is.  In  ^  Alderman  v.  People.  4  Mich.  414, 1867 ;  Peo- 

tnith,  easentlally  and  exclusively  the  crime—  pie  v.  Arnold,  46  Ibid.  268, 1881.    See  People  v. 

the  conftderating  together ;  and  this  is  proved  Richards,  1  Ibid.  216, 1849.    "  By  divers  fieilse 

l7  the  precedents  produced  on  the  part  of  the  pretences  and  subtle  means  and  devices  "  is  a 

eommonwealth."   The  count  was  held  suffi-  sufficient  specification  to  sustain  an  indict- 

dent  to  support  the  Indictment.     Com.  v.  ment    People  v.  Clark,  10  Ibid.  810, 1862.    But 

M'Eisson,  8  8.  &  R.  420, 1822.  there  must  be  an  allegation  that  the  object  of 

To  the  same  efltect  is  Mifflin  v.  Com..  6  W.  dc  the  conspiracy  was  to  defhtud  i)erBons  to  be 

&  461, 1848.    For  the  Indictment  In  this  case,  specified  as  fiir  as  practicable.  Peoples.  Arnold, 

see  Whart  Prec.  879.    So,  even  after  Com.  v.  46  Ibid.  268, 1881. 

Hartntann,  on  an  indictment  Ibr  a  conspiracy  *  State  v.  Jones,  13  Iowa,  269, 1862. 

to  cheat  by  oflbilng  to  sell  foiged  foreign  bank  ^  MlUer  v.  State,  79  Ind.  198, 1881. 

notes,  of  a  denomination  the  circulation  of  ^  State  v.  Keach,  40  Vt.  118, 1868.  Nor  is  this 

which  was  forbidden  by  law,  which  aveired  cured  in  Vermont  by  the  words  "by  divers 

that  the  defendants,  in  pursuance  of  their  con-  fiilse  pretences  and  subtle  devices."    Ibid, 

ipiracy,  did  "offer  to  sell,  pass,  utter,  and  •  State  v.  Younger,  1  Dev.  867, 1827. 

publish  to,"  etc.,  it  was  held  that  the  means  ><>  Rhoads  v.  Com.,  16  Pa.  272, 1861.    Clary  v. 

whereby  the  conspiracy  was  to  be  effected  Com.,  4  Barr,  210, 1846 ;  Twitchell  v.  Com.,  9 

were  sufficiently  stated.    Twitchell  v.  Com.,  Ibid.  211, 1848 ;  Com.  v.  McGowan,  2  Parsons, 

9  Barr,  211, 1848.  841, 1848 ;  Hazen  v.  Com.,  28  Pa.  366, 1864. 
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§  1349.  Where  the  means  are  developed,  and  show  a  fraudulent 
scheme  in  operation,  the  offence  is  clearly  indictable.' 
merits  a  Thus  it  has  been  held  that  an  indictment  lies  for  a  con- 
to°defn!aS  spiracy  to  make  a  party  drunk,  and  to  cheat  him  while 
abfe  "^"^  at  cards  f  a  conspiracy  to  obtain  money  from  another  by 
false  pretences,  though  the  money  is  obtained  mediately 
by  a  contract  f  a  conspiracy  to  impose  pretended  wine  upon  a  man 
as  and  for  true  and  good  Portugal  wine,  in  exchange  for  goods  f  a 
conspiracy  to  defraud  a  bank  by  false  pretences  and  other  illegal 

Judge  Woodward,in  giving  the  opinion  a  statute  exists  making  cheating  by 
of  the  court,  quoted  approvingly  the  false  pretences  indictable,  an  indict- 
language  of  Gibson,  C.  J.,  in  Hart-  ment  charging  a  conspiracy  to  cheat 
mann's  Case,  that  "  a  conspiracy  is  by  ''  divers  false  pretences "  must,  if 
even  less  than  an  attempt/'  and  that  further  non-specification  be  excused, 
an  attempt  to  commit  an  offence  be  good.*  As  long  as  the  law  makes 
should  never  be  punished  more  se-  an  unexecuted  conspiracy  indictable, 
verely  than  the  perpetration  of  it.  we  must  permit  the  offence  to  be  set 
This  was  said  arguendo^  and  it  was  forth  merely  as  an  unexecuted  con- 
admitted  that  a  conspiracy  to  cheat  spiracy,  without  the  specification  of 
by  false  pretences  was  indictable  in  detail  which  the  very  idea  of  incom- 
Pennsylvania.^  It  was  subsequently  pleteness  excludes.  Any  indefinite- 
expressly  held  by  the  same  court  that  ness  in  pleading  in  this  respect  will 
a  conspiracy  to  cheat  by  false  tokens  be  cured,  as  stated  above,  by  re- 
cannot  be  more  severely  punished  quiring  the  prosecution  to  file  a  bill 
than  the  offence  itself,  that  is,  by  of  particulars.' 
imprisonment  not  exceeding  one  year.'  '  See  ir^ray  2  1370 ;  Ck>m.  v.  Fuller, 
In  an  indictment  for  a  conspiracy  to  132  Mass.  563, 1882.  As  to  sufficiency 
do  an  act  prohibited  by  the  common  of  indictment  for  conspiracy  to  cheat, 
lawy*  said  Lewis,  0.  J.,  in  1864,  "where  see  People  v,  Olson,  15  N.  Y.  Sup.  778, 
the  act  has  a  specific  name  which  in-  1891. 

dicates  its  criminality,  it  is  not  necea-  ■  State  v.  Younger,  1  Dev.  357, 1827. 

sary  to  describe  it  minutely.    But  it  '  B.  v.  Kenrick,  5  Q.  B.  49 ;  D.  &  M. 

has  been  thought  that  where  the  ob-  208.     Infra^  2  1370.     Ck>nspiracy  to 

ject  of  the  conspiracy  is  merely  for-  defraud  insurance  company,  see  Mus- 

bidden  by  the  statutes,  it  can  be  de-  grave  v.  State,  138  Ind.  297, 1892. 

scribed  only  by  its  particular  features.'  *  R.  v.  Mackarty,  2  Ld.  Baym.  1179. 

But  even  in  offences  of  this  character  See  State  v,  Rowley,  12  Conn.  101, 

it  has  never  been  held  necessary  to  1837. 

set  forth  the  unlawful  object  with  the  ,  g^  g^^  ^  ^^^^^^  .^  Conn,  loi,  1887 ; 

precision  required  in  an  indictment  people  v.  Clark,  lo  Mich.  8io,  1862;  state  v. 

for  perpetrating  it."*    And  wherever  Cawood,  2  Stewart,  (Ala.)  86o,  1880;  State ». 

Tonnger,  1  Dev.  867, 1827 ;  State  v.  Buchanan, 

1  Blckel  V.  Fasig,  88  Pa.  468, 1859.  6  Har.  &  J.  817, 1821 ;  Bloomer  v.  State.  48  Md. 

<  WUllamsv.  Com.,  84  Pa.  178, 1860.  821,  1878;  State  v.  Dewltt,  2  HUl,  (S.  C.)  282. 

*  Com.  V.  Hartman,  6  Bair,  60, 1847.    Lewis  1884 ;  Isaacs  v.  State,  48  Mlas.  284, 1878 ;  as  weU 

U.  S.  Cilm.  Law,  228.  as  the  Pennsylvania  and  English  cases  hereto- 

«  Hasen  v.  Com.,  28  Pa.  855,  1854.    Jh/to,  fore  cited. 

22 1881, 1404.  •  Infra,  1 1885 ;  Whart.  Cr.  PI.  &  Pr.  {?  157, 702. 
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means  of  large  sums  of  money  ;^  a  conspiracy  to  defraud  the  govern- 
ment of  taxes  f  a  conspiracy  by  a  female  servant  and  a  man  whom 
she  got  to  personate  her  master  and  marry  her,  in  this  way  to  de- 
fraud her  master's  relations  of  a  part  of  his  property  after  his 
death  f  a  conspiracy  to  marry  under  a  feigned  name  so  as  to  raise 
a  specious  title  to  the  estate  of  the  person  whose  name  is  assumed  ;^ 
a  conspiracy  to  defraud  a  settler  on  public  lands  of  the  United 
States  of  his  rights;^  a  conspiracy  (by  false  pretences)  to  injure  a 
man  in  his  trade  or  profession  f  a  conspiracy  to  charge  a  man  as 
the  reputed  father  of  a  bastard  f  conspiracy  to  cheat  by  offering  to 
sell  forged  foreign  bank  notes  of  a  denomination  of  which  the  cir- 
culation is  prohibited  in  the  prosecuting  State  f  a  conspiracy  to 
manu&cture  spurious  indigo,  with  intent  to  sell  it  at  auction  as' 
good,  to  defraud  the  purchaser  whoever  he  may  be  ;•  a  conspiracy  to 
defraud  the  public  generally,  though  no  specific  persons  were  made 
its  object  ^^  a  conspiracy  to  induce  by  means  of  false  statements  the 
prosecutor  to  make  an  absurd  bet  ^^  a  conspiracy  between  N.  and 
the  book-keeper  of  a  bank,  that  N.  was  to  draw  cheques  on  the 
bank,  and  the  book-keeper  was  to  arrange  the  entries  in  the  bank, 
so  as  to  make  it  appear  that  N.  was  a  creditor  of  the  bank  jto  the 
amount  of  the  cheques  ;^'  a  conspiracy  to  file  a  fraudulent  bond  ;^ 

^  State  V,  Buchanan,  5  Har.  &  J.  317,  or  indictment  woald  lie  for  such  acts. 

1821.    As  to  conspiracy  to  defraud  by  But  this  is  obiter ,  since  the  proposition 

means  of  forged  promissory  notes,  see  on  which  the  decision  rests  is  that  it  is 

State  V,  Thaden,  43  Minn.  253, 1890.  sufficient  to  constitute  a  conspiracy  if 

■  U.  S.  V,  Boyden,  1  Low.  266, 1868 ;  two  or  more  persons  combine  by  fraud 

U.  S.  V,  Smitiii,  2  Bond,  328,  1869;  and  fetlse  pretences  to  injure  another. 

TJ.  S.  V,  Dustin,  Ibid.  332,  1869.    In-  The  case,  therefore,  was  that  of  a  con- 

fra,  { 1373.  spiracy    to    commit    an    indictable 

*  R.  V,  Taylor,  1  Leach,  49.  offence. 

*  R.  V,  Robinson,  1  Leach,  44 ;   2  M  Hawk.  c.  72,  s.  2. 

East  P.  C.  1010.  ®  Twitchell  v.  Com..  9  Barr,  211, 

*  U.  S.  V.  Waddell,  16  Fed.  Rep.  1848.    See  Clary  v.  Com.,  4  Ibid.  210, 
221, 1883.    Infra,  {  1366  a.  1846 ;  State  v.  Vanhart,  2  Harr.  (N.  J.) 

*  R.v.EccleB,l  Leach,  274.  Eccles's  327,  1839. 

case,  so  &r  as  it  goes  to  show  that  a      *  Com.  v.  Judd,  2  Mass.  329, 1807. 
mere  conspiracy  to  impoverish   an-      '^  R.  v,  De  Berenger,  3  M.  &  S.  67  ; 
other  is  indictable,  may  be  regarded  R.  v.  Roberts,  1  Camp.  399 ;  Gardner 
as  OTermled  by  R.  v.  Rowlands,  2  Den.  v.  Preston,  2  Day,  (Conn.)  205, 1805. 
C.  C.  364 ;   5.  Cox  C.  C.  460,  468 ;   17      "  R.  v,  Hudson,  3  Cox  C.  C.  306. 
Q.  R  671.  "  Com.  v.  Peering,  4  Clark,  (Phila.) 

In  R.  V.  Warburton,  wi/ra.  Cock-  29,1822;  Brightly  R.  316, 1822. 
bom,  C.  J.,  argued  that  a  conspiracy      "  Com.  v,  Gkdlagher,  4  Penn.  L.  J. 
would  be  indictable  even  if  no  action  68, 1844.    Infra,  2  1357. 
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a  conspiracy  to  extort  a  deed  by  means  of  a  peace  warrant  /  a  con- 
spiracy to  make  a  series  of  pretended  purchases  of  stock  in  order  to 
induce  brokers  to  advance  large  sums  on  such  purchases,  and  thus 
defraud  them  f  a  conspiracy  to  induce  a  party  to  forego  a  just 
claim  by  false  representations  as  to  its  value  f  a  conspiracy  to  ob- 
tain possession  of  goods,  under  the  pretence  of  paying  cash  for  them 
on  delivery,  the  buyer  knowing  that  he  had  no  funds  to  pay  with, 
in  fraud  of  the  seller  ;^  a  conspiracy  to  induce  persons  to  take  shares 
in  a  new  company,  to  which  was  to  be  transferred  the  business  of 
an  old  company  known  to  the  conspirators  to  be  hopelessly  insol- 
vent and  worthless,  with  a  view  of  defrauding  and  cheating  the  per- 
sons so  taking  and  paying  for  their  shares  of  the  price  which  they 
would  have  to  pay  f  and  a  conspiracy  to  sell  fraudulent  railroad 
tickets.* 

'  State  V,  Shooter,  8  Rich.  (S.  C.)  he  returned  into  the  room,  that  there 

72, 1854.  was  no  pen  in    the   case,  and    the 

'  Com.    V.    Supt.    Phila.     County  prosecutor  staked  50«.    On  the  pencil 

Prison,  6  Phila.  169  (Ladlow,  J.,  1866).  case  being  tamed  up,  another  pen  fell 

'  R. V.Carlisle,  25  Eng.  Law.  &  Eq.  into  the  prosecutor's  hand,  and  the 

577 ;  Dears.  887 ;  6  Cox  C.  C.  866.  three  took  the  money.     It  wafi  held, 

In  this  case  the  indictment  alleged  that  the  evidence  supported  a  conyic- 

that  S.  sold  B.  a  mare  for  £89 ;   that  tion  upon  a  count  charging  the  three 

while  the  price  was  unpaid,  B.  &  C.  with  conspiring  by  false  pretences  and 

conspired  by  false  and  fraudulent  rep-  fraudulent  devices  to  cheat  the  prose- 

resentations  made  to  S.  that  the  mare  cutor  of  his  money,  although  it  ap- 

was  unsound,  and  that  B.  had  sold  her  peared  that  he  had  the  intention  of 

for  £27,  to  induce  S.  to  accept  £27,  in-  cheating  one  of  the  ihree  if  he  could, 

stead  of  the  agreed  price  of  £39,  and  B.  v.  Hudson,  Bell  C.  C.  263 ;   8  Cox 

thereby  to  defraud  S.  of  £12.    It  was  C.  C.  805. 

held  that  the  indictment  was  good,  and  As  will  be  seen  more  fully  (i^i/ra, 

that^  being  supported  by  proof  of  the  2 1859). conspiring  to  cheat  a  partner  by 

facts  alleged,  it  warranted  a  convic-  false  entries  at  the  time  of  the  settle- 

tion.  ment  of  an  account,  though  in  a  way 

♦  Com. «.  Eastman,  lCush.189, 1848.  which  if  executed  by  a  single  indi- 

*  R.  ».  Gumey,  11  Cox  C.  C.  414;  yidual  would  not  be  indictable,  is  in- 
Redding  v.  Wright,  49  Minn.  822, 1892.  dictable  as  a  conspiracy.    R.  v.  War- 

•  Bloomer  v.  State,  48  Md.  521, 1878.  burton,  L.  R.  1  C.  C.  274  (1872). 
Three  persons  being  in  a  public       Where  the  defendants  started  out  on 

house  with  the  prosecutor,  one  of  a  fox  chase  and  then  turned  their  at- 
them,  in  concert  with  the  other  two,  tention  to  chasing  cattle,  some  of 
placed  a  pencil  case  on  the  table  and  which  were  killed,  it  was  held  that  this 
left  the  room.  While  he  was  absent,  was  indictable  as  a  conspiracy,  and 
one  of  the  two  remaining  took  the  that  it  was  not  necessary  to  prove  any 
pen  out  of  the  case,  and  put  a  pin  in  original  malicious  plan  toward  the 
its  place,  and  the  two  induced  the  party  injured.  Lowery  v.  State,  30 
prosecutor  to  bet  with  the  other,  when  Tex.  402, 1867. 
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§  1360.  Bat  an  indictment  will  not  lie  for  a  conspiracy  to  kill 
game,  or  to  commit  any  other  mere  civil  trespass  -^  nor  for  j^^^  ^.^j 
a  conspiracy  to  sell  a  man  an  unsoand  horse^  there  being  trespass  or 
no  fraudulent  devices  ^  nor  for  a  conspiracy  to  deprive  a  enough ; 
man  of  an  office  ander  an  illegal  trading  company,  there  ^to'foroi- 
being  no  overt  act  f  nor  for  a  conspiracy  to  procure  an  ^K®?*^ 
over-insurance,  there  being  no  fraudulent  representations  tainer  of 
alleged.^    Nor  will  an  indictment  be  sustained  against  P'*™*"®"* 
H,,  C,  and  D.,  township  councillors,  etc.,  and  T.,  treasurer,  for  con- 
spiring unlawfully  and  fraudulently  to  obtain  and  get  into  their 
hands  £300  of  the  moneys  of  said  council,  then  being  in  the  hands 
of  T.  as  treasurer,  only  the  combination  being  averred.*     But  it  is 


Mr.  Wright  (Conspiracy,  36)  ques-  *  Com.  v.  Prius,  9  Gray,  127, 1867. 
tions  whether  an  indictment  for  con-  ^  Horseman  v.  R.,  16  Up.  Can.  Q. 
spiracy  could  be  maintained  in  cases  B.  643.  Infra,  i  1369. 
where  the  "  proposed  deceit  is  such  It  has  been  held  in  Massachusetts 
that  it  could  not  have  any  effect  in  that  an  indictment  does  not  lie  for  a 
deceiving  the  persons  intended  to  be  conspiracy  to  defraud  a  feme  covert  of 
defrauded."  He  proceeds  to  illustrate  a  promissory  note,  given  for  her  sepa- 
this  by  cases  where  conspiracies  are  rate  use  in  consideration  of  her  dis- 
made  to  effect  impossible  ends,  e.  g,,  tributive  share  in  an  estate.  Com. 
to  steal  non-existent  goods.  In  other  v.  Manley,  12  Pick.  173,  1831.  But 
woi^,  he  confounds  unsuitability  of  the  point  ruled,  though  the  case  has 
means  with  non-accessibility  of  ob-  been  cited  for  other  purposes,  was 
jects.  This  limitation  we  have  already  simply  that,  in  such  case,  the  prop- 
Mly  discussed,  giving  the  proper  dis-  erty  of  the  note  being  in  the  husband, 
tinctions.  Supra,  2S  174  et  seq.  To  the  fraud  should  have  been  laid  as 
apply  the  rules  there  stated  to  con-  directed  against  him. 
spiracies,  we  may  say  that  a  conspiracy  In  New  Jersey  it  has  been  held, 
to  effect  a  criminal  object  is  indictable,  under  the  peculiar  statute  of  that 
though  the  means  employed  are  only  State,  not  to  be  an  indictable  offence  for 
apparently  suitable,  and  that  when  a  several  persons  to  conspire  to  obtain 
conspiracy  to  effect  such  an  object  is  money  from  a  bank  by  drawing 
put  in  the  process  of  execution,  it  is  cheques  on  it  when  they  had  no  funds 
no  defence  that  thething  which  it  was  there.  State  v,  Rickey,  4  Halst.  293, 
intended  to  attack  was  (unknown  to  1827.  Such  a  position,  however,  can- 
the  conspirators)  removed  from  the  not  stand  at  common  law  in  those 
range  of  their  operations.  States  in  which  obtaining  money  by 

'  Ii^a,  I  1369;  R.  v.  Turner,  13  false  pretences  is  by  statute  indictable, 
East,  228 ;  State  v.  Straw,  42  N.  H.  and  is  questionable  even  at  common 
393,  1861.  As  to  R.  t;.  Turner,  see  law.  It  is  not,  indeed,  a  cheat  for  a 
comments,  infra,  2  1369.  party  to  draw  money  out  of  bank  be- 

'  R.  V.  Pywell,  1  Sl^rk.  402.  yond  bis  deposits.    But  if  this  be  done 

'  R.  V,  Stratton,  1  Camp.  649,  n,         by  a  combination  of  persons,  by  means 
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an  indictable  offenoe  to  conspire  to  forcibly  enter  certain  premises 
and  exclude  from  them  their  owner.^ 

§  1351.  The  bankrupt  acts  generally  make  indictable  the  re- 
moval of  goods^  in  contemplation  of  bankruptcy,  with  in- 
in  fVaud  of  tent  to  defraud  creditors.    Under  the  English  act  (and  the 
orhisoi^-    same  rule  as  to  frauds  on  public  justice  would  apply  at 
rndi^bie   ^"^"^^^  1*^),  a  conspiracy  to  remove  goods  in  contem- 
plation of  bankruptcy  is  complete,  even  though  no  adjudi- 

of  tricks,  by  which  the  bank  is  im-  the  same  way  as  if  it  had  charged  the 
poeed  upon,  a  conspiracy  is  made  up.  defendants  with  an  attempt  to  ^'  de- 
Supra^  {{  1847, 1367.  fraud  "  an  indiyidoal  by  drawing  bills 

The  reasoning  of  the  court  in  State  on  him  when  they  had  no  funds  in 
V.  lackey  rested  principally  on  the  as-  his  hands.    To  make  the  offence  a 
sumption  that  the  Revised  Statutes  of  misdemeanor,  it  would  be  necessary 
New  Jersey  limited  conspiracies  to  the  to  introduce  averments,  showing  that 
single  act  of  getting  an  innocent  man  by  some  fraudulent  means  the  bank 
indicted  by  malice  and  false  evidence,  was  to  be  induced  to  believe  that  the 
The  indictment  charged  that  the  de-  defendants  really  had   funds  in  its 
fendants  conspired  "  to  obtain  large  custody.    Now  it  is  plain  that  unless 
sums  of  money  and  bank  bills,  the  the  drawing  cheques  on  a  bank  where 
property  of  the  President,  Directors,  the  drawer  has  no  funds  is  made  penal 
and  Company  of  the  State  Bank  of  by  statute  in  New  Jersey,  the  indict- 
Trenton,    by  means  of  the  several  ment  in  State  v,  Rickey  was  too  broad, 
cheques  and  drafts  of  the  said ''  de-  It  showed  a  conspiracy  to  effect  an 
fendants  ''  respectively,  to  be  drawn  object  neither  per  se  indictable,  nor  a 
on  the  cashier  of  the  said  the  Presi-  misdemeanor  at  common  law.    If  it 
dent,  Directors,  and  Ck>mpany  of  the  had  contained  such  averment  the  in- 
State  Bank  of  Trenton,  when  they,  dictment,  on  the  principle  of  B.  v. 
the  said ''  defendants  "  had  no  funds  Gill,  would  have  been  good.    And  so 
in  said  bank  for  the  payment  of  the  far  as  State  v.  Rickey  conflicts  with 
said  cheques  and  drafts."    Overt  acts  the  position  in  the  text  it  is  much 
followed,  none  of  them  showing  a  shaken  by  State   v.  Norton,  3  Zab. 
specific  misdemeanor ;  and  with  so  lax  (N.  J.)  33,  1850.    See  State  v.  Cole, 
a  statement  of  the  cause  of  prosecu-   10  Vroom,  (N.  J.)  324, 1877. 
tion,  there  is  no  ground  for  surprise      In  Lambert  v.  People,  7  Oowan, 
that   the    court   thought   proper   to   (N.  Y.)  166,  1827,  9  Ibid.  678, 1827, 
quash  the  indictment,  even  had  the  the  indictment  was  even  more  gen- 
statutory    objection     not     obtained,  eral — it  merely  charging  the  defen- 
There  is  no  averment  that  the  de-  dant  with  conspiring  "  wrongfully,  in- 
fendants  knew  they  had  no  funds  in  juriouslyf  and  unjtuily,  by  wrongful  and 
the  bank;  there  is  no  averment  that  indirect  means,  to  cheat  and  defraud" 
they  were  to  have  no  funds  ready  at  the  prosecutors  of  their  goods,  and 
the  time  the  cheques  were  presented,   chattels,  and   effects,"  etc.    This  is 
The  indictment  was  to  be  treated  in  certainly  loose  pleading,  but  bad  as  it 

>  Wilson  V.  Com.,  96  Pa.  66,  1880. 
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cation  of  bankruptcy  has  taken  place.^  Under  the  United  States 
statutes,  others  than  the  bankrupt  may  be  indictable  for  a  conspir- 
acy with  him  to  violate  the  provisions  of  the  statute.^  Such,  also, 
is  the  case  in  New  York,  in  which  State  a  conspiracy  to  remove  or 
secrete  property  so  as  to  defraud  creditors  is  good,  if  stated  in  the 
words  of  the  statute.^  In  Pennsylvania*  greater  particularity  is  re- 
quired, it  being  held  that  an  indictment  charging  the  defendant 
with  ^^  removing  and  secreting  divers  goods  and  merchandises  of  the 
value  of  $5000,  the  description,  quantity,  and  quality  of  the  said 
merchandises  being  yet  unknown,^'  is  bad.  '^  Neither  time,  place, 
nor  circumstances,^'  said  the  chief  justice,  ^^  is  given,  and  the  goods 
are  not  attempted  to  be  described  by  the  place  where  they  were  kept, 
or  by  the  person  who  had  them  in  custody.  They  may  even  not 
have  been  in  the  State,  and  a  conspiracy  to  secrete  them  abroad, 
having  for  its  object  no  infraction  of  our  laws,  would  not  be  crim- 
inal at  home.  It  is  not  averred  even  that  the  defendants  had  any 
merchandise  at  all,  here  or  elsewhere ;  and  unless  they  had  it,  a 
conspiracy  to  conceal  it  would  have  been  a  conspiracy  to  do  what 
was  impossible.  It  might  be  inferred  from  the  motive  imputed 
that  they  had  it ;  but  Hawkins  says^  that  ^  in  an  indictment  nothing 
material  shall  be  taken  by  intendment  or  implication.'  Nor  are 
all  the  creditors  named  whom  the  defendants  are  charged  with  hav- 
ing conspired  to  defraud.  The  prosecutors  are  named  '  with  divers 
other  persons '  not  named ;  but  unless  the  additional  clause  were 
rejected  as  surplusage  at  the  trial,  the  accused  would  be  called  upon 
to  defend  themselves  in  the  dark."* 

§  1352.  The  only  cases  in  the  books  of  conspiracies  to  violate 
lottery  laws  arise  in   Pennsylvania,  and  were  produced   by  the 

was,  it  was  sustained  in  the 'Supreme  *  U.  S.  v,  Bayer,  4  Dill.  407, 1876. 

Comt,  and  the  judgment  on  it  only  See  supra,  i  1340  a^ 

reversed  in  the  Court  of  Errors,  after  '  People  v.  Underwood,  16  Wend. 

a  vigorous  struggle,  by  a  majority  of  546,    1837.    See   supra,  H  1238-39 ; 

one.    But  the  opinion  of  the  majority  Whart.  Free.  507. 

of  the  court  has  been  subsequently  *  Com.  v.  Hartmann,  5  Barr,  60, 

recognized  and  reaffirmed.    People  v,  1847.    See  supra,  i  1348,  note,  where 

Brady,  56  N.  Y.  182-189, 1874.  this  case  is  more  fully  noticed. 

*  Heymann  v,  R.,  L.  B.  8  Q.  B.  102 ;  *  Hawk.  b.  2,  c.  25,  s.  60. 

12  Cox  C.  C.  883.    See  8  Cox  App.  '  As  to  Iowa  statute,  see  State  v. 

1432.    For  other  illustrations,  where  Harris,  38  Iowa,   242,  1874;    as    to 

conspiracies  to  violate  a  statute  have  Massachusetts   statute,  see   Com.  v, 

been  held  indictable,  see  R.  v.  Bunn,  Barnes,  182  Mass.  242, 1882. 
12  Cox  C.  C.  316. 
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rigor  with  which  the  oourte  in  that  State  applied  the  doctrine  of 
variance  to  the  setting  out  of  lottery  tickets.  When 
oonBpira-  the  intentional  complexity  of  lottery  tickets  is  taken 
Y^XaAe  i^^  consideration  it  is  no  wonder  that  the  pleader  under 
ia^7  the  pressure  of  a  rule  which  held  "  Burrill "  for  '^  Burrall " 
to  be  a  fatal  variance  in  the  setting  forth  of  the  ticket, 
should  insure  beforehand  against  any  vices  in  the  statutory  count, 
by  adding  to  it  a  count  for  conspiracy.  This  device  was  counte- 
nanced by  the  Supreme  Court,'  in  a  case  virtually  resting  on  the 
authority  of  R.  v.  Gill,  discussed  in  a  previous  section.*  The  de- 
fendants were  charged,  in  eight  out  of  nine  counts,  with  the  statu- 
tory offences  of  selling  lottery  tickets,  offering  them  for  sale,  and 
advertising  them ;  some  of  the  counts  setting  out  tickets  in  full, 
others  merely  charging  the  sale  of"  a  lottery  ticket,"  etc.,  in  the  lan- 
guage of  the  act.  The  first  count  was  for  a  conspiracy  to  "  sell  and 
expose  to  sale,  and  cause  and  procure  to  be  sold  and  exposed  to  sale, 
a  lottery  ticket  and  tickets  in  a  lottery  not  authorized  by  the  laws  of 
the  Commonwealth  :"  therein  precisely  following  the  statute.  On 
motion  for  a  new  trial,  and  in  arrest  of  judgment,  the  court  held  : 
1.  That  the  counts  stating  the  offence  in  the  words  of  the  statute, 
without  setting  forth  the  ticket,  were  bad  from  want  of  sufficient 
particularity ;  2.  That  there  must  be  a  new  trial  on  the  count  set- 
ting forth  the  ticket,  in  consequence  of  a  variance  between  the 
ticket  and  the  indictment ;  but,  3.  That  the  conspiracy  count  was 
enough  to  sustain  a  conviction  at  common  law.  This  was  in  1822 ; 
and  in  1827,  after  a  conviction  on  both  classes  of  counts,  on  an  in- 
dictment of  the  same  character  (except  that  there  was  but  one  de- 
fendant, who  was  charged  with  conspiring  with  others  to  the  grand 
jury  unknown),  the  court  inflicted  the  statutory  punishment,  being 
a  fine  to  the  Union  Canal  Company  on  the  statutory  counts,  and  a 
fine  at  common  law  on  the  conspiracy  counts.^  Two  points  may  be 
extracted  from  these  cases :  1.  That  though  under  the  lottery  statute 
in  force  at  the  time,  the  indictment  must  go  beyond  the  words  of  the 
statute  and  set  out  the  tenor  of  the  ticket,  yet  for  a  conspiracy  to 
effect  the  sale  of  such  a  ticket  it  is  enough  to  follow  the  statute 
strictly  without  the  specification  of  detail ;  2.  That  the  conspiracy, 
when  properly  pleaded,  may,  when  covering  a  distinct  offence  in  a 

*  Com.  V.  Gillespie,  7  S.  A  R.  469,       *  See  mpra,  J  1348. 
1822.    See,  for   form,  Whart.  Prec.       »  Com.  v.  Sylvester,  6  Pa.  L.  J.  283, 
624.  1827 ;  Brightly  R.  331, 1827. 
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separate  count,  be  punished  as  a  common  law  offence,  without  refer- 
ence to  the  statutory  penalty.^ 

§  1353.  No  doubt  a  conspiracy  to  get  up  a  public  disturbance  is 
indictable,  and  pointed  illustrations  of  this  are  found  in 
cases  which,  in  another  relation,  will  be  subsequently  con-  conspira- 
sidered,  viz. :  conspiracies  to  hiss  an  actor  from  the  stage,  ^mmit 
so  as  to  stimulate  a  riot,^  and  to  prevent  by  violent  means  J>i[®aci*<»  ^^ 
the  introduction  of  the  English  language  into  a  church.^ 
Precedents,  also,  are  not  uncommon  for  conspiracies  to  commit 
riots,*     But  whether  the  rioters  themselves,  according  to  the  views 
heretofore  expressed,  could  be  indicted  for  conspiracy  is  open  to 
doubt.* 

*  The  first  point  is  abundantly  de-  v,  Hartmann,  5  Barr,  60,  1847),  in  a 
monstrated  in  the  argument  of  Dun-  case  which  determined  that  a  con- 
can,  J.  After  showing  that  to  tran-  spiracy  to  commit  a  statutory  offence 
scribe  the  language  of  the  act  was  not  is  never  to  be  punished  more  heavily 
the  proper  way  to  frame  a  count  for  than  the  offence  itself, 
the  individual  misdemeanor,  he  pro-  '  Clifford  v,  Brandon,  2  Camp.  358. 
ceeded  to  recognize  the  distinction  in-  In  B^  v,  Leigh,  1  C.  &  K.  28,  n. ;  2 
dicated  by  Ld.  Mansfield,  in  R.  v.  Camp.  372,  the  '^  defendants  were 
Eccles,  between  a  conspiracy  to  com-  convicted,  but  the  matter  heing  set- 
mit  an  offence  and  its  actual  commis-  tied,  no  judgment  was  passed ;  and, 
sion.  ''  But  the  same  reason  does  not/  therefore,  as  the  learned  reporters  of 
apply  to  the  first  count,  for  the  con-  Manning  &  Granger's  Reports  (6  M. 
spiracy  itself  is  the  crime.  It  is  dif-  &  G.  217,  n.)  observe, '  the  defendants 
ferent  from  an  indictment  for  steal-  had  no  opportunity,  if  they  had  been 
ing,  or  action  for  trespass,  where  the  so  advised,  of  questioning  the  suffi- 
offence  consists  of  an  act  done,  which  ciency  of  the  indictment  by  a  motion 
it  is  clearly  within  the  power  of  the  in  arrest  of  judgment.'  Moreover,  it 
prosecutor  to  lay  with  certainty.  The  is  doubtfiil  whether  the  indictment 
conspiracy  here  was  to  sell  prohibited  (which  is  set  forth  in  4  Wentw.  PI. 
lottery  tickets,  any  that  he  could  sell ;  443)  in  this  case  was  for  a  conspir- 
not  of  any  particular  lottery,  but  of  acy.  The  charge  laid  in  each  count 
aU.  The  conspiracy  was  the  grava-  is  riot  and  obstruction  of  the  play." 
men,  the  giit  of  the  offence."  Com.  v.  Wright's  Consp.  39.  To  the  same 
Gillespie,  7  S.  &  R.  476,  1822.  The  effect  is  note  in  1  C.  &  K.  28.  The 
s»eoond  point  is  established  by  the  cases  afirming  civil  liability  in  such 
fact,  that  though  at  the  time  the  cases  cases  are  no  authority  for  a  criminal 
in  question  were  determined,  the  stat-  prosecution ;  and  dicta  in  them  to  this 
utory  punishment  on  the  sale  of  lot-  effect  are  aside  from  the  issue. 
tery  tickets  was  a  fine  to  the  Union  '  Com.  v,  Eberle,  3  S.  &  R.  9,  1817. 
OomU  Company,  the  sentence  imposed  Supra,  J 1348, 7i. 
on  the  conspiracy  counts  was  a  fine  at  ^2  Chit.  Crim.  Law,  506,  n,  {e) ; 
common  law  to  the  State.  The  posi-  R.  v,  Vincent,  9  C.  &  P.  91. 
tion,  however,  may  be  considered  as  *  See  supra,  i  1339. 
now  qualified,  in  Pennsylvania  (Com. 
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And  BO  to         §  1354.  A  conspiracy  to  commit  an  assault  and  battery 
is  held  to  be  an  indictable  offence  at  common  law.^ 
§  1855.  So  no  doubt  is  it  with  a  combination  to  falsely  imprison. 
Yet  in  such  case  it  is  a  good  defence  that  the  object  was 

falsely        the  restraint  of  a  relative  believed  bondfde,  and  on  prob- 

impriaon.     ^y^  ground,  to  be  insane.* 

§  1356.  All  conspiracies  to  "  excite  disaffection/'  to  use  the  lan- 
guage  of  Alderson,  B.,  are  indictable  at  common  law,* 
iiooB  con-  And  it  is  sufficient  to  charge  that  the  defendants  did  con- 
fpiraciM.  gpjj.g  mjj  agree  "to  raise  discontent  and  disaffection  among 
the  subjects  of  her  Majesty,  and  to  excite  such  subjects  to  hatred 
and  contempt  of  the  government  and  constitution  of  this  realm  as 
by  law  established,  and  to  unlawful  and  seditious  opposition  to  the 
government  and  constitution ;  and  also  to  stir  up  jealousies,  hatred, 
and  ill-will  between  different  classes  of  her  Majesty's  subjects," 
etc.* 

§  1356  a.  By  §  5440  of  the  Federal  Revised  Statutes,  which  is  a 
re-enactment  of  the  30th  section  of  the  Act  of  Congress  of  Feb.  3, 

^  Com.  V.  Patnam,  29  Pa.  296, 1867.  an  oath  within  the  meaning  of  the  act, 

'  Mintzer's  Case,  28  Leg.  Int.  Rep.  if  it  was  understood  by  the  party  ten- 

872, 1871.  dering,  and  the  party  taking  it,  as 

'  B.  V.  Vincent,  9  G.  &  P.  91 ;  2  having  the  force  and  obligation  of  an 

Buss,  on  Gr.  681.    See  K  v.  Shellard,  oath.    Ibid. 

9  C.  &  P.  277 ;  R.  v.  Hunt,  8  B.  &  Aid.       *  O'Connell  v.  R.,  11  C.  A  P.  165. 

666.    In/ra^  2}  1790  et  seg.;  and  com-  But  a  count  charging  the  defendants 

ments  in  London  Law  Times  of  Feb.  with  conspiring  to  cause  and  procure 

12,  1881,  on  the  Irish  State  Trials.  divers  subjects  to  meet  together  in 

Cf.  Lord  Macaalay's  striking  obser-  large  numbers  for  the  unlawful  and 

vations  on  this  point  in  his  Report  on  seditious    purpose   of  obtaining,  by 

the  Indian  Gode,  tit.  Gonspiracy.  means  of  the  intimidation  to  be  there- 

An   association,  the   members   of  by  caused,  and  by  means  of  the  exhi- 

which  are  bound  by  oath  not  to  dis-  bition  and    demonstration    of  great 

close  its  secrets,  is  an  unlawM  com-  physical    force    at    such    meetings, 

bination  and  confederacy  (unless  ex-  changes  in  the  government,  laws,  and 

pressly  declared  by  some  act  of  parlia-  constitutions  of  the  realm,  is  bad; 

ment  to  be  legal),  for  whatever  pur-  first,  because  ''  intimidation  "  is  not  a 

pose  or  object  it  may  be  formed ;  and  technical  word,  having  a  necessary 

the  administering  of  an  oath  not  to  meaning  in  a  bad  sense;  and,  secondly, 

reveal  anything  done  in  such  associa-  because  it  is    not   distinctly  shown 

tion  is  an  offence  within  37  G^o.  III.  what  species  of  intimidation  is  in- 

c.  123,  s.  1.    R.  V,  Lovelass,  6  0.  A  P.  tended  to  be  produced,  or  on  whom  it 

696 ;  1  M.  &  Rob.  849.  is  intended  to  operate.     O'Gonnell  v. 

The  precise  form  in  which  the  oath  R.,  ut  supra ;  Roscoe's  Grim.  Ev.  (by 

is  administered  is  not  material ;  it  is  Sir  J.  F.  Stephen)  421. 
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1867/  where  there  is  a  conspiracy   "to  commit    any 
offence  against  the  government  of  the   United  States,  conspira- 
or  to  defraud  the  United  States  in  any  manner  whatever,  TOmmit 
and  one  or  more  of  the  parties  to  said  conspiracy  shall  ^f^ 
do  any  act  to  effect  the  object  thereof,*  the  parties  to  said  federal 
conspiracy  shall  be  deemed  guilty  of  a  misdemeanor,^'  defraud  the 
etc. ;  and  any  district  in  which  a  part  of  the  offence  is  ^^^^ 
committed  has  jurisdiction.'    In  construing  this  statute 
the  following  points  may  be  stated : 

(1)  "  Offence  against  the  government  of  the  United  States,'^  in 
the  first  clause,  must  be  regarded,  in  harmony  with  the  rule  that 
the  United  States  has  no  common  law  jurisdiction/  as  limited  to 
offences  against  the  government  of  the  United  States  made  such  by 
statute.  In  the  second  clause,  the  word  ^*  defraud  '^  should  be  con- 
strued in  the  sense  of  committing  a  fraud  which  is  itself  indictable 
by  federal  statutes.^ 

(2)  The  indictment,  under  the  statute,  must  set  forth  the  illegal 
acts  which  the  conspiracy  was  designed  to  effect.*  But  the  aver- 
ment of  a  performed  overt  act  is  held  not  to  be  necessary ;  nor 
does  such  averment,  if  made,  cure  any  defect  in  the  conspiracy 
charge  of  the  indictment.^ 

^  Bey.  Stat  {  5440.    This  section  is  L.  Bep.  436, 1882 ;  U.  S.  v.  Adler.  49 

hereafter  discossed  in  connection  with  Fed.  Bep.  736, 1892. 

revenue  offences.    If\fra,  i  1373.  As  to  conspiracies  to  intimidate  set- 

*  As  to  construction  of  this  clause,  tiers  on  pahlic  lands,  see  U.  S.  v. 
see  U.  8.  v,  Donau,  11  Blatch.  168,  Waddell,  16  Fed.  Bep.  221,  1883 ; 
1873 ;  cited  i^fra,  i  1373.  112  U.  S.  76, 1884. 

'  Bright.  Dig.  Sup.  p.  158.      Infra,  As  to  conspiracy  to  procure  fraudu- 

H  1790  et  seq.  lent  increase  of  pension,  see  U.  S.  v. 

*  Siq>ra,  ii  253,  256.  Van  Leuven,  62  Fed.  Bep.  62,  1894 ; 

*  Supra,  i  1347 ;  U.  S.  v.  Hirsch,  U.  S.  v,  Leatherberry,  27  Fed.  Bep. 
100  U.  S.  33, 1879 ;  cited  infra,  { 1373,  606, 1886. 

and  cases  cited  to  last  note  in  this  As   to    conspiracy   to   defraud  in 

section.  transportation  of  mails,  see  U.  S.  v. 

*  U.  S.  V.  Watson,  17  Fed.  Bep.  145,  Newton,  48  Fed.  Bep.  218,  1891 ;  s.  c. 
1883;   4  Grim.  Law  Mag.  891,  1883;  52  Ibid.  275, 1892. 

U.  8.  V.  Thompson,  29  Fed.  Bep.  86,  As  to  violation  of  Interstate  Com- 

1886.   As  to  sufficiency  of  indictment  merce  Act,  see  U.   S.  v,  Howell,  56 

charging    conspiracy  to  defraud   by  Ibid.  21,  1892. 

forged  U.  S.  security,  see  U.  S.  v.  As  to  conspiracy  to  make  settlement 

Carpenter,  6  Dak.  294, 1889.  on  Indian  lands,  ETee  U.  S.  v.  Payne, 

'  U.  8.  V.  Donau,  11  Blatch.  168,  22  Fed.  Bep.  426, 1884;   cited  infra, 

1873 ;  cited  infra,  |  1373 ;   U.  S.  v.  J  1356  b, 

Britton,  107  U.  S.  655, 1882 ;  11  Wash.  As  to  conspiracy  to  make  false  cen- 
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§  1356  6.  By  §  5508  of  the  Revised  Statutes,  "  if  two  or  more 
g^  ^  persons  conspire  to  injure  or  oppress,  threaten  or  intimi. 

interfere      date,  any  citizen  in  the  free  exercise  or  enjoyment  of  any 
civil  right  or  privilege  secured  to  him  by  the  constitution  or 

"^  **'        laws  of  the  United  States,  or  because  of  his  having  so  ex- 

8US  return,  see  U.  S.  v,  Stevens,  44  need  not  be  pleaded,  see    U.  S.  v. 

Fed.  Rep.  132, 1890.  Donau,  11  Blatch.  168, 1879 ;  U.  S.  v. 

As  to  the  further  construction  of  Sauche,  ut  sup.     But  see  U.  S.  v. 

this  section,  see  in  re,  Oallicott,  1  Am.  Beichert,  32  Fed.  Rep.  142,    1887  ; 

Law  T.  120 ;  8  Int.  Rev.  Rec.  169,  U.  8.  v.  Gardner,  42  Ibid.  829, 1890. 

1868 ;  U.  8.  v,  Sacia,  2  Fed.  Rep.  764,  In  U.  8.  v.  Gordon,  22  Fed.  Rep. 

1880.  250, 1884,   it  was  decided  by  Nelson, 

That  it  is  not  to  be  considered  part  J.,  in  the  U.  8.  District  Court  for 

of  the  revenue  legislation  of  the  United  Minnesota,  that  under  sec.  5440  of  the 

States,  and  is  not  subject  to  the  limi-  U.  8.  Rev.  Stat,  a  count  is  not  demur- 

tations  imposed  by  such  legislation,  rable  because  it  charges  simply  that 

see  TJ.  8.  v,  Hirsch,  100  U.  8. 83, 1879 ;  the  defendants  conspired  to  defraud 

cited  in  2 1373 ;  U.  8.  v.  Owen,  32  Fed.  the  government  out  of  certain  lands. 

Rep.  534,  1887.  "  It  is  immaterial,"  so  said  the  court, 

For  conspiracy  to  defraud  of  tax  on  "  what  means  were  used  to  defraud,  as 

spirits,  see  U.  8.  v,  Rindskopf,  6  Biss.  it  is  criminal  to  conspire  to  defraud 

259, 1874.    If^ra,  i  1378.  the  United  States  in  any  manner  or 

Under  this  section  falls  a  conspiracy  for  any  purpose,  and  the  court  does 

to  plunder  a  wrecked  vessel  within  not  care  to  know  whether  the  mode 

admiraltyjurisdiction.  U.  8.  v.  Sauche,  adopted  to  accomplish  the  end  pro- 

7  Fed.  Rep.  715,  1881.     For  other  posed  is  made  criminal  or  not."    I 

cases  of  conspiracies  to  defraud  the  do  not   concur   in   this   conclusion, 

revenue,  see  ii\fra,  i  1873.  There  are  multitudes  of  frauds  which 

As  to  conspiracies  to  obstruct  inter-  are  not  indictable  when  the  party  in- 
state commerce,  see  Farmers'  Loan  jured  is  a  private  person,  e,  g,,  not 
and  Trust  Co.  v.  Northern  Pacific  giving  up,  by  an  officer,  of  a  due 
R.  R.  Co.,  60  Fed.  Rep.  803,  1894 ;  amount  of  time  to  his  employer,  or 
Thomas  v.  Cincinnati  Ry.,  62  Ibid,  craftily  shirking  duty,  or  telling  false- 
803, 1894 ;  U.  8.  v.  Debs,  63  Ibid.  436,  hoods  in  way  of  pufls  or  evasions  ; 
1894 ;  Arthur  v,  Oakes,  63  Ibid.  310,  and  these  frauds  do  not  become  in- 
1894 ;  In  re  Grand  Jury,  62  Ibid.  884,  dictable  because  the  party  injured  is 
1894.  the  government.    And  aside  from  this 

That  unless  a  defendant  was  impli-  objection,  which  by  itself  should  be 
cated  in  the  conspiracy  he  cannot  be  fatal,  the  ruling  before  us  is  in  conflict 
convicted  on  account  of  overt  act,  see  with  the  position  that  in  an  indict- 
U.  8.  V.  Hirsch,  100  U.  S.  33,  1879.  ment  it  is  not  enough  to  charge  a  con- 
That  under  this  section  there  must  elusion  of  law.  (See  Whart.  Cr.  PI. 
be  an  overt  act,  see  U.  8.  v.  Crafton,4  &  Pr.  {  221,  and  cases  there  cited.) 
Dill.  145,  1877 ;  U.  8.  v.  Britton,  107  In  conspiracy,  it  should  be  remem- 
U.  S.  655, 1882;  U.  8.  v.  Watson,  17  bered,  the  furthest  limits  to  which  the 
Fed.  Rep.  145, 1883 ;  Whart.  Cr.  PI.  courts  have  gone  has  been  to  sustain 
&  Pr.  2  220.    But  that  the  overt  act  a  charge  of  conspiracy  to  cheat  by 
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■ 

ercised  the  same/'  etc.,  they  shall  be  fined  not  more  than  five  thou- 
sand dollars,  and  imprisonment  not  more  than  ten  years ;  and  shall, 
moreover,  be  thereafter  ineligible  to  an  office  or  place  of  honor, 
profit,  or  trust  created  by  the  constitution  or  laws  of  the  United 
States.' 

§  1357.  A  conspiracy  to  make  false  or  illegal  notes  is  indictaole 
at  common  law.'    The  rule  has  been  held  to  apply  to  the  And  bo  to 
case  of  a  conspiracy  to  cheat  by  offering  to  sell  forged  false  or 
foreign  bank  notes,  of  a  denomination  whose  circulation  q^^*^ 

''  fiilse  pretences/'  cheating  by  false  lands  of  the  United  States,  solely  for 
pretences  being  a  statutory  offence,  the  purpose  of  selling  the  same,  on 
Again,  the  ruling  before  us  is  open  to  speculation,  to  defendant  and  L.,  and 
the  objection  of  disregarding  the  some  other  person  to  the  grand  jury 
principle  that  the  federal  courts  have  unknown,  is  not  demurrable, 
no  common  law  jurisdiction.  So  far  ^  This  statute  has  been  held  consti- 
as  concerns  cheats  by  more  than  one  tutional ;  Ex  parte  Yarbrough,  110 
person,  all  that  would  be  necessary  in  U.  S.  661,  1884 ;  and  in  U.  S.  v.  Wad- 
order  to  give  the  federal  courts  juris-  dell,  112  U.  S.  76, 1884,  it  has  been 
diction,  if  the  view  here  contested  be  held  applicable  to  a  conspiracy  to 
true,  would  be  to  charge  a  conspiracy,  drive  by  force  a  citizen  of  the  United 
and  this  would  give  those  courts  a  States  from  a  homestead  entry  on  un- 
jurisdiction  even  beyond  the  limits  of  occupied  public  lands.  It  is  ques- 
the  common  law.  See  U.  S.  v.  Walsh,  tioned,  however,  in  the  latter  case, 
5  Dill.  68, 1878 ;  cited  infray  2 1378,  to  whether  the  proceedings  could  be  by 
effect  that  the  facts  of  the  conspiracy  information.  U.  S.  v.  Lancaster,  44 
must  be  specified.  Fed.  Rep.  896,  1891.    See  Whart.  Cr. 

The  exceptions  above  stated  do  not  PI.  &  Pr.  3  89 ;  and  see  ir^fra^  J  J 
apply  the  ruling  of  the  court  in  the  1372, 1832, 1848  a.  Indictment  must 
same  case  sustaining  a  count  charging  aver  citizenship  of  parties  conspired 
a  conspiracy  to  defraud  the  United  against.  U.  8.  v,  Patrick,  68  Fed. 
States  by  presenting  for  approval  to  Sep.  366, 1892. 
the  register  and  receiver  of  a  land  As  to  indictment  under  {  6620  for 
office  &lse  and  fraudulent  affidavits  conspiracy  to  drive  off  a  voter  by 
and  proofs  of  settlement  and  improve-  force,  see  U.  S.  v.  Goldman,  3  Woods, 
ment,  under  the  pre-emption  law,  of  187, 1878. 

twenty-eight  persons,  stating  that  That  a  conspiracy  to  make  settle- 
such  persons  were  entitled  to  enter  ments  on  Indian  lands  is  not  within 
public  lands,  and  had  severally  com-  the  statute,  see  U.  S.  v.  Payne,  22 
plied  with  the  pre-emption  laws,  and  Fed.  Rep.  426, 1884.  As  to  conspiracy 
had  severally  entered  such  lands  for  to  drive  Chinese  out  of  United  States, 
their  individual  benefit.  see  In  re  Grand  Jury,  7  Grim.  Law 

Nor  can  exception  be  taken  to  the  Mag.  723, 1886. 
ruling  sustaining  a  count  charging  a      '  Clary  v.  Com.,  4  Barr,  210, 1846 ; 
conspiracy   to   defraud  the    United  Com.  v.  McGowan,  2  Pars.  341, 1848. 
States  by  hiring  twenty-eight  persons  See  B.  v.  Haven,  2  East  P.  C.  868  ; 
to  enter  at  a  land  office,  under  color  Whart.  Prec.  636  a, 
of  the  pre-emption  laws,  certain  public 

VOL.  II.— 14  209 


§  1368.]  CRIMES.  [book  ir. 

is  prohibited  in  the  State  where  the  indictment  is  found  /  to  a  con- 
spiracy to  induce  others  to  violate  the  laws  forbidding,  such  notes 
to  circulate  ,•*  and  to  a  conspiracy  to  destroy  or  erase  an  indorse- 
ment.^ 


Ill,   CONSPIRACIES  TO  MAKE  USE  OF  MEANS  THEMSELVES  THE  SUB- 
JECT OP  INDICTMENT,  TO  EFFECT   AN   INDIFFERENT  OBJECT. 

§  1358.  This  class  is  here  separately  mentioned  because  it  has 

usually  been  placed  under  a  distinct  head  by  text-writers, 

illegality     though  on  principle  it  is  difficult  ta  distinguish  it  from 

!![i?«t  ^      cases  where  an  indictable  offence  is  the  direct  a.^d  imme- 


these  diate  object  of  the  conspiracy.   In  one  case  the  defendants 

means  ^    •'  ... 

must  be  conspirc  to  commit  an  indictable  offence  for  the  sake  of 
itself,  in  the  other  they  conspire  to  commit  it  for  the  sake 
of  some  other  object ;  but  when  the  cases  usually  put  under  the  first 
head  are  analyzed,  they  will  be  found,  many  of  them,  to  fall  under 
the  second.  Thus,  in  a  conspiracy  to  produce  the  marriage  of  a 
young  woman  by  coercion,  to  procure  an  appointment  by  corrup- 
tion, to  make  a  change  in  government  by  seditious  means,  and  to 
fraudulently  effect  a  change  in  the  government  of  a  corporation,^  as 
well  as  in  many  parallel  cases,  the  end  is  indifferent,  but  the  means 
constitute  the  offence.  It  is  enough  to  say,  in  such  cases,  that  as 
the  conspiracy  rests  on  the  alleged  indictability  of  the  constituent 
misdemeanor,  such  misdemeanor  must  be  specified.^ 

The  general  rule,  therefore,  is,  that  when  the  combination  is  to 
do  an  act  not  in  itself  unlawful,  but  which  it  is  agreed  to  accomplish 
by  criminal  or  unlawful  means,  then  those  means  must  be  particu- 
larly set  forth,  and  be  such  as  to  constitute  an  offence  either  at  com- 
mon law  or  by  statute.*    Thus,  on  an  indictment  for  a  combination 

*  Twitchell  v.  Com.,  9  Barr,  211,  to  aver  a  conspiracy  for  this  purpose, 

1848.    See  mpra,  2  1849.  without  setting  forth  the  means  or 

'  Hazen  v.  Com.,  28  Pa.  855,  1854.  contract.    Ibid.    As  to  indictability 

Thus,  in  1854,  on  a  conviction  for  of  conspiracy  to  procure  a  violation 

conspiracy  to  "  solicit,  induce,  and  of  liquor  law,  see  Com.  v,  Kosten- 

procure  "  the  officers  of  a  particular  bauder,  6  East.  Bep.  581, 1886. 
bank  to  ''violate  and  disobey  the  28th       '  State  v,  Norton,  8  Zab.  33, 1850. 
and  49th  sections  of  the  Act  of  16th       *  State  v.  Bomham,  15  N.  H.  396, 

of  April,  1850,"  prohibiting  the  cir-  1844. 

culation  of  foreign  notes  under  |5,  the       '  1  Leach,  38;  8  Burr.  1439 ;  1  Wils. 

Supreme  Court  declared  the  con  vie-  41 ;  8  Mod.  321 ;  People  v,  Barkelow, 

tion  good,  and  that  it  was  not  necessary  37  Mich.  455, 1877. 
for  the  indictment  to  do  more  than      •  R.  v.  Fowler,  1  East  P.  C.  461. 
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to  procure  a  marriage  of  paupers,  in  order  to  throw  the  burden  of 
maintaining  them  on  another  parish,  it  is  necessary  to  show  that 
some  threat,  promise,  bribe,  or  other  unlawful  device  was  used,  be- 
cause the  act  of  marriage  being  in  itself  lawful,  the  procuring  it 
requires  this  element  in  order  to  be  charged  as  a  crime.  In  such 
case  it  is  essential  to  show  the  intent  of  the  combination,  by  stating 
that  the  husband  was  a  pauper,  and  the  wife  legally  settled  in  the 
parish  from  which  she  was  taken.' 

IV.  CONSPIRACIES  TO  DO  AN  ACT,  THE  COMMISSION  OF  WHICH  BY 
AN  INDIVIDUAL.  MAY  NOT  BE  INDICTABLE,  BUT  THE  COMMIS- 
SION OP  WHICH  BY  TWO  OR  MORE,  IN  PURSUANCE  OF  A  PRE- 
VIOUS COMBINATION,  IS  CALCULATED  TO  AFFECT  THE  COM- 
MUNITY  INJURIOUSLY. 

§  1359.  We  here  strike  a  distinction  which  is  essential  to  the  true 
conception  of  conspiracy,  as  defined  by  the  English  com- 
mon law.     On  the  one  side,  we  have  arrayed  before  us  a  derivT  "^ 
series  of  acts  which  have  the  essence  but  not  the  form  of  j^®j' J?}" 

1  .       .  .  dictability 

crime ;  and,  wanting  the  necessary  objective  constituents,  from  piu- 
they  escape  judicial  cognizance.  On  the  other  hand,  we  actora.^ 
have  a  series  of  indifferent  acts,  not  criminal  in  their  essence,  and 
which,  therefore,  no  matter  in  what  shape  they  are  presented  (pro- 
vided that  shape  be  not  per  se  criminal),  cannot  become  the  objects 
of  criminal  prosecution.  Acts  of  the  first  class  (e.  g.,  immoral  acts, 
unindictable  cheats),  the  courts  have  held  to  be  invested  by  con- 
spiracy with  a  garb  which  exposes  them  to  the  penalties  of  the  law. 
Before  this  they  had  the  essence  of  crime ;  now,  it  is  argued,  by 
means  of  a  conspiracy  which  gives  an  unfair  and  mischievous  ad- 
vantage to  the  {pressors,  they  have  its  form  presented  in  such  defi- 
niteness  that  they  can  be  taken  hold  of  and  punished.'  For  two  or 
more  persons  to  cooperate  in  effecting  a  frnud,  one  referring  when 
required  by  the  exigencies  of  the  case  to  another,  and  each  conspira- 
tor vouching  the  other  as  an  innocent  referee,  gives  to  a  cheat  the 
quality  of  "false  token  "  which  makes  it  indictable  at  common  law. 

462;   R.  V,  Seward,  3  N.  &  M.  667,  v,    Edwards,    8    Mod.    320.     Infra, 

(cited  it\fra,  i    1362);    Alderman  v,  {1672. 

People,  4  Mich.  414,  1867 ;  State  v,       *  See  R.  v.  Rowlands,  2  Den.  C.  C. 

Mayberry,  48  Me.  218,  1869;  Cole  v.  864;  17  Q.  B.  671;  R.  v.  Carlisle, 

People,  84  HI.   216,   1876 ;    State   v.  Dears,  337 ;  R.  v.  Ormann,  14  Cox  C. 

Potter,  28  Iowa,  654, 1870.  C.  381 ;   State  v.  Rowley,  12  Conn. 

»  R.  V.  Tanner,  1  Esp.  304,  307  ;  R.  101,  1837. 
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It  has  both  of  the  elements  of  such  indictability — it  is  latent,  and  it 
is  so  oomplex  as  to  affect  any  one  whom  it  may  reach.^  But  acts 
though  in  themselves  immoral  may  be  committed  by  a  confed- 
eracy^ and  yet  if  not  attempted  by  a  fraudulent  combination  of 
pretended  innocent  co-workers,  present  nothing  indictable  if  they 
would  not  be  indictable  when  committed  singly  by  an  individual.' 

'  See  supra,  H  1118, 1847.  persons  combine  by  fraud  and  false 

'  B.  V.  Turner,  18  East,  228 ;  B.  v.  pretences  to  injure  another.  It  is  not 
Warburton,  L.  B.  1  C.  C.  274 ;  12  Cox  necessary  in  order  to  constitute  a  con- 
C.  C.  584 ;  State  v.  Straw,  42  N.  H.  spiracy  that  the  acts  agreed  to  be 
898, 1861 ;  Com.  v,  Manley,  12  Pick,  done  should  be  acts  which  if  done 
178, 1881.  B.  V.  Turner,  if  it  decides  would  be  criminal.  It  is  enough  if 
that  an  agreement  to  make  an  armed  the  acts  agreed  to  be  done,  although 
trespass  is  not  a  conspiracy,  is  not  not  criminal,  are  wrongful,  u  e., 
now  sustainable.  See  remarks  of  amount  to  a  civil  wrong.'  The  gen- 
Gibson,  C.  J.,  in  Mifflin  v.  Com.,  5  erality  of  these  expressions  must 
W.&  S.  461, 1843.  Sir  J.  F.  Stephen,  probably  be  confined  by  reference  to 
in  Boscoe's  Crim.  £y.  p.  410,  writes :  the  particular  class  of  civil  wrongs 
"With  regard  to  civil  injuries,  it  under  consideration,  namely,  'civil 
may  be  observed  that  wherever  a  wrongs  by  fraud  and  false  pre- 
combination  to  commit  such  an  in-  tences.' " 

iury  has  been  held  to  be  criminal  To  these  remarks  it  may  here  be 
the  injury  has  been  malicious ;  that  is  added  that  the  &cts  in  B.  v.  Warbur- 
to  say,  the  parties  have  not  been  ton  show  that  the  defendants  at- 
under  a  band  fide  mistake  as  to  a  tempted  to  consummate  the  offence 
matter  of  &ct,  which,  if  true,  would  by  fraudulent  reciprocal  references ; 
have  justified  their  conduct.  Thus,  a  and  in  this,  by  imposing  on  the  party 
combination  to  walk  over  a  field,  or  cheated,  confederates,  in  the  shape  of 
to  pull  down  fences,  would  not  be  a  innocent  referees,  are  guilty  of  a 
conspiracy,  if  the  object  was  to  try  a  common  law  cheat.  Now,  though  it 
question  as  to  a  right  of  way,  though  it  be  conceded  that  neither  the  act  itself, 
certainly  would  be  a  combination  to  nor  the  means  taken  to  effect  it,  were 
commit  an  act  unlawfiil  in  the  sense  such  that  if  underti^en  by  an  indi- 
of  being  a  tort.  On  the  other  hand,  a  vidual  they  would  have  been  indict- 
conspiracy  to  commit  a  fraud  may  be  able,  yet  as  the  object  (cheating)  was 
indictable,  though  the  fraud  is  not  in  immoral  and  quasi  criminal,  it  was, 
itesclf  indictable.  In  the  case  of  B.  v.  when  infected  by  such  conspiracy, 
Warburton,the  defendant  and  another  purged  of  its  indifference,  and  trans- 
person  conspired  to  defraud  the  de-  muted  into  a  criminal  act. 
fendant's  partner  of  partnership  prop-  The  same  criticism  applies  to  the 
erty  under  such  circumstances  that  numerous  cases  heretofore  cited  of 
the  fraud  was  perhaps  not  criminal  in  bare  conspiracies  to  cheat.  Supra, 
itself.    Cockbum,  C.  J.,  in  delivering  i  1847. 

the  judgment  of  (L.  B.  1  C.  C.  274-  An  indictment  charged  the  defen- 
77)  the  Court  for  Crown  Cases  Be-  dants  with  conspiring  to  cause  goods 
served,  said :  *  It  is  sufficient  to  con-  which  had  been  imported,  and  on 
.stitute  a  conspiracy  if  two  or  more  which  certain  duties  of  customs  were 
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And  the  same  distinction  is  applicable  to  a  conspiracy  by  two  or 
more  persons  to  use  violence,  which  derives  its  indictability,  as  in 
riot,  from  the  plurality  of  persons  concerned/  and  to  a  conspiracy 
to  injuriously  affect  the  body  politic* 

§  1360.  It  is  not  essential,  therefore,  it  should  be  repeated,  in 
cases  where  the  offence  consists  in  the  union  of  a  plurality  congpi^^ 
of  persons  either  in  a  joint  cheat  or  a  joint  application  of  *o  commit 
force,  that  the  means  employed  should  be  of  themselves  is  indict- 
of  such  a  character  as  to  make  their  employment  by  a  *  ®' 
single  person  the  ground  for  indictment.^  Cases  to  this  effect  have 
been  already  noticed,^  and  others  will  be  given  in  the  succeeding 
sections.  At  the  same  time  it  is  important  to  keep  in  mind,  espe- 
cially at  this  point,  the  principles  heretofore  announced,^  that  indict- 
ments for  conspiracy,  always  perilous  to  liberty  from  the  extent  and 
vagueness  of  the  province  which  they  overshadow,  are  never  so  per- 
ilous as  when  they  undertake  to  punish  acts  of  whose  intrinsic  crim- 
inality the  law  gives  no  prior  notice.  If  indictments  of  this  class, 
by  stress  of  settled  adjudications,  must  be  hereafter  tolerated,  the 
doctrine  on  which  they  rest  should  be  carried  no  further  than  jthe 
letter  of  these  adjudications  requires.  No  man  should  be  held  pe- 
nally responsible  for  acts  which  at  the  time  of  their  commission  were 
not  pronounced  by  the  law  to  be  criminal.  As  to  conspiracies  of 
this  class,  such  pre- announcement  of  criminality  is  not  pretended. 
Neither  the  confederacy,  nor  the  means,  nor  the  end,  is  singly  in- 
dictable. All  that  is  claimed  is  that  indictability  is  produced  by 
the  &ct  of  a  masked  cooperation  in  the  nature  of  a  deceit,  or  a 
cooperation  in  application  of  force  constituting  an  attempt  at  riot. 
To  punish  for  a  conspiracy  which  does  not  fall  under  one  of  these 
heads,  or  which  is  not  aimed  at  the  commission  of  some  other  in- 
dictable offence,  or  at  the  perversion  of  public  justice,  is,  indepen- 

payable  to  the  queen,  to  be  carried  facts  to  show  either    an    indictable 

away  from  port  without  payment  of  object   or   indictable    means.    B.  v, 

the  duties,  with  intent  to  defraud  the  Blake,  6  Q.  B.  126 ;  13  Law  J.  (N.  8.) 

reyenue,  and  there  were  also  counts  M.  C.  256. 

charging   the    defendants    generally  ^  Supra,  i  1388. 

with  conspiring  to  defraud  the  queen  *  Ibid.    Infra,  H  1366  et  seq.  Supra, 

of  duties,  by  false    and    fraudulent  22  Hl^  ^^  ^^Q' 

representations    of    the    value    and  '  State  v.  Burnham,  15  N.  H.  396, 

nature  of  the  goods ;  it  was  held  that  1844.    See  B.  v.  Warburton,  mpra, 

the  gist  of  the  indictment  being  con-  {  1359. 

spiracy  the  indictment  was  sufficiently  *  Supra,  i  1849. 

certain,    without    further    specifying  ^  Supra,  i  1338. 
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dently  of  other  objections,  to  punish  by  an  ex  post  facto  law,  and 
hence  virtually  unconstitutional.^ 

1.  To  commit  an  Immoral  Act;  »uch,for  instance,  as  the  Seduction 
of  a  Young  Woman,  or  to  produce  an  Abortion. 

§  1361.  A  combination  to  assist  in  the  elopement  of  a  female 
Conspiracy  i°^*^*  from  her  father's  house,  with  a  view  to  her  mar- 
*o  ™°**  riage  without  his  consent,  has  been  held  to  be  a  common 
is  indict-  law  offence,  and  is  indictable  as  a  conspiracy  at  common 
*  ^'  law ;  abduction,  when  consummated,  being  an  indictable 

offence.*  So  a  conspiracy  to  seduce  without  marriage  is  clearly 
indictable,  even  where  seduction  is  not  a  misdemeanor,  fornication 
being  an  ecclesiastical  if  not  a  common  law  offence.^ 

§  1362.  To  conspire  to  procure  a  forced  or  fraudulent  marriage  is 
indictable  at  common  law.^  Hence  a  conspiracy  to  cause  a  marriage 
falsely  to  appear  of  record,  with  intent  to  prevent  a  person  from 
So  to  pro-  contracting  another  marriage,  is  indictable.*  An  indict- 
cure  a  ment,  also,  has  been  sustained  which  alleges  a  conspiracy 
marriage  falsely  and  fraudulently  to  seduce  from  virtue  and  car- 
or  ivoree.    jjj^jjy  ^  know  an  Unmarried  female,  by  procuring  the 

consent  of  herself  and  parents  to  her  marriage  with  one  of  the 
conspirators,  and  then,  in  furtherance  of  such  conspiracy,  producing 
a  forged  license,  assuring  them  of  its  genuineness  by  falsely  and 
fraudulently  representing  another  of  the  conspirators  to  be  author- 
ized to  celebrate  the  espousals,  who  actually  performed  the  cere- 
mony, in  consequence  of  all  which  the  daughter  and  her  father  and 
mother  were  deceived,  etc.,  and  she  cohabited  with  her  pretended 

*  See  U.  S.  V.  Goldberg,  7  Biss.  176,  3  Burr.  1435 ;  R.  t;.  Thorp,  6  Mod.  221 ; 
1876,  That  rights  for  whose  infringe-  R.  v.  Mears,  infra  ;  R  v.  Grey,  1  Eiaat 
ment  an  indictment  of  conspiracy  lies  P.  0.  460. 

must  be  those  secured  by  law,  see  *  Resp.  v,  Hevice,  2  Yeates,  114, 
U.  S.  V,  Cruikshank,  92  U.  S.  542,  1796 ;  R.  v.  Wakefield,  2  Townsend, 
1875.  St.  Tr.  112-16.    See  R  v.  Tarrant,  4 

»  Mifliin  V.  Com.,  5  W.  &  S.  461,  Burr.  2106 ;  R.  v.  Seward,  3  Nev.  A 
1843.  .  M.  657 ;  1  Ad.  &  El.  706 ;  R.  v.  Ed- 

*  State  V.  Savoye,  48  Iowa,  562,  wards,  8  Mod.  320 ;  2  Stra.  707 ;  R.  v. 
1878;  Anderson  v.  Com.,  5  Rand.  Fowler,  1  East  P.  C.  461;  supra, 
(Va.)  627, 1826;  Smith  v.  People,  25  §  1358;  infra,  J  1371. 

HI.  17, 1860.  See,  for  forms,  Whart.  •  Com.  v.  Waterman,  122  Mass.  43, 
Prec.  661,  etc. ;  and  see  R.  v,  Delaval,  1877. 
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hasband.^     On  the  same  reasoning  a  conspiracy  to  obtain  a  fraudu- 
lent divorce  is  indictable.' 

§  1363.  Andy  generally,  a  conspiracy  to  debauch  is  indictable. 
Of  this  we  have  a  conspicuous  illustration  in  an  English 
case  where  the  prisoners  induced  the  prosecutrix,  a  girl  bauch. 
of  fifteen  years  of  age,  who  had  left  her  place  as  a  ser- 
vant, to  go  to  their  house;  where  one  of  them  pretended  that  she 
had  known  the  deceased  parents  of  the  prosecutrix,  and  said  that 
she  should  keep  her  until  she  got  a  place,  and  that  they  would  both 
assist  her  in  getting  one.  The  prisoners  were  women  of  bad  char- 
acter, and  the  place  where  they  resided  was  a  house  of  ill-fame.  It 
was  false  that  either  of  them  had  known  the  parents  of  the  prose- 
cutrix, and  they  took  no  steps  whatever  to  get  her  a  place,  but 
urged  her  to  have  recourse  to  prostitution.  They  introduced  a  man 
to  her,  and  attempted,  by  persuasion,  and  holding  out  prospects  of 
money,  to  induce  her  to  consent  to  illicit  connection  with  him.  The 
prosecutrix  refiised  to  consent,  and  declared  her  intention  of  quit- 
ting the  house ;  the  prisoners  refused  to  give  her  her  clothes,  and  she 
left  without  them.  It  was  held  that  the  offence  was  conspiracy  at 
common  law  as  well  as  conspiracy  under  statute  12  &  13  Vict.  c.  76.' 

§  1364.  In  cases  of  conspiracy  to  produce  an  abortion,  it  is  un- 
necessary to  aver  specifically  in  what  stage  of  pregnancy  ^  ^ 
the  mother  was,  or  what  were   the   instruments   to  be  ducean 
used.^     If  the  conspiracy  were  unexecuted,  it  is  proper, 

^  State  V.  Murphy,  6  Ala.  765, 1844.  suade,  and  procure  an  unmarried  girl, 

'  Cole  V,  People,  84  111.  216, 1876.  of  the  age  of  seventeen,  to  become  a 

In  this  case  two  judges  dissented  on  common  prostitute,  and  with  having, 

the  ground,  well  put,  that  the  indict-  in  pursuance  of  that  conspiracy,  so- 

ment  did  not  specify  the  fraudulent  licited,  incited,  and    endeavored   to 

means.    People  v.  Flack,  125  N.  Y.  procure    her   to   become  a  common 

824, 1891.  prostitute.  It  was  held  that,  although 

'  B.  V,  Mears,  1  Eng.  Law  &  Eq.  common  prostitution  was  not  an  in- 

581;  2  Den.  C.  C.  79;  T.  &  M.  414;  dictable  offence,  it  was  unlawful,  and 

4  Cox  C.  C.  423 ;  1  Ben.  &  H.  Lead,  the  indictment   was  therefore  good, 

Cas.  462.  without  averring  that  the  prosecutrix 

In  the  last  case  it  might  be  said  was  a  chaste  woman  at  the  time  of  the 

that  the  appropriation  of  the  girl's  conspiracy.    B.  v.  Howell,  4  F.  &  F. 

clothes,  and  her  prior  chastity,  were  160.    See  discussion  of  this  case  in 

essential  constituents  of  the  offence.  London  Law  Times,  Sept.  3, 1881. 

The  following  case  brought  up  the  *  Com.  v.  Demain,  Brightly  B.  441^ 

question  separated  from  these  qualifi-  1846.  See  supra,  {J  592  et  seq, ;  Whart. 

cations.     The  prisoners  were  found  Prec.  629.  At  common  law,  conspiracy 

guilty  upon  an  indictment  charging  to  produce  an  abortion  not  a  felony, 

them  with  conspiring  to  solicit,  per-  Scott  v.  Eldridge,  154  Mass.  25,  1891. 
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as  in  all  cases  of  unexecuted  conspiracies,  for  the  grand  jury  to 
aver  that  they  are  unable  to  set  out  the  particulars  of  the  plan  be- 
cause it  was  never  carried  into  execution.  But  an  averment  of 
conspiracy  to  murder  a  living  infant  will  not  be  sustained  by  evi- 
dence of  conspiracy  existing  before  the  birth  of  the  child,  unless  the 
conspiracy  be  proved  to  have  been  pursued  subsequentiy  to  the  . 
birth.^ 

To  prevent       §  1365.  An  indictment  lies  at  common  law  for  a  con- 
of**  dead*    spiracy  to  prevent  the  interment  of  a  dead  body.* 

body. 

2.  To  prejudice  the  PuAlic  or  the  Govofiment  generally;  as,  for 
Instance^  by  unduly  elevating  or  depressing  the  Prices  of  Wages, 
or  Toll,  or  of  any  Merchantable  Commodity,  or  by  defrauding 
the  Revenue;  or  to  impoverish  or  defraud  any  Individual  or 
Ctass, 

§  1366.  The  old  law  in  relation  to  business  combinations  was  an 

outgrowth  of  the  old  system  of  political  economy,  and  of 

to  forcibly    the  theory  of  absolutism  which  was  essential  to  the  ^ain- 

lent^^ifle  tenance  of  that  system.     Prices  of  the  necessaries  of  life, 

or  depress    ^t  least,  were  to  be  fixed  by  the  State  :  and  as  labor  is  as 

the  price  of  '  .         /.i   i 

labor  is  in-  much  a  necessity  as  corn,  the  price  of  labor  was  to  be  fixed 
in  the  same  way.  The  arguments  for  governmental  direc- 
tion in  such  matters  it  would  be  out  of  place  here  to  recall ;  though 
it  cannot  be  denied  that  in  some  relations — e.  g.,  in  sustaining  a 
protective  tariff  for  mere  purposes  of  protection,  and  in  excluding 
certain  classes  of  laborers  from  the  market — they  are  still  appealed 
to ;  nor  can  it  be  denied  that  there  is  a  reactionary  tendency  in 
Germany,  if  not  elsewhere,  to  assert  both  the  right  and  authority 
of  the  government  to  intervene  for  the  purpose  of  regulating  labor.' 

*  R.  V.  Banks,  12  Cox  C.  C.  393.         v.  Bunn,  12  Ibid.  316 ;  R.  v.  Hibbert, 
'  Hood  Ex.  47.    Infra,  {  1432  a.         13  Ibid.  82 ;  Master  Stevedores'  Ass. 

•  Thus,  in  the  preface  to  "  Lothair,"  v.  Walsh,  2  Daly,  (N.Y.)  1,  1867; 
Lord  Beacqnsfield  declares  it  is  a  State  v.  Donaldson,  3  Vroom,  (N.  J.) 
"principle"  that  labor  requires  regu-  161, 1867;  Com.  v,  Carlisle,  1  Joum. 
lating  no  less  than  property.  Juris.  225, 1821 ;  Com.  v,  Haines,  15 

See,  as  authorities  bearing  on  the  Phila.    356,    1881.     For   forms,    see 

position  in  the  text,  R.  v,  Ferguson,  Whart  Free.  656  et  seq. 

2  Stark.  489 ;  R.  v.  Rowlands,  17  Q.  B.  In  Hilton  v,  Eckersley,  6  E.  &  B. 

671 ;  5  Cox  C.  C.  436 ;  R.  v.  Duffield,  62,  Lord  Campbell  said :  "  I  am  not 

Ibid.  404 ;  R.  v.  Hewitt,  Ibid.   162 ;  prepared  to  say  that  the  combination 

Hilton  V,  Eckersley,  6  E.  &  B.  47 ;  which  has  been  entered  into  between 

R.  V.  Shepherd,  11  Cox  C.  C.  325 ;  R.  the  parties  to  this  bond  would  be  il- 
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We  must  also  remember  that  it  is  now  settled  by  the  Supreme 
Court  of  the  United  States  that  the  State  has  the  oonstitutioual 

legal  at  common  law,  so  as  to  render  are  decisions  of  the  Court  of  Queen's 
them  liable  to  an  indictment  for  a  Bench,  directly  upon  the  very  point 
oonspiracy.  Such  a  doctrine  maybe  itself.  Thec/ictoofLord  Mansfield  and 
deduced  from  the  dictum  of  Grose,  J.,  Qrose,  J.  (that  the  agreement  of  ser- 
in R  v.  Mawbey.  Other  loose  ex-  eral  journeymen  to  stand  for  higher 
preasions  may  be  found  in  the  books  wages  is  illegal),  are  closely  pertinent 
to  the  same  effect,  and  if  the  matter  to  the  matters  then  under  discussion, 
were  doubtful,  an  argument  might  be  and  are  the  more  weighty  because 
drawn  from  some  of  the  language  of  each  of  the  judges  assumes  that  the 
the  statutes  respecting  combinations,  illegality  of  the  combinations  in  ques- 
Bot  I  cannot  bring  myself  to  believe,  tion  is  so  clear  that  it  may  be  used  as 
without  authority  much  more  cogent,  a  proofofmatter  in  itself  more  obscure, 
that  if  two  workmen  who  sincerely  They  are  certainly  88  mnch  in  the 
belieye  their  wages  to  be  inadequate  nature  of  judgments  as  Lord  Camp- 
should  meet  and  agree  that  they  would  bell's  own  language  in  Hilton  v,  Eck- 
not  work  unless  their  wages  were  ersley ;  and  the  language  of  the  now 
raised,  without  designing  or  contem-  repealed  statute  of  6  Qeo.  IV.  c.  129,  is 
plating,  violence  or  any  illegal  means  unintelligible  if  the  legislature  did  not 
for  gaining  their  object,  they  would  believe  that  the  combinations  which 
be  guilty  of  a  misdemeanor,  and  liable  it  expressly  permitted  would  have  been 
to  be  punished  by  fine  and  imprison-  crimes  in  the  absence  of  such  express 
ment.  The  object  is  not  illegal,  and  permission.  The  general  resiilt  ap- 
therefore,  if  no  illegal  means  are  to  pears  to  be  that  all  combinations  to 
be  used,  there  is  no  indictable  con-  effect  any  alteration  in  the  rate  of 
spiracy.  Wages  may  be  unreason-  wages,  except  those  which  were  ex- 
ably  low  or  unreasonably  high;  and  pressly  excepted  by  6  Geo.  IV.  c.  129, 
I  cannot  understand  why,  in  the  one  ss.  4, 5,  were  indictable  conspiracies  at 
case,  workmen  can  be  considered  as  common  law. 

guilty  of  a  crime  in  trying  by  lawfiil  "  The  result,  however,  cannot  be  re- 
means  to  raise  them,  or  masters,  in  garded  as  free  from  doubt,  and  it  would 
the  other,  can  be  considered  guilty  of  be  difficult  to  find  a  stronger  illustra- 
a  crime  in  trying  by  lawful  means  to  tion  of  the  uncertainty  produced  by 
lower  them."  the  absence  of  precise  and  universally 
On  this  Sir  J.  F.  Stephen,  in  Roscoe  binding  definitions  of  crimes  than  is 
Crim*  Ev.  p.  424,  comments :  "  It  is  supplied  by  this  branch  of  the  law. 
difficult  to  answer  this  reasoning  upon  The  whole  matter  is  discussed  in  fiill 
general  grounds,  but  the  authorities  detail  by  Mr.  Wright  (Law  of  Criminal 
quoted  above  appear  to  prove  that  the  Conspiracies,  pp.  43-62)." 
opinion  of  Lord  Campbell's  predeces-  In  B.  v.  Bunn,  12  Cox  C.  C.  816, 
sors  as  to  what  sort  of  conduct  was  839,  840,  Brett,  J.,  when  summing  up, 
highly  injurious  to  the  public  inter-  said :  ''  Now  I  shall  first  ask  you  this, 
ests  differed  from  those  of  Lord  Camp-  Was  there  an  agreement  or  combina- 
bell  himself.  Surely  the  judgments  tion,  which  is  practically  the  same 
referred  to  above  are  not  adequately  thing,  between  the  defendants,  or  be- 
described  by  the  phrase  *  loose  ex-  tween  the  defendants  and  others,  or  by 
pressions.'  Of  the  four  cases  cited  two  some  of  them,  to  force  Mr.  Trewby,  or 
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power  to  regulate  the  prices  to  be  received  by  railroad  corporations 
who  are  common  carriers  within  its  borders ;  and  that  the  reasoning 

the  gas  company,  to  conduct  the  busi-  then  I  say  that  is  an  illegal  conspiracy, 
ness  of  the  company  contrary  to  their  for  which  these  defendants  are  liable/' 
own  will  by  an  improper  threat  or  im-  Bee,  to  same  general  effect,  remarks  ot 
proper  molestation ;  and  I  tell  you  Bramwell,  J.,  in  K.  v.  Druit,  10  Cox 
that  there  i^  improper  molestation  if  C.  C.  592. 

there  is  anything  done  with  an  im-  In  Fawcetfs  Political  Economy 
proper  intent,  which  you  shall  think  (London,  1865)  the  subject  of  trades 
is  an  annoyance  or  an  unjustifiable  unions  and  strikes  occupies  a  chapter, 
interference,  and  which  in  your  judg-  from  which  are  taken  the  follo?dng 
ment  would  have  the  effect  of  annoy-  conclusions : 

ing  or  interfering  with  the  minds  of  1.  Any  combination  to  limit  the 
the  persons  carrying  on  such  a  busi-  number  of  workmen  is  calculated  to 
ness  as  this  gas  company  was  conduct-  depress  trade  and  injuriously  affect  all 
ing.  ...  I  tell  you  that  the  mere  classes  of  the  community, 
fact  of  these  men  being  members  of  a  2.  As  to  the  abstract  question  of  the 
trades  union  is  not  illegal,  and  ought  union  of  workmen  to  strike  for  higher 
not  to  be  pressed  against  them  in  the  wages  there  can,  it  is  argued,  be  no 
least  The  mere  fact  of  their  leaving  doubt  as  to  the  "  right"  "  If  em- 
their  work — although  they  were  bound  ployers  are  freely  permitted  to  invest 
by  contract,  and  although  they  broke  their  capital  to  the  greatest  possible 
their  contract — I  say  the  mere  &ct  of  advantage,  we  conceive  that  the  em- 
their  leaving  their  work  and  breaking  ployed  may  equally  claim  to  be  allowed 
their  contract  is  not  a  sufficient  ground  to  obtain  the  highest  wages  they  can 
for  you  to  find  them  guilty  upon  this  for  their  labor.  If,  therefore,  any  of 
indictment.  This  would  be  of  no  con-  them  choose  to  form  themselves  into  a 
sequence  of  itself,  but  only  as  evidence  combination,  and  refiise  to  work  for 
of  something  else.  But  if  there  was  the  wages  which  are  offered  to  them, 
an  agreement  among  the  defendants  they  are,  we  think,  as  perfectly  justi- 
by  improper  molestation  to  control  the  fied  in  doing  this  as  capitalists  would 
will  of  the  employers,  then  I  tell  you  be  if  they  refused  to  embark  their 
that  that  would  be  an  illegal  conspir-  capital  because  the  investment  offered 
acy  at  common  law,  and  that  such  an  was  not  sufficiently  remunerative, 
offence  is  not  abrogated  by  the  Crimi-  Workmen,  however,  do  an  illegal  and 
nal  Law  Amendment  Act  which  you  most  mischievous  act,  which  ought  to 
have  heard  referred  to.  This  is  a  be  punished  with  the  utmost  rigor  of 
charge  of  conspiracy  at  common  law,  the  law,  if  they  attempt  to  sustain  the 
and  if  you  think  that  there  was  an  combination  by  force,  and  if  they  co- 
agreement  and  combination  between  erce  individuals  to  join  in  it  by  threat- 
the  defendants,  or  some  of  them,  and  ening  to  subject  those  who  keep  aloof 
others,  to  interfere  with  the  masters  either  to  annoyance  or  personal  vio- 
by  molesting  them,  so  as  to  control  lence."^ 

their  will ;  and  if  you  think  that  the 

^yNi^4-«4-i'^»  ,.ru:r.i.  »o<.  orv  «»*4>A^  ,,^r^n  ^  FaimeM'  Loan  and  Trust  Co.  v.  Northern 
molestation  which  was  so  agreed  upon  ^^  ^  ^   ^  j,^  ^^  ^  ^^,  j^^  ^  ^ 

was  such  as  would  be  likely,  in  the  BaUey,  61  n)ld.  494, 1898 ;  Arthur  v.Oakei.  O 
minds  of  men  of  ordinary  nerve,  to  ibid.  8io,  1894;  U.S.  v.  DehB,  iWd.  486, 18M; 
deter  them   from    carrying  on   their   Thomas  v,  CInclnnaU  Ry.  Co.,  62  n)ld.  80B. 

business  according  to  their  own  will, 
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on  which  this  oonclusion  rests  would  authorize  the  statutory  imposi- 
tion by  law  of  fixed  prices  of  labor  in  other  industries  besides  those 

3.  The  increase  of  wages  implies  a  justifiable."  "  If  the  employers  pos- 
diminution  of  profits,  and,  therefore,  sess  a  power  of  combination,  and  the 
cannot  be  permanent  unless  the  num-  laborers  do  not,  then  we  think  that 
ber  of  laborers  is  restricted.  one  party  has  a  chance  of  obtaining  a 

4.  The  interests  of  workmen  and  better  bargain  than  the  other ;  but  if 
their  employers  are  only  identical  in  this  power  of  combination  is  exerted 
the  sense  in  which  the  interests  of  by  both,  then  they  are  both  placed  in 
buyers  and  sellers  are  identical,  which,  a  position  of  perfect  equality." 
though  true  in  the  long  run,  is  not  so  6.  Combinations  of  this  class  may 
at  the  immediate  moment.  become  beneficial  to  both  the  employer 

5.  Temporary  influences  giving  the  and  the  employ^,  these  advantages 
buyer  of  labor  special  advantages  over  being  by  no  means  dependent  upon 
the  seller  may  be  put  right  by  combi-  strikes.  "  When  this  power  of  corn- 
nations  of  workmen.  This  cannot  be  bination  is  fully,  recognized,  all  that 
done  in  periods  of  adversity,  as  in  can  be  received  by  it  will  be  peace- 
such  cases  strikes  rather  benefit  the  fully  conceded;  and,  therefore,  in- 
employer,  enabling  him  to  weed  out  stead  of  enmity  being  perpetuated, 
his  force  and  reduce  his  expenses,  increased  harmony  and  good  will  will 
while  the  result  is  ruinous  to  the  em-  be  guaranteed.  The  workman  will 
ploy^.  In  times  of  prosperity,  however,  become  a  participator  in  his  master's 
strikes,  conducted  in  good  temper,  and  prosperity ;  and  if  he  shares  in  his 
without  such  violence  as  to  incur  penal  prosperity,  he  will  learn  to  suffer  with 
responsibility,  may  produce  a  tempo-  him  in  the  time  of  adverse  trade.  The 
rary  benefit.  The  workman  says:  workman  will  be  thus  gradually  taught 
"  Why  should  I  wait  until  you  choose  one  of  the  most  valuable  of  lessons, 
to  arrive  at  this  joint  decision  (to  raise  namely  this,  that  capital  is  not  a 
wages)?"  "The  master  would  very  tyrannical  power  which  oppresses  him, 
naturally  persist  in  his  refusal ;  for  he  but  is  the  source  from  which  he  ob- 
would  feel  confident  that  the  work-  tains  his  livelihood." 

man,  being  a  poor  man,  could  not  live  Professor  Walker,  of  Yale  College, 

without    employment ;    and    as    the  in  his  work  on  the  Wages  Question, 

wages  paid  in  the  trade  are  uniform,  N.  Y.  1876, c.  xix.,  discusses  at  length 

the  workman  would  have  no  chance  the  question  whether  any  advantages 

of  obtaining  higher  wages  from  another  maybe  acquired  by  the  "  wages  class  " 

employer."  Supposing,  however,  there  through    strikes    or   trades    unions, 

should   be  a  general   union  of  the  That  these  are  legal,  he  properly  as- 

workmen  in  the  business  to  the  same  sumes,  viewing  the  old  legislation  and 

efiect,  "  the  masters  would  know  that  the  old  jurisprudence  to  this  effect  as 

they  themselves  would  suffer  a  most  now  obsolete.    It  is  admitted,  at  the 

severe  loss,  if  such  a  determination  outset,  that  in  cases  where  wages  ap- 

were  carried  out ;  for  their  business  pear  inadequate,  "  if  bodies  of  labor 

would  be  stopped  at  a  time  when  it  can  be  put  under  discipline  so  that 

was   most  profitable.     They  would,  they  shall  proceed  in  order  and  with 

therefore,  have  every  inducement  to  temper,  great  injury  may  be  averted, 

grant    their     workmen    what    they  injury  which  once  wrought  may  be 

claimed,  if  the  demands  were  really  permanent."  It  is  stated  that  illustra- 
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of  the  oommon  carrier.     Yet,  after  making  all  these  allowanoes, 
though  we  may  not  hold  absolutely  that  the  government  has  no 

tions  might  be  multiplied  "  showing  to  the  fact  that  trades  unions,  so  far 

how    an   advance   of    wages   which  as  concerns  their  action  in  adjusting 

masters  were  unwilling  to  concede,  wages,    and    proyiding    a  provident 

and  which  workmen   through  their  fund,  are  the  successors  of  the  old 

isolated    and    mutually  jealous    and  "guilds/'  whose  legality  was  never 

suspicious  action  would  be  unable  to  disputed.    See    Thornton  on  Labor, 

command,  if  effected  through  united  iiL  c.  4 ;   London  Quart  Rev.  Oct. 

action  might  prove  to  be  for  the  in-  1867;    Edinburgh    Rev.    Oct.    1867. 

terest   of  both    master   and    men."  Thorold  Rogers  on  Work  and  Wages, 

While    admitting    that   strikes   are  411  et  seq. 

**  only  of  questionable  utility  in  the  On  the  question  of  lawAilness  we 
first  stages  of  the  elevation  of  masses  have  the  following  conclusion : 
of  labor  long  abused  and  much  "  Where  there  exists  a  very  high 
abused,"  he  justly  attributes  the  re-  degree  of  civilization,  there  is  a  bal- 
peal  of  the  English  combination  stat-  ance  of  reasons  in  favor  of  the  non- 
utes,  noticed  hereafter,'  to  the  fear  intervention  of  governments,  but  only 
produced  by  the  "  strikes."  A  sum-  so  as  the  striking  workmen  are  guilty 
mary  of  subsequent  legislation  is  then  of  no  breach  of  contract  and  of  no 
given.  But  while  for  temporary  pur-  crime.  .  .  Coalitions  of  pur- 
poses trades  unions  are  held  to  have  chasers  of  labor  for  the  purpose  of 
produced  valuable  effects,  the  value  of  lowering  wages,  which  are  most  fre- 
their  permanent  existence,  as  wages-  quent,  though  noiselessly  formed,  the 
settling  agencies,  is  seriously  ques-  police  power  of  the  State  cannot  pre- 
tioned.  vent.  If  now  it  were  attempted  to 
Li  Roscher's  Political  £k;onomy  (N.  keep  the  working  class  alone  from  en- 
Y.  1878),  and  in  Lalor's  notes,  vol.  ii.  deavoring  to  correspondingly  raise 
i  176,  pp.  84  0^  seq.f  the  history  of  their  wages,  the  impression  would  he- 
strikes  is  given  in  detail.  The  result  come  general,  and  be  entertained  with 
in  such  cases,  it  is  said,  "  must  gen-  right,  that  the  authorities  were  given 
erally  issue  in  the  victory  of  the  to  measuring  with  different  stand- 
richer  purchasers  of  labor."    On  the  ards." 

other  hand,  '*  when  wages  in  general       Several  English  statutes  must  be 

tend  to  rise,  but  by  force  of  custom  taken  into  consideration  in  connection 

are  kept  below  their  natural  level,  a  with  the  rulings  of  the  courts.    The 

strike  may  very  soon  attain  its  end.  first  is  the  now  repealed  Act  of  6  G^. 

And  workmen  are  all  the  more  to  be  lY.  c.  120,  making  threats  to  effect 

wished  godspeed  as    employers    are  certain  ends  indictable.    Under  this 

slow  to  decide  of  their  own  motion  statute  the  "  threats  "  of  trades  unions 

upon  raising  wages."    It  is  of  course  have  been,  by  some  judges,  considered 

otherwise  with  the  struggle  of  work-  included.  Walsby  v.  Anley,  2  E.  <&  E. 

men  against  the  natural  conditions  516 ;  though  see  eontraf  R.  v.  Druitt, 

which   determine  the  rate  of  their  10  Cox  C.  C.  592 ;  R.  v,  Selsby,  5  Ibid, 

wages,  in  which  they  might  in  turbu-  495,  n. ;  R.  v.  Sheridan,  cited  Wright's 

lent  times  possibly  succeed  tempo-  Conspiracy,  47.  This  statute,  it  should 

rarily,  but  would  in  the    long  run  be  remembered,  was  only  in  force  in 

have  to  fail.    He  also  calls  attention  England  for  a  few  years,  and  is  not  to 
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right  to  intervene  to  settle  prices  of  either  labor  or  produce,  we 
must  assert  that  it  has  no  right  to  make  such  settlements  by  means 

be  found  in  any  of  our  American  duct  within  the  purview  of  the  stat- 
codes.  A  statute  also  was  adopted  in  utes  whose  penal  clauses  are  sus- 
England  in  1871,  34  &  85  Vict.  c.  82,  pended.  On  the  other  hand,  it  seems 
by  which  agreements  in  restraint  of  unlikely  that  the  legislature  should 
trade,  when  no  force  or  fraud  is  used,  have  intended  to  relieve  without  ex- 
are  treated  as  non-indictable;  but  press  words  from  the  criminality 
this  statute  does  not  change  the  com-  which  has  long  attached  to  agree- 
mon  law.  Of  the  statutes  regulating  ments  for  breaches  of  contract,  where 
breaches  of  contract  by  workmen  Mr.  those  breaches  were  in  violation  of 
Wright  (Conspiracy,  59)  thus  speaks :  penal  acts. 

"  Where,  however,  the  agreement  is  '' Agreements  for  breaches  of  con- 
fer conduct  involving  a  breach  of  con-  tracts  of  service,  in  cases  to  which  no 
tract  by  workmen,  different  consider-  penal  act  applies,  seem  never  to  have 
ations  occur.  Acts  have  been  for  many  been  determined  to  be  criminal." 
years  in  force  for  punishing  breaches  In  Sheridan's  Case,  1868  (Wright's 
of  contract  by  workmen  of  most  kinds,  Consp.  50),  Lush,  J.,  is  said  to  have 
and  an  agreement  to  break  those  acts,  ruled  that  there  was  nothing  unlawful 
or  to  procure  a  breach  of  them,  may  either  in  a  strike  for  compelling  a 
be  criminal  on  the  general  principle  master  to  comply  with  certain  regula- 
established  in  the  seventeenth  section,  tions,  or  informing  him  of  the  object 
A  difficulty  may,  indeed,  occur  at  the  of  the  strike,  or  in  picketing  his 
present  time  from  the  fact  that '  The  premises,  so  long  as  there  was  no 
Master  and  Servant  Act,  1867,'  ap-  violence  or  intimidation, 
pears  to  suspend  the  provisions  of  InB.  v.  Shepherd,  11  Cox  C.C.825, 
most  of  the  former  acts  for  punishing  1869»  the  same  view  was  repeated  by 
breaches  of  contract,  and  to  substi-  the  same  judge, 
tute  the  discretion  of  a  magistrate  as  Bowland's  Case,  2  Den.  C.  C.  864  ; 
to  whether  the  wrong  ought  to  be  re-  5  Cox  C.  C.  407 ;  17  Q.  B.  671, 1861, 
garded  as  criminal  or  as  merely  civil,  is  explained  by  the  fact  that  ''  molea- 
so  that  a  breach  of  contract  may  be  tation"  was  made  penal  under  4  €^. 
thought  to  be  of  an  indeterminate  IV.  c.  84.  Infra^  {  1867. 
•character,  both  when  it  is  proposed  ''Neither  in  Druitt's  case  nor  in 
and  when  it  is  executed;  nor  does  Bunn's  case,"  says  Mr.  Wright,  in  his 
there  seem  to  be  any  case  in  which  work  on  Conspiracy,  "  was  there  any 
the  effect  of  this  condition  of  the  law  apparent  opportunity  of  obtaining  a 
has  been  considered  in  its  relation  to  confirmation  or  explanation  of  the 
combinations.  Either  view  of  its  effect  rules  laid  down  for  the  guidance  of  the 
is  attended  with  difficulty.  On  the  jury  by  appeal  on  a  case  reserved  for 
one  hand,  the  provisions  of  the  nine-  the  Court  of  Criminal  Appeal."  *  See 
teenth  section,  which  expressly  pre-  Act  of  84  &  85  Vict,  determining 
serves  the  procedure  by  indictment  in  that  no  act  shall  be  illegal  merely  be- 
cases  of  malicious  injury  to  person  or  cause  in  restraint  of  trade, 
property,  may  perhaps  raise  some  In  a  New  York  case,  on  a  statute 
presumption  that  procedure  by  in-  making  it  indictable  to  conspire  to 
dictoient  was  intended  to  be  excluded  commit  acts  ''  injurious  to  trade  or 
in  the  case  of  other  kinds  of  miscon-  commerce,"  where  journeymen  shoe- 
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of  common  law  criminal  prosecutions.  Undoubtedly  if  a  statute 
is  passed  (however  impolitic  it  may  be)  making  it  a  criminal  offence 
to  refuse  to  work  at  a  fixed  price,  or  to  sell  a  commodity  at  a  fixed 
price,  the  courts,  should  such  a  statute  be  held  constitutional,  would 
be  bound  to  enforce  it.  But  when  there  is  no  such  statute,  the  day 
is  past  when,  either  in  England  or  in  the  United  States,  a  court  is 
justified  in  pronouncing  indictable  a  combination  of  laborers  agree- 
ing, in  furtherance  of  this  combination,  only  to  work  at  prices  fixed 
by  themselves.     And  this  is  not  merely  because  such  rulings  would 

makers  conspired  together  and  fixed  Buchanan  v,  Kerr,  Ibid.  438,  1894 ; 
the  price  of  making  coarse  boots,  and  People  v.  Sheldon,  21  N.  Y.  Sup.  859  ; 
entered  into  a  combination  that  if  a  1893.  And  a  /oHiori  is  a  conspiracy 
journeyman  shoemaker  should  make  to  effect  any  of  these  objects  indict- 
such  boots  for  a  price  below  the  rate  able.  On  the  same  reasoning  a  con- 
thus  fixed,  he  should  pay  a  penalty  of  spiracy  by  coercion  or  bribes  to  com- 
ten  dollars ;  and  if  any  master  shoe-  pel  a  raising  of  wages,  or  prevent  afel- 
maker  employed  a  journeyman  who  low-workman  from  obtaining  employ- 
had  violated  their  rules,  that  they  ment,  is  indictable.  Com.  v.  Hunt,  4 
would  refuse  to  work  with  him,  and  Mete.  (Mass.)  Ill,  1842 ;  and  a  com- 
would  quit  his  employment;  and  car-  blnation  of  employers  to  resist  a  com- 
ried  such  combination  into  effect  by  bination  of  employes  to  artificially 
leaving  the  employment  of  a  master  advance  wages,  is  not  unlawiul.  Cote 
workman^  in  whose  service  was  a  v.  Murphy,  supra.  But  a  mere  com- 
jonmeyman  who  had  violated  their  bination  between  workmen  of  a 
rules,  and  thus  compelled  the  master  particular  group  not  to  work  for  a 
shoemaker  to  discharge  him;  it  was  particular  master  except  for  higher 
held  that  the  parties  thus  conspiring  wages,  when  such  a  combination  does 
were  guilty  of  a  misdemeanor.  People  not  include  the  whole  market^  so  as  to 
V.  Fisher,  14  Wend.  9, 1835.  But  this  prevent  the  employer  from  obtaining 
decision  goes  too  far,  and  cannot  now  other  employes,  or  when  the  means 
be  sustained.  Master  Stevedores'  Ass.  adopted  by  those  thus  combining  are 
V.  Walsh,  2  Daly,  (N.  Y. )  1,  1867.  not  in  themselves  unlawful  (e,  g.,  in- 
IJndoubtedly  to  absorb,  by  fraud  or  timidation  through  threats  of  injury), 
coercion,  all  of  a  particular  class  of  is  not  in  itself  the  subject  of  criminal 
the  staples,  or  currency,  or  labor,  in  a  prosecution.  If  it  were,  there  are  few 
community,  so  as  to  produce  a  dearth  joint  operations  for  money  making 
in  any  actual  necessity  of  life  and  in  which  could  escape  indictment.  The 
this  way  to  produce  misery  on  one  regulation  of  industry  would  be  left, 
side  and  extortionate  gains  on  the  not  to  private  enterprise  and  experi- 
other,  is  an  indictable  offence.  1  ence,  but  to  the  criminal  courts. 
Hawk.  P.  C.  c.  80,  s.  3 ;  8  Inst  196  ;  As  to  Pennsylvania  legislation,  see 
4  Bl.  Com.  158 ;  R.  v.  Webb,  14  East,  Com.  v,  Haines,  15  Phila.  356, 1881. 
406 ;  B.  V,  Waddington,  1  East,  143 ;  That  a  combination  to  raise  wages  is 
7  Dane  Ab.  39 ;  Morris  Bun  Coal  Co.  not  by  itself  indictable  at  common 
V.  Barclay  Coal  Co.,  68  Pa.  178,  1871 ;  law,  see  3  Steph.  Hist.  Crim.  Law, 
Cote  V.  Murphy,  159  Pa.  420,  1894 ;   210. 
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unduly  impair  the  liberty  of  the  laborer,  and  rudely  interfere  with 
the  adjustment  of  business  relations  which  depend  «upon  the  consent 
of  the  parties,  influenced  by  the  condition  of  the  markets.  These 
are  strong  reasons  against  such  interference,  but  there  is  another 
reason  which,  if  not  equally  strong,  is  certainly  equally  practical. 
We  cannot  indict  employes  who  combine,  without  indicting  capi- 
talists who  combine.^  If  inadequacy  of  remuneration  be  no 
defence  for  laborers  refusing  to  invest  their  labor  in  an  enterprise, 
then  inadequacy  of  remuneration  is  no  defence  to  capitalists  who 
decline  to  venture  their  capital  in  an  enterprise  in  which  laborers 
might  be  employed.  If  in  the  one  case  it  be  a  crime  to  agree  to 
wiLold  labSr  from  the  market,  in  the  other  case  it  is  a  crime  to 
agree  to  withhold  capital  from  the  market.  The  capitalist  would 
be  compelled  by  indictment  to  keep  his  capital  constantly  active,  if 
the  workman  is  thus  compelled  to  keep  his  labor  constantly  active. 
But  I  am  entitled  to  sell  either  my  labor  or  my  capital  for  what  I 
can  get ;  and  if  I  can  do  this  without  penal  liability  when  acting  by 
myself,  I  can  do  so  without  penal  liability  when  acting  with  others.' 
At  the  same  time  I  am  not  entitled,  by  force  or  threats  or  false 
pretences,  to  prevent  others  from  accepting  the  terms  which  I  reject. 
To  assault,  to  threaten,  for  the  purpose  of  obtaining  from  another 
anything  of  value,  to  obtain  anything  of  value  from  him  by  false 

*  Farmere'  Loan  and  Trust  Co.  v.  Political  Economy/'  were  duly  read 
Northern  Pacific  R.  B.  Co.,  60  Fed.  out  to  Archbishop  Tait,  and  com- 
Bep.  803, 1894 ;  By.  Co.  v.  Bailey,  61  mented  upon  by  various  speakers, 
Ibid.  494,  1893 ;  Arthur  v.  Oakes,  63  with  the  view  of  showing  their  in- 
Ibid,  310, 1894 ;  U.  S.  v.  Debs,  Ibid,  justice  and  untruthfulness.  Arch- 
436, 1894.  bishop  Tait,  while  speaking  highly  of 

*  As  an  illustration  of  the  change  of  Archbishop  Whately  as  a  liberal 
opinion  in  England  in  reference  to  statesman,  went  on  substantially  to 
trades  unions  may  be  mentioned  the  say  that  when  Whately  wrote  the 
following :  science  of  political  economy  was  in  its 

On  Nov.  13, 1879,  a  deputation  of  babyhood,  and  further  thought  and 
leading  trades  unionists,  men  and  wo-  discussion,  from  various  points  of 
men,  waited  upon  the  Archbishop  of  view,  have  done  much  to  modify 
Canterbury,  at  Lambeth  Palace,  to  re-  principles  and  conclusions  which  he 
quest  him,  as  President  of  the  Na-  announced  with  absolute  confidence  ; 
tional  Society,  to  induce  the  Society  and,  upon  the  other  hand,  the  action 
to  withdraw  a  book  containing  certain  of  trades  unions  has  within  recent 
passages  from  sale,  and  to  stop  the  years  been  moderated  by  the  softening 
reading  of  those  passages  in  the  na-  temper  and  improving  manners  of  the 
tional  schools.  The  objectional  para-  times.  The  book  containing  the  ez- 
graphs,*  which  were  quotations  from  tracts,  it  was  further  announced,  was 
Archbishop  Whately's  "  Lessons   on   consequently  withdrawn  from  among 
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pretences,  are  offenceu  either  at  common  law  or  by  statute.  If  so, 
conspiracies  to  effect  any  of  these  objects  or  to  use  any  of  these 
means  are  indictable  at  common  law.^ 

§  1367.  As  the  gist  of  the  offence,  according  to  the  view  just 

stated,  consists  in  the  unlawfulness  of  the  means,  these 

meius  ^     means  must  be  set  forth.     Hence  it  has  been  held  in 

should  be     Massachusetts,  that  an  indictment  which  charfi^ed  that  the 

aTerred.  '  o 

defendants,  journeymen  bootmakers,  unlawfully,  etc., 
confederated  and  formed  themselves  into  a  club,  and  agreed  together 
not  to  work  for  any  master  bootmaker,  or  other  person,  who  should 
employ  any  workman  or  journeyman  not  a  member  of  said  club, 
after  notice  given  to  such  master  or  other  person  to  discharge  such 
workman,  contains  no  sufficient  averment  of  any  unlawful  purpose 
or  means.  An  indictment  for  a  conspiracy,  it  was  said,  which  does 
not  directly  aver  facts  sufficient  to  constitute  the  offence,  is  not  aided 
by  matter  which  precedes  or  follows  the  direct  averments  ;  nor  by 
qualifying  epithets,  as  "unlawful,  deceitful,  pernicious,"  etc., 
attached  to  the  facts  averred.' 

Yet  the  means,  when  unlawful  by  statute,  need  not  be  given  in 
detail.  Thus  in  conspiracy  to  injure  a  tradesman,  under  6  G«o.  IV. 
c.  129,  it  is  sufficient  to  allege  that  the  defendants  conspired,  etc., 
by  "  molesting,"  "  using  threats,"  "  intimidating,"  and  "  intoxicat- 
ing "  workmen  hired  by  the  tradesman,  in  order  to  force  them  to 
depart  from  their  work;  and  also  that  they  conspired,  etc.,  to 
"  molest "  and  "  obstruct "  the  tradesman  and  the  workmen  with 

« 

the  same  object,  and  in  order  to  force  him  to  make  an  alteration  in 
the  mode  of  carrying  on  his  trade ;  the  words  used  being  those 
employed  in  the  statute,  and  it  not  being  necessary  to  set  out  the 
means  of  molestation,  intimidation,  etc.,  more  specifically.^  It  was 
also  held  that  counts  framed  upon  this  statute,  which  charged  that 
the  defendants  conspired,  etc.,  by  "  molesting  "  and  "  obstructing," 
and  by  "  using  threats  and  intimidations,"  to  obstruct  such  work^ 

the  publications  of  the  Society.    Lon-  combinatioiis  of  this  class  to  the  juris- 

don  World,  Nov.  21,  1879.    For  a  diction  of  the  criminal  courts  is  dis- 

sketch  of  English  law  in  this  relation,  cussed  by  me  in  3  Grim.  Law  Mag.  1 

see  3  Steph.   Hist.  Grim.  Law,  208.  et  seq.  (Jan.  1882). 

By  the  N.  Y.  Penal  Code  of  1882.  '  See  Com.  v.  Hunt,  4  Mete.  Ill, 

}  673,  breach  of  contract  by  an  em-  1842 ;  and  cases  cited  supra, 

ploy6  is  made  under  certain  circum-  '  B.  v.  Bowlands,  9  £ng.  Law  & 

stances  a  misdemeanor.  Eq.  287  ;  17  Q.  B.  671 ;  5  Cqx  C.  C. 

*  The  policy  of  subjectifig  business  436. 
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men  as  might  be  willing  to  be  hired  by  the  tradesman,  and  to  pre- 
vent them  from  hiring  themselves  to  him,  were  sufficient. 

§  1368.  On  the  same  reasoning,  a  oonspiracy  to   prevent,  by 
means  of  threats  or  other  unlawful  means,  an  operative  ^    ^ 

,,■■■,         ,80  of  0011' 

from  obtaining  any  employment  in  his  business,  is  indict-  spiracy  hj 
able}    It  is  also  indictable,  as  we  have  seen,  to  conspire  ^eani  to 
to  molest  and  obstruct  workmen,  with  a  view  to  induce  ^^^Pff  ^ 

opomiTo 

them  to  leave  their  employment.*    But  force  or  threats  out  of  «ni- 
of  force  must  be  used  to  constitute  such  an  offence.    Mere 
argumentative  appeals  to  induce  an  operative  to  leave  his  employ- 
ment are  not  enough.' 

§  1369.  It  has  also  been  held  to  be  indictable  to  combine  to 
engross  by  coercion  or  fraudulent  means,  under  one  con-  g^  ^  ^^^ 
trol,  any  particular  business  staple  (e.  g.^  wheat,  gold,  gross  any 
cotton,  coal),  so  as  to  force  its  purchase  by  the  community  b^ness 
at  exorbitant  prices.*    A  learned  Pennsylvania  judge  has  tronspor- 
gone  so  far  as  to  say  that  a  combination  between  miners  ***ion. 
in  a  particular  market,  controlling  the  coal  in  that  market,  to  hold 
up  the  price  of  coal  in  such  market,  is  indictable  at  common  law* 
"When  competition  is  left  free,'^  said   Agnew,  J.,   "individual 
error  or  folly  will  generally  find  a  correction  in  the  conduct  of 
others.     But  here  is  a  combination  of  all  the  companies  operating 
in  the  Blossburg  and  Barclay  mining  regions,  and  controlling  their 
entire  productions.     They  have  combined  together  to  govern  the 
supply  and  the  price  of  coal  in  all  the  markets  from  the  Hudson  to 
the  Mississippi  rivers,  and  from  Pennsylvania  to  the  lakes.     This 
combination  has  a  power  in  its  confederated  form  which  no  indi- 
vidual action  can  confer.   ,   .  \  The  influence  of  a  lack  of  supply, 

>  B.  V.  Hewitt,  6  Cox  C.  C.  162.  9,  1887;  Thomas  v.  Cincinnati  Ry., 

A  conspiracy  to  boycott  is  criminal.  62  Fed.  Bep.  803, 1894. 
Cramp  v.  Com.,  (Va.)  10  Crim.  Law       *  R.  v  Norris,  2  Eenyon,  800.    In- 

Mag.  712,  1888.    One  who  b;  con-  surance  is  not  trade  in  the  sense  that 

spiracy  prevents  another  from  carry-  a  combination  by  insurance  compa- 

ing  out  a  contract  cannot  plead  that  nies  to  fix  rates  is  unlawful.    Ins.  Co. 

such  contract  was  within  statute  of  v.  State,  86  Tex.  250, 1893.    And  the 

frauds.     Jackson  v.  Stanfield,  (Ind.)  purchase  of  the  stock  of  sugar  refiners 

87  N.  £.  Rep.  14, 1894.  for  the  purpose  of  acquiring  control  of 

'  R.  v»  Rowlands,  tU  supra ;  R.  v.  the  business,  not  a  monopoly  within 

ffibbert,  13  Cox  C.  C.  82;  18  Moak's  Act  of  July  2,  1890.    U.  S.  v.  E.  C. 

Eng.  R.  483.    See  to  same  case  a  valu-  Knight  Co.,  60  Fed.  Rep.  306,  934, 

able  note  by  Mr.  Moak.  1894 ;  People  v.    Sheldon,  21  N.  Y. 

»  See  Com.  v.  Sheriff,  15  Phila.  393,  Sup.  869,  1893.    Sajpra,  \  1366.   As  to 

1881 ;  State  v.  Stewart,  36  Alb.  L.  J.  engrossing  see  fiirther,  infra^  {  1851. 
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or  the  rise  in  the  prioe  of  an  article  of  such  prime  necessity,  cannot 
be  measured.  It  permeates  the  whole  mass  of  the  community,  and 
leaves  few  of  its  members  untouched  by  its  withering  blight. 
Such  a  combination  is  more  than  a  contract;  it  is  an  offence."^ 
But  this  cannot  be  sustained  unless  the  combination  acts  through 
coercive  or  fraudulent  means,  or  involves  the  absorption  of  an 
entire  necessary  staple.  If  there  is  no  fratid,  or  no  intimidation, 
in  the  means  adQpted,  rulings  making  penal  agreements  between 
particular  owners  to  keep  up  prices  are  open  to  the  following  ob- 
jections :  (1)  They  would  be  futile.  Combinations,  if  desirable  to 
the  owners  of  a  particular  commodity  to  keep  up  its  price,  would 
consist  of  a  tacit  understanding,  which  no  legal  process  could  reach. 
(2)  If  effective,  such  rulings  would  cover  every  combination  to  ob- 
tain remunerative  prices ;  yet  without  such  a  combination  no  great 
staples  could  be  brought  into  the  market.  (3)  They  put  a  pre- 
rogative which  can  be  best  exercised  by  individuals,  as  the  exigen- 
cies of  the  time  prompt,  into  the  hands  of  the  State,  in  defiance  of 
the  principle  that  it  is  not  within  the  province  of  the  State  to  do 
that  which  can  be  best  done  by  individuals.  (4)  They  establish  a 
standard  which  is  fixed,  and  therefore  often  harsh  and  oppressive, 
in  place  of  one  which  is  elastic,  yielding  to  the  necessities  of  the 
market.  A  governmental  standard  once  determined  by  law  can 
only  be  changed  by  long  and  difficult  processes.  But  combinations 
to  keep  up  prices  of  staples,  even  if  occasionally  operative,  are 
short-lived  from  their  own  nature.  And  if  all  combinations  to  keep 
up  prices  are  made  indictable,  the  only  reliable  guard  against  sudden 
and  destructive  panics  is  removed.  At  the  same  time  a  secret  com- 
bination to  obtain  control,  for  extortionate  objects,  of  an  entire 
necessary  staple,  is  an  indictable  conspiracy  at  common  law.^  On 
the  same  reasoning  a  '^  pooling ''  arrangement  between  several  com- 
mon carriers,  having  control  of  the  market,  by  which  arrangement 
exorbitant  tolls  are  to  be  charged,  is  indictable.' 

^  Morris  Bun  Coal  Co.  v.  Barclay  "  pooling  "  combination  by  which  all 

Coal  Co.,  68  Pa.  178, 1871.  the   transportation   companies  of  a 

'  Ibid.    People  v.  Sheldon,  139  N.  particular  region  agree  to  enforce  ex- 

Y.  251,  1893 ;  Olive  v.  Van  Patten,  tortionate  prices  is  an  indictable  con- 

(Tex.)  26  S.  W.  Bep.  428, 1894.  spiracy.    See  Whart  Prec.  of  Indict- 

*  See,  to  this  effect,  a  remai'kable  ments.  No.  658.  In  this  case  the  de- 
opinion  by  Judge  Grier  (afterward  of  fendants,  among  whom  were  some  of 
the  Federal  Supreme  Court),  in  1842,  the  most  prominent  citizens  of  Pitts- 
when  sitting  in  Pittsburg  as  a  judge  burg,  were  indicted  for  conspiracy, 
of  the   State  District  Court,  that  a  convicted,  and  then  sentenced ;  but 
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§  1370.  It  has  been  also  said  that  it  is  an  indictable  offence  for 
parties  attending  an  auction  to  agree  together  that  one  ,p^  ^ 
only  of  them  should  bid  for  each  article  sold^  and  that  all  presBoom- 
articles  thus  bought  by  any  of  them  should  be  sold  again  a  public 
among  themselves  at  a   fair  price,  and  the  difference  *^®**®"- 
between  the  auction  price  and  the  fair  price  divided  among  the 
several  parties  concerned  in  the  fraud,^  though  this  does  not  apply 
to  combinations  between  parties  bond  fide  buying  property  in  a 
block  for  a  business  purpose,  and  not  for  the  purpose  of  crushing 
out  competition.'    It  is  clearly  a  conspiracy  to  agree  by  fraudulent 
contrivance  to  cheat  at  a  mock  auction.^ 

§  1371.  Whenever  there  is  a  combination  to  oppress  or  defraud 
the  public  by  a  fraudulent  or  coercive  confederacy,  such  combina- 
tion is  an  indictable  conspiracy  at  common  law.*^  Thus  an  indict- 
ment holds  for  a  conspiracy  to  raise  the  price  of  the  public  funds  by 
felse  rumors,  as  being  a  fraud  upon  the  public  f  for  a  con-  ^^^  ^  ^ 
spiracy  to  cheat  by  betting  ;•  for  a  conspiracy  by  persons  combine  to 
to  cause  themselves  to  be  reputed  men  of  property,  in  wnnig. 

were  then  pardoned  by  the  governor.  Smith,    115    Mass.    592,   1874.     See 
The  case  was  in  the  Quarter  Sessions,  Whart.  on  Cent.  {  448.    As  to  con- 
June  T.  1842,  No.  87.    See  7    Pa.  stitntionalityof  statutes,  fixing  prices 
Mag.  167.    The  trial  was  before  Judge  of  common  carriers,  see  Whart.  Com. 
Patton,  before  whom  the  defendants  Am.  Laws,  H  488  et  seq. 
were  conyicted  and  sentenced  to  a  fine       **  The  ruling  in  Levi  v.  Levi,"  sajrs 
of  $100  and  two  months'  imprison-  Mr.  Wright, ''  may  be  explained  on 
ment    The  case  came  before  Judge  the  ground  that  had  the  auctioneer 
Grier  before  the  bill  was  found,  on  a  known  of  the  combination  he  would 
writ  of  habeoi  corptu.     The  defen-  not  have  knocked  down  the  goods  to 
dants  were  pardoned  by  the  governor,  any  of  the  persons  concerned  in  it ; 
who,  afterward,  in  his  annual  mes-  that  his  consent   to  the  transfer  of 
sage,  stated  that  by  the  conviction  property  was  obtained  by  a  false  ap- 
alone  the   "conspiracy"  had    been  pearance  of  competition."    Wright's 
broken  up.    The  ruling  is  good  law  Conspir.  84.    Perhaps  a  better  view  is 
in  all  cases  in  which  the  effect  of  the  that  for  two  or  more  persons  to  at- 
pooling  is  to  extort  by  unreasonable  tempt  to  get  property  by  deceptive 
rates.    Whart  on  Gont.  {  442  a.  Con-  reciprocal   references  is  a  cheat  at 
tracts,  combinations,  etc.,  in  restraint  common  law,  in  the  nature  of  the 
of  trade  illegal  under  Act    2  July,  presentation  of  false  tokens. 
1890,  (26  Stat.  209,  c.  647).    As  to       *  Whart.  on  Ck)nt.  {{  442  et  seq, 
test  of  validity  of  such  contracts  see      '  R.  v,  Lewis,  11  Cox  C.  C.  404. 
TJ.  S.  V,  Freight  Assn.,  58  Fed.  Bep.       ^  See  supray  2  1849. 
58, 1898.  *  R.  V.  De  Berenger,  3  M.  &  S.  67. 

»  Levi  V,  Levi.  6  C.  &  P.  239 ;  Cocks      •  R.  v.  Bailey,  4  Cox  C.  C.  890 ;  R. 
V.  Lcard,  7  Wall.  569,  1868;  Gibbs  v.  v,  Hudson,  8  Ibid.  305. 
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order  to  defraud  tradesmen  ;^  for  a  conspiracy^  as  in  a  case  already 
noticed^  by  violence^  threats,  contrivance,  or  other  sinister  means 
to  procure  the  marriage  of  a  pauper  of  one  parish  to  a  pauper 
of  another,  in  order  to  charge  one  of  the  parishes  with  the  main- 
tenance of  both  f  for  a  conspiracy  to  defraud  the  public  by  issu- 
ing and  negotiating  bills  in  the  name  of  a  fictitious  and  pretended 
banking  firm,*'  for  a  conspiracy  fraudulently  to  induce  brokers 
to  advance  money/  for  a  conspiracy  untruly  ancL  fraudulently 
to  overvalue  a  commodity  f  for  a  conspiracy  to  cheat  railroad  com- 
panies by  fraudulently  filling  up  stolen  blank  tickets;^  for  a 
conspiracy  fraudulently  to  raise  tolls  on  the  public  works  f  for  a 
conspiracy  fraudulently  and  corruptly  to  interfere  with  or  to  per- 
vert public  justice  f  for  a  conspiracy  to  obtain  money  by  selling  a 
public  office.^  But  public  officers  who  purchase  supplies  without 
advertising  for  bidders,  in  contravention  of  a  statute  of  the  State, 
are  not  guilty  of  an  indictable  conspiracy  unless  they  act  corruptly 
in  refusing  to  advertise.'® 

§  1372.  It  is  clear  that  to  conspire  to  fraudulently  tamper  with 
So  to  tarn-  *^  election  is  indictable  at  common  law  when  such  dee- 
per with  an  tion  is  appointed  by  the  applicatory  local  law."    The 

election.  ••iiji        ix-  •  •      ±^ 

same  principle  extends  to  elections  m  pnvate  corpora- 
tions. Thus  an  indictment  for  a  conspiracy  alleged  that  the  defen- 
dants, fraudulently  contriving  to  procure  the  election  of  certain 
persons  as  directors  of  an  insurance  company,  and  thereby  cause 
themselves  to  be  employed  in  the  service  of  the  company,  fraudu- 

^  B.  V.  BobertB,  1  Gamp.  899 ;  Gard-  ^  Whart.  Free.  658,  as  cited  mtpra, 

ner  v.  Preston,  2  Day,  (Conn.)  205,  {  1869. 

1805.    See   State  v.  Clary,    64   Me.  *  Supra,  {  1832 ;  irrfra,  1 1880. 

869, 1875.  »  R.  v.  Pollman,  2  Camp,  229 ;  R. 

*  R.  V,  Tarrant,  4  Burr.  2106 ;  R.  v.  v.  Vaughan,  4  Burr.  2494.  Infra, 
Tanner,  1  Eep.  804 ;  R.  v.  Seward,  1  {  1875. 

Ad.  &  El.  706 ;  and  see  1  East  P.  0.  ^^  People  v.  Powell,  68  N.  Y.  88, 

461,  462 ;  8  Mod.  620.    Supra,  {  1862.  1875. 

»  R.  t;.  Hevey,  2  East  P.  C.  858.  "  It^ra,  {  1882;  CJom.  v.  McHale, 

See  State  v.  Norton,  8  Zab.  88, 1350.  97  Pa.  897, 1881.    See  7  Cox  App.  15 ; 

*  Com.  V.  Wrigley,  6  Phila.  169,  R.  v.  Haslam,  1  Den.  C.  C.  78.  As  to 
1866.  prosecutions    under    federal   statute 

^  R.  V.  Stenson,  12  Cox  C.  C.  Ill ;  protecting  civil  rights,  see  supra, 
R.  V.  Kenrick,  Dav.  &  M.  208 ;  5  Q.  {  1356  a.  U.  S.  v.  Crosby,  1  Hughes, 
B.  49 ;  R.  V.  Levine,  10  Cox  C.  C.  874.  448, 1871 ;  Ex  parte  Yarborough,  110 
Supra,  1 1349.  U.  S.  651, 1884 ;  U.  S.  v,  Waddell,  112 

*  Bloomer  v.  State,  48    Md.    521,  Ibid.  76, 1884.    Infra,  {  1848  a, 
1878. 
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lently  conspired  to  induce  persons^  by  issuing  to  them  fraudulent 
policies  of  insurance^  to  appear  at  the  annual  meeting  of  the  com- 
pany and  vote  for  directors.  It  was  held,  that  while  the  ultimate 
object  of  the  respondents,  that  is,  to  procure  themselves  to  be 
employed  by  the  company,  was  lawful,  the  means  were  fraudulent, 
immoral,  and  illegal,  it  appearing  that  the  defendants  had  agreed 
with  the  insured  that  the  policies  should  be  held  and  treated  as 
mere  nullities  for  every  purpose  but  that  of  authorizing  the  holders 
to  vote  thereon  at  the  annual  meeting,  although  the  defendants 
agreed  also  that  the  policies  should  be  duly  approved  by  the  requi- 
site numbers  of  directors,  not  cognizant  of  the  intended  fraud,  upon 
applications  in  regular  form,  and  although  the  policies  might  be 
binding  on  both  parties.^ 

§  1373.  The  general  features  of  §  5440  of  the  Eevised  Statutes 
of  the  United  States,  based  on  the  30th  section  of  the  Act  _  ^   , 

'  So  to  de- 

of  Feb.  3,  1867,  have  been  already  noticed.*    It  may  be  fraud 
here  particularly  observed  that  a  conspiracy  to  defraud 
the  government  of  revenue  is  indictable  under  this  statute.^ 


^  State  V.  Bumham,  15  N.  H.  396,  object,  is  punishable  by  the  general 
1844.    •  terms  of.  the  statute,  which  makes 

'  Supra,  2  1856  a,  penal  all  conspiracies  to  defraud  the 

*  U.  S.  V.  Boyden,  1  Low.  266, 1868 ;  United  States,  and  cannot  be  said,  in 
U.  S.  V,  Smith,  2  Bond,  828, 1869 ;  U.  any  just  sense,  to  arise  under  the 
S.  V,  Rindskopf,  6  Biss.  259, 1874 ;  U.  revenue  laws.  See  comments,  tupra^ 
S.  V,  Babcock,  8  DiU.  581, 1876.    For  3  1856  a. 

conspiracy  to  import  goods  without  In  U.  S.  v,  Donau,  11  Blatch.  168, 
duty,  see  U.  S.  v.  Graff,  14  Blatch.  1879,  it  was  said  by  Benedict,  J. : 
881,  1878;  and  see  U.  S.  v.  Miller,  8  ''The  80th  section  of  the  Act  of 
Hughes,  553, 1878 ;  U.  S.  v,  Walsh,  5  March  2,  1867,  creates  an  offence 
Dill.  58, 1878.    Supra,  2  1356  a,  which  maybe  committed  without  any 

In  U.  S.  V,  Hirsch,  100  U.  S.  83,  other  action  on  the  part  of  the  ac* 
1879,  it  was  held  that  the  statute  cused  than  that  of  conspiring  with 
above  noticed  ({  5440  Bev.  Stat.)  was  another  to  commit  an  offence  against 
not  a  revenue  law,  and  that  a  person  the  laws  of  the  United  States,  or  to 
indicted  thereunder  for  defrauding  defraud  the  United  States.  The  un- 
the  revenue  is  entitled  to  plead  the  lawful  agreement  is,  therefore,  the 
limitation  of  Bevised  Statutes,  sec-  gist  of  the  offence  which  this  section 
tion  1044,  of  three  years,  and  that  the  intended  to  create.  The  requirement 
limitation  of  section  1046,  of  five  that  some  act  to  effect  the  object  of 
jears,  for  "  any  crime  arising  under  the  conspiracy  be  done  by  some  one 
the  revenue  laws,"  does  not  apply,  of  the  conspirators  is  intended  to 
It  was  further  said  that  a  conspiracy  afford  a  locus  poenitentiae.  Until  some 
to  defraud  the  government,  though  it  act  be  done  by  some  one  of  the  con- 
may  be  directed  to  the  revenue  as  its  spirators  to  effect  the  object  of  the 
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§  1374,  We  uow  recur  to  the  same  distinction  as  was  announced 
in  discussing  cheats  at  common  law.  Mere  bragging 
liBh  a  false  declarations,  being  matters  o^  opinion,  are  not  indictable ; 
oftheaf-  when,  however,  there  is  a  combination  to  induce,  by 
Unkin*or  "^^^^^  ^^  artful  falsification  of  fisM5t,  the  public  to  take 
trading  stock  in  a  worthless  concern,  then  the  offenders  are  guilty 
~°'P"''^-  of  conspiracy.'  Thus,  in  an  English  case,  tried  1858,  the 
directors  of  a  joint  stock  bank,  knowing  it  to  be  in  a  state  of  in- 
solvency, issued  a  baknce  sheet  showing  a  profit,  and  thereupon 
declared  a  dividend  of  six  per  cent.  They  also  issued  advertise- 
ments inviting  the  public  to  take  shares,  upon  the  £Euth  of  their 
representations  that  the  bank  was  in  a  flourishing  condition.    On 

unlawAil  agreement,  all  parties  to  the  appear  in  what  manner  the  act  de- 
agreement  may  withdraw,  and  thus  scribed  would  tend  to  effect  the  ob- 
escape  the  effect  of  the  statute.  After  ject  of  the  conspiracy."  For  statute, 
such  an  act  all  are  liable  to  the  pen-  see  supra,  i  1856  a. 
alty.  The  act  to  effect  the  object  of  ^  In  an  English  case  determined  in 
the  conspiracy,  which  the  statute  calls  1876  the  second  count  alleged  that  the 
for,  is  not  designated  as  an  overt  act,  defendants,  who  were  directors,  etc., 
and  was  not  intended  to  be  made  an  of  a  new  company,  had  conspired  to 
element  proper  of  the  offence.  The  deceive  the  members  of  the  committee 
offence  is  the  conspiracy.  Some  act  of  the  Stock  Exchange,  and  to  induce 
by  some  one  of  the  conspirators  is  re-  them,  contrary  to  the  intent  of  cer- 
quired  to  show,  not  tiie  unlawful  tain  of  their  rules,  to  order  a  quota- 
agreement,  but  that  the  unlawful  tion  of  the  shares  of  the  company  in 
agreement,  while  subsisting,  became  the  official  list  of  the  Stock  Exchange, 
operative.  The  offence  of  conspiracy  and  **  thereby  to  persuade  divers  liege 
is  committed  when  to  the  intention  to  subjects,  who  should  thereafter  huy 
conspire  is  added  the  actual  agree-  and  sell  the  shares  of  the  said  com- 
ment; and  this  intent  to  conspire,  pany,  to  helieve  that  the  said  com- 
coupled  with  the  act  of  conspiring,  pany  was  duly  formed,  and  had  com- 
completes  the  offence  intended  to  be  plied  with  the  said  rules,  so  as  to 
created  by  the  statute,  notwithstand-  entitle  the  company  to  have  their 
ing  the  requirement  that  the  prosecu-  shares  quoted  in  the  official  list  of 
tion  show,  by  some  act  of  some  one  of  the  Stock  Exchange."  It  was  ruled 
the  conspirators,  that  the  agreement  (affirming  the  decision  of  the  Queen's 
went  into  actual  operation.  Bench  Division  below)  that  the  second 

"  If  then  an  indictment  correctly  count  contained  averments  which,  if 
charges  an  unlawful  combination  and  taken  to  be  proved  in  a  sense  adverse 
agreement  as  actually  made,  and,  in  to  the  defendants,  sufficiently  sup- 
addition,  describes  any  act  by  any  one  ported  the  charge  of  criminal  con- 
of  the  parties  to  the  unlawful  agree-  spiracy.  B.  v,  Aspinall,  36  L.  T. 
ment,  as  an  act  intended  to  be  relied  Rep.  (N.  S.)  297 ;  18  Ck)x  G.  C.  568 ; 
on  to  show  the  agreement  in  opera-  L.  B.  1  Q.  B.  D.  780.  See  Whart.  on 
tion,  it  is  sufficient,  although,  upon  Cont.  {  876. 
the  face  of  the  indictment,  it  does  not 
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an  ex  officio  information  filed  by  the  attorney-general  they  were 
found  guilty  of  a  conspiracy  to  defraud.^ 

§  1376.  It  has  been  already  observed,'  that  a  conspiracy  to  cor- 
ruptly procure  office  is  indictable.     In  an  early  Virginia  «  .     * 
case  it  was  held  indictable  for  two  justices^  in  whom  were  tempt  oor- 
vested  certain  county   nominations^  to  agree  that    one  ^^g  ^th 
would  vote  for  A.  as  commissioner,  if  the  other  would  ®'  ^^^  ^^' 

*  emment. 

vote  for  B.  as  clerk.'    But  if  this  principle  be  logically 
extended,  few  legislative  or  executive  compromises  could  stand.^ 

^  R.  V,  Brown,  7  Cox  C.  C.  442 ;  B.  tnut,  and  as  mch  criminal,  not  only  in 

V.  Esdaile,  1  F.  &  F.  213.    See  B.  v,  morals,  but  in  the  law  of  the  land.    It 

Gumey,  11  Cox  C.  C.  414.    Supra,  is  true  the  statate  of  the  State  has  not 

2  1349.  defined  this  offence,  as  it  has  failed  to 

^  B.   V.    Pollman,    2   Camp.    229.  do  others.    .    .    .    But  the  common 

Supra,  2  1371.     As  to  bribery,  see  law  which  pervades  society,  and  enters 

if|/ra,  2  1858.  into  the  relations  of  life,  both  public 

'  Com.  V.  Callaghan,  2  Ya.  Cas.  460,  and  private,  with  its  benign  but  brac- 

1825.  ing  influence,  deems  such  an  abuse  of 

*  See  supra,  2  1360.  a  public  trust  a  misdemeanor,  punish- 

This    principle,  however,  was  de-  able  by  indictment.     And  there  is 

clared  by  the  late  Judge  B.  B.  Curtis,  high  authority  that  a  bargain  like 

in  his  address  on  behalf  of  the  Whig  this,  even  when  made  by  single  per- 

representatives  to  the  people  of  Massa-  sons,  and  in  reference  to  subjects  of 

chusetts,  to  apply  to  the  coalition,  in  faj  less  public  concern  than  this,  is  an 

1851,  of  the  Free  Soil  and  Democratic  indictable  offence.    In  the  year  1825, 

representatives  in  the  Massachusetts  a  case  came  before  the  highest  crimi- 

legislature ;  the  purpose  of  which  co-  nal  court  of  one  of  our  sister  States, 

alition  was  the  election  of  Democrats  wherein  it  appeared  that  A.  and  B. 

to  State  offices  and  a  Free  Soiler  to  were  justices  of  the  peace,  and  as  such 

the  U.  S.  Senate.    He  thus  character-  had  the  right  to  vote  in  the  county 

izes  it:  court  for  certain  county  officers;  that 

''But  this  is  not  a  coalition.  A  they  agreed  together  that  A.  would 
compact  between  two  distinct  parties,  vote  for  C.  for  commissioner,  in  con- 
having  different  political  principles,  sideration  that  B.  would  vote  for  D. 
for  the  purpose  of  dividing  public  for  clerk ;  that  they  voted  in  pursu- 
offices  between  them — a  compact  to  do  ance  of  that  agreement.  The  statute 
this  by  electing  a  man  for  governor  of  the  State,  like  ours,  did  not  reach 
in  whom  the  one  party  does  not  con-  the  case.  But  their  common  law,  the 
fide — is  not  a  coalition,  but  a  &ctious  same  as  ours,  declared :  '  The  defen- 
conspiracy.  And  when  such  a  com-  dants  were  justices  of  the  peace,  and 
pact  is  made  between  those  who  have  as  such  held  an  office  of  trust  and 
merely  a  delegated  authority,  held  in  confidence.  In  that  character  they 
tnist,  to  be  used,  under  the  sanction  were  called  upon  to  vote  for  others, 
of  an  oath,  to  place  in  office  only  those  for  offices  also  implying  high  trust 
in  whom  the  trustees  do  confide,  it  is  a  and  confidence.  Their  duty  required 
facHotis  conspiracy  to  viokUe  a  public  them  to  vote  in  reference  only  to  the 
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To  constitate  a  conspiracy  in  such  cases  it  is  necessary  that  there 
should  be  a  corrupt  intent  to  contravene  either  a  statute  or  a  settled 
provision  of  the  common  law.^  But  in  any  view  a  conspiracy  to 
bribe  a  public  officer  is  indictable.^ 

3.  Tofalsdy  accuse  another  of  Orime^  or  use  other  Improper  Means 
to  injure  his  Meputation,  or  extort  Money  from  him. 

§  1376.  A  conspiracy  to  falsely  charge  a  men  with  any  indictable 
offence  has  frequently  been  held  the  subject  of  indictment  f  but  it 

merit  and  qualifications  of  the  officers ;  ence  to  the  qualifications  of  the  can- 
and  yet,  upon  the  pleadings  in  this  didates;'  the  parties  to  thia  bargain 
case,  it  appears  that  they  wickedly  entered  into  it  with  an  open  declara- 
and  corruptly  violated  their  duty,  and  tion  that  one  of  the  candidates  was 
betrayed  the  confidence  reposed  in  distrusted  by  one  party,  and  the  per- 
them,  hy  voting  under  the  influence  son  who  was  to  be  voted  for  by  the 
of  a  corrupt  bargain,  or  reciprocal  other  party  was  not  even  selected, 
promise,  by  which  they  had  come  nothing  being  known,  except  that  he 
under  a  reciprocal  ohligation  to  vote  was  not  to  act  on  the  principles  which 
respectively  for  particular  persons,  one  of  the  parties  who  were  to  vote  for 
no  matter  how  inferior  their  qualifica-  him  had  long  professed  to  hold  dear, 
tions  to  their  competitors.  It  would  The  subjects  of  the  bargain  in  that 
seem,  then,  upon  these  general  prin-  case  were  a  county  clerk  and  a  county 
ciples,  that  the  offence  in  the  infer-  commissioner;  the  subjects  of  this 
mation  is  indictable  at  common  law.'  bargain  were  the  governor  of  Massa- 
Com.  V.  Callaghan,  2  Ya.  Cas.  460, 1825.  chusetts  and  one  of  its  senators  in  the 
"  This  is  the  manly  and  clear  re-  Congress  of  the  United  States.  And 
spouse  of  the  common  law — the  in-  finally  in  that  case,  it  does  not  appear 
heritance  of  our  fathers  and  ourselves  that  the  officers  voted  for  by  the 
— not  only  in  that  State,  but  wher^  criminals  were  actually  elected ;  while 
ever  it  prevails.  And  now  what  are  in  this  case  it  is  known  that  this  cor- 
the  differences  between  that  crime  rupt  agreement  made  one  man  gov- 
and  the  case  we  lay  before  you  ?  Tha  emor,  and  caused  another  to  be  de- 
parties  to  that  bargain  were  the  elec-  clared  elected  a  senator  in  Congress.'' 
tors  in  the  court  of  a  county  ;  the  par-  Life  and  Writings  of  B.  B.  Cnrtis, 
ties  to  this  bargain  were  electors  in  vol.  i.  pp.  143-145. 
the  Legislature  of  Massachusetts.  In  Marshall  v.B,,  R.,  16  How.  U.  S. 
The  parties  to  that  bargain  were  two  814-336, 1853,  the  court  said,  though 
individuals,  and  their  compact  con-  this  was  not  the  point  before  them, 
trolled  two  votes ;  the  parties  to  this  "  that  what  in  the  technical  language 
bargain  were  numerous,  and  their  of  politicians  is  termed 'Mog-rol ling," 
compact  controlled  many  votes ;  and  is  a  misdemeanor  at  common  law,  pun- 
every  reflecting  man  must  see  that  a  ishable  by  indictment." 
conspiracy  becomes  more  criminal  the  '  People  v,  Powell,  63  N.  Y.  88, 1875. 
more  persons  it  embraces,  and  the  '  Shirclifft^.  State,  96  Ind.  869, 1884. 
more  power  it  wields.  The  parties  to  •  Foster,  130  ;  1  Hawk.  c.  72,  s.  2 ; 
that  bargain  made  it  *  without  refer-  Ashley's  Case,  12  Co.  90  ;  R.  v.  Mc- 
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is  not  an  indictable  offence  for  two  or  more  persons  to  conspiracy 
consult  and  agree  to  prosecute  a  person  who  is  guilty,  ^^jj^te 
or  against  whom   there  are  reasonable  grounds  of  sus-  » indict- 
picion,^    The  proof  of  guilt,  however,  must  be  confined 
in  the  latter  case  to  the  offence  charged.^ 

§  1377.  Even  the  legal  conviction  of  an  innocent  man  is  no  bar 
to  an  indictment  against  those  who  by  such  combination 
procured  the  conviction.*  And  an  indictment  was  sus-  ^^"Srf*^^ 
tained  against  three  defendants  for  a  conspiracy  in  com- 
bining to  arrest  one  C.  C,  a  resident  of  the  county  of  Philadelphia, 
on  the  false  charge  of  deserting  the  army  of  the  United  States,  in 
the  year  1847 ;  and  after  arresting  him,  in  forcibly  carrying  him  to 
New  York,  for  the  purpose  of  obtaining  the  reward  of  $30,  which 
had  been  offered  by  the  government  for  the  arrest  and  safe  delivery 
of  a  soldier  who  had  deserted  by  that  name.^ 

It  has  been  held  a  conspiracy  to  combine  to  induce  a  tavern- 
keeper  to  furnish  beer  on  Sunday,  and  thus  to  violate  the  Sunday 
liquor  law.* 

§  1378.  When  the  object  of  the  combination  is  to  indict  the  prose- 
cutor, it  is  not  necessary  to  show  with  what  particular  j^^jj^^ 
offence  it  was  intended  to  charge  him,  but  it  will  suffice  to  mon*  ^^ 
say  that  they  conspired  to  indict  him  of  a  crime  punish-  imputed 
able  by  the  laws  of  the  land,  and  then  it  may  be  alleged  ^™®- 
that  they,  according  to  the  conspiracy,  did  &lsely  indict  him.^     It 

Daniel,  1  Leach,  45 ;  R  v,  Spragg,  2  44, 1831.  See  as  to  associations  to  de- 
Burr.  993 ;  R.  V.  Best,  2  Ld.  Raym.  tect  crime,  Whart.  Or.  PI.  &Pr.  {  668 ; 
1167 ;  1  Salk.  174 ;  Com.  v.  Tibbetts,  2  People  v.  Saunders,  26  Mich.  120, 1872 ; 
Mass.  636,1807;  Elkin  v.  People,  28  N.  Connor  v.  People,  18  Colo.  373, 1893. 
Y.  177,  1863 ;  Johnson  v.  State,  2  «  Com.  v.  Andrews,  132  Mass.  268, 
Dutch.  (N.  J.)  313,  1867 ;  Slomer  v,  1882. 

People,  26  HI.  70, 1860.  See  Davenport      •  Com.  v,  McClean,  2  Pars.  (Pa.) 
V.  Lynch,  6  Jones,  (N.  C.)  646, 1869 ;   367,  1860. 
People  V.  Dyer,  79  Mich.  480, 1890.  *  Ibid.    A  coimt  in  an  indictment 

As  to  extorting  hush  money,  see  B.  for  conspiracy,  averring  that  defen- 
V.  Hollingberry,  m/rafi  1379.  That  dants  corruptly  charged  one  with 
a  conspiracy  to  slander  is  indictable,  being  the  father  of  a  child  to  be  born 
see  State  v.  Hickling,  41  N.  J.  L.  208,  bastard,  and  did  various  acts  to  effect 
1879.    j&i/ra,  J  1379.  the  object  of  the  conspiracy,  is  good. 

Accusations  for  the  purpose  of  ex-  Johnson  v.  State,  2  Dutch.   (N.  J.) 
tortion  are  elsewhere  discussed.    In-  313, 1867. 
fra,  i  1664.  *  Com.  v.  Leeds,  9  Phila.  669, 1872. 

*  R.  t^.   Best,  1   Salk.  174 ;  2  Ld.   But  see  Com.  v,  Kostenbauder,  (Pa.) 
Raym.  1167 ;  Com.  v.  Tibbette,  2  Mass.  20  Atl.  Rep.  996, 1886. 
636,  1807 ;  Com.  v.  Dupuy,  Brightly,       •  R.  v.  Spragg,  2  Burr.  993. 
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is  not  necessary  to  aver  that  the  man  is  innocent  of  the  offence  ;^  for 
he  will  be  presumed  to  be  innocent  until  the  contrary  appear.^ 
^  §  1379.  A  conspiracy  to  extort  money  by  charging  the 

to  extort  prosecutor  with  an  offence  or  scandal  is  indictable,^  and 
in^cUkbie.  ^^^^  whether  the  offence  is  criminal  or  not;^  or  whether 
the  person  charged  is  guilty  or  not.^ 
Even  where  there  is  no  extortion,  and  no  criminal  offence 
So  tode-  charged,  it  is  indictable  to  conspire  to  degrade  the  charac- 
fame.  ^j.  ^f  another  by  charging  him  with  disgracefiil  offence.* 

And  wherever  libelling  is  indictable,  an  attempt  or  conspiracy  to 
libel  is  indictable. 

4.  Conspiracies  to  obstruust  Jasdee. 

§  1380.  Any  confederation  whatever,  tending  to  obstruct  the 
So  to  ob-  w^rs®  of  justice,  is  indictable.^  Thus,  a  conspiracy  by 
Btruotjjub-  certain  justices  of  the  peace  to  certify  that  a  highway 
was  in  repair,  when  they  knew  it  to  be  otherwise,  was 
held  indictable.®  So,  where  several  persons  conspired  to  procure 
others  to  rob  one  of  them,  in  order,  by  convicting  the  robber,  to 
obtain  the  reward  then  given  by  statute  in  such  case,  and  the  party 
who  accordingly  committed  the  robbery  was  afterward  convicted 
and  actually  executed,  they  were  indicted  for  the  conspiracy  and 
convicted.*    It  is  indictable  to  conspire  to  destroy  a  will,  with  a 

^  B.  V,  Kinnersley,  1  Stra.  193 ;  ^  'R.v,  Hollingberry,  9upra,  In  this 
Johnson  v.  State,  2  Dutch.  (N.  J.)  313,  case  it  was  held  that  the  means  of  ex- 
1857.  tortion  need  not  be  stated.    See,  as  to 

'  B.  V,  Best,  1  Salk.  174;  2  Ld.  threats  to  extort  money,  if^ra,  2  1664. 
Baym.  1167.  •  Gibson,  C.  J.,  in  Hood  v.  Palm,  8 

On  an  indictment  for  a  conspiracy  to  Barr,  237,  1848;  State  v,  Hickling, 
prosecute  a  person  who  was  not  guilty,  supra,  i  1376. 

it  is  inadmissible  to  prove  that  the  ^  B.  v.  Hamp,  6  Cox  0.  0.  167; 
defendants  prosecuted  other  persons  State  v.  Noyes,  26  Yt.  415, 1853 ;  Com. 
who  were  not  guilty,  no  system  being  v.  McClean,  2  Pars.  367,  1850 ;  State 
set  up.  State  v.  Walker,  32  Me.  195,  v.  Norton,  3  Zab.  33,  1850 ;  State 
1850.  V,  McKinstry,  50  Ind.  465, 1875  ;  State 

»  B.  V.  HoIUngberry,  6  D.  &  B.  345 ;  v.  De  Witt,  2  Hill,  (S.  C.)  282, 1831. 
4  B.  &  C.  329 ;  Com.  t;.  Andrews,  132  For  offence  under  federal  statate,  see 
Mass.  263, 1882 ;  Com.  v,  Nichols,  134  U.  S.  v.  Kindred,  4  Hughes,  498, 
Ibid.  531, 1883 ;  Com.  v.  Wood,  7  Bost.  1880. 

Law  Bep.  58, 1844 ;  Whart.  Prec.  58 ;       »  B.  v.  Mawbey,  6  T.  B.  619. 
Com.  V.  Doughty,  139  Pa.  383, 1891.         »  B.    v.    M'Daniel,    1    Leach,  45 ; 

*  B.  V.  Bispal,  1 W.  Bl.  368 ;  3  Burr.  Fost  130. 
1320. 
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view  to  defraud  the  devisee.^  And  the  same  rule  applies  where 
the  offence  is  the  suppression  of  fidse  concoction  of  testimony  to  be 
used  in  a  judicial  proceeding.' 

V.   GENERAL  REQUISITES  OP  INDICrTMENT. 

1.  Executed  Conspiracies,  and  herein  of  Overt  Acts. 

§  1381.  When  the  conspiracy  is  executed  it  is  better  that  the 
facts  should  be  stated  specially!  so  that  not  only  the  record 
may  present  a  graduated  case  for  the  sentence  of  the  court,  oonsplracj 
but  also  that  the  case,  when  it  goes  to  the  jury,  may  not  '^^^J^j 
be  open  to  the  objection  that  the  grand  jury  having  it  in. 
their  power,  from  the  examination  of  the  witnesses  for  the  prosecu- 
tion, to  find  specially  the  agency  through  which  the  conspirators 
worked,  confined  themselves  to  a  general  finding  of  an  unexecuted 
conspiracy.'  It  is  not  pretended  that  any  of  the  cases  go  so  far  as 
to  prescribe  this  doctrine,  nor  is  it  denied  that  very  frequently,  espe- 
cially in  the  earlier  cases,  the  courts  have  sustained  counts  for  un- 
executed conspiracies  {e.  ^.,  conspiracies  ''  to  cheat  by  false  pre- 
tences ^'),  where  on  the  trial  it  appeared  that  the  supposed  naked 
conspiracy  had  been  fully  executed,  and  had  resolved  itself  into  an 
independent  misdemeanor.^  But  wherever  there  has  been  such  exe- 
cution of  the  conspiracy,  it  is  prudent  to  include  in  the  indictment 
at  least  one  count  setting  forth  specially  the  overt  acts.* 

Whether  under  the  federal  statute  making  conspiracies  to  defraud 
the  government  of  the  United  States,  or  to  commit  any  offence 
against  it,  such  specification  is  necessary,  has  been  already  con- 
sidered.' 

§  1382.  Hence  it  is  usual  to  set  out  the  overt  acts,  that  is,  those 
acts  which  may  have  been  done  by  any  one  or  more  of  the  conspir- 
ators, in  pursuance  of  the  conspiracy,  and  in  order  to  effect  the 

^  State  V.  De  Witt,  2  Hill,  (S.  C.)  England  (R.  v,  Esdaile,  1  F.  &  F.  218 ; 
282, 1831.  R.  V.  Brown,  7  Cox  C.  C.  442),  aabject 

«  Ibid.;  R.  v.  Mawbey,  6  T,  R.  619.  to  the  defendant's  right  to  call  for  a 
Supra^  23  1884  et  »eq.  bill   of  particulars.      And   compare 

•  U.  S.  V.  Craikshank,  92  U.  S.  ngpra,  J  1848,  noU.  That  the  word 
542, 1875 ;  State  v.  Clary,  64  Me.  869,  '*  conspire  "  sets  up  a  technical  con- 
1875 ;  State  V.  McKinstry,  50  Ind.  465,  spiracy,  see  State  v.  Bradley,  48  Conn. 
1875;  EUrin  v.  People,  28  N.  Y.  177,  5?5, 1881, 

1868.  »  See  8tq>ra,  i  1848, 

*  See  Alderman  v.  People,  4  Mich.      •  Supra,  {  1856. 
414,  1857.    This  is  still  the  law  in 
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oommon  purpose  of  it ;  but  this  is  not  requisite^  if  the  indictment 
chai^  what  is  in  itself  an  unlawful  conspiracy.^  The 
not  neoes-  pleading  of  the  offence  is  complete  in  the  conspiracy ; 
^Zplracj  ^^^  the  overt  acts,  though  it  is  proper  to  set  them  forth, 
imiawfta  ^^y  ^  either  regarded  as  matters  of  aggravation,  or  dis- 
charged as  surplusage.'  As  has  already  been  seen,  in  an 
indictment  for  conspiracy  at  common  law  to  effect  objects  prohibited 
by  a  statute,  it  is  enough  to  follow  the  words  of  the  statute,  with- 
out giving  overt  acts.' 

When  a  distinct  offence  is  stated  as  an  overt  act,  such  offence  not 
flowing  from  and  distinct  from  the  conspiracy,  this  is  demurrable.^ 

§  1383.  How  &r  the  overt  acts  can  be  taken  in  to  aid  the  charg- 
ing part,  is  thus  discussed  by  Tindal,  C.  J.:* 

Overt  acts  '^  But  it  was  then  urged  by  the  learnt  counsel  for  the 
SpUinfnjc  ^^^^  ^^^^  supposing  these  objections  to  be  well  founded, 
the  con-  this  defect  in  *the  allegation  of  the  conspiracy  was  cured 
charge.       by  referring   to  the  whole  of  the  indictment  the  part 


1  B.  V.  Einnersley,  1  Stra.  198 ;  B.  v.  891, 1870,  cited  infra,  { 1884 ;  MoBchell 

Gompertz,  9  Q.  B.  824 ;  Sydserff  v.  B.,  v.  State,  53  N.  J.  L.  498, 1891. 

11  Ibid.  245 ;  B.  V.  Seward,  1  Ad.  &  »  O'Connell «.  B.,  11  CI.  &  Fin.  165 ; 

El.  706 ;  8  N.  &  M.  557 ;  B.  v.  Hey-  U.  S.  v.  Ulrici,  3  Dill.  582, 1875 ;  State 

mann,  L.  B.  8  Q.  B.  102 ;  12  Ck)x  C.  C.  v.  Bipley,  81  Me.  886, 1850 ;  State  v. 

888 ;  B.  v.  Gill,  2  B.  &  Al.  204 ;  U.  S.  Bartlett,  80  Ibid.  182, 1849 ;  State  v. 

V.  DuBtin,  2  Bond,  882, 1869 ;  State  v.  Noyes,  25  Yt.  415, 1858 ;  State  v.  Straw, 

Bartlett,  30  Me.  132,  1849 ;  State  v.  42  N.  H.  393,  1861 ;  Com.  v,  Davis,  9 

Bipley,  31  Ibid.  886,  1850;  State  v.  Mass.  415, 1812;  Com.  v.  Tibbetts,  2 

Noyes,  25  Vt  415,  1858 ;    Com.    v.  Ibid.  536, 1807 ;  Com.  v,  Eastman,  1 

Eastman,  1  Cash.  (Mass.)  189. 1848 ;  Cush.  189,  1848 ;  Collins  v.  Com.,  3  S. 

Com.  V,  Shedd,  7  Ibid.  514,  1851;  &  B.  220,  1817;   State  v.  Buchanan, 

March  v.  People,  7  Barb.  891, 1849;  5  Har.  &  J.  (Md.)  817, 1821;  People 

Clary   v.  Com.,  4  Barr,  210,  1846 ;  v.  Arnold,  46  Mich.  268,  1881 ;  State 

Heine   v.   Com.,  91  Pa.  145,  1879 ;  v.  Cawood,  2  Stew.  360, 1832. 

Isaacs  V.  State,  48  Miss.  284,  1873 ;  '  B.  t;.  Bowlands,  2  Den.  C.  C.  364 ; 

Alderman   v.   People,  4  Mich.  414,  9  Eng.  Law  &  Eq.  287 ;  State  v.  Hew- 

1857 ;  Landringham  v.  State,  49  Ind.  ett,  81  Me.  896, 1850 ;  State  v.  Noyes, 

186, 1874.    See  %f{fra,  i  1400.    And  it  25  Vt.  415, 1858 ;  Com.  v.  Fuller,  132 
is  not  necessary  that  the  character  of  Mass.  568, 1882.  Supra,  {{ 1345, 1348, 

the  relation  between  the  act  and  the  1352 ;  People  v.  Petheram,  64  Mich, 

conspiracy  should  be  detailed  in  the  252,  1887 ;    People   v.  Sheldon,  139 

indictment  U.  S.  v.  Donau,  11  Blatch.  N.  Y.  251, 1893.    But  see  Territory  v. 

168, 1873.    See  Cole  t;.  People,  84  111.  Carland,  6  Mont.  14, 1886. 

216,  1876 ;  State  v.  Potter,  28  Iowa,  *  State  v.  Kennedy,  (Iowa)  18  Bep. 

554, 1870 ;  State  v.  Stevens,  30  Ibid.  139, 1884. 

»  B.  V.  King,  7  Q.  B.  782,  807. 
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stating  the  overt  acts^  as  well  as  that  stating  the  conspiracy ;  and 
Bex  V.  Spragg^  was  cited  as  authority  that  the  whole  ought  to  be 
read  together.  The  point  decided  in  that  case  appears  to  have  been 
merely  this^  that  in  an  indictment  for  a  conspiracy^  though  the  con- 
spiracy be  insufl&ciently  charged,  yet  if.  the  rest  of  the  indictment 
contains  a  good  charge  of  a  misdemeanor,  the  indictment  is  good. 
Lord  Mansfield  distinguishes  between  the  allegation  of  the  unexe- 
cuted conspiracy  to  prefer  an  indictment,  as  to  the  sufficiency  of 
which  he  gave  no  opinion,  and  that  of  the  actual  preferring  of  the 
indictment  maliciously  and  without  proper  cause',  which  he  calls  a 
completed  conspiracy  actually  carried  into  execution ;  and  this  he 
holds  to  be  clearly  sufficient ;  and  no  doubt  it  was  so ;  for,  rejecting 
the  averment  of  the  unexecuted  conspiracy,  the  indictment  undoubt- 
edly contained  a  complete  description  of  a  common  law  misde- 
meanor. 

'^  But  if  we  examine  the  allegations  in  this  indictment,  there  is  no 
sufficient  description  of  any  act,  done  after  the  conspiracy,  which 
amounts  to  a  misdemeanor  at  common  law.  None  of  the  overt  acts 
are  shown  by  proper  averments  to  be  indictable.  The  obtaining 
goods,  for  instance,  from  certain  named  individuals,  upon  credit, 
without  any  averment  of  the  use  of  false  tokens,  is  not  an  indict- 
able misdemeanor ;  and  if  it  is  said  that  because  it  is  averred  to 
have  been  done  in  pursuance  of  the  conspiracy  above  mentioned, 
it  must  be  taken  to  be  an  equivalent  to  an  averment  that  the  con- 
spiracy was  to  cheat  the  named  individuals  of  their  goods,  the 
answer  is,  first,  that  it  does  not  necessarily  follow,  because  the  goods 
were  obtained  in  pursuance  of  the  conspiracy  to  cheat  some  persons, 
that  the  conspiracy  was  to  cheat  the  persons  from  whom  the  goods 
were  obtained ;  they  might  have  been  obtained  from  A.  in  the  exe- 
cution of  an  ulterior  purpose  to  cheat  B.  of  his  goods ;  and,  secondly, 
another  answer  is,  that  if  the  averment  is  to  be  taken  to  be  equiva- 
lent to  one  that  the  goods  were  obtained  from  the  named  individuals 
in  pursuance  of  an  illegal  6onspiracy  to  cheat  and  defraud  those 
named  individuals  of  their  goods,  it  would  still  be  defective,  as  not 
containing  a  direct  and  posUive  averment  that  he  did  conspire  to 
cheat  and  defraud  these  persons,  which  an  indictment  for  a  con- 
spiracy, where  the  conspiracy  itself  is  the  crime,  ought  certainly  to 

^  2  Burr.  993.  An  indictment  al-  a  debt,  should  allege  tliat  the  secreting 
l^ing  conspiracy  to  secrete  goods  of  was  in  contemplation  of  insolvency, 
one  conspirator,  to  defiraud  another  of  K  v,  Sternberg,  8  Leg.  News,  122. 
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oontain.'^^     At  the  same  time^  overt  acts  may  be  used  as  indicating 
the  object  of  the  conspiracy .*    And  such  overt  acts  are  divisible.^ 

§  1384.  In  several  jurisdictions  overt  acts  are  by  statute  Qiade 
Overt  acta  essential  to  conspiracy.  Yet  it  is  not  necessary  that  these 
qulred^by'  *^^  should  be  completed.  If  they  be  in  any  way  em- 
«rt»tute.  bodied  into  shape^  it  is  enough.*  In  Illinois  they  need 
not  be  set  forth.* 

2.   Unexecuted  (hn&pira/nea. 

§  1385.  Where  the  conspiracy  is  unexecuted,  and  nothing  more 
Fact  of  ^^  likely  to  appear  in  evidence  than  a  mere  inoperative 
their  omiB-  confederacy  on  the  part  of  the  defendants  to  do  an  indict- 
be  ez-  able  act,  it  would  seem  prudent  to  explain  the  fact  of  the 
^  ^^  *  non-setting  out  of  the  features  of  the  offence  by  stating 
that  it  was  never  consummated,  and  that  the  grand  jury  therefore 
were  ignorant  of  its  particular  character.  Thus,  in  a  leading  case 
already  cited,*  Tindal,  C.  J.,  pointedly  intimates  that  where  the 
prosecutor  is  shown  to  have  had  it  in  his  power  to  describe  any  of 
the  objects  of  the  conspiracy,  a  failure  to  do  so  is  a  sensible  defect ; 

^  See,  to  same  effect,  Com.  t;.  Shedd,  taming  the  stock  did  not  describe  any 

7  Cash.  (Mass.)  514,  1851;  People  v,  offence,  it  was  ruled  that  the  statement 

Arnold,  46  Mich.  268, 1881.  of  the  overt  act  done  in  furtherance  of 

^  B.  V,  Esdaile,  1  F.  &  F.  213.  This  the  objects  of  conspiracy  was  so  inter- 
has  been  reaffirmed  in  the  following  woven  with  the  charge  of  conspiracy 
case :  An  indictment  averred  that  C.  itself  as  to  show  an  unlawful  conspir- 
died  possessed  of  East  India  stock,  acy.  Wright  v,  B.,  (in  error)  14  Q.  B. 
leaving  a  widow ;  that  the  defendants  148.  Bat  it  was  held,  that  at  all 
conspired,  by  false  pretences  and  false  events  the  overt  acts  in  themselves 
swearing,  to  obtain  the  means  and  constituted  a  misdemeanor  on  which 
power  of  obtaining  such  stock ;  that,  the  court  could  legally  pronounce 
in  pursuance  of  such  conspiracy,  they  jadgment.  Ibid, 
caused  to  be  exhibited  in  the  Preroga-  •  See  Whart.  Cr.  PI.  &  Pr.  §  188. 
tive  Court  of  Canterbury  a  false  affi-  *  People  v.  Mather,  4  Wend.  (N.  Y.) 
davit  made  by  one  of  them,  in  which  229, 1830 ;  People  t;.  Chase,  16  'Barb, 
the  deponent  stated  that  C.'s  widow  (N.  Y.)  495,  1853;  State  v,  Norton, 
had  died  without  taking  out  adminis-  3  Zab.  (N.  J.)  33, 1850 ;  State  v.  Porter, 
tration  to  C,  and  that  deponent  was  28  Iowa,  554, 1870;  State  v.  Stevens, 
one  of  her  children ;  and  that  the  de-  30  Ibid.  391, 1870.  See  infra^  {  1400 ; 
fendants  fraudulently  obtained  for  de-  mpra,  3 1356  a.  Statute  of  limitations 
ponent,  as  one  of  the  children  of  C,  a  runs  from  commission  of  last  overt 
grant  of  administration  on  his  estate,  act  in  fartherance  of  conspiracy. 
On  motion  to  arrest  the  judgment,  on  Ochs  v.  People,  124  111.  399, 1888. 
the  ground  that  a  charge  of  conspiracy  *  Cole  v.  People,  84  HI.  216, 1876. 
to  obtain  the  means  and  power  of  ob-  •  B.  v.  King,  7  Q.  B.  782,  807. 
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and  his  reasoning  leads  to  the  position  that,  where  a  material  gap 
exists,  the  pleader  should  aver  specially  the  reasons  why  the  de- 
scription of  the  offence  is  not  complete.  That  this  course  is  pur- 
sued in  indictments  for  forgery,  where  the  grand  jury  are  unable  to 
describe  the  forged  instrument  from  the  fact  of  its  loss  or  destruc- 
tion, is  shown,^  and  the  same  reasoning  may  be  not  inaptly  applied 
to  the  present  case.  At  the  same  time  it  is  clear  that  when  the 
conspiracy  is  tb  do  an  act  per  ae  indictable,  neither  means  nor  overt 
acts  need  be  stated.' 

§  1386.  Whenever  the  court  deem  it  necessary,  a  bill  of  particu- 
lars will  be  ordered,  to  supply  the  defendants  with  the  ^.^  ^^ 
&ct8  on  which  the  prosecution  relies  to  establish  the  puticuian 
general  offence.^  required. 

3.  Joinder  of  Counts. 

§  1387.  The  policy  of  our  courts,  as  has  already  been  seen  in  a 
kindred  line  of   offences,   has  permitted   a  joinder  of 
counts,  whieh,  though  originally  discountenanced  in  Eng-  oonspiracy 
land,  can  work  no  injustice  to  the  prisoner,  and  may  save  j^nedwith 
great  expense  and  loss  of  time.    Thus,  counts  for  robbery  ^^J^l?' 
and  for  attempts  to  rob ;  for  rape  and  attempts  to  ravish ;  for  tiye  of- 
burglary  and  attempts  to  commit  burglary,  are  frequently 
joined  in  the  same  indictment.^     When  the  defendant  is  tried  on 
the  two  charges  tc^ther,  he  has  the  advantage  of  bringing  to  bear 
on  the  lighter  offence  the  full  number  of  challenges  awarded  to  him 
on  the  heavier ;  nor  can  he  be  said  to  be  embarrassed  in  the  prep- 
aration of  his  defence,  as  precisely  the  same  evidence  which  would 
disprove  the  attempt  would  disprove  the  consummation.     The  only 

1  Supra,  2  1344;  Whart.  Cr.  PI.  &  PI.  &  Pr.  {^  167,  702.  And  it  is  error 
Pr.  3  156.  See  State  v,  Hewett,  81  to  refuse  to  instruct  that  defendant  is 
Me.  396.  on  trial  only  for  matters  referred  to 

*  Supra,  22  1345,  1348, 1352,  1882 ;  in  bill  of  particulars.  McDonald  v. 
infra,  \  1400.  See,  also,  R  v.  Hollmg-  People,  39  Alb.  L.  J.  70, 1888. 
berry,  6  D.  &  B.  846 ;  4  B.  &  0.  329 ;  *  Harman  v.  Com.,  12  S.  &  R.  (Pa.) 
CConnell  v.  R.,  11  C.  &  F.  165 ;  R.  «.  69,  1824 ;  Burk  v.  State,  2  Har.  &  J. 
Carlisle,  Dears.  C.  C.  837 ;  6  Cox  C.  (Md.)  426, 1809  ;  State  v.  Coleman,  5 
C.  366.  Port  32,  1837 ;  State  v,  Montague, 

'  R.  V.  Kenrick,  per  Lord  Denman,  2  McC.  (S.  C.)  257,  1822;  State  v. 
C.  J. ;  6  Q.  B.  49 ;  R.  v.  Hamilton,  7  Gafihey,  Rice,  (S.  C.)  431, 1839;  State 
C.  &  P.  448.    See  R.  v.  Brown,  8  Cox  v.  Boise,  1  McMull.  (S.  C.)  191,  1841. 
C.  C.  69 ;  R  «.  Rycroft,  6  Ibid.  76  ;  R.  Whart.  Cr.  PI.  &  Pr.  22  290-1. 
V.  Esdaile,  1  F.  &  F.  213 ;  Whart.  Cr. 
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difference  is^  that  after  an  acquittal  of  the  felony,  instead  of  )>eing 
subjected  to  another  binding  over  and  trial  on  the  constituent  mis- 
demeanor, the  two  charges  are  tried  at  the  same  time,  when  the 
evidence  on  each  side  is  fresh  and  at  hand,  and  when  neither  can 
take  advantage  of  a  prior  knowledge  of  the  antagonist's  case.  That 
this  practice  extends  as  properly  to  conspiracies  to  commit  indict- 
able offences,  as  to  attempts  or  assaults  with  intent  to  commit  the 
same,  may  be  urged  with  great  reason.  By  such  a  course  the  diffi- 
culty of  merger  will  be  avoided ;  for  if  the  attempt  were  completed, 
the  verdict  attaches  to  the  completed  offence ;  if  not,  to  the  con- 
spiracy.^ 

Where  an  indictment  for  conspiracy  contains  several  counts,  if 
only  a  single  conspiracy  is  proved,  the  verdict  may  nevertheless  be 
taken  on  so  many  of  the  counts  as  describe  the  conspiracy  con- 
sistently with  the  trutb.^ 

4.  Joinder  of  Defendavia. 

§  1388.  A  conspiracy  must  be  by  two  persons  at  least :  one  can- 
-.  not  be  convicted  of  it,  unless  he  has  been  indicted  for  con- 

Two  or  ' 

more  per-    spiring  with  named  persons,  or  with  persons  to  the  jurors 
Bary  to        unknown.'    So  on  an  indictment  for  conspiracy  against  . 
oflfence.       ^^^^  ^j^^  acquittal  of  one  is  the  acquittal  of  the  other.* 

But  where  three  persons  were  engaged  in  a  conspiracy,  and  one  was 
acquitted  and  another  died  before  trial,  it  was  held  that  the  third 
could  nevertheless  be  tried  and  convicted.^ 

Whether  a  conviction  can  take  place  when  two  defendants  being 
joined,  one  of  them  was  insane  at  the  period  of  the  alleged  offence, 
has  been  rightly  questioned.^  Certainly  if  one  defendant  is  incom- 
petent to  conspire,  no  one  can  be  convicted  of  conspiracy  with  him 
alone.    And  this  obtains  in  cases  of  acquittal  or  noUe  prosequi  on  an 

'  See  iupra,  2  1844 ;  State  v.  Ken-  2  136 ;  as  to  effecte  of  allegation  "  un- 

nedy,  68  Iowa,  197, 1884.  known,"  see  Whart.  Or.  PL   &  Pr. 

«  R  V.  Barry,  4  F.  &  F.  889.  22  104,  111.    Ir^fra,  2  1393. 

•  1  Hawk.  c.  72 ;  E.  v.  Denton,  *  State  v.  Tom,  2  Dev.  (N.  C.)  569, 

Dears.  C.  C.  8 ;  R.  v.  Thompson,  16  1830. 

Q.  B.  832;  6  Cox  C.  0. 166;  Mulcahy  *  People  v.  Olcott,  2  Johns.  Gas. 

V.  R.,  L.  K  3  H.  L.  806 ;  U.  S.  v.  (N.  Y.)  301, 1801.    See  R. ».  Kinners- 

Cole,  5  McLean,  518,  1849 ;  Com.  v.  ley,  1  Stra.  198 ;  R.  v.  NiccoUs,  2 

Irwin,    8   Phila.    880,   1871.    As    to  Ibid.  1227 ;  R.  v.  Kenrick,  5  Q.  B.  49 ; 

joinder  of  defendants,  see  Whart.  Gr.  D.  &  M.  208.    Infra,  2  1391. 

PI.  &  Pr.  2  305 ;  as  to  verdict.  Ibid.  '  Brackenridge's  Law  Miscellanies, 

2   755,  and  see  Whart    Grim.    Ev.  228. 
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IndictmeDt  against  a  single  co-conspirator,^  When,  also,  the  jury 
fail  to  agree  as  to  one  of  two  co-conspirators,  there  can  be  no  con- 
viction of  the  other.^  Bat  it  is  not  necessary  that  all  the  conspira- 
tors should  be  capable  of  the  overt  act.^ 

§  1389.  It  is  in  the  discretion  of  the  prosecution  to  include  only 
as  many  of  the  alleged  co-conspirators  in  the  indictment  prosecu- 
as  it  may  deem  expedient :  and  the  non-ioinder  of  any  tion  may 

.11,.  in        1  1  3  electco- 

such,  provided  there  is  enough  alleged  on  the  record  to  conspira- 
constitute  the  offence  aliunde,  is  not  matter  for  exception,  p,^*^ 
although  the  party  omitted  was  a  particeps  criminis^  agaii^Bt- 
Nor  is  it  necessary  that  a  co-conspirator  referred  to,  either  speci- 
fically or  as  a  person  unknown,  should  be  indicted.* 

§  1390.  In  a  case  where  several  conspired  to  procure  by  corrupt 
means  an  employment  under  government,  it  was  held  that 
a  banker  who  knowingly  received  the  money,  in  order  to  tributing 
pay  it  over  to  accomplish  the  purpose,  became  a  party  to  J^o^iedee 
the  conspiracy.*    Nor  is  it  a  defence  that  there  was  a  ofoommon 

111  .  1  tiT       design  may 

sub-plot  among  the  coconspirators  to  cheat  each  other.^      be  joined. 
§  1391.  Where  one  of   several    defendants    charged  Acquittal 
with  a  conspiracy  has  been  acquitted,  the  record  of  ac-  ofonede- 
quittal  is  evidence  for  another  defendant  subsequently  evidence 

.   •    1  fi  on  trial  of 

tned."  other. 

§  1392.  A  man  and  his  wife,  being  in  law  but  one  person,  ^   .     , 

cannot  be  convicted  of  the  same  conspiracy,  unless  one  and  wife 

or  more  other  parties  are  charged  and  proved  to  be  con-  ^her^de- 

oemed.*    But  it  is  otherwise  of  a  conspiracy  consum-  ^®^^^^^* 

mated  before  their  marriage.'® 

^  State  V,  Jackson,  7  S.  G.  283, 1876.  dies  between  indictment  and  trial,  it 

'  B.  V.  Manning,  L.  B.  12  Q.  B.  D.  is  no  ground  of  venire  de  novo  for  a 

41 ;    51  L.  T.   (N.  S.)    121.     Infra,  mistrial  if  the  trial  proceeds  against 

2  1407.  both,  no  suggestion  of  the  death  be- 

•  Supra,  J  1840  a.  ing  entered  on  the  record.    B.  v.  Ken- 

*  B.  V.  Ahearne,  6  Cox  0.  C.  6 ;  rick,  5  Q.  B.  49 ;  B.  v.  NichoUs,  18 
Com.  V,  Domain,  Brightly,  (Pa.)  441.  East,  412,  n.  Supra,  i  1888 ;  infra, 
Lifra,  1 1407.  i  1407. 

*  Heine  v.  Com.,  91  Pa.  145, 1879.  •  Supra,  i  82.   Whart.  Cr.  PL  &  Pr. 

•  B.  V.  PolLnan,  2  Camp.  229.  {  305 ;  People  ».  Mather,  4  Wend.  (N. 
»  B.  V.  Hudson,  Bell  C.  C.  263;  8  Y.)  229,  1880.    See  B.  v.  Locker,  5 

Cox  C.  C.  305.  Esp.  107 ;  Com.  v.  Wood,  irifra  ;  Com. 

■  B.  V.  Home  Tooke,  Old  Bailey,  v,  Manson,  2  Ashm.  (Pa.)  31, 1833 ; 

1794;     Bum's    Justice,    tit.    "Con-  People  v.  Miller,  82  Cal.  107, 1889. 

SPIBACY."  "  B.  V,  Bobinson,  1  Leach,  87. 

When  one  defendant  in  conspiracy 
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§  1393.  An  indictment  charging  the  defendant  with  conspiracy 
Unknown  ^^^  persons  unknown  is  good,  notwithstanding  the 
oo-conspir-  names  of  some  of  the  persons  alleged  unknown  must 
beintro-  necessarily  have  transpired  to  the  grand  jury.*  But  it 
duced.  might  be  otherwise  if  all  the  co-conspirators  were  known 
to  the  grand  jury.* 

§  1394.  On  indictments  for  conspiracy  the  judgment 
BhoiSd  be  should  be  against  each  defendant  severally,  and  not 
»^«'*^-       against  them  jointly.* 

New  trial        §  1395.  Where  two  or  more  persons  have  been  oon- 
for  one  is     victed  of  a  conspiracy,  a  new  trial  of  one  involves  a  new 

new  trial      ,   .  ,      «     „  . 

for  all.        trial  of  all.* 

5.  Enumeraiion  of  Parties  injured. 

§  1396.  It  is  essential  to  set  forth  the  names  of  the  parties  to  be 
injured  if  they  are  capable  of  definite  ascertainment,  unless  a  good 
reason  be  given  for  their  non-specification.^    Thus,  Tindal,  C.  J,, 


^  People  V,  Mather,  4  Wend.  229,  yerdictagain8tA.caimot.be  supported. 

1830.    See  B.  v.  Steel,  C.  &  M.  837 ;  It  is  conceded,  that  if  there  be  an 

2  Mood.  C.  C.  246.    Supra,  2  805.  indictment   against  two  persons  for 

*  Whart.    Cr.   PI.   &   Pr.    {{   104,  a   conspiracy,  the   acquittal   of  one 

111 ;  Whart.  on  Grim.  Ev.  i  97.  must  invalidate  the  conviction  of  the 

Where  an  indictment  charged  a  man  other.    Then,  I  cannot  draw  a  distinc- 

and  his  wife  with  conspiring  with  a  tion  between  the  cases  of  two  and  of 

person  unknown  to  extort  hush-money,  three  persons,  if  one  only  is  found 

etc.,  it  was  held  that  A.,  although  sJ-  guilty.     If  three  are  indicted,  and 

leged  by  the  prosecution  to  be  the  two  found  not  guilty,  the  third  must 

person  averred,  unknown,  was  admis-  also   be   acquitted.      But  then  it  is 

sible  as  a  witness  for  the  defence,  he  argued  that  B.  and  C.  may  be  in- 

not  appearing  to  be  a  party  on  the  eluded  in  the  words,  '  persons  to  the 

record.     Com.  v.  Woods,  7  Law  Bep.  jurors  unknown ;'    but  I  catinot  say 

58, 1845.  that  they  can  come  under  the  category 

In  a  case  in  1851,  before  the  Queen's  of  persons  who  were  not  known  to  the 

Bench,  the  defendants,  A.,  B.,  and  C,  jury."    B.  v,  Thompson,  4  Eng.  Law& 

were  charged  with  conspiring  "  with  Eq.  287 ;  16  Q.  B.  882 ;  5  Cox  C.  C. 

divers  persons  unknown."    The  evi-  166;   R.  v.  Denton,  Dears.  C.  C.  3. 

dence  applied  only  to  A.,  B.,  and  C,  ■  March  v.  People,  7  Barb.  (N.  Y.) 

none  being  given  as  to  the  "persons  391,    1849.    See    Whart.   Cr.   PL   & 

unknown."    The  jury  found  that  A.  Pr.  2  940. 

had  conspired  with  either  B.  or  C,  *  Com.  v,  McGowan,  2  Pars.  (Pa.) 

but  that  they  could  not  say  which,  341, 1848. 

Lord  Campbell,  C.  J.,  said :  ''  I  think  ^  Com.  v,  Andrews,  132  Mass.  263, 

that  under  these  circumstances  the  1881. 
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said  :^  "  Mr.  Pashley,  for  the  plaintiffs  in  error,  argaed  that  the 
indictment  was  bad,  because  it  contained  a  defective  state-  pj^rtieBin- 
ment  of  the  charge  of  conspiracy ;  and  we  agree  that  it  is  jored  muat 
defective.  The  charge  is,  that  the  defendants  below  con-  if  practi- 
spired  to  cheat  and  defraud  divers  liege  subjects,  being  ^  ®" 
tradesmen,  of  their  goods,  etc. ;  and  the  objection  is,  that  these 
persons  should  have  been  designated  by  their  Christian  and  sur- 
names, or  an  excuse  given,  such  as  that  their  names  are  to  the 
jurors  unknown ;  because  this  allegation  imports  that  the  intention 
of  the  conspirators  was  to  cheat  certain  definite  individuals,  who 
must  always  be  described  by  name,  or  reason  given  why  they  are 
not ;  and  if  the  conspiracy  was  to  cheat  indefinite  individuals,  as, 
for  instance,  those  whom  they  should  afterward  deal  with  or  after- 
ward fix  upon,  it  ought  to  have  been  described  in  appropriate  terms, 
showing  that  the  objects  of  the  conspiracy  were,  at  the  time  of 
making  it,  unascertained,  as  was  in  fact  done  in  the  case  of  Hex  t;. 
De  Berenger,*  and  The  Queen  v.  Peck  ;*  and  it  was  ai^ued  that  if, 
on  the  trial  of  this  indictment,  it  had  appeared  that  the  intention 
was  not  to  cheat  certain  definite  individuals,  but  such  as  the  con- 
spirators should  afiierward  trade  with  or  select,  they  would  have 
been  entitled  to  an  acquittal :  and  we  all  agree  in  this  view  of  the 
case,  and  think  that  the  reasons  assigned  against  the  validity  of  this 
part  of  the  indictment  are  correct." 

Where,  therefore,  the  persons  injured  were  defined  at  the  time  of 
the  conspiracy,  and  ascertainable  by  the  pleader,  their  names  should 
be  specified  in  the  indictment.*  Where,  however,  the  conspiracy 
was  to  defraud  a  class  not  capable  of  being  at  the  time  resolved 
into  individuals,  or  to  defraud  the  public  generally,  then  the  speci- 
fication of  names  is  impracticable,  and  hence  unnecessary.^ 

An  intent  to  cheat  A.  as  an  individual  is  not  sustained  by 
evidence  of  an  intent  to  cheat  the  public  generally.* 

1  R.  V.  King,  7  Q.  B.  806,  reversing  *  See  People  v,  Arnold,  46  Mich. 
8.  c.  7  Q.  B.  782;    D.  &  M.  741.    See  268, 1881. 

if^ra,  i  1400.    For  fuller  statement  of      *  Ibid.;  R.  v,  De  Berenger,  3  M.  & 
R.  V,  King,  see  supra,  |  1348.  S.  67  ;  Com.  v.  Judd,  2  Mass.  329, 

«  3  M.  &  S.  67.  1807. 

•  9  Ad.  &  El.  686.  •  Infra,  J  1403. 
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6.   Venue. 

§  1397.  Although  technically  the  place  where  the  conspiracy  is 
entered  into  is  the  place  of  venue/  yet  it  is  generally  held 
maT^be  in  ^^^  *^®  vcnue  may  be  laid,  as  to  any  or  all  of  the  con- 
piaoe  of  spirators,  in  the  county  in  which  an  act  was  done  by  any 
^f  them  in  furtherance  of  their  common  design  ;  and  con- 
sequently in  this  county  all  the  co-conspirators  are  indictable.' 

If  a  conspiracy  be  once  established^  although  it  was  concocted  out 
of  the  jurisdiction  of  the  court,  an  overt  act  committed  by  one  of  the 
conspirators  within  the  jurisdiction  of  the  court;  in  the  pursuit  of 
the  common  object  of  said  conspiracy^  is  the  act  of  each  conspirator. 
In  such  case  we  are  to  view  the  overt  act,  wherever  committed,  as  a 
renewal  of  the  original  conspiracy  by  all  the  conspirators.' 

An  acquittal  in  one  State  where  one  overt  act  was  performed,  is 
no  bar  to  a  prosecution  in  another  State,  where  another  overt  act 
was  performed.* 

^  R.  V,  Best,  1  Salk.  174;  2  Ld.  county  where  the  trial  was  had  in 
Kaym.  1167 ;  R.  v.  Kohn,  4  F.  &  F.  prosecution  of  the  conspiracy.  R.  v. 
68.  Bowes,  cited  in  R.  v,  Brisac,  supra," 

*  Supra,  i  287 ;  R.  v,  Ferguson,  2  Roscoe's  Crim.  Ev.  p.  422. 
Stark.  N.  P.  489 ;  Com.  v.  Corlies,  8       '  Supra,  i  280 ;  Whart.  Confl.  of 
Brews.  676, 1869 ;  s.  o.  8  Phila.  460,  Laws,  H  877,  924 ;  Com.  v.  White,  128 
1869;    People   v.  Arnold,  46  Mich.  Mass.  480,  1877;  Com.  v.  Corlies,  3 
268, 1881.  Brews.  676,  1869 ;  s.  c.  8  Phila.  460, 

"  It  has  been  said  by  the  Court  of  1869 ;  Bloomer  v.  State,  48  Md.  621, 
King's  Bench,  that  there  seems  to  be  1878 ;  Johns  v.  State,  19  Ind.  421, 
no  reason  why  the  crime  of  conspir-  1862 ;  State  v,  Chapin,  17  Ark.  661, 
acy,  amounting  only  to  a  misdemean-  1866 ;  State  v,  Hamilton,  13  Nev. 
or,  ought  not  to  be  tried  wherever  one  386, 1878 ;  and  other  cases  cited  infra, 
distinct  overt  act  of  conspiracy  was  in  3  1406. 
fact  committed,  as  well  as  the  crime  *  Bloomer  v.  State,  ut  supra, 
of  high  treason,  in  compassing  and  "  Questions  of  great  difSculty  may 
imagining  the  death  of  the  king,  or  in  occur  with  respect  to  jurisdiction  in 
conspiring  to  levy  war.  R.  v,  Brisac,  conspiracy.  In  Brisac's  case,  (1803) 
4  East,  171.  So  where  the  conspiracy,  it  was  held  that  although  the  agree- 
as  against  all  the  defendants,  having  ment  was  made  at  a  place  out  of  the 
been  proved,  by  showing  a  commu-  jurisdiction  of  the  common  law  courts, 
nity  of  criminal  purpose,  and  by  the  it  was  yet  triable  in  the  ordinary 
joint  cooperation  of  the  defendants,  criminal  courts  in  England  if  an 
in  forwarding  the  objects  of  it  in  dif-  overt  act  in  execution  of  it  was  done 
ferent  counties  and  places,  the  locality  in  England  by  an  innocent  agent  of 
required  for  the  purpose  of  trial  was  one  of  the  conspirators  for  this  pur- 
held  to  be  satisfied  by  overt  acts  done  pose.  In  Bernard's  case,  1  F.  &  F. 
by  some  of  the  defendants    in   the  240,  (see  supra,  i  287)  a  question  oc- 
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VI.   EVIDENCE. 

Proof  of  Conspiracy, 

§  1398.  The  actual  fact  of  conspiring  may  be  inferred,  as  has 
been  said,  from  circumstances,  and  the  concurring  conduct  proofof 
of  the  defendants  need  not  be  directly  proved.*   Any  joint  j^^^^*^ 
action  on  a  material  point,  or  collocation  of  independent  tiai. 
but  cooperative  acts,  by  persons  closely  associated  with  each  other, 

cnrred  whether  a  person  could  be  in-  the  bar  at  Kamsgate,  which  would  be 

dieted  in  England  for  having  coun-  within  the  jurisdiction.    The  offence 

selled  in  England  the  murder  of  an  of  conspiracy  would  be  committed  by 

alien  in  Paris.    The  defendant  was  any  persons   conspiring  together  to 

acquitted,  and  the  point  was  not  de-  commit  an  unlawful  act  to  the  preju- 

termined ;  but  in  1861  the  24  &  25  di(ie  or  injury  of  others,  if  the  con- 

Vict.  c.  100,  s.  4,  provided  for  con-  spiracy  was  in  this  country,  although 

spiracies  and  other  offences  of  this  the  overt  acts  were  abroad.  .   .   .  For 

kind,  not,  however,  by  applying  to  the  principal  offence   .  .  .  the  pris- 

the  offenders  the  general  clauses  re-  oner  could  not  be  indicted  in  this 

lating  to  accessaries,  but  by  a  special  country,  as  he  is  a  foreigner,  and  the 

enactment  making  the  offence  a  mis-  ship  was  foreign,  and  the  offence  was 

demeanor.     See  1  Russ.  by  Gr.  760,  committed  on  the  high  seas.' "    Ros- 

967;  and  see,  also,  mpra,  {{  279,  287  coe,  ut  mpra.    But  see,  fully,  supra^ 

et  9eq.    In  Kohn's  Case,  4  F.  &  F.  68,  J  287. 

(1864)  a  conspiracy  was    formed  in  Thesubjectof  jurisdiction  over  con- 
England  by  the  defendant  and  others  spiracies  to  commit  extra-territorial, 
for  casting   away  a  foreign  ship  in  crimes    is   discussed   by  me  in  the 
order  to  prejudice  the  underwriters.  Criminal  Law  Magazine  for  March, 
The  ship  was  scuttled  when  out  of  1885. 

the  jurisdiction,  by  the  defendant  ^  Whart.  Crim.  Ev.  ?{ 82, 698 ;  R.  v. 
and  others,  who  appear  all  to  have  Parsons,  1  W.  Bl.  392 ;  R.  v.  White- 
been  foreigners.  Willes,  J.,  is  re-  house,  6  Cox  C.  C.  88 ;  U.  S.  v.  Bab- 
ported  to  have  told  the  jury  that  cock,  8  Dill.  681, 1876 ;  U.  S.  v.  Graff, 
*The  ship  was  a  foreign  ship,  and  14Blatch.  381,  1878;  U.  S.  v.  Cole,  6 
she  was  sunk  by  foreigners  far  McLean,  613, 1849 ;  Kelley  v.  People, 
from  the  English  coast,  and  so  out  of  56  N.  Y.  566,  1874;  Neudecker  v. 
the  jurisdiction  of  our  courts.  But  the  Kohlberg,  81  N.  Y.  296, 1880 ;  People 
conspiracy  in  this  country  to  commit  v,  Lyon,  33  Hun,  (N.  Y.)  623, 1884  ; 
the  offence  is  criminal  in  our  law.  Tarbox  r.  State,  38  Ohio  St.  681, 1883; 
And  this  case  does  not  raise  the  ques-  Bloomer  v.  State,  48  Md.  621,  1878 ; 
tion  which  arose  in  R.  v.  Bernard,  as  State  v.  Arnold,  48  Iowa,  666,  1878 ; 
to  a  conspiracy  limited  to  a  criminal  Jones  v.  State,  64  Ind.  473, 1878 ;  State 
offence  to  be  committed  abroad.  For  v.  Sterling,  34  Iowa,  443, 1872 ;  Hardin 
here,  if  the  prisoner  was  party  to  the  v.  State,  4  Tex.  App.  366, 1878 ;  Long  v. 
conspiracy  at  all,  it  was  not  so  lim-  State,  13  Ibid.  211,  1882 ;  Archer  »• 
ited,  for  it  was  clearly  contemplated  State,  8  Crim.  Law  Mag.  164,  1886 ; 
that  the  ship  might  be  destroyed  off  Redding  tJ,  Wright,  49  Minn.  822, 1892, 
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is  held  to  be  sufficient  to  enable  the  jury  to  infer  concurrence  of 
sentiment ;  and  one  competent  witness  will  suffice  to  prove  the  co- 
operation of  any  individual  conspirator.^  If,  therefore,  it  appear 
that  two  or  more  persons,  acting  in  concert,  are  apparently  pursu- 
ing the  same  object,  often  by  the  same  means,  one  performing  part 
of  an  act,  and  the  other  completing  it,  for  the  attainment  of  the  ob- 
ject, the  jury  may  draw  the  conclusion  that  there  is  a  conspiracy.* 
§  1399.'  All  who  join  a  conspiracy  at  any  time  after  its  formation 

become  conspirators  f  and,  as  will  be  seen,  the  prosecutor 
S°nop*^  may  go  into  general  evidence  of  the  conspiracy,  before  he 
Bta^  un-    gives  evidence  to  connect  the  defendants  with  it.*     It  is 

not  necessary,  therefore,  to  show  a  complicity  of  the  de- 


*  B.  V,  Cope,  1  Stra.  J  44;  Com.  v,  that  they  have  been  the  results  not 

Crowninshield,  10  Pick.  497,  1830.  merely  of  individual,  but  the  products 

'  R.  V,  Murphy,  8  C.  &  P.  297  ;  Com.  of  concerted  and  associated  action, 

V,  Warren,  6  Mass.  72, 1809.  which,  if  considered  separately,  might 

"  In  prosecutions  for  criminal  con-  seem  to  proceed  exclusively  from  the 
spiracies,"  says  Judge  King,  "  the  immediate  agents  to  them ;  but  which 
proof  of  the  combination  charged  may  be  so  linked  together  by  circum- 
must  almost  always  be  extracted  from  stances,  in  themselves  slight,  as  to 
the  circumstances  connected  with  the  leave  the  mind  fully  satisfied  that 
transaction  which  forms  the  subject  these  apparently  isolated  acts  are 
of  the  accusation.  In  the  history  of  truly  parts  of  a  common  whole ;  that 
criminal  administration  the  case  is  they  have  sprung  from  a  common 
'rarely  found  in  which  direct  and  posi-  object,  and  have  in  view  a  common 
tive  evidence  of  criminal  combination  end.  The  adequacy  of  the  evidence  in 
exists.  To  hold  that  nothing  short  of  prosecutions  for  a  criminal  conspiracy 
such  proof  is  sufficient  to  establish  a  to  prove  the  existence  of  such  a  con- 
conspiracy  would  be  to  give  inununity  spiracy,  like  other  questions  of  the 
to  one  of  th6  most  dangerous  crimes  weight  of  evidence,  is  a  question  for 
which  infest  society.  Hence,  in  order  the  jury."  Com.  v,  M'Clean,  2  Pars, 
to  discover  conspirators,  we  are  forced  367,  1850.  See,  to  same  effect,  R.  v. 
to  follow  them  through  all  the  devious  Parsons,  1  W.  Bl.  392 ;  R.  v,  Murphey, 
windings  in  which  the  natural  anxiety  8  C.  &  P.  297 ;  R.  v.  Deasy,  15  Cox  C. 
of  avoiding  detection  teaches  men  so  C.  384 ;  U.  S.  v.  Gk)ldberg,  7  Biss.  176, 
circumstanced  to  envelop  themselves,  1876 ;  Street  v.  State,  43  Miss.  1, 1870 ; 
and  to  trace  their  movements  from  the  State  v.  Sterling,  34  Iowa,  443,  1872 ; 
slight,  but  often  unerring,  marks  of  Tucker  v.  Finch,  66  Wis.  17,  1886. 
progress  which  the  most  adroit  cun-  •  Supra,  J  1341  a ;  People  v.  Mather, 
ning  canuot  so  effectively  obliterate  4  Wend.  229, 1830 ;  Den  v.  Johnson,  3 
as  to  render  them  unappreciable  to  Har.  (N.  J.)  87,  1840 ;  State  v.  Trex- 
the  eye  of  the  sagacious  investigator,  ler,  2  Car.  L.  Rep.  90, 1815.  See  R. 
It  is  from  the  circumstances  attending  v.  McMahon,  26  Up.  Can.  (Q.  B.)  195. 
a  criminal,  or  a  series  of  criminal  acts,  *  In/ray  J  1401;  R.  v.  Hammond,  2 
that  we  are  able  to  become  satisfied  Esp.  718. 
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fendants  in  the  preliminary  stages  of  the  offenoe.  Thus^  on  an  in- 
dictment for  a  conspiracy  to  defiraud  by  false  representation  of 
solvency,  it  was  held  by  Lord  Campbell  that  defendants  may  be  con- 
victed who  had  no  knowledge  of  the  transactions  which  resulted  in 
insolvency,  provided  they  were  aware  of  the  result,  and  concurred 
in  the  representations  in  furtherance  of  the  common  design,  even 
though  they  did  so  with  no  motive  of  particular  benefit  to  them- 
selves.^ Nor  does  the  entrance  of  new  parties  affect  the  identity  of 
a  conspiracy.' 

§  1400.  The  offence  of  conspiracy,  so  it  is  said,  is  rendered  com- 
plete by  the  bare  engagement  and  association  of  two  or  j^^o^j^^rt 
more  persons  to  break  the  law,  without  an  overt  act  com-  a«t  neoes- 
pleted  by  the  conspirators  f  but  this  must  be  construed  to 
mean  a  conspiracy  evidenced  in  facts,  since  it  is  impossible  to  see 
how  a  conspiracy  can  be  proved  except  by  adducing  facts  which  are 
more  or  less  overt  acts.     A  word  or  a  sign  is  as  much  an  overt  act 
as  a  battle,  yet  no  conspiracy  can  be  proved  without  proving  words 
or  signs.    But  in  any  view  the  active  consent  of  two  or  more  is 
essential.^ 

If  any  overt  act  be  proved  in  the  county  where  the  venue  is  laid, 
other  overt  acts,  either  of  the  same  or  others  of  the  conspirators, 
may  be  given  in  evidence,  although  committed  in  other  counties.* 

If  any  overt  act  is  introduced  as  descriptive  of  the  offence  and 
as  limiting  the  conspiracy  charge,  a  variance  in  the  statement  of  the 
act  is  fatal.*    It  is  otherwise  when  the  conspiracy  charge  is  com- 

*  R.  V.  Esdaile,  1 F.  &  F.  213 ;  s.  c.  Com.  v.  Bryant,  (Ky.)  12  S.  W.  Rep. 
fum,  R.  V,  Brown,  7  Cox  C.  C.  442.  276, 1889 ;  State  v.  Cawood,  2  Stew. 

*  U.  S.  V,  Nunnemacher,  7  Bias.  Ill,  360,  1832 ;  Alderman  v.  People,  4 
1876.  Mich.  414,  1857;   State  v.  Pulle,  12 

»  Supra,  li  1338, 1382 ;  O'Connell  v.  Minn.  164,  1866  ;  Isaacs  v.  State,  48 

R.,  11  CI.  &  Fin.  156;  9  Jur.  25 ;  State  Miss.  234, 1873.    That  there  must  be 

V,  Straw,  42  N.  H.  393, 1861 ;  Resp.  v.  an  embodiment  in    acts,  see  mpra, 

Ross,  2  Yeates,  (Pa.)  1, 1795 ;  Collins  §  1338 ;  U.  S.  v.  Goldberg,  7  Biss.  175, 

V.  Com.,  3  S.  &  R.  (Pa.)  220,  1817;  1876. 

Com.  V,  McEisson,  8  Ibid.  420,  1822 ;  ^  Supra,  {  1341  a,  and  cases  there 

State  V.  Young,  37  N.  J.  L.  184, 1874;  cited ;  Mulcahy  v,  R.,  L.  R.  3  H.  L. 

Bloomer  v.  State,  48  Md.  521, 1878 ;  306.    Supra,  {  1388.    A  formal  agree- 

State  V.  Buchanan,  5  Har.  &  John,  ment  between  the  parties  need   not 

(Md.)   317,   1821 ;    Landringham   v.  exist    McKee  v.  State,  111  Ind.  378, 

State,    49  Ind.  186,  1874;    State  v.  1887. 

Bruner,  135  Ibid.  419, 1893  ;  Medley  *  R.  v,  Bowes,  cited  4  East,  171.  See 

V.  People,  49  HI.  App.  218, 1892 ;  Ter-  supra,  ?J  287  et  seq.,  1397. 

ritory  v.  Carland,  6  Mont.  14,  1886;  •  Infra,  §  1403. 
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plete  in  itself,  in  which  case  the  overt  act  may  be  treated  as  surplus- 
age.^ In  some  jurisdictions,  as  has  been  seen,  overt  acts  are  essential 
to  the  offence.^ 

§  1401.  It  was  considered  in  the  Queen^s  case,  that  on  a  prosecu- 
Orderof  *^^^  ^^^  *  crime  to  be  proved  by  conspiracy,  general  evi- 
evidence  dence  of  an  existinec  conspiracy  may  in  the  first  instance 
tion  of  be  received,  as  a  preliminary  step  to  that  more  particular 
court.  evidence  by  which  it  is  to  be  shown  that  the  individual 
defendants  were  guilty  participators  id  such  conspiracy ;  and  that 
this  is  often  necessary  to  render  the  particular  evidence  intelligible, 
and  to  show  the  true  meaning  and  character  of  the  acts  of  indi- 
vidual defendants.  In  such  cases  the  general  nature  of  the  whole 
evidence  intended  to  be  adduced  should  be  opened  to  the  court ; 
and  if  upon  such  opening  it  should  appear  manifest  that  subse- 
quently no  particular  proof  sufficient  to  affect  the  individual  defen- 
dants is  intended  to  be  adduced,  it  would  become  the  duty  of  the 
judge  to  stop  the  case  in  liminey  and  not  to  allow  the  general  evi- 
dence to  be  received,  which,  even  if  attended  with  no  other  bad 
effect,  such  as  exciting  an  unreasonable  prejudice,  would  certainly 
be  a  useless  waste  of  time.'  But  ordinarily  it  is  only  necessary  to 
prove  the  acts  of  particular  defendants,  leaving  the  question  of  con- 
spiracy to  be  determined  by  inference.* 

'  Supra,  3  1882.  defendants,  but  leaving  that  part  of 

*  Supra,  ii  1356  a,  1384.  the  case  to  be  subsequently  proved. 

'  Queen's  Case,  2  Brod.  &  Bing.  284.  The  rale  laid  down  by  Mr.  East  is  as 
Supra,  i  1399.  Hall  v.  State,  31  Fla.  follows :  '  The  conspiracy  or  agree- 
176,  1893 ;  Cortez  v.  State,  24  Tex.  ment  among  several  to  act  in  concert 
App.  511, 1887 ;  State  v.  Banks,  40  La.  for  a  particular  end  must  be  estab- 
An.  736,  1888;  People  v.  Brickner,  lished  by  proof,  before  any  evidence 
15  N.  Y.  Sup.  528, 1891.  can  be  given  of  the  acts  of  any  person 

^  R.  V.  Brittain,  3  Cox  C.  C.  76 ;  R.  not  in  the  presence  of  the  prisoner ; 
V.  Blake,  6  Q.  B.  126 ;  Bloomer  v,  and  this  must,  generally  speaking,  be 
State,  48  Md.  521,  1878 ;  Long  v.  done  by  evidence  of  the  party's  own 
State,  23  Tex.  App.  692, 1887.  act,  and  cannot  be  collected  from  the 

The  authorities  are  thus  noticed  by  acts  of  others,  independent  of  his  own. 
Sir  J.  F.  Stephen,  Roscoe  Crim.  Ev.  as  by  express  evidence  of  the  feet  of  a 
414 :  previous  conspiracy  together,  or  of  a 

"  It  is  a  question  of  some  difficulty  concurrent  knowledge  and  approba- 
how  far  it  is  competent  for  the  prose-  tion  of  each  other's  acts.'  1  East  P. 
cutor  to  show,  in  the  first  instance,  the  C.  96.  But  it  is  observed  by  Mr. 
existence  of  a  conspiracy  amongst  Starkie  that  in  some  peculiar  instances 
other  persons  than  the  defendants,  in  which  it  would  be  difficult  to  estab- 
without  showing,  at  the  same  time,  lish  the  defendant's  privity  without 
the  knowledge  or  concurrence  of  the  first  proving  the  existence  of  a  con- 
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§  1402.  But  it  needs  something  more  than  a  proof  of  mere  passive 
cognizance  of  fraudulent  or  illegal  action  of  others  to  sus-  Mere  oog- 
tain  conspiracy.^  There  must  be  shown  some  sort  of  fr^Sient 
active  participation  by  the  parties  charged.*  Of  this  we  ^^^^^.  ^<> 
have  an  illustration  in  an  English  trial  before  Martin^  B.,  acy. 
where  certain  wharfingers  and  their  servants  were  indicted  for  a 
conspiracy  to  defraud  by  false  statements  as  to  goods  deposited  with 
them  and  insured  by  the  owners  against  fire.  It  was  held  that 
evidence  that  false  statements  were  knowingly  sent  in  by  the 
servants,  which  would  be  for  the  benefit  of  the  masters,  and  that 
afterward  the  servants  took  fraudulent  means  to  conceal  the  falser 
hood  of  the  statements,  with  evidence  tha{  the  employers  had  the 
means  of  knowing  the  falsehood  and  knew  of  the  devices  used  to 
conceal  it,  was  not  sufEcient  to  sustain  the  charge  of  a  fraudulent 
conspiracy  between  the  employers  and  servants.'  There  must  be  a 
concurrence  in  the  common  design.^    And  we  may  also  hold  that 

spiracy,  a  deviation  has  been  made  be  may  prove  the  acts  of  the  different 
from  the  general  rale,  and  evidence  of  persons,  and  thus  prove  the  con- 
the  acts  and  conduct  of  others  has  spiracy.  Where,  therefore,  a  party 
been  admitted  to  prove  the  existence  met,  which  was  joined  by  the  pris- 
of  a  conspiracy  previous  to  the  proof  oner  the  next  day,  it  was  held  that 
of  the  defendant's  privity.  2  Stark,  directions  given  by  one  of  the  party 
Ev.  234  (2d  ed.).  So  it  seems  to  have  on  the  day  of  their  meeting,  as  to 
been  considered  by  Mr.  Justice  Buller,  where  they  were  to  go,  and  for  what 
that  evidence  might  be,  in  the  first  purpose,  were  admissible,  and  the  case 
instance,  given  of  a  conspiracy,  with-  was  said  to  fall  within  B.  v.  Hunt,  3 
out  proof  of  the  defendant's  partici-  B.  &  Aid.  566,  where  evidence  of 
pation  in  it.  '  In  indictments  of  this  drilling  at  a  different  place  two  days 
kind,'  he  says,  '  there  are  two  things  before,  and  hissing  an  obnoxious  per- 
to  be  considered :  first,  whether  any  son,  was  held  receivable.  B.  v.  Frost, 
conspiracy  exists;  and  next,  what  9  C.  &  P.  129;  2  Ross,  by  Greave, 
share  the  prisoner  took  in  the  con-  700."  See  ir^a,  {  1404. 
spiracy.'  He  afterward  proceeds,  *  See  supraj  33  211  d,  227, 1341  a, 
*  Before  the  evidence  of  the  conspiracy  *  Supra,  3  227.  But  an  indictment 
can  affect  the  prisoner  materially,  it  cannot  be  sustained  without  proof  of 
is  necessary  to  make  out  another  the  fact  of  the  conspiracy,  and  it  can- 
point,  viz.,  that  he  consented  to  the  not  be  aided  by  evidence  of  overt  acts 
extent  that  the  others  did.'  R.  v.  done  in  furtherance  of  the  object  of 
Hardy,  Gumey's  ed.  vol.  i.  pp.  306,  the  alleged  conspiracy.  People  v. 
869;  2  Stark.  Ev.  234  (2d  ed.)  .  .  .  Brickner,  15  N.  Y.  Sup.  528, 1891. 

"  It  has  since  been  held  that  the  ■  R.  v.  Barry,  4  F.  &  F.  389. 

prosecutor  may  either  prove  the  con-  *  R.  v.  Boulton,  12  Cox  C.  C.  87. 

spiracy  which  renders  the  acts  of  the  Least  degree  of    consent   sufScient. 

conspirators  admissible  in  evidence,  or  State  v.  Andena,  92  N.  C.  732, 1885. 
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mere  sympathy  with  a  conspiracy  Dot  exhibiting  itself  in  overt  acts 

does  not  make  a  person  a  co-conspirator.^ 

§  1403.  Any  material  variance  as  to  the  means  used  is  fatal.' 

Thus  an  indictment  for  a  conspiracy,  charging  the  object  of  the  con- 
spiracy to  be  to  cheat  and  defraud  the  citizens  at  large, 

wiSttoeM  ^^  particular  individuals,  out  of  their  land  entries,  is  not 

&tS**"'    supported  by  evidence  that  the  defendants  conspired  to 
make  entries  in  the  land  office  before  it  was  o|>ened,  or 

before  it  was  declared  to  be  opened,  or  after  it  was  opened,  for  the 

purpose  of  appropriating  lands  to  their  own  use  and  excluding 

others.'    Variance  as  to  time  is  immaterial.* 

^  Supra,  i  211  d;  State  v.  Cox,  66  at  another  time,  when  engaging  lodg- 

Mo.  29,  1877 ;  Connoughty  v.  State,  ings,  that  they  were  not  in  the  habit 

1  Wis.  159, 1853 ;  People  v.  Leith,  52  of  living  in  lodgings,  and  that  they 

Cal.  251, 1877.  obtained  yarioos  goods  from  trades- 

*  E.  V,  Whitehouse,  6  Cox  C.  C.  38.  men  on  credit,  under  circnmstances 

See  R.  V.  Barry,  4  F.  &  F.  389 ;  R.  v,  that  showed  an  intent  to  defraud,  but 

Banks,  12  Cox  C.  C.  392;    Com.  v,  no  proof  being  adduced  that  those 

Harley,  7  Mete.   (Mass.)  506,  1844 ;  goods  were  obtained  by  reason  of  any 

Com.  V.  Kellogg,  7  Cush.  473, 1851.  of  those  general  statements.    It  was 

In  R.  V,  Whitehouse,  mpra,  the  in-  Airther  ruled  that  a  count  charging 
dictment  alleged  that  I.  W.,  C.  W.,  the  defendants  with  conspiring,  by 
and  J.  W.,  being  persons  in  indigent  divers  subtle  means  and  false  pre- 
circumstances,  and  intending  to  de-  tences,  to  obtain  goods  and  chattels 
fraud  tradesmen  who  should  supply  from  a  tradesman,  without  paying  for 
them  with  goods  upon  credit,  con-  them,  with  intent  to  defraud  him 
spired  to  cause  J.  W.  to  be  reputed  thereof,  is  supported  by  proof  of  overt 
and  believed  to  be  a  person  of  con-  acts  from  which  a  conspiracy  may  be 
siderable  property  and  in  opulent  cir-  inferred,  without  proof  of  any  such 
camstances,  for  the  purpose  and  with  false  pretence  as  is  required  in  an  in- 
the  intent  of  cheating  and  defrauding  dictment  for  obtaining  goods  by  Mse 
divers  persons,  being  tradesmen,  who  pretences.  Ibid, 
should  bargain  with  them  for  the  sale  '  State  i;.  Trammel,  2  Ired.  379, 
to  J.  W.  of  goods,  the  property  of  such  1842.  JSupra,  8  1396. 
last-mentioned  persons,  of  great  quan-  An  averment,  in  an  indictment  for 
titles  of  such  goods,  without  paying  conspiracy,  that  the  defendants  con- 
fer the  same,  with  intent  to  obtain  to  spired  to  defraud  A.,  is  not  supported 
themselves  money  and  other  profits,  by  proof  that  they  conspired  to  de* 
This,  it  was  held,  was  not  supported  fraud  the  public  generally,  or  any  in- 
by  proof  that  C.  W.  and  J.  W.,  being  dividual  whom  they  might  be  able  to 
the  wife  and  daughter  of  I.  W.,  rep-  defraud.  Com.  v,  Harley,  7  Mete, 
resented  that  they  were  in  indepen-  506, 1844.  Supra,  J  1396. 
dent  circumstances,  their  incdme  being  We  have  already  seen  that  in  cases 
interest  of  money  received  monthly ;  of  this  class  it  is  sufficient  to  prove 


*  U.  S.  V.  Graff,  14  Blatch.  381, 1878 ;  Whart.  Crim.  Ev.  U  91  et  seq, 
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§  1404.  Whether  in  an  indictment  for  a  conspiracy  to  commit  a 
wrong,  evidence  of  an  attempt  about  the  same  time,  by 
the  same  defendants,  with  the  same  or  similar  means,  to  System  of 

'  '         oonspiracj 

commit  a  similar  wrong,  has  been  elsewhere  generally  may  be 
discussed.^  On  the  one  hand,  it  is  argued  that  such  ^^^ 
evidence  is  proper  to  show  the  conspiracy;  on  the- other, that  it 
should  be  excluded  as  showing  a  distinct  and  substantive  offence. 
On  an  indictment  tried  before  Lord  Ellenborough,  at  nisi  priua, 
charging  that  the  defendants,  being  persons  of  evil  fame,  and  in  low 
and  indigent  circumstances,  conspired  together  to  cause  themselves 
to  be  reputed  persons  of  considerable  property,  and  in  opulent  cir- 
cumstances, for  the  purpose  of  defrauding  one  A.  B.,  evidence  being 
given  of  their  having  hired  a  house  in  a  fashionable  street,  and 
represented  themselves  to  one  tradesman  employed  to  furnish  it  as 
people  of  large  fortune,  a  witness  was  called  to  show  that  at  a  differ- 
ent time  they  had  made  a  similar  representation  to  another  trades- 
man. It  was  objected  that  the  evidence  formed  a  new  offence ;  and 
that  the  prosecutor  having  elected  in  his  indictment  to  press  a  par- 
ticular charge,  it  was  not  just  to  enable  him  to  spring  another  on 
the  defendants  without  notice.  The  court,  however,  admitted  the 
evidence,  and  the  defendants  were  convicted.* 

But  in  a  later  case,  where  the  defendant  was  charged  with  con- 
spiring with  other  persons  unknown  ^^  to  cheat  and  defraud  J.  D. 
and  others,"  and  the  overt  acts  laid  were,  that  the  defendant  did 
wisely  pretend  to  J.  D.  that  he  was  a  merchant  named  6.,  and  did, 
under  color  of  pretended  contract  wifii  J.  D.,  for  the  purchase  of 

overt  acts  from  which  such  a  con-  and  at  which  one  of  the  defendants 

spiracy   coald    be   inferred,  without  presided,    the    professed     object    of 

proof  of  any  technical  false  pretence,  which  meeting  was  to  fix  the  meeting 

B.  V,  Whitehouse,  6  Cox  C.  C.  38.  mentioned  in  the  indictment,  are  ad- 

Supra,  i  1364.  missible  to  show  the  intention  of  such 

^  Whart.  Crim.  Ev.  {J  28  e^  seq,  defendant  in  assembling  and  attend- 

The    question    in    such   cases    is  ing  the  meeting  in  question,  at  which 

whether  the  transaction  proposed  to  he  also  presided, 

be  proved  was  part  of  a  system  with  It  was  further  held  that  on  proof  of 

that  under  trial.     Tarbox  v.  State,  88  systematic  co-operation  between  sev- 

Ohio  St.  581, 1883.  eral  bands  of  rioters,  the  riotous  mis- 

In  B.  V,  Hunt,  3  B.  &  Aid.  566,  it  conduct  of  the  members  of  one  band 

was  held  that  on  an  indictment  for  was  admissible  against  the  members 

conspiring  and   unlawfully   meeting  of  another  band.    See  Whart.  Crim. 

for  the  purpose  of  exciting  discontent  Ev.  2J  23  et  seq, 

and  disaffection,  resolutions  passed  at  ^  B.  v  Boberts,  1  Camp.  399.    See 

a  former  meeting,  in  another  place,  Besp.  v.  Hevice,  2  Yeates,  114,  1796. 
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certain  goods  of  "  the  said  J.  D.  and  others,"  obtain  a  large  quantity 
of  the  goods  "  of  the  said  J.  D.  and  others,"  with  intent  to  defraud 
"  the  said  J.  D.  and  others,"  it  was  held  by  the  judges  that  the 
words  ^^  and  others,"  throughout  this  indictment,  must  be  taken  to 
mean  the  other  partners  of  J.  D.,  and  not  other  persons  wholly  un- 
connected with  J.  D.,  and  that,  on  the  trial  of  the  indictment,  evi- 
dence was  not  admissible  to  show  that  the  defendant  attempted  to 
defraud  other  persons  wholly  unconnected  with  J.  D.^ 

§  1406.  Each  co-conspirator  is  liable  for  the  overt  acts  of  his 
Ckvcon-       confederates,  committed  in  pursuance  of  the  conspiracy, 
are'nabie    ^^^^^°g  ^^  continuance  f  and  it  has  been  shown  that  each 
for  each      is  liable  in  the  place  of  an  overt  act.* 
acts.  §  1406.  The  declarations  of  one  conspirator,  in  further- 

Deciara.  ance  of  the  common  design,  are  admissible  against  his 
TOMpim^  co-conspirators,  though  such  declarations  cannot  be  re- 
tore  admiB-  ceived  if  made  after  the  termination  of  the  conspiracy, 
against  nor  are  they  admissible  to  prove  the  conspiracy.^  A 
^^  ^  *'*  party  acting  as  a  decoy  cannot  be  regarded  as  a  co-con- 


^  B.  v.  Steel,  C.  &  M.  837.     See  MIbs.  268,  1888 ;  State  v.  Jackson,  29 
mpra,  {  1396.  La.  An.  364, 1877 ;  Williams  v.  State, 

On  an  indictment  for  a  conspiracy  81  Ala.  1, 1887 ;  People  v.  Majors,  1 
in  inveigling  a  young  girl  from  ber  W.  Coast  Rep.  (Cal.)  869 ;  Oliver  v. 
mother's  house,  and  reciting  the  mar-  Com.,  77  Va.  690,  1883  ,*  State  v.  An- 
riage  ceremony  between  her  and  one  of  derson,  92  N.  C.  732, 1886 ;  Hall  v. 
the  defendants,  a  subsequent  cari^ring  State,  31  Fla.  176, 1893 ;  Carr  v.  State, 
ber  off,  with  force  and  threats,  after  43  Ark.  99, 1884 ;  Peden  v.  State,  61 
she  bad  been  relieved  on  a  haJbetu  ooT'  Miss.  268,  1883 ;  Turner  v.  State,  97 
puSf  was  allowed  to  be  given  in  evi-  Ala.  67, 1892 ;  U.  S.  v.  Lancaster,  44 
dence.  Resp.  v,  Hevice,  2  Yeates,  114.  Fed.  Rep.  896, 1891 ;  Kirby  v.  State, 
So  where  tbe  defendants  were  charged  23  Tex.  App.  13, 1887  ,*  Amos  v.  State, 
with  a  conspiracy,  in  several  counts,  83  Ala.  1,  1888 ;  Williams  v.  State, 
alleging  several  conspiracies  of  the  (Ala.)  9  Crim.  Law  Mag.  480, 1887 ; 
same  kind  on  the  same  day,  the  prose-  Spies  v.  People,  (HI.)  Ibid.  829, 1887. 
cutor  was  permitted  to  give  evidence  •  Supra,  H  287, 1397.  See  Whart. 
of  several  conspiracies  on  different  Crim.  £v.  2  693. 
days.  R.  v.  Levy,  2  Stark.  468 ;  but  *  Whart.  Crim.  Ev.  {J  698  et  seq., 
see  R.  V.  Steel,  C.  &  M.  337.  where  the  cases  are  given  in  detail. 

»  Suprayii  213-247,397;  U.  S.  v.  See,  also,  *Mpm,  J  J  213,  214.  "It  seems 
Donau,  11  Blatch.  168, 1873 ;  XT.  S.  v,  to  make  no  difference  aa  to  the  ad- 
Groldberg,  7  Biss.  176, 1876 ;  Collins  v,  missibility  of  this  evidence,  whether 
Com.,  3  S.  &  R.  220,  1817 ;  Brown  v.  the  other  conspirators  be  indicted  or 
Smith,  83  HI.  291, 1876 ;  Smith  v.  State,  not,  or  tried  or  not ;  for  the  making  of 
62  Ala.  407, 1876 ;  Jackson  v.  State,  64  them  co-defendants  would  give  no  ad- 
Ibid.  234,  1876;  Peden  t;.  State,  61  ditional  strength  to  their  declarations 
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spirator,  so  as  to  make  those  with  whom  he  acts  responsible  for 
what  he  does.* 


as  against  others.  The  principle  upon  Majors,  (Cal.)  2  W.  Coast  Bep.  580, 
which  they  are  admissible  at  all  is,  1884;  People  v,  Hampton,  7  Grim, 
that  the  acts  and  declarations  are  Law  Mag.  479, 1886 ;  State  v.  Ward, 
those  of  persons  united  in  one  com-  Ibid.  748,  1886 ;  U.  S.  t;  .Gunnell,  8 
mon  design;  a  principle  wholly  un-  Ibid.  614,  1886;  Long  v.  State,  13 
affected  by  the  consideration  of  their  Tex.  App.  211, 1882 ;  Morris  v.  State, 
being  jointly  indicted.  2  Stark.  Ev.  Ibid.  65,  1882 ;  People  v.  Aleck,  61 
237  (2d  ed.)  supra,  p.  89.  Where  an  Cal.  137, 1882 ;  People  v.  Collins,  64 
indictmentcharged  the  defendant  with  Ibid.  293, 1883 ;  Simmons  v.  State,  61 
conspiring  with  Jones,  who  had  been  Miss.  243, 1883  ;  U.  S.  v.  Lancaster,  44 
previously  convicted  of  treason,  to  Fed.  Rep.  896, 1891;  Williams  t>.  State, 
raise  insurrections  and  riots,  and  it  (Tex.)5S.W.  Rep.  655, 1887  ;  Clark  v. 
was  proved  that  the  defendant  had  State,  12  Ibid.  729,  1889;  Com.  v. 
been  a  member  of  a  chartist  associa-  O'Brien,  140  Pa.  555,  1891 ;  State  v. 
tion,  and  that  Jones  was  also  a  mem-  Johnson,  40  Kans.  266, 1888 ;  Spies  v. 
her,  and  that  in  the  evening  of  the  People,  9  Crim.  Law  Mag.  829,  1887 ; 
3d  of  November  the  defendant  had  People  v.  Parker,  67  Mich.  222, 1887 ; 
been  at  Jones's  house,  and  was  heard  Baker  v.  State,  80  Wis.  416,  1891 ; 
to  direct  the  people  there  assembled  Logan  v,  U.  S.,  12  Sup.  C.  R.  617, 1892 ; 
to  go  to  the  race-course,  where  Jones  People  v,  Kerr,  6  N.  Y.  Sup.  674, 1889 ; 
had  gone  on  before  with  others ;  it  State  v.  Brady,  107  N.  C.  822,  1890 ; 
was  held  that  a  direction  given  by  State  v,  McCahill,  72  Iowa,  111,  1887 ; 
Jones,  in  the  forenoon  of  the  same  State  v.  Thaden,  43  Minn.  253,  1890 ; 
day,  to  certain  parties  to  meet  on  the  State  v.  Grant,  86  Iowa,  216, 1892. 
race-course,  was  admissible ;  and  it  But  the  conspiracy  should  first  be 
being  further  proved  that  Jones  and  established.  Menges  v.  State,  25  Tex. 
the  persons  assembled  on  the  race-  App.  710, 1888 ;  Martin  v.  State,  25 
course  went  thence  to  the  New  Inn ;  it  Tex.  App.  557,  1888 ;  State  v.  Banks, 
was  held  that  what  Jones  said  at  the  40  La.  An.  736, 1888. 
New  Inn  was  admissible,  as  it  was  all  A  conviction  cannot  be  had  on  un- 
part  of  the  transaction.  R.  v,  Shel-  corroborated  testimony  of  a  co-con- 
lard,  9  C.  &  P.  277.  The  letters  of  spirator ;  nor  can  co-conspirators  cor- 
one  of  the  defendants  to  another  have  roborate  each  other.  U.  S.  v.  Logan, 
been,  under  certain  circumstances,  45  Fed.  Rep.  872, 1891. 
admitted  as  evidence  for  the  former.  As  to  declarations  of  agent  em- 
with  the  view  of  showing  that  he  was  ployed  by  conspirators,  see  State  v. 
the  dupe  of  the  latter,  and  not  a  par-  Grant,  86  Iowa,  216, 1892. 
ticipator  in  the  fraud.  R.  v.  White-  As  to  admissibility  of  notes  of  testi- 
head,  1  Dow.  &  Ry.  N.  P.  61."  Roscoe  mony  taken  at  another  trial.  Com.  v. 
Crim.  Ev.  418 ;  Willey  v.  State,  22  Doughty,  139  Pa.  383, 1891. 
Tex.  App.  408, 1886 ;  Gillum  v.  State,  Declarations  of  a  co-conspirator, 
62  Miss.  547, 1885 ;  O'Neal  v.  State,  made  pending  the  conspiracy,  are  ad- 
14  Tex.  App.  582,  1888 ;   People  v,  missible  against  his  co-conspirators, 

*  Williams  v.  State,  55  Gu.  391, 1875. 
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VII.   VERDICT. 

§  1407.  Two  or  more  defendants  must  be  joined  to  constitute  the 
Verdict  ac-  offence ;  and  if  only  two  are  joined,  an  acquittal  of  one  is 
aU  but  one  *^  acquittal  of  the  other,  unless  there  be  allegation  and 
defendant    proof  of  co-defendants  unknown.^     Nor  can  a  conviction 

is  a  fiMn~ 

erai  ac-  of  One  of  two  co-conspirators  be  sustained  when  the  jury 
quittai.  ^^  jj^^  agree  as  to  the  other.*  A  husband  and  wife  can- 
not be  joined  as  the  sole  conspirators.^ 

though  the  latter  may  not  have  joined  the  three  were  guilty  was  a  finding 
conspiracy  until  after  the  declarations  they  were  guilty  of  conspiring  with 
were  made.  Baker  v.  State,  80  Wis.  the  other  five  to  efiect  all  the  objects 
416, 1891.  of  the  conspiracy,  whereas   by  the 

*  O'Connell  v.  R.,  11  CI.  <&  F.  155 ;  same  finding  it  appears  that  the  other 
B.  t^.  Thompson,  16  Q.  B.  155  ;  R.  v,  five  were  guilty  of  conspiring  to  efiect 
Manning,  L.  B.  12  Q.  B.  D.  241 ;  51  only  some  of  the  objects.  Ibid. 
L.  T.  (N.  S.)  121;  andseeCom.  v.  Ed-  In  a  case  already  noticed  (aupray 
wards,  135  Pa.  474,  1890 ;  Bradshaw  i  1393),  A.  was  indicted  for  conspiring 
V.  Territory,  8  Wash.  Ter.  265,  1887.     with  Y.  and  Z.,  and  other  persons  to 

'  B.  V.  Manning,  ut  supra,  modi-  the  jurors  unknown.  The  evidence 
fying  B.  V.  Cookes,  7  D.  &  B.  673 ;  5  was  confined  to  A.,  Y.,  and  Z.,  and 
B.  &  C.  538.  the  jury  were    of  opinion  that  A. 

»  Supra,  a  1337-9, 1392-3 ;  Whart.  conspired  with  either  Y.  or  Z.,  but 
Cr.  PI.  &  Pr.  805.  said  that  they  did    not  know  with 

Where  a  count  in  an  indictment  which.  Y.  and  Z.  were  thereupon 
charged  several  defendants  with  con-  both  acquitted.  It  was  held  that  A. 
spiring  together  to  do  several  illegal  was  entitled  to  be  acquitted  also.  B. 
acts,  and  the  jury  found  one  of  them  v.  Thompson,  16  Q.  B.  832 ;  5  Cox  C. 
guilty  of  conspiring  with  some  of  the  C.  166 ;  B.  r.  Denton,  Dears.  C.  C.  8. 
defendants  to  do  one  of  the  acts,  and  As  has  been  already  seen,  where 
guilty  of  conspiring  with  others  of  the  one  defendant  in  conspiracy  dies  he- 
defendants  to  do  another  of  the  acts,  tween  the  indictment  and  trial,  it  is 
such  finding  was  held  bad,  as  amount-  no  ground  of  a  venire  de  novo  for  a 
ing  to  a  finding  that  one  defendant  mistrial,  if  the  trial  proceeds  against 
was  guilty  of  two  conspiracies,  though  both,  no  suggestion  of  the  death  being 
the  count  charged  only  one.  O'Con-  entered  on  the  record.  B.  v,  Kenrick, 
nell  V.  B.,  11  CI.  &  F.  155.  5  Q.  B.  49 ;  D.  &  M.  208 ;  7  Jur.  848 ; 

Upon  a  count  in  an  indictment  12  L.  J.  M.  C.  135. 
against  eight  defendants  charging  one  One  of  several  prisoners  indicted 
conspiracy  to  effect  certain  objects,  a  for  conspiracy  may  be  tried  separately, 
finding  that  three  of  the  defendants  and  upon  conviction,  judgment  may 
are  guilty  generally,  that  five  of  them  be  passed  on  him,  although  the  others, 
are  guilty  of  conspiring  to  efiect  some,  who  have  appeared  and  pleaded,  have 
and  not  guilty  as  to  the  residue,  of  not  been  tried.  B.  v,  Aheame,  6  Cox 
these  objects,  is  bad  in  law  and  repug-  C.  C.  6. 

nant;  inasmuch  as  the  finding  that       It  has  been  held  that  where  three 
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prisoners  have  been  jointly  indicted  must  follow,  although  the  others  have 

for  a  conspiracy  to  murder,  and  sev-  not  been  tried ;  and  that  the  possi- 

erally  pleaded  not  guilty,  but  have  bility  of  the  other  prisoners  being 

severed  in  their  challenges,  and  the  found  not  guilty  (although  such  a  ver- 

Crown  has,  consequently,  proceeded  diet  would  be  a  ground  for  reversing 

to  try  one  of  such  prisoners ;  upon  the  judgment)  is  not  ground  by  itself 

conviction  of  such  prisoner,  judgment  for  reversal.    Ibid. 


POINTS  BEQT7E8TED  FOR  THE  DEFENOE  IMPR0PEBL7 
REFUSED,  AND  ERRONEOUS  CHARGES. 

Oongpiracy  to  Sell  Stock. 

The  defendant  requested  the  court  to  charge :  "  The  plaintiff  alleges  that 
there  was  a  conspiracy  entered  into  between  the  defendants  to  defraud  the 
plaintififs  intestate  by  a  sale  to  him  of  the  stock  in  question.  In  order  to 
establish  sUch  conspiracy,  it  is  necessary  for  plaintiff  to  establish  by  a  pre- 
ponderance of  evidence  some  agreement  or  understanding,  before  the  trans- 
fer, between  the  defendants  to  make  such  sale ;  and  unless  you  do  find  such 
conspiracy,  representations  made  by  one  defendant  could  not  be  considered 
to  establish  a  liability  of  the  other  defendant,  and  without  such  conspiracy 
the  knowledge  or  intent  of  either  defendant  cannot  be  considered  by  the  jury 
as  affecting  the  liability  of  the  other  defendant."  Refused.  Held  error. 
Redding  v.  Wright,  49  Minn.  322, 1892. 

Inference  of  Intent  is  for  the  Jury. 

On  the  trial  on  an  indictment  for  conspiracy  to  obtain  a  divorce,  the  court 
charged  the  jury  in  regard  to  the  divorce  proceedings  as  follows:  '*This 
judgment  record  is  a  record  of  a  fraudulent  divorce.  Of  this  there  can  be 
no  doubt  whatever.  ...  It  is  unquestionably  fraudulent,  and  the  only 
question  for  you  to  determine  is,  first,  whether  the  suit  which  resulted  in  this 
decree  was  fraudulently  and  falsely  instituted?  If  it  was,  then  the  other 
question  is  immaterial,  except  as  to  one  defendant.  If  it  was  not  falsely  or 
fraudulently  instituted,  then  the  other  question  for  your  consideration  is, 
Was  this  fraudulent  decree  obtained  by  fraudulent  means  .  .  .  used  by 
these  defendants?  Now,  when  I  pronounce  this  a  fraudulent  decree,  I  do 
not  mean  to  characterize  the  conduct  of  the  defendants,  which  I  meant  to 
leave  exclusively  to  you."  Held  error,  as  the  inference  of  intent  was  for  the 
jury  to  draw.    People  v.  Flack,  125  N.  Y.  824, 1891. 
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CHAPTER  XXII. 


NUISANCE. 


I.  General  Conditions. 

Nuisance  must  be  an  offence 
deleterious  to  community  at 
large,  i  1410. 

Not  enough  if  offence  is  special, 
i  1411. 

Not  necessary  that  nuisance 
should  be  detrimental  to 
health,  2  1412. 

Offensive  trades  not  necessarily 
indictable,  i  1413. 

Annoyance  must  be  reasonably 
such,  2  1414. 

Prescription  no  defence  nor  re- 
centness  of  population,  {  1415. 

Collateral  public  advantage  no 
defence,  i  1416. 

No  defence  that  similar  nui- 
sances exist,  2  1417. 

No  defence  that  thing  com- 
plained of  has  no  other  place, 
i  1418. 

Prior  conviction  no  defence, 
2  1419. 

Want  of  evil  intent  is  no  de- 
fence, 2  1420. 

Nor  is  good  intent,  2  1421. 

All  concerned  are  principals, 
2 1422. 

Persons  undertaking  public  du- 
ties liable  for  neglect,  2  1428. 

A  license  from  government  no 
excuse  for  unnecessary  nui- 
sance, 2  1424. 

Nuisance  must  be  in  causal  re- 
lation with  defendant's  act, 
21425. 

Jurisdiction.    See  supraj  2  288. 
II.  Abatement  for. 

Nuisance  may  be  stopped  by 
abatement,  2  1426. 
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III.  Indictment. 

Indictment  must  conclude  to 

* 

common  nuisance,  2  1427. 

Must  show  a  public  offence, 
2  1428. 

Bill  of  particulars  may  be  re- 
quired, 2  1429. 
IV.  Proof. 

Nuisance  to  be  proved  infer- 
entially,  2  1480. 
V.  Offences  to  Religion. 

Whatever  shocks  the  com- 
mon  religious  sense  is  a 
nuisance,  2  1431. 

Unnecessary  labor  on  Sun- 
day a  statutory  offence, 
2  1431  a. 

Limitations  as  to  the  kind  of 
labor,  2  1431  b. 

Necessary  occupations  ex- 
cepted, 2  1431  c. 

VI,  Offences  TO  Public  Decency. 

Whatever  shocks  public  de- 
cency is  indictable,  2  1432. 

Indecent  treatment  of  dead 
body  indictable,  2  1^^^  <>• 

Noise  and  indecent  conduct 
on  public  streets,  2  1^432  b, 

VII.  Offences  to  Health. 

Whatever  is  likely  to  gener- 
ate disease  may  be  a  nui- 
sance, 2  1433. 

As  in  case  of  exposure  of 
putrid  or  infectious  food  or 
drink,  2  1434. 

But  mere  unwholesomeness 
is  not  sufficient,  2  1436. 

And  so  as  to  communication 
of  diseases,  2  1436. 
VIII.  Offensive  Industries. 

Nuisance,  when  in  populous 
places,  2  1438. 
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And  80  in  city  limits,  §  1439. 
Whether  such  industry  must  re- 
cede in  other  cases,  is  a  ques- 
tion of  expediency,  3  1440. 
IX.  Explosive  and  Inflammable 
Compounds. 
Must  be  carefully  kept,  1 1441. 
X.  NtJisANCES  OF  Personal  De- 
portment. 
Common  scolds  are  indictable  at 

common  law,  {  1442. 
And   so   of    common    brawlers, 

21443. 
And   so   of  common   barrators. 

Common  thieves,  i  1444. 
And  so  of  eavesdroppers,  2  1445. 
And  so  of  persons  habitually  and 

openly  lewd,2  1446. 
And  so  of  common .  drunkards, 

21447. 
And  so  of  &lse   newsmongers, 
21448. 
XI.  Bawdy,  Disordekly,  and  Tip- 

PLING-HOUSES. 

Bawdy-house  and  disorderly 
house  indictable  at  common 
law,  2  1449. 

Enough  if  facts  constituting  nui- 
sance be  averred,  2  1450. 

Character  of  house  to  be  proved 
inferentially,  2  1451. 

Bad  reputation  of  visitors  admis- 
sible, 2  1452. 

Ownership  to  be  proved  inferen- 
tially, 2  1453. 

Tippling-houses  indictable  at 
common  law,  2  1454. 

Married  woman  indictable  for 
keeping  house,  2  1455. 

Proof  of  general  nuisance  is 
enough,  2  1456. 

Offence  need  not  be  lucri  causa, 
21457. 

A  room  or  a  tent  may  be  a 
"house,"  2  1458. 

Letting  house  of  ill-fame  indict- 
able at  common  law,  2  1459. 

Cognizance  of  object  sufficient, 
21460. 
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XII.  Games. 

Scandalous  or  disorderly  games 
are  indictable,  2  1461. 

So  of  bowling-alleys  when  disor- 
derly, 2  1462. 

So  of  billiard-rooms,  ji  1463. 

So  of  public  spectacles,  2  1464. 

Gaming  when  public  may  be  in- 
dictable, 2 1465. 

Gaming  is  staking  on  chance, 
2 1465  a. 

Made  indictable  by  statute, 
2  1465  b. 

Also  made  indictable  by  what- 
ever excites  a  disturbance, 
2  1465  c. 

Also  by  involving  minors, 
2  1465  d. 

In  pleading  statutory  requisites 
must  be  followed,  2  1466. 

Evidence  is  inferential,  2  1467. 

Betting  a  statutory  offence, 
2 1467  a. 

XIII.  ExposuBE  OF  Person. 
Indecent  exposure  of  person  a 

nuisance,  2  1468. 
Publicity  must  be  averred,  2 1469. 
Place  must  be  open  to  public, 

2 1470. 
Intent  to  be  inferred,  2  1471. 
To  be  a  nuisance  there  must  be 

witnesses,  2  1472. 

XIV.  Obstbucting  Highways  and 

Streams.  ' 

Obstructing  road  on  which  pub- 
lic has  right  of  way  is  indict- 
able, 2 1473. 

Whatever  interferes  with  travel 
is  an  obstruction,  2  1474. 

Prescription  is  no  defence,  2 1475. 

Unlicensed  or  excessive  obstruc- 
tion by  railroad  may  be  indict- 
able, 2  1476. 

Nuisance  to  obstruct  or  pollute 
public  waters,  2  1477. 

Collateral  benefit  no  defence, 
2  1478. 

Not  necessary  that  tide  should 
flow,  2  1479. 
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Indictment  may  lie  for  obatnict- 

ing  fish,  i  1480. 
Wharf  may  be  a  nuisance,  J 1481. 
And  so  may  docks,  {  1482. 
And  so  may  oyster-beds,  2  1488. 
License  no  defence  to  negligent 

obstruction,  i  1484. 
Neglect  in  repairing  roads  may 

be  indictable,  i  1485. 


Indictment     most    aver     duty, 

{I486. 
Court  may  compel  repair  by  fine, 

J  1487. 
Abatement,  2  1488. 
Points  for  Defence  Improperly 
Refused,      and     Erroneous 
Charges.    (See  end  of  chapter.) 


I.   GENERAL  CONDITIONS. 

§  1410.  Whatever  openly  outrages  decency,  or  is  injurious  to 
Nuisance  pubUc  morals  OF  public  health  and  comfort,  is  a  common 
must  be      nuisanoe,  and  a  misdemeanor  at  common  law.     It  is  not 

an  oitenoe  ' 

deleterious  neoessary  that  all  members  of  the  community  should  be 
nity  at  affected  by  the  nuisance,^  nor  is  it  a  defence  that  there 
i*J^g«-  ^ere  some  persons  by  whom  the  nuisance  was  approved.* 
It  is  enough  if  the  liberty  of  all  members  of  the  community  be 
abridged  by  their  being  precluded  from  approaching  without  risk 
the  thing  complained  of.'  In  other  words,  it  is  no  defence  that  I 
might  avoid  being  offended  by  a  nuisance,  if  my  liberty  would  be 
abridged  by  my  having  to  avoid  it. 

§  1411.  The  offence  must  not  be  confined  to  individuals,^  but 
must  have  within  its  range  the  community  or  vicinage  as  a  class. 
Hence  it  is  not  a  nuisance  to  dig  and  forcibly  keep  up,  within  a 
Not  neighbor's  inclosure,  a  pit  which  exposes  him  to  danger 

offen©^!*^  as  he  goes  to  and  fro  on  his  own  soil.  It  is  a  nuisance, 
special.  however,  to  dig  a  pit  in  front  of  that  neighbor's  house, 
in  the  public  road,  so  as  to  imperil  all  persons  passing  and  repass- 
ing.^ So  for  a  man  to  make  a  noise  on  a  particular  occasion  before 
a  limited  audience  is  not  indictable ;  but  it  is  otherwise  if  he  make 
loud  noises  continuously  and  habitually  to  the  disturbance  of  the 
citizens  at  large.^  The  offence  must  be  in  a  populous  neighborhood, 
or  in  a  place  sufficiently  contiguous  to  a  public  highway,  to  affect 

*  Com.  V.  Rush,  11  Lane.  Law  Eev.  ♦  State  v.  Wolf,  112  N.  C.  889, 1893. 
97, 1894.  *  Condon  v,  Sprigg,  (Md.)  28  Atl. 

*  Com.    V.  Harris,  101  Mass.    29,  Rep.  896, 1894. 

1869.  •  R.  V.  Smith,  2  Stra.  704 ;  State  v. 

»  See  Com.  v.  Webb,  6  Rand.  (Va  )  Haines,  30  Me.  65,  1849 ;  Com.  v. 
726,  1828 ;  Hackney  v.  State,  8  Ind.  Harris,  101  Mass.  29, 1869 ;  Com.  v, 
494,  1866;  Brooks  v.  State.  2  Yerg.  Smith,  6  Cush,  80.  1850;  Bankus  v, 
482, 1832 ;  State  V.  Baldwin,  1  Dev.  &  State,  4  Ind.  114,  1863.  Infra, 
Bat.  196,  1835;  Phillips  v.  State,  7  M  1449,  1466.  State  r.  Wolf,  112 
Baxt.  151, 1874.  N.  C.  889, 1893. 
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persons  passing  and  repassing.^  In  other  words,  a  nuisance,  to  be 
indictable,  must  have  within  its  range  either  the  community  gener- 
ally, or  those  persons  passing  and  repassing  on  a  public  road,  or 
chancing  to  be  on  public  resorts.* 

§  1412.  It  is  not  necessary,  in  order  to  make  an  alleged  nuisance 
indictable,  that  it  should  be  detrimental  to  public  health,  yotnecos- 
It  is  sufficient  for  this  purpose  if  it  be  eenerally  offensive  8*17  ^^^ 

11  t*  1         •  i»  nuisance 

to  the  senses  of  smell  or  of  hearing,  so  tar  as  concerns  be  detri- 
the  public  at  large,  or  if  in  any  other  way  it  produces  Public 
general  physical  discomfort.^     Following  this  distinction  i^®*!*^- 
it  has  been  held  indictable  to  start  or  continue — 

(1)  A  swine-yard  or  even  a  pig-sty  in  a  city  f 

(2)  A  tannery  in  a  city  f 

(3)  A  petroleum  manufactory  in  a  city  ;* 

(4)  Slaughter-houses  in  a  city  or  in  a  closely  settled  neighbor- 
hood;'' 

^  B.  V,  Pappineau,  2  Stra.  686 ;  B.  Harris,  101  Mass.  29, 1869 ;  People  v. 
V.  White,  1  Burr.  333,  1767 ;  Com.  v.  Cunningham,  1  Denio,  624,  1846 ; 
Webb,  6  Band.  (Va.)  726, 1828.  Lansing  v.  Smith,  8  Cow.  146, 1828  ; 

In  Com.  V,  Harris,  101  Mass.  29,  State  v.  Wetherall,  6  Harring.  487, 
1869,  where  the  indictment  was  for  a  1864;  Ashbrook  v.  Com.,  1  Bush,  139, 
nuisance  in  making  a  noise  on  a  pub-  1866 ;  Hackhey  v.  State,  8  Ind.  494, 
lie  street,  it  was  said  by  Chapman,  C.  1866 ;  State  v.  Bankin,  3  S.  C.  438, 
J.,  that  "  The  act  must  be  of  such  a  1872. 

nature  as  tends  to  annoy  good  citizens,  ^  B.  v,  Wigg,  2  Salk.  460 ;  2  Selw. 
and  does  in  foot  annoy  such  of  them  N.  P.  2362 ;  Banting  v.  Page,  L.  B.  8 
as  are  present  and  not  favoring  it,"  Q.  B.  D.  97 ;  46  L.  T.  769 ;  Com.  v. 
On  the  other  hand,  a  complaint  that  Vansickle,  Brightly,  69,  1846 ;  4  Cr. 
the  defendant  rang  a  church  bell  and  Bee.  26.  Infra,  i  1437 ;  Com.  v.  Perry, 
announced  that  P.  was  dead,  and  139  Mass.  198, 1886;  State  v.  Holcomb, 
was  to  be  buried  the  next  day,  which  68  Iowa,  107,  1886 ;  Com.  v,  Alden, 
was  untrue,  to  the  annoyance  of  P.  143  Mass.  113, 1886 ;  State  v,  Kaster, 
and  his  family,  does  aver  a  criminal  36  Iowa,  221, 1872. 
offence.  Statev.  Biggs,  22  Vt.  321, 1860.       *  State  v.  Trenton,  36  N.  J.  L.  (7 

»  Ibid. ;  Com.  v.  Smith,  6  Cush.  80,  Vroom)  283, 1873. 
1860;    Com.  v.    Oaks,  113  Mass.  8,       •  Com.  v,  Kidder,  107  Mass.  188, 
1873 ;  State  v,  Wright,  6  Jones,  (N.   1871.    Infra,  ?  1441. 
C.)  26,  1868;  People  v.  Jackson,  7       ^  B.  t?.  Watts,  2  C.  &  P.  486;  Com. 
Mich.  432, 1869 ;  State  v.  Schlottman,  v.  Upton,  6  Gray,  473,  1866 ;  Taylor 
52  Mo.  164, 1873;  and  tn/ra,?J  1472-3.  v.  People,  6  Park.  C.  B.  347,  1867; 

»  B.  V.  Neil,  2  C.  &  P.  486 ;  B.  V.  Phillips  v.  State,  7  Baxt.  151, 1874. 
White,  1  Burr.  333,  1767 ;  Com.  v.  But  to  make  a  slaughter-house,  when 
Smith,  6  Cush.  80, 1860 ;  Stoughton  v,  not  in  a  city,  a  nuisance,  the  offensive- 
Baker,  4  Mass.  622,  1808 ;  Com.  v.  ness  must  be  permanent,  not  merely 
Brown,  18  Mete.  365,  1847;  Com.  v.  occasional   and    fortuitous.     Fay    v. 
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(5)  Tallpw  chandlery  in  a  closely  populated  neighborhood  ;^ 

(6)  Storage  of  gunpowder  and  other  explosive  compounds  in 
such  a  way  as  to  imperil  or  even  terrify  the  community  f 

(7)  Noises,  when  made  in  such  a-  way  as  to  harass  the  com- 
munity f 

(8)  Noxious  vapors  affecting  the  air  of  a  populous  neighbor- 
hood;* 

(9)  Continuous  smoke  producing  discomfort  in  the  neighbor- 
hood,-* 

(10)  Offensive  continuous  manufacture  of  manures  and   fer- 
tilizers f 

(11)  Dams  in  such  a  way  as  to  threaten  danger  to  persons  living 
in  the  immediate  neighborhood  f 


Whitman,  100  Mass.  76, 1868 ;  Phillips  steam  hammers  in  rolling-mill  near 
V.  State,  t^  «upra/  Harmison  o.  Lewis-  houses.  Scott  v.  Firth,  10  L.  T.  240; 
ton,  46  111.  App.  164,  1892 ;  Drone-  4  F.  &  F.  849. 

berger  v.  State,  112  Ind.  106,  1887 ;  *  Shotts  Iron  Co.  v.  Inglis,  7  Appu 
Dennis  v.  State,  91  Ind  291,  1883 ;  Gas.  518  (H.  L.  8c.) ;  Crump  v.  Lam- 
St.  Louis  V.  Howard,  119  Mo.  47,  bert,  L.  R.  3  £q.  409 ;  Waters-Pierce 
1893.  Oil  Co.  V.  Cook,  6  Tex.  Civ.  App.  673, 

^  Bliss  t;.  Hall  4  Bing.  N.  C.  183 ;  1894.  Allowing  filth  and  offensive 
6  Scott,  600.  Also,  a  fat-rendering  water  to  stagnate ;  In  re  Kurtz,  68  Cal. 
establishment,  see  State  v,  Neidt,  412, 1886.  As  to  undertaking  estab- 
(N.  J.)  19  Atl.  Bep.  318, 1890 ;  New  lishment,  see  Rowland  v.  Miller,  139 
Brunswick  Board  of  Health  v.  Lederer,  N.  Y.  98, 1893. 
(N.  J.)  29  Atl.  Rep.  444, 1894.  *  See  Cooper  v.  Woolley,  L.  R.  2  Ex. 

•  Infra,  {  1441 ;  mpra,  J  919 ;  Web-  ^% ;  Rich  v.  Basterfield,  4  C,  B.  783 ; 
ley  V,  Woolley,  L.  R.  7  Q.  B.  61 ;  El-  2  C.  &  K.  259 ;  Simpson  v.  Savage,  1 
liott  V,  Majendie,  Ibid.  429.  Holding  C.  B.  (N.S.)  347.  Smoke,  even  without 
gunpowder  by  a  carrier  in  a  warehouse  noise  or  noxious  vapors,  may  by  itself 
for  temporary  custody  until  forwarded  be  a  nuisance.  Crump  v,  Lambert, 
to  country  consignees  is  not  having  or  L.  R.  3  Eq.  409 ;  Weeks  v.  King,  63 
keeping  gunpowder  under  the  statute.  L.  T.  61,  1886;  McClung  v.  North 
Biggs  V.  Mitchell,  2  B.  &  S.  623.  See  Bend  Coal  Co.,  31  Ohio  L.  J.  9  (C.  P.) 
infra,  2  1^13 ;  Hazard  Powder  Co.  v,  1894.  For  smoke  from  railroad  tunned 
Volger,  68  Fed.  Rep.  162, 168, 1893.      see  Attoiney-Qeneral  v.  Metropolitan 

»  Infra,  {  1432  b ;  Sturgess  v.  Bridg-  R.  R.  Co.,  (C.  A.)  1894, 1  Q.  B.  384. 
man,  L.  R.  11  Ch.  D.  862 ;  Inchbald  *  Malton  Board  v.  Farmers'  Manure 
V,  Robinson,  L.  R.  4  Ch.  388 ;  Com.  Co.,  L.  R.  4  Ex.  D.  302.  Com.  v. 
V,  Harris,  101  Mass.  29,  1869.  Con-  Rush,  11  Lane.  Law  Rev.  97,  1894; 
tinuous  screening  coal  in  a  public  Seacord  t;.  People,  121  111.  623,  1887. 
place  in  a  populous  neighborhood  is  a  ^  State  v.  Close,  36  Iowa,  670, 1872 ; 
nuisance.  Com.  v.  Mann,  3  Gray,  213,  Douglass  v.  State,  4  Wis.  387, 1866. 
1866.    And  so  of  excessive  noise  of  It\fra,  {{  1473  et  aeq, 
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(12)  Dairies  in  a  city  when  they  "  emit  noxious  and  offensive 
exhalations  and  odors  ^^  to  the  annoyance  of  the  neighborhood  ; 

(13)  Buildings  projecting  in  such  a  way  as  to  expose  travellers 
to  danger  -^ 

(14)  Taverns,  theatres,  and  shows  which  induce  idlers  and 
vagrants  to  collect  at  certain  places  on  thoroughfares,  annoying 
passers-by  and  disturbing  the  neighborhood ;  both  those  who  pro- 
mote the  throng  and  those  who  wilfully  join  in  it  being  indictable.* 

(15)  Dogs,  which  from  their  bad  temper  or  mischievousness  may 
annoy  travellers  or  frighten  horses,  though  they  may  not  be  actually 
ferocious.' 

On  the  other  hand,  it  has  been  held  not  indictable  to  place  in  a 
city  or  populous  neighborhood — 

(1)  Stables,  when  not  conducted  with  such  negligence  as  to 
predjudice  public  health,*  even  though  the  value  of  property  in  the 
immediate  vicinity  may  be  depreciated,  and  immediate  neighbors 
may  be  annoyed  by  the  kicking  and  stamping  of  the  horses,' 
though  it  is  otherwise  as  to  stables  conducted  with  unnecessary 
offensiveness  f 

(2)  Brick-kilns,  unless  managed  in  such  a  way  as  to  be  specially 
offensive  f  though  burning  bricks  in  a  populous  place  so  as  to  offend 
and  annoy  the  neighbors  is  a  nuisance.®  But  brick-making  is  not 
per  86  indictable  as  a  nuisance.^ 


*  Grove  v.  Fort  Wayne,  45  Ind.  429,  •  Aldrich  v.  Howard,  8  B.  I.  246, 
1874.  See  Garland  V.  Towne,  55  N.  H.  1865;  Dargan  v,  Waddell,  9  Ired. 
55,  1874;  Meyer  v.  Metzler,  51  Cal.  244,  1848;  Burdett  v,  Swenson,  17 
142,  -1875.  Ir\fra,  J  1474,  for  other  Tex.  489, 1856.  Infra,  {  1437.  That 
cases.  a  nuisance  in  keeping  a  stable  in  such 

'  Infra,  JJ  1475  ei  aeq.    See  Walker  a  way  as  to  annoy  and  disturb  an  im- 

V.  Brewster,  L.  R.  5  Eq.  25 ;  17  L.  T.  mediate  neighbor  may  be  restrained, 

(N.  S.)  185.    As  to  theatres,  see  more  see  Ball  v,  Roy,  L.  R.  8  Ch.  467 ; 

folly,  infra,  i  1485.    As  to  gaming  Broder  v.  Saillard,  L.  R.  2  Ch.  D.  692 ; 

tables,  see  infra,  {  1465  c.  Rapier  v,    London    Tramways   Co., 

*  Brill  V.  Flagler,  28  Wend.  854,  (C.  A.)  1893,  2  Ch.  588. 

1840 ;  King  v.  Kline,  6  Barr,  318, 1847.  '  Huckenstine's  App.,  70  Pa.  102, 

As  to  abatement  in  such  cases,  see  1872. 

infra,  {  1426.  ®  Bamford  v.  Tumley,  3  B.  &  S.  62, 

*  Phillips  V,  Denver,  19  Colo.  179,  overruling  Hale  v.  Barlow,  4  C.  B.  (N. 
1893.  S.)  854;  Carey  v.  Ledbitter,  13  Ibid. 

*  Shiras  v.  dinger,  50  Iowa,  571,  470. 

1879 ;  Harris  v.  Brooks,  20  Ga.  537,  »  Wanstead  Board  v.  Hill,  13  C.  B. 

1856  ;  Lanrason  v.  Paul,  11  Up.  Can.  (N.  S.)  479. 

(Q.  B.)  537, 1857. 
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(3)  Gras-works,  when  essential  to  a  city,  and  when  conducted 
with  proper  care.^ 

§  1413.  In  discussing  the  question  of  nuisance  in  such  cases  the 
degree  of  populousness  is  to  be  taken  into  consideration, 
trades  not  Some  trades  are  per  se  offensive ;  yet  they  are  necessary 
i^^Btabie^  to  the  community,  and  must  be  carried  on  somewhere. 
But  where?  The  distinction  heretofore  alluded  to  is 
here  to  be  applied.  For  conducting  such  trades  in  secluded  and 
thinly  populated  districts  no  indictment  lies.*  But  a  gunpowder 
manu&ctory,  not  a  nuisance  per  ae,  may  become  so  when  placed 
in  a  populous  neighborhood.' 

§  1414.  It  is  not  enough  for  a  thing  to  be  annoying  to  the  com- 
munity,  but  it  must  be  reasonably  so.  Gas,  for  instance, 
an<M^mu8t  on  its  first  introduction,  was  declared  to  be  deleterious 
be^reaaon-  ^  ^y^^  health  of  the  Community,  and  in  some  communities 
•  steam  railways  were  at  one  time  so  offensive  to  particular 
local  authorities,  that  attempts  to  prosecute  them  as  nuisances  were 
not  infrequent.  So,  in  times  of  high  political  feeling,  the  presence', 
in  a  community  almost  unanimous,  of  a  small  outspoken  minority 
is  very  distasteful,  and  such  minority  may  readily  be  regarded  by 
the  majority  as  a  nuisance,  deserving  of  condign  chastisement.  The 
keeping  of  kerosene,  also,  by  individuals  in  a  populous  neighbor- 
hood may  to  some  persons  be  a  cause  of  anxiety ;  and  so  may  the 
retention  in  a  family  of  persons  prostrated  by  a  virulent  conta- 
gious disease.  But  in  all  such  cases  it  is  necessary,  in  order  to  con- 
vict, that  the  annoyance  complained  of  should  be  substantial,  and 
needlessly  inflicted.  If  the  grievances  of  the  prosecutors  be  senti- 
mental or  speculative* — if  the  defendant  in  the  act  complained  of 
be  simply  exercising  a  constitutional  right — then,  no  matter  how 
much  he  may  offend  the  community,  process  of  this  kind  cannot  be 
used  for  his  correction.* 


*  Infra^  i  1440.     Also   iron  foun-  J  1441.    That  storage  of  small  quan- 

dry.    Finegan  v,  Allen,  46  111.  App.  titles  of  gunpowder  is  not  by  itself  an 

563,  1892.  offence,  see  Heeg  v,  Licht,  16  Hun, 

»  See  R.  V.  Cross,  2  C.  &  P.  483 ;  R.  267, 1878.    See  mpra,  i  1412. 

V.  Watts.  M.  &  M.  281 ;  Ellis  v.  State,  *  See  Scott  v.  Firth,  4  F.  &  F.  349  ; 

7  Blackf.  634, 1845.  State  v.  Board  of  Health,  54  N.  J. 

»  Anonymous,  12  Mod.  342 ;  Wier's  L.  325,  1892 ;    Roe  v.  Lucknow,  21 

Appeal,  74  Pa.  230,  1873 ;  People  v.  Ont  App.  1, 1893 ;  Powell  v.  R.  R.  Co., 

Sands,  1  Johns.  78,  1806 ;  Bradley  v.  92  Ga.  209, 1893. 

People,  56    Barb.  72,    1866.     Irifra,  *  Infra,  {  1428. 
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• 

§  1415.  No  length  of  time  l^itimates  a  nuisance;^  and,  in  fact, 
time,  by  bringing  an  aocession  of  population  to  a  particular  district, 
when  such  district  is  set  apart  by  the  State  as  a  village  or  city,  may 
make  a  thing  a  nuisance  ultimately  which  was  not  a 
nuisance  in  its  inception,*  though  it  may  not  so  operate  tionnode- 
as  to  a  district  not  so  set  apart,  and  in  respect  to  which  fg^^^J^' 
the  movement  of  settlement  is  capricious  and  specula-  neasofpop- 
tive.*    But  it  is  otherwise,  even  as  to  a  district  not  set 

'  1  Hawk.  bk.  1,  c.32,  s.  8;  Weld  against  law  to  prescribe  for  a  nuisance. 
V,  Hornby,  7  East,  199 ;  R.  v.  Cross,  3  Fowler  v.  Sanders,  Cro.  Jac.  446.  In 
Camp.  227;  EUiotson  v,  Feetham,  2  one  case,  however,  Lord  Ellenbor- 
Bing.  N.  C.  134 ;  Bliss  v.  Hall,  4  Ibid,  ough  ruled  that  length  of  time  and 
185;  State  v.  Falls  Co.,  49  N.  H.  240,  acquiescence  might  excuse  what 
1870;  Com.  v.  Tucker,  2  Pick.  44,  might  otherwise  be  a  common  nui- 
1823;  Com.  v.  Upton,  6  Gray,  473,  sance.  Upon  an  indictment  for  ob- 
1856 ;  Mills  v,  Richards,  9  Wend.  315,  structing  a  highway  by  depositing 
1832 ;  Dygert  v.  Schenck,  23  Ibid.  446,  bags  of  clothes  there,  it  appeared 
1840 ;  People  v.  Cunningham,  1  Denio,  that  the  place  had  been  used  as  a 
524,  1845;  People  v.  Mallory,  4  Th.  market  for  the  sale  of  clothes  for 
&  C.  567,  1874 ;  Com.  v.  Alburger,  1  above  twenty  years,  and  that  the  de- 
Whart.  469,  1836 ;  Philadelphia's  fendant  put  the  bags  there  for  the 
App.,  78  Pa.  38,  1875;  Ashbrook  v,  purpose  of  sale.  Under  these  cir- 
Com.,  1  Bush,  139,  1866;  Elkins  v,  cumstances,  Lord  EUenborough  said, 
State,  2  Humph.  543,  1841;  Doug-  'That  after  twenty  years' acquiescence, 
lass  V,  State,  4  Wis.  387,  1855 ;  State  and  it  appearing  to  all  the  world  that 
V.  Phipps,  4  Ind.  515,  1853 ;  State  v.  there  was  a  market  or  fair  kept  at  the 
Rankin,  3  S.  C.  438,  1872 ;  R.  v,  place,  he  could  not  hold  a  man  to  be 
Brewster,  8  Up.  Can.  (C.  P.)  208.  See,  criminal  who  came  there  under  a  be- 
however,  Allegheny  v,  Zimmermann,  lief  that  it  was  such  a  fair  or  market 
95  Pa.  287,  1880,  cited  if\fra,  J  1474 ;  legally  instituted.  R.  v.  Smith,  4  Esp. 
and  see  Wood  on  Nuisance,  {  724.  111."  Roscoe's  Crim.  Ev.  p.  796. 
Lewiston  v.  Booth,  (Iowa)  34  Pac.  As  to  how  far  steam-printing  works, 
Rep.  809, 1893 ;  State  t;.  Holman,  104  by  working  the  machinery  so  as  to 
N.  C.  861,  1890 ;  Com.  v.  Rush,  11  produce  a  greatly  increased  vibration 
Lane.  Law  Rev.  97,  1894;  Bowen  v.  and  noise,  may  become  a  nuisance, 
Wendt,  103  Cal.  286, 1894.  As  to  public  see  Heather  v.  Pardon,  37  L.  T.  393. 
highway,  see  Blakeslee  v,  Tyler,  55  '  Douglass  v.  State,  4  Wis.  387, 
Conn.  897,  1887 ;  Com.  v.  Christie,  13  1855 ;  Com.  v.  Vansickle,  Brightly,  69, 
Pa.  C.  C.  149,  1893.  But  this  does  1845  (4  Clark,  104) ;  North  Brunswick 
not  apply  to  a  private  nuisance.  Board  of  Health  v.  Lederer,  (N.  J.) 
Drew  V.  Hicks,  (Cal.)  35  Pac.  Rep.  29  Atl.  Rep.  444,  1894;  Seacord  v, 
663, 1894.  People,  121  111.  623, 1887. 

"  It  is  a  public  nuisance  to  place  a  '  '^  If  a  noxious  trade  is  already 
wood-stack  in  the  street  of  a  town  be-  established  in  a  place  remote  from 
fore  a  house,  though  it  is  the  ancient  habitations  and  public  roads,  and  per- 
usage  of  the  town,  and  leaves  sufi-  sons  afterward  come  and  build  houses 
cient  room  for  passengers,  for  it  is  within  the  reach  of  its  noxious  effects ; 
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• 

apart  as  a  village  or  city,  when  the  progress  of  population  toward 
the  objectionable  structure  is  in  obedience  to  the  fixed  laws  of 
expansion  of  population.  Hence,  in  the  latter  case,  it  is  no  defence 
that  a  nuisance  was  erected  in  a  comparatively  secluded  place,  re- 
mote from  habitations,  and  that  the  complaining  parties  subsequently 
voluntarily  built  within  the  range  of  its  noxious  odors.^  Even  a 
charter,  granted  before  the  site  became  populous,  may  fail  to  pro- 
tect.^ At  the  same  time,  when  a  question  of  the  dedication  by  the 
owners  of  a  particular  spot  to  a  particular  purpose  arises,  lapse  of 
time  may  be  used  to  sustain  such  dedication.^ 

§  1416.  A  mere  volunteer,  starting  an  enterprise  for  his  own 

benefit,  cannot,  if  prosecuted  for  nuisance  proved  to  arise 
SubS^ad-  ^^^  s^^^  enterprise,  set  up  collateral  benefits  to  the 
vantage  no  community  arising  from  his  act.*    Eminently  is  this  the 

case  with  stoppages  of  public  highways  or  navigable 
streams.  These  are  sacred  to  public  use ;  and  no  one  can  justify 
himself  in  choking  them  by  reason  of  general  benefit  to  the  com- 
munity collateral  to  his  act.^    But  it  is  otherwise  with  works  of 

or  if  a  public  road  be  made  so  near  it  As  to  the  cessation  of  a  right  to  use 
that  the  carrying  on  of  the  trade  be-  a  public  foot-way  as  a  drive-way,  see 
come  a  nuisance  to  the  persons  using  B.  v,  Chorley,  12  Q.  B.  515 ;  8  Cox  0. 
the  road ;  in  those  cases,  the  party  is  0.  867.  <^.  Bliss  v.  Hall,  4  Bing.  N. 
entitled  to  continue  his  trade,  because  C.  188 ;  5  Scott,  500. 
it  was  legal  before  the  erecting  of  the  As  to  inference  to  be  drawn  from 
houses  in  the  one  case,  and  the  mak-  long  acquiescence,  see  Gkiunt  v.  Fin- 
ing of  the  road  in  the  other.  Per  ney,  L.B.  8  Ch.  8;  Heather  v.  Pardon, 
Abbott^  C.  J.,  R.  V.  Cross,  2  C.  &  P.  37  L.  T.  893 ;  Gullick  v.  Tremlett,  20 
488."  See  Ellis  t;.  State,  7  Blackf.  W.  B.  858 ;  and  cases  cited  in  New's 
534,  1845 ;  Brady  v.  Weeks,  8  Barb.  Fisher's  C.  L.  Dig.  tit.  "  Nuisance," 
157, 1848.  n. 

^  Crunden's  Case,  2  Camp.  89 ;  B.  That  a  prescriptive  use  for  less  than 

V,  Watts,  M.  &  M.  281 ;  Bliss  v.  Hall,  twenty  years  will  not  be  a  defence  in 

4  Bing.  N.  C.  183 ;  5  Scott,  500 ;  Com.  a  civil  suit,  see  Elliotson  v.  Feetham, 

V.  Upton,  6  Gray,  478,  1856;  Taylor  2  Scott,  174;  2  Bing.  N.C.134;  FUght 

V.  Peoplp,  6  Park.  C.  B.  847,  1867;  v.  Thomas,  2  P.  &  D.  531 ;  10  Ad.  &  El. 

Com.  t?.  Vansickle,  Brightly,  69;  4  590. 

aark,  104,  1845;  Philadelphia's  Ap-  *  B.  v.  Betts,  16  Q.  B.  1022;   Com. 

peal,  78  Pa.  83,  1875;   Ashbrook  v.  v.  Vansickle,  Brightly,  69, 1845 ;  Cald- 

Com..  1  Bush,  189, 1866;  though  see  well's  Case,  1  Dall.  150,  1785;  States. 

B.  V,  Neville,  Peake,  (N.  P.)  91.  Kaster,  85  Iowa,  221,  1872 ;  Seacord 

«  Fertilizing  Co.  v.  Hyde  Park,  97  v.  People,  121  111.  623, 1887. 

U.  S.  659,  1878.    See  Patterson  v.  *  B.  v.  Ward,  4  Ad.  &  El.  884 ;  B.  v. 

Kentucky,  97  U.  S.  501, 1878.  Morris,  1  B.  &  Ad.  441 ;  B.  v,  Tindal, 

•  K  V,  Petrie,  4  El.  &  Bl.  737.    See  6  Ad.  &  El.  143 ;  Com.  v.  Belding.  18 

B.  V.  Allan,  2  Up.  Can.  Q.  B.  (O.  S.)  97.  Mete,  10, 1847.     See  B.  v.  Bussell,  6 
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public  improvement  constituted  or  authorized  by  the  State.  They 
may  work  injury  to  particular  neighborhoods  :  c.g^.ja  railroad  may 
take  away  the  business  of  a  country  town  on  the  line^  or  a  canal 
basin  may  breed  local  malaria  ;  but  these  special  injuries  cannot  be 
treated  as  public  nuisances,  and  as  such  indicted.^  When,  however, 
the  managers  of  such  roads  by  n^ligence  engender  a  nuisance,  an 
indictment  lies.^  It  has  been  also  held  that  municipal  authorities 
are  not  indictable  for  a  nuisance  in  causing  vapor  and  smoke  to 
arise  from  burning  infected  clothing  and  bedding,  the  object  being 
to  check  the  spread  of  an  epidemic  disease.^  No  defence 

§  1417.  Nor  is  it  a  defence  that  nuisances  equally  ob-  thateimi- 
jectionable  with  that  under  indictment,  have  been  toler-  anoes  co- 
ated by  the  public  authorities.*  *"**• 

§  1418.  Many  necessary  trades  —  e.  g.^  gunpowder  ^  .^ 
making — have  particular  places  assigned  to  them  by  the  that  thing 
authorities.  It  is,  however,  no  defence  that  the  nuisance  ^^ned  of 
complained  of,  though  necessary,  has  had  no  such  place  ^^J  place 
assigned  to  it.  It  may  be  no  nuisance  if  carried  on  in  a 
sequestered  site.  It  may  become  a  nuisance  when  it  exposes  a 
large  population  to  anxiety  and  risk.' 

§  1419.  As  each  period  in  which  a  nuisance  is  continued  exhibits 
a  distinct  offence,  a  prior  acquittal  or  conviction  for  the  p^^^  ^^_ 
maintenance  of  a  nuisance  is  no  bar  to  an  indictment  for  miction  no 

1*      •        ii  •  1  Jin  defence. 

contmumg  the  nuisance  on  a  subsequent  day." 

§  1420.  As  the  object  of  the  prosecution  is  to  remove  an  injury 
to  the  public  with  which  the  intent^  of  the  defendant  has  nothing 

B.  &  C.  566,  where  the  question  was  ^  State  v.  Hart,  34  Me.  36,  1852. 

discussed  at  large,  and  Steph.  Dig.  See  Wier's  Appeal,  74  Pa.  230, 1873. 

Crim.  Law,  art.  176.  Supra,  §  1413. 

*  Com.  V,  Eeed,  34  Pa.  276, 1859.  •  Whart.    Cr.    PL    &    Pr.   J  475. 
'  Del.  Canal  Co.  v.  Com.,  60  Pa.  367,  Beckwith  t?.  Griswold,  29  Barb.  291, 

1869.    Ir^ra,  J  1424.  1869 ;    People  v,  Townsend,  3  Hill, 

*  State  V,  KnoxviUe,  12  Lea,  146,  (N.  Y.)  479, 1842.    As  to  house  of  ill- 
1888.  fame,  see  Huffman  v.  State,  23  Tex. 

*  Crossley  v.  Lightowler,  L.  R.  2  App.  491, 1887. 

Ch.  478 ;  People  v,  Mallory,  4  Th,  ^  See  Chute  v.  State,  19  Minn.  271, 

&  C.  667,  1874 ;  Dennis  v.  State,  91  1872.      Supra,    J   119.      Seacord  v. 

Ind.  291, 1883 ;  Robinson  v,  Baugh,  People,   121   111.  623,  1887.     Where 

81  Mich.  290,  1876 ;   Berry  v.  People,  want  of  evil  intent  is  a  defence  in  in- 

1  N.  Y.  Cr.  43,  67,  1878 ;   Dennis  v,  dictment  for  obstructing  highway,  see 

State,  91  Ind.  291, 1883 ;  Com.  v.  V^tty,  Owen  v.  State,  24  Tex.  App.  201, 1887 ; 

139    Mass.    198,    1886.     Seacord    v.  Brinkoeter  v.  State,  14  Tex.  App.  67, 

People,  121  HI.  623, 1887.  1883  ;  Savannah  Ry.  v.  State,  23  Fla. 
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to  do,  bis  intent  is  irrelevant.  As  illustrating  this  may 
that  there  be  given  the  cases  elsewhere  cited/  where  the  principal 
intent!  *^^^  is  held  responsible  in  this  form  of  action  for  the  servant's 

negligence. 
§  1421.  Nor  is  it  a  defence  that  the  intent  was  to  benefit  the 
Q^j^  .^_     community.*    If  the  act  be  a  nuisance  to  the  community, 
tent  no       the  question  of  intent  is  irrelevant,  and  evidence  of  good 

intent  is  immaterial.^    Nor  is  Iticri  causa  essential.* 
§  1422.  That  all  parties  concerned,  whether  agents  or  organizers, 
AU  con-      *^^  principals,  follows  from  the  familiar  doctrine  that  in 
corned  are   misdemeanors    all    are   principals.*      To   nuisance  this 

doctrine  has  been  frequently  applied  in  cases  where  an 
agent  sets  up  as  a  defence  that  he  acted  only  for  another,  who  is  the 
real  principal  and  manager  of  the  enterprise,  controlling  it,  and 
enjoying  its  profits.  But  the  agent  is  nevertheless  held  responsible* 
if  he  have  in  any  sense  a  control  over  the  place  or  thing  from  which 
the  nuisance  arises.^    The  converse  also  is  true,  that  the  principal 

579, 1887.    Sanborn  v.  State,  21  Tex.  general  rule  that  all  concerned  in  a 

App.  155, 1886  ;  Baker  v.  State,  21  Tex.  misdemeanor  are  principals ;  State  v> 

App.  264, 1886.  Engeman,  (N.  J.)  23  Atl.  Eep.  679, 

1  Supra,  i  247 ;  infra,  ?  1422 ;  R.  v.  1892. 

Stephens,  L.  R.  1  Q.  B.  702;  Toops  v.  •  Com.  v.  Park,  1  Gray,  553, 1854; 

State,  92  Ind.  18, 1883.  Com.  v.  Nichols,  10  Mete.  259, 1845 ; 

»  See  State  v.  Portland,  74  Me.  268,  Lowenstein  v.  People,  54  Barb.  299, 

1883.  1863 ;  State  v.  Bell,  5  Port.,  365, 1887 ; 

•  R.  V.  Ward,  4  Ad.  &  El.  384.    See  State  v.  Matthis,  1  Hill,  (S.  C.)  37, 
*Mpra,  {{ 119, 1416.  1883;  Com.  v.  Major,  6  Dana,  293, 

*  In  Jennings  v.  Com.,  17  Pick.  80,  1837.  See  mpra,  JJ  247,  341 ;  Reese 
1835,  it  was  doubted  whether  lucri  v.  State,  73  Ala.  18,  1882;  Com.  v, 
causa  is  essential  to  the  offence ;  but  Dale,  144  Mass.  363, 1887 ;  Sanders  v. 
that  it  is  not,  is  now  settled  in  all  cases  State,  (Tex.)  26  S.  W.  Rep.  62, 1894. 
of  nuisance.  Com.  v,  Ashley,  2  Gray,  ^  Supra,  i  279 ;  R.  v,  Williams,  1 
356, 1854.    Infra,  J  1459.  Salk.  384 ;  10  Mod.  63.    "  We  do  not 

^  Supra,  a  223,  246 ;  Com.  v,  Mann,  think  that  the  misdemeanor  of  unlaw- 
4  Gray,  213,  1855 ;  Com.  v,  Gannett,  fully  selling,  committed  by  a  servant, 
1  Allen,  7,  1861 ;  Com.  v,  Tryon,  99  can  be  said  as  a  matter  of  law  to 
Mass.  442, 1868 ;  Com.  t;.  Kimball,  105  amount  to  maintaining  a  nuisance, 
Ibid.  465, 1870 ;  Stevens  v.  People,  57  unless  he  has  assumed  a  temporary 
m.  587, 1873 ;  State  v.  Potter,  30  Iowa,  control  of  the  premises,  or  in  some 
587,  1873 ;  R.  v.  Stannard,  L.  &  C.  other  way  emerged  from  his  subordi- 
349,  cited  ir^ra,  H  1459,  1460,  appa-  nate  position  to  aid  directly  in  main- 
rently  conflicts  with  R.  v.  Medley,  6  taining  it."  Holmes,  J.,  Com.  v, 
C.  &  P.  292,  and  other  cases  noticed  Churchill,  136  Mass,  151. 
wpra,  a  135,  341, 1422 ;  and  with  the 
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is  indictable  for  the  acts  of  his  agent^  performed  by  the  agent  within 
the  orbit  of  his  delegated  office.^  And  if  he  share  the  profits^  he  is 
penally  responsible  for  his  agent's  acts  creating  a  nuisance  within 
the  range  of  employment,  though  these  acts  were  done  without  his 
knowledge  and  contrary  to  his  general  orders.^  But  a  principal  is 
not  indictable  for  a  collateral  nuisance  by  a  contractor;'  and  a 
landlord  is  not  responsible  for  a  tenant's  nuisance  that  he  could  not 
have  removed.*    The  occupier  in  such  case  is  responsible.* 

§  1423.  Neglects  and  omissions,  as  has  heretofore  been  shown,* 
are  virtually  commissions;  for  he  who  undertakes  to  do  a  thing  and 
n^lects  or  omits  his  duty  does  the  thing  wrongfully.  But  to  make 
a  n^lect  or  omission  indictable  for  a  nuisance  produced 
by  it,  it  is  essential  that  the  neglect  or  omission  should  dertaking' 
have  been  by  one  undertaking  specially  to  discharge  the  ^^^^j^^ 
particular  duty.^  When  such  a  duty  is  thus  n^lected,  able  for 
and  a  nuisance  is  thereby  produced,  an  indictment  lies.® 

§  1424.  Lawful  authority  to  do  a  particular  thing  is  no  defence 
to  an  indictment  for  doing  such  thing  so  n^ligently  or  a  license 
badly  as  to  create  a  nuisance.'    But  if  the  license  be  ^^J^^^" 

^  Supra^  a  247, 248 ;  B.  v.  Stephens,  That  the  occupier,  having  control 

L.  B.  1  Q.  B.  702;  7  B.  &  S.  710;  of  a  house  in  which  there  is  a  noxious 

Tuberville  v.  Stampe,  1  Ld.  Baym.  drain,  is  the  party  responsible,  see 

264;  Com.  v.  Nichols,  10  Mete.  259,  Bussell  v.  Shenter8,2G.  &  D.  578;  3 

1845;  State  v.  Abrahams,  6  Iowa,  117,  Q.  B.  449. 

1858 ;  State  v,  Probasco,  62  Iowa,  400,  ^  See  Bich  v,  Basterfield,  4  C.  B. 

1888 ;  Heard  v.  State,  92  Ga.  477, 1893.  788 ;  Pretty  v.  Bickmore,  L.  B.  8  C.  P. 

•  B.  V.  Stephens,  L.  B.  1  Q.  B.  702 ;  201 ;    Kimbrough  v.  State,  25  Tex. 

B.  V.  Medley,  6  C.  &  P.  292.    See  App.  397,  1888.    Who  is  responsible 

supra,  22  246-8.  for  the  accumulation  of  foul  mud  on 

'  See  Saxby  v.  B.  B.,  L.  B.  4  C.  P.  the  banks  of  a  creek,  see  Conservators 

198;  Peachey  v,  Bowland,  13  C.  B.  of  Biver  Thames  v.  Port  Authority, 

182 ;  Ellis  v.  Sheffield  Gas  Co.,  2  £1.  1894, 1  Q.  B.  647. 

A  Bl.  767 ;  St.  Helen's  Works  v.  St.  *  Broder  v,  Saillard,  L.  B.  2  Ch.  D. 

Helen's  Mayor,  L.  B.  1  Ex.  D.  196.  692. 

JSkipra,  22  247, 1420.  •  Supra,  22   125  et  aeq. ;    State   v, 

A  landlord  is  responsible  for  what-  Davis,  80  Me.  488, 1888. 

ever   he    caused   or    could    prevent.  '  B.  v,  Wharton,  12  Mod.  510.    Su- 

James  v,  Harris,  35  L.  T.  240.    See  pra,  22  125  et  seq, ;  infra,  2  1476. 

Gaudy  v.  Jutter,  5  B.  &  S.  78 ;  and  *  B.  v.  Medley,  6  C.  &  P.  292 ;  Peo- 

see  infra,  2  1459;  mpra,  2  1422;  Nel*  pie  v.  Corporation  of  Albany,  11  Wend. 

son  v.  Brewery  Co.,  L.  B.  2  C.  P.  D.  539,  1834;  Indianapolis  v.  Blythe,  2 

311 ;  Condon  v,  Sprigg,  (Md.)  28  Atl.  Ind.  75, 1850.    Infra,  2  1485. 

895,  1894;  Com.  v.  Smitzer,  134  Pa.  •  B.    v.    Scott,  2   G.    &    D.   729; 

883, 1890 ;  Fleischner  v.  Citizens'  In-  Smith  v,  B.  B.,  37  L.  T.  224 ;  B.  v. 

vestment  Co.,  25  Oreg.  119, 1893.  Morris,  1  B.  &  Ad.  441 ;  Metropolitan 
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no  excuse    strictly  followed,  and  a  nuisance  results,  no  prosecution 
easary         can  be  maintained,  where  there  is  no  negligence  or  excess 
^  alleged  on  part  of  the  defendant.^     Hence  a  gas  com- 

pany, duly  chartered  by  an  act  of  legislature  to  supply  gas  to  a 
city,  cannot  be  convicted  of  nuisance  when  the  acts  complained  of 
were  necessary  to  the  exercise  of  its  trust,  and  were  performed 
carefully  and  judiciously.^  The  same  distinction  applies,  mutatis 
mvJtandiSy  to  railroads.^  Specific  legislative  authority  will  protect 
a  railroad  from  prosecution  in  occupying  roads  and  running  trains.* 
§  1425.  A  defendant  is  not  liable  for  a  nuisance  unless  it  is  a 
natural  and  ordinary  consequence  of  his  conduct.*  Hence  it  has 
Nuisance  he&a  correctly  held  that  a  party  is  not  guilty  of  a  public 
oftUBa/re-*^  nuisance,  unless  the  injurious  consequences  complained  of 
lation  with  are  the  natural,  direct,  and  proximate  result  of  his  con- 
dant's  act.    duct.     If  such  consequcnccs  are  caused  by  the  culpable 


Asylum  v.  Hill,  44  L.  T.  (N.  S.)  663 ;  N.  Y.  410,  1893 ;  Korte  v.  St  Paul 
Com.  t;.  Kidder,  107  Mass.  188,  1871 ;  Truat  Co  ,  64  Minn.  680, 1893;  Powell 
Com.  V.  Church,  1  Barr,  106,  1846;  v,  R.  R.  Co.,  92  Qa.  209, 1898;  Watts 
Bel.  Canal  Co.  t;.  Com.,  60  Pa.  867,  v.  Norfolk  R.  R.  Co. ,  (W.  Va.)  19  S.  E. 
1869;  State  v.  Buckley,  6  Harring.  Rep.  621, 1^93. 
(Del.)  608, 1854 ;  State  v.  Mullikin,  8  '  People  v.  N.  Y.  Gas  Light  Co.,  64 
Blackf.  260, 1846 ;  Stoughton  v.  State,  Barb.  66, 1872.  See  R.  v.  Pease,  4  B. 
6  Wis.  291. 1866.   QT.  Palmer  v.  State,  &  Ad.  30. 

89  Ohio  St.  236,  1883.    See  Whart.       '  Whart.   on   Neg.  {  271.     Infra, 
Cr.  PI.  &  Pr.  I  126.    Infra,  J  1476 ;  §  1476. 

Rapier  V.London  Tramway  Co.  (C.  A.)  *  Com.  v.  Erie  R.  R.,  27  Pa.  389, 
1893,  2  Ch.  688;  Garrett  v.  State,  1866 ;  Danville  R.  R.  v.  Com.,  73  Ibid. 
(N.  J.)  7  Atl.  Rep.  29, 1886;  Alabama  29, 1873.  But  it  will  not  protect  acts 
Ry.  Co.  V.  Bloom,  71  Miss.  247, 1894.  transcending  authority.  Ibid. 
As  applied  to  municipal  corporation.  In  Managers  of  Met.  Asylum  Dist. 
see  Hill  v.  New  York,  139  N.  Y.  496,  v.  Hill,  L.  R.  6  App.  Cas.  193 ;  44  L. 
1893.  T.  (N.  8.)  663,  it  was  held  that  a  gov- 

^  Easton  v,  R.  K,  24  N.  J.  Eq.  49,  emment  license  was  no  defence  to 
1873 ;  Com.  v.  Reed,  34  Pa.  276, 1869 ;  those  concerned  in  the  erection  of  a 
Danville  R.  R.  v.  Com.,  73  Ibid.  29,  smallpox  hospital  in  such  a  place  as 
1873;  Butler  v.  State,  6  Ind.  165,  to  expose  a  populous  neighborhood  to 
1856;  Ne^derhouser  v.  State,  28  Ibid,  infection.  See  Wolcott  v.  Melick,  3 
267, 1867 ;  Stoughton  v.  State,  6  Wis.  Stockt.  204, 1866. 
291, 1866 ;  State  v,  Loudon,  3  Head,  ^  Supra,  JJ  125  et  seq,,  152  et  seq. 
263,  1869.  Supra,  i  1416;  infra.  Infra,  J  1474.  See  Whart.  on  Neg. 
2§  1476, 1484;  Garrett  v.  Lake  Roland  ?J  73  et  seq.;  Com.  v.  Wallace,  143 
El.  Ry.,  (Md.)  29  Atl.  Rep.  830, 1894;  Mass.  88, 1886;  Gay  v.  State,  90  Tenn. 
State  V,  Board  of  Health,  64  N.  J.  L.  646,  1891. 
326,  1892 ;  People  v.  Rosenberg,  138       It  has  been  held  that  no  indictment 
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acts  of  others  so  operating  on  his  acts  as  to  produce  the  injurious 
consequences^  then  he  is  not  liable.^ 

II.   ABATEMENT   FOR. 

§  1426.  Independently  of  judgment  of  fine  and  imprisonment,^ 
there  may  be,  when  the  offence  is  continuous  and  there 
is  a  contintiando  in  the  indictment,  a  judgment  by  the  may  be 
court  that  the  nuisance  abate.*    But  for  this  purpose  the  ^batemenf 
continuando  is  essential.^    The  usual  course  is  to  order 
the  abatement ;  and  if  the  defendant  neglect  or  refuse  to  obey,  to 
direct  an  abatement  by  the  sheriff.*      A  private  nuisance  is   a 
nuisance  which  distinctively  affects  a  private  person,  and  which  he 
is  excused  for  removing  when  he  can  do  so  without  public  disturb- 
ance or  invasion  of  another's  rights.*    A  public  nuisance  is  one 
which,  as  we  have  seen,  annoys  the  public  as  such ;  and  a  public 
nuisance  may  be  abated  by  private  sufferers  injured  when  there  is 

lies  for  injuries  produced  by  fireworks,  Delaware  Canal  Go.  v.  Com.,  60  Fa. 

unless   there  be  causal  relationship  867,   1869;   Wroe  v.   People,  8  Md. 

proved.    R.  v,  Bamett,  Bell  C.  C.  1 ;  416, 1865 ;  Smith  v.  State,  22  Ohio  St. 

dted  mpra,  H  185, 154, 159, 166,  247 ;  589, 1872. 

State  V.  Holman,  104  N.  C.  861, 1890.  *  Barclay   v.    Com.,  25   Ibid.  503, 

^  State  V.  Bankin,  8  S.  C.  488, 1872;  1855;  Campbell  v.  State,  16  Ala.  144, 

and  see  B.  v.  Medley,  6  C.  &  P.  292.  1849 ;  Crippen  v.  People,  8  Mich.  117, 

Siq)ra,  i  1416;  infra,  H  1441,  1484.  1860. 

And  see  U.  S.  v.  Elder,  4  Cranch  C.  C.  That  a  priyate   person    can    only 

507,  1885.    Infra,  i   1498.    Korte  v,  abate  a  nuisance  that  is  a  special  in- 

St.  Paul   Trust   Co.,  54  Minn.  580,  jury   to    himself,   see    Colchester   v. 

1893.  Brooke,  7  Q.  B.  839 ;  Dimes  v.  Petley, 

*  State  V.  Noyes,  10  Foster,  279,  15  Ibid.  276 ;  Jones  v.  Withams,  11 
1855.    /»/ra,  §  1487.  M.  &  W.  176. 

'  Munson  v.  People,  5  Park.  C.  B.  But  he  can  only  interfere  with  an- 
16, 1860 ;  Smith  v.  State,  22  Ohio  St.  other's  property  to  the  extent  neces- 
589,  1872 ;  McLaughlin  v.  State,  45  sary  to  abate  the  nuisance.  Boberts 
Ind.  888, 1878.  See  Meigs  v.  Lister,  v.  Bose,  4  H.  &  C.  103. 
25  N.  J.  Eq.  489, 1875 ;  Campbell  v.  •  Supra,  U  97,  97a ;  8  Bl.  Com. 
State,  16  Ala.  144,  1849;  and  see  19  220;  Cooley  on  Torts,  46;  1  Billiard 
Cent.  L.  J.  42 ;  Board  of  Health  v,  on  Torts,  605,  and  cases  there  cited. 
Maginni  Cotton  Mills,  46  La.  An.  Manhattan  Co.  v.  Van  Keuren,  8  C.  £. 
806,  1894.  Green,  251, 1872 ;  Babcock  v.  Buffalo, 

*  B.  V,  Stead,  8  T.  B.  142 ;  B.  v.  56  N.  Y.  268,  1874 ;  Buff  v.  Phillips, 
Pappineau,  2  Stra.  686;  State  v,  50  Ga.  180, 1873.  See  Brown  v.  Per- 
Haines,  80  Me.  65,  1849;  State  v.  kins,  12  Gray,  189,  1858;  and  sum- 
Noyes,  10  Foster,  279,  1855 ;  Munson  mary  in  27  Alb.  L.  J.  24 ;  Com.  v, 
V.  People,  5  Park.  C.  B.  16,  1860 ;  Buddie,  142  Pa.  144, 1891. 

Taylor  v.  People,  6  Ibid.  847,  1867 ; 
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not  time  or  opportunity  to  secure  the  intervention  of  the  public 
authorities,  and  when  without  such  intervention  serious  damage  will 
ensue  ;^  but  even  in  such  case  the  party  causing  the  nuisance  should, 
when  this  cau  be  done  without  injurious  delay,  be  called  upon  to 
remove  it."  And  when  the  nuisance  becomes  the  object  of  public 
prosecution,  legal  proceedings  being  instituted  to  test  the  right, 
then  the  right  of  private  citizens  to  abate  ceases.^  The  abatement 
may  be  enforced  even  to  the  destruction,  if  necessary,  of  the  prop- 
erty from  which  the  nuisance  springs.^    But  this  is  not  permissible 

^  Hopkins  v.  Orombie,  4  N.  H.  520,  Pa.  527,  1353.    It  has  been  said  that 

1829 ;  Arundel  v,  McCulloch,  10  Mass.  when  a  breach  of  the  peace  would  en- 

70,  1818;  State  v,  Paul,  5  B.  I.  185,  sue  the    right  cannot  be  exercised. 

1858;  State  v.  Keeran,  Ibid.  497,1858;  Day    v.     Day,   4    Md.    262,    1853; 

Benwick  v,  Morris,  7  Hill,  (N.  Y.)  575,  People  v.  Yonkers  Board  of  Health, 

1844;  Wetmore  v.  Tracey,  14  Wend.  140  N.  Y.  1,  1893;  Maxwell  v.  John- 

250, 1835 ;  Meeker  V.  Van  Bensselear,  son,  2    Wash.  482,    1891.    But     as 

15  Ibid.  897, 1836 ;  Moffett  v.  Brewer,  the  right  is  absolute,  this  qualifica- 

1  Greene,  (Iowa)  848, 1848;  Manhat-  tion  is  not  good.  It  might  as  well  be 
tan  Co.  V,  Van  Keuren,  23  N.  J.  Eq.  said  that  the  right  of  self-defence 
251,  1872 ;  State  v.  Dibble,  4  Jones,  ceases  when  its  exercise  involves  a 
(N.  C.)  107,  1856 ;  Eang  v.  Sanders,  breach  of  the  peace.  See  supra,  J§  97- 

2  Brev.  Ill,  1806.  As  to  right  of  self-  102.  The  distinction  is  that  the 
defence  in  this  relation,  see  supra,  right  cannot  be  sustained  when  its 
2  97,  97  a.  That  an  impediment  in  exercise  involves  a  breach  of  the  peace 
the  highway  may  be  removed  by  in-  more  disturbing  to  the  community 
dividual  action,  see  Wood  on  Nui-  than  the  continuance  of  the  evil  until 
sance,  i  520 ;  Turner  v.  Holtzman,  54  the  result  of  legal  procedure. 

Md.  148, 1880.    This  is  applied  to  re-  That  the  mayor  of  a  city  may  inter- 

moval  of  boughs  overhanging  a  road,  fere  to  abate  a  public  nuisance,  see 

Lonsdale  v.  Nelson,  2  B.  &  C.  302, 311 ;  Fields  v.  Stokley,  99  Pa.  306,  1882. 

Hickey  v,  Michigan  By.  Co.,  96  Mich.  See  criticism  in  28  Alb.  L.  J.  244 ; 

498, 1893.    As  to  limitations  of  right  Kansas  City  v,  Lemen,  57  Fed.  Bep. 

to  abate,  see  Wood  on  Nuisance,  i  905, 1893, 

726 ;  19  Cent.  L.  J.  42.  *  Penruddock's  Case,  5    Co.   100 ; 

•  Jones  V,  Williams,  11  M.  &  W.  Pennsylvania  v.  Wheeling  Bridge  Co., 
176,  and  cases  above  cited.  Grand  13  How.  518, 1851;  Lancaster  t;.  Bog- 
Bapids  V.  Werden,  97  Mich.  82, 1893;  ers,  2  Barr,  114,  1846. 

City  of  Augusta  v.  Burim,  (Ga.)  19  S.  In  State  v.  Parrott,  71  N.  C.  311, 

E.  Bep.  820, 1894.    As  to  notice  by  1874,  it  was  held  that  individual  citi- 

Board  of  Health,  see  Com.  v,  Alden,  zens  were  justified  in  tearing  down  a 

143  Mass.  113, 1886.  railroad   bridge    over  Neuse    Biver, 

•  Com.  V,  Erie  &  N.  E.  B.  B.,  27  when  by  so  doing  they  removed  ob- 
Pa.  339,  1856.  The  more  prudent  structions  to  the  free  navigation  of  the 
course  in  cases  of  disputed  right  is  to  river.  See,  to  same  effect.  State  v. 
leave  the  question  of  abatement  to  the  Dibble,  4  Jones,  107,  1856 ;  citing 
courts.     See   Taggart   v.    Com.,    21  Wilson  v.  Forbes,  2  Dev.  30,  18,28; 
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when  the  nuisance  can  be  abated  without  such  destruction.^  Thus 
the  destruction  of  a  tippling  house^  and  house  of  ill-fame  cannot  be 
defended  on  this  ground.'  This  right^  at  the  same  time^  is  a  part  of 
the  right  of  self-defence ;  and  it  may  be  exercised  in  behalf,  not 
only  of  self,  but  of  others  whom  the  party  is  called  upon  to  pro- 
tect/ as  well  as  of  the  community  of  which  the  party  interfering 
is  a  member,  if  he  be  among  the  injured  parties.^  But  the  right 
cannot  be  exercised  wantonly  or  by  a  mere  volunteer.* 

In  cases  of  indictments  against  municipal  corporations  for  neglect 
in  repairing  roads,  the  order  of  abatement  goes  virtually  to  the 
reparation  of  the  road,  which  may  be  compelled  by  fine.^ 

Dogs,  when  habitually  ranging  the  highways  or  marauding  .in 
fields  so  as  to  imperil  life  or  property,  or  when  disturbing  a  neigh- 
borhood by  incessant  and  distressing  noise,  may  be  killed  by  any 
one  thus  annoyed  or  injured.® 


Collins  V,  Benbury,  8  Ired.  277, 1842 ;  5  R.  I.  497,  1868.    See  infra,  5J  1540 

s.  c.  5  Ibid.  118, 1844 ;  Fagan  v.  Armi-  et  seq. 

stead,  11  Ibid.  438,  1860 ;  Willson  v.  *  See  Yates  v.  Milwaukee,  10  Wall. 

Black  Bird  Creek  Marsh  Company,  2  497, 1870 ;  Brown  v,  Perkins,  12  Gray, 

Peters,  245, 1829 ;  Miller  v..  Sergeant,  89,  1858 ;  Babcock  v,  Buffalo,  56  N 

(Ind.)  87  N.  E.  Eep.  418, 1894 ;  Dun-  Y.  268,  1874 ;  State  v,  Parrott,  71  N 

bar  V.    Augusta,  90  Ga.   390,  1892 ;  C.  311, 1874. 

Wolfe   V.  Pearson,  114   N.  C.   621,  •  Dimes  v.   Petty,  15  Q.  B.  276 

1894.    As  to  destruction  of  gambling  Brown  v.  Perkins,  12  Gray,  89, 1868 

apparatus,  see  Way  v.  State,  1  Wash.  Bowden  v.  Lewis,  18  B.  1. 189, 1881 

415,  1890.    But  a  private  individual  And  as  to  the  indictability  of  cruelty 

does  so  at  his  peril.    Reed  v,  Seely,  in  such  cases,  see  mpra,  {  1082  d, 

18  Pa.  C.  C.  529, 1893.    But  an  order  ^  R.  v.  West  Riding,  7  T.  R.  467 ; 

of  abatement  cannot  be  had  on  a  con-  R.  v,  Incledon,  13  East,  164 ;  R.  v, 

viction  of  an  employ^  when  the  em-  Claxby,  3  C.  L.  R.  986  ;  1  Jur.  (N.  8.) 

ployer  is  not  in  court    State  v.  Pag-  710.    Infra,  2  1487. 

gett,  8  Wash.  579, 1894.  ®  Dangerous  and  troublesome  dogs, — 

^  Roberts  v.  Rose,  8  H.  &  C.  162 ;  That  a  dog  which  attacks  persons  or 

Barclay  v.  Com.,  25  Pa.  503,  1865.  property  (e,  g,,  sheep)  may  he  killed 

*  Brown  v.  Perkins,  12  Gray,  89,  by  those  who  are  assailed,  see  Whart. 
1858.  on  Neg.  I  912;  Janson  t;.  Brown,  1 

*  Ely  V.  Niagara  Co.,  36  N.  Y.  297,  Camp.  41 ;  Reed  v,  Edwards,  17  C.  B. 
1867 ;  Welch  v.  Stowell,  2  Doug.  (N.  S.)  246 ;  Sarch  v.  Blackburn,  4  C. 
(Mich  )  832, 1846.  Infra,  {  1530.  But  &  P.  300 ;  Brown  v,  Hoburger,  52 
that  they  may  be  abated  by  city  ordi-  Barb.  16,  1868 ;  though  it  is  said  that 
nance,  see  State  v.  Mack,  41  La.  An.  this  is  only  justifiable  in  immediate 
1079, 1889.  repulsion  of  an  attack.    See  Morris  v. 

*  See  supra,  i  97 ;  Aldrich  v.  Wright,  Nugent,  7  C.  &  P.  672 ;  Dinwiddie  v, 
63  N.  H.  398, 1873;  State  v,  Keeran,  State,  103  Ind.  101,  1886.    But  it  is 
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in.   INDICTMENT. 

§  1427.  The  technical  term  ^^  common  nuisance  '^  is  essential  as 

Indict-  *  *®^°^  ^^  ^^^>  when  the  indictment  is  at  common  law.^ 
ment  muat  But  this  is  not  by  itself  enough.  The  term  "  common 
to  common  nuisance ''  must  be  so  directed  as  to  be  pointed,  not  at 
nuisance,  particular  individuals,  but  at  the  community  at  large;  eg.,, 
the  offence  must  be  declared  to  be  to  the  ''  common  nuisance ''  ^'  of 
all  the  citizens  of  the  said  State  residing  in  '^  the  neighborhood ;  or 
"  of  all  the  citizens  of  said  State  there  passing  and  repassing.''^ 

§jJ1428.  The  indictment,  also,  must  show  an  offence  not  private 

MuBtBhow  ^^^  public,*  and  the  defect  is  not  cured  by  the  averment 

a  public      of  a  public  nuisance.^    Thus,  frequenting  houses  of  ill- 

&me,  if  done  secretly,  is  not  indictable  ;  the  indictment, 

to  make  the  offence  a  nuisance,  must  aver  it  to  be  done  openly, 

otherwise  when  a  dog  becomes  a  com-  1881.  That  surplusage  does  not  affect, 
mon  nuisance,  ranging  the  roads,  and  see  Com.  v.  Ballou,  124  Mass.  26, 
alarming  or  disturbing  the  neighbors  1878 ;  Com.  v,  Linn,  38  W.  N.  0.  (Pa.) 
and  those  passing  and  repassing ;  in  331,  1893 ;  State  v.  Wahl,  35  Kans. 
which  caae  he  may  be  killed  by  any  608,  1886 ;  Seacord  t;.  People,  (111.) 
one  who  is  exposed  to  the  annoyance.  10  Grim.  Law  Mag.  74, 1889.  Where 
King  V.  Kline,  6  Barr,  318,  1847,  by  the  statute  forbade  the  manufacture 
Coulter,  J. ;  Brown  v.  Carpenter,  26  of  fertilizers  or  any  other  business  as 
Vt.  638, 1854;  and  see  supra,  i  1412.  a  public  nuisance  within  the  city 
But  this  does  not  apply  to  dogs  kept  limita,  the  indictment  must  allege 
on  the  owner's  premises ;  see  Brock  v.  that  the  business  was  carried  on  as  a 
Copeland,  1  Esp.  202 ;  Perry  t;.  Phipps,  public  nuisance ;  see  People  v,  Kosen- 
10  Ired.  269, 1849 ;  and  so  far  as  con-  berg,  138  N.  Y.  410, 1893. 
cems  the  question  of  nuisance,  habit-  *  See  Wertz  v.  State,  42  Ind.  161, 
ual  troublesomeness  must  be  made  1873 ;  State  v.  Kaster,  35  Iowa,  221, 
out.  See  cases  cited  in  Whart.  on  1872;  State  v.  Close,  35  Iowa,  570, 
Neg.  i  912.  Single  cases  of  annoyance  1872 ;  Chute  v.  State,  19  Minn.  271, 
are  not  enough  on  the  ground  given  1872.  Thus  an  indictment  for  pol- 
by  Lord  Cockburn  that ''  every  dog  is  luting  a  stream  must  show  that  the 
entitled  to  at  least  one  worry."  Camp-  stream  was  one  in  which  the  public 
bell  on  Neg.  2  27.  And  see  supra,  had  rights.  Messersmidt  t;.  People,  46 
ii  97,  97  o.  Mich.  437, 1881. 

1  R.  V,  Holmes,  20  Eng.  Law  &  Eq.  *  State  v.  Houck,  73  Ind.  37, 1880 ; 
597 ;  3  C.  &  K.  360 ;  State  v,  Stevens,  Com.  v,  Shannihan,  145  Mass.  99, 
40  Me.  559,  1855.  When  the  offence  1887,  held  that  where  the  statute 
is  statutory,  the  term  is  unnecessary  makes  certain  exceptions  to  the  gen- 
unless  prescribed  by  statute.    Ibid.       eral  provision  these  need  not  be  nega- 

*  Com.  V,  Paris,  5  Rand.  (Va.)  691,  tived  in  the  indictment ;  but  see  infra, 
1827 ;  Graffins  v.  Com.,  3  Pa.  502,  {  1466. 
1832;  State  v.  Baker,  74   Mo.  394, 
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notoriously,  and  scandalously.^  So,  when  those  concerned  in  the 
control  of  an  allied  noxious  object  are  indicted  for  a  nuisance,  it 
must  be  alleged  to  be  so  situated  as  to  make  it  a  nuisance  to  the 
public,  or  at  least  to  all  persons  passing  or  repassing  the  offensive 
object ;'  and  when  a  dam  is  claimed  to  produce  stagnant  water  and 
to  corrupt  the  air,  this  must  be  alleged  to  be  in  such  a  way  as  to 
affect  a  populous  neighborhood,  or  persons  passing  on  a  public 
highway.^ 

It  has  also  been  held  that  the  indictment  must  show  that  the 
alleged  "  nuisance ''  is  not  merely  offensive  to  the  community,  but 
that  it  is  reasonably  so.  In  other  words,  it  must  appear  that  the 
act  complained  of  is  such  as  the  law  would  pronounce  to  be  a  nui- 
sance. For  the  pleader  to  limit  himself  to  the  mere  conclusion  of 
law,  "  to  the  common  nuisance,''  is  clearly  insufficient.^  But  as  to 
common  scolds,  and  descriptive  designations  of  this  class,  the  generic 
description  is  enough.^ 

§  1429.  The  generality  of  the  indictment  in  nuisance,  as  in  con- 
spiracy, in  many  cases  entitles  the  defendant  to  a  bill  of  gjjj  of  par- 
particulars,  the  practice  as  to  which  is  elsewhere  stated  at  ticuiare 

.,  .  may  be 

large.'  required. 

IV.  PROOF. 

§  1430.  Whether  the  acts  complained  of  are  nuisances  to  the 
community  is  to  be  determined   inferentially  from  the  facts  in 

^  Brooks  V.  State,  2 "Yerg.  482, 1831.  abatement;    nor   need   it   give   the 

See  Parkinson  v.  State,  2  W.  Va.  589,  names   of  the   persons   near  whose 

1867.    If^rOj  i  1446 ;  State  v.  Brown,  dwellings  the  nuisance  is  maintained. 

7  Wash.  10,  1893.    As  to  constita-  *  Supra,  i  1419 ;  Whart.  Cr.  PL  & 

tionality  of  statute  forbidding  the  fre-  Pr.  2  1^;  People  v,  Cunningham,  1 

qaenting  of  a  house  of  ill-fame,  see  Denio,  524,  1845 ;  Com.  v,  Webb,  6 

Ex  parte  Johnson,  73  Cal.  228, 1887.  Band.  (Va.)  726,  1828 ;  State  v,  Bald- 

*  Homer  v.  State,  49  Md.  277, 1878 ;  win,  1  Dev.  &  Bat.  195, 1835 ;  State  v. 

State  V.  Purse,  4  McCord,  472, 1822.  Purse,  4  McCord,  472, 1828.    See.  as 

That  the  averment  ''  to  the  nuisance  to  indictment  for  noxious  trade.  State 

of  all  persons  then  and  there  passing  v.  Hart,  34  Me.  36,  1852.    That  the 

and  repassing  along  said  public  high-  indictment  must  allege  some  unlawful 

way"  is  enough, see  Com.  v,  Sweeney,  action  or  participation  on  the  part  of 

131  Mass.  579, 1 881.  the  accused,  see  People  v.  Monteverde, 

«  Com.  V,  Webb,  6  Rand.  (Va.)  726,  26  N.  Y.  Week.  Dig.  63, 1887. 

1828 ;  Cornell  v.  State,  7  Baxt.  520,  *  See  infra,  {  1442. 

1874.    Infra,  1 1480.    The  indictment  •  See  supra,  I  1386 ;  Whart.  Cr.  PI. 

need  not  specifically  describe  the  par-  &  Pr.  {{  157,  702 ;  and  see  R.  v,  Cur- 

ticular  location  of  the  alleged  nui-  wood,  5  N.  &  M.  369. 
sance,  unless  there  is  a  request  for  its 
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Nuisanoe  ^^^  <^^^^9  ^  ^^^  as  from  testimony  of  experts  as  to  the 
^mven  in-  P^^*"^!®  operation  of  the  constituents  of  which  the  nui- 
feren-         sance  is  composed  on  the  health  or  comfort  of  the  com- 

tially. 

munity.  But  only  the  nuisance  specifically  charged  in 
the  indictment  can  be  proved.^  "  General  reputation,"  of  course, 
cannot  be  admitted  to  prove  or  disprove  nuisance.^  But,  as  will 
be  seen,  the  bad  character  of  persons  haunting  a  house  of  ill-fame 
may  be  put  in  evidence.* 

V.   OFFENCES  TO  RELIGION. 

§  1431.  Any  public  act  that  grossly  and  wantonly  shocks  the 
religious  sense  of  the  community  as  a  body  is  a  nuisance. 

Hence  it  is  a  nuisance  to  disturb  public  rest  on  Sunday  by  any 
unnecessary,  conspicuous,  and  noisy  conduct.^  Hence,  also,  public, 
gross,  and  scandalous  profanity  is  a  nuisance  f  though  it 
shocks  ^  ^  essential  that  such  profanity  should  be  alleged  and 
reifiSjus  proved  to  be  m  ^  hearing  of  divers  persons,'  and  that  it 
sense  is  a  should  be  continuous,  since  a  single  profane  oath  cannot 
ordinarily  be  a  public  nuisance.^ 


nuisance. 


»  Com.    V,  Brown,  13    Mete.   866,  Powell,  70  N.  C.  67,  1874;  State  v. 

1847.  Brewington,    84   N.    C.    783,    1881; 

*  State  V.  Foley,  46  N.  H.  466,  State  v.  Crisp,  85  Ibid.  628,  1881 ; 
1864 ;  Com.  v.  Stewart,  1  S.  &  R.  342,  Young  v.  State,  10  Lea,  166,  1882 ; 
1816 ;  Com.  v,  Hopkins,  2  Dana,  418,  State  v.  Graham,  3  Sneed,  134,  1866. 
1834 ;  Overstreet  v.  State,  3  How.  Infra,  i  1606.  QT.  Holcomb.  v.  Cor- 
(MisB.)  328,  1839.  Infra,  JJ  1461-4,  nish,  8  Conn.  376,  1831;  Com.  v. 
1466  b,  n.  14 ;  Whart.  Grim.  Ev.  Hardy,  1  Ashm.  410, 1830,  and  cases 
2  266.  •  cited  infra,  i  1603.   As  to  indictment, 

'  Clementine  v.  State,  14  Mo.  112,  see  Com.  v.  Spratt,  14  Phila.    366, 

1851.    /Vra,  21461.  1880. 

*  /n^ra,  21449;  Com.  v.  Jeandelle,  •  State  v.  Pepper,  68  N.  C.  269, 
2  Grant,  606 ;  3  Phila.  609,  1869 ;  1873 ;  Goree  v.  State,  71  Ala.  7,  1881. 
Com.  V,  Dupuy,  Bright.  44,  1831 ;  See  infra,  2  1442.  As  to  blasphemous 
Lindenmiiller  v.  People,  33  Barb.  648,  libels,  see  infra,  2  1606 ;  Gaines  v. 
1861.  As  to  giving  shows,  see  Boss  State,  7  Lea,  410, 1881 ;  Com.  v.  Linn, 
V.  State,  (Ind.)  36  N.  E.  Rep.  167,  (Pa.)  33  W.  N.  C.  331,  1893;  Com.  v. 
1894.  That  pursuing  one's  calling  in  Spratt,  14  Phila.  366,  1881 ;  Goree  v. 
a  place  and  manner  open  to  the  pub-  State,  71  Ala.  7, 1881 ;  State  v.  Powell, 
lie  is  indictable  at  common  law,  see  70  N.  C.  67.  See  further,  infra, 
Parker  v.  State,  16  Lea,  476, 1886.  As  2  1432. 

to  disturbing  congregation,  see  ir^ra,  ^  State  v,  Powell,  70  N.  C.  67, 1874; 

2  1666.  State  v.  Baldwin,  1  Dev.  &  Bat.  196. 

*  1  Hawk.  P.  C.  368 ;  State  i;.  Chand-  1835;  Gaines  v.  State,  7  Lea,  410, 
ler,   2  Harring.  653,  1837 ;  State  v,  1881 ;  Goree  v.  State,  71  Ala.  7, 1881. 
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§  1431  a.  As  embodying  the  principle  just  stated,  statutes  pro- 
hibiting secular  labor  on  Sunday  have  been  held  constitutional  ;^ 
and  the  same  view  has  been  taken  as  to  a  statute  forbidding  theat- 
rical exhibitions  on  Sunday.^  Even  as  to  Jews  and  per-  unneoe«- 
sons  conscientiously  keeping  the  seventh  day  as  the  Sab-  »jt  i»bor 
bath,  such  statutes  are  to  be  enforced  f  and  when  the  overt  a  statutory 
act  is  proved,  intent  is  irrelevant.*    A  principal,  also,  is  ^  ^^' 


^  State  V.  Barker,  18  Vt.  195,  1846 ;  1869 ;  Com.    v.    Has,    122    Ibid.  40, 

Com.  V,  Harrison,  11  Gray,  808, 1858 ;  1877  ;    Anon.,  12  Abb.  Cas.  (N.  Y.) 

Specht  V.  Com.,  8  Barr,  812,  1848;  455, 1882 ;  Com.  v.  Wolf,  3  8.  &  R.  48, 

Com.  V  .  Jeandelle,  2  Grant,  506 ;  s.  c.  1817 ;  Specht  v.  Com.,  8  Barr,  312, 

3  Phila.   509,  1859;   State  v.  Ches.  1848;  Parker  v.  State,  16  Lea,  476, 

&  Ohio  R.  R.,  24  W.  Va.  783, 1884 ;  1886.    In  Com.  v,  Starr,  144  Mass.  359, 

Schlict  V.  State,  31  Ind.  246,  1869 ;  1887,  it  was  held  that  evidence  that 

Foltz  V,  State,  33  Ibid.   215,    1870;  the  defendant,  a  Hebrew,  kept  his 

Frollichstein  v.  Mobile,  40  Ala.  725,  shop  open  to  sell  meat  to  Hebrews, 

1867 ;    Ambs  t;.  State,  20  Mo.    214,  and  that  this  was  a  work  of  necessity 

1854 ;  Shover  v.  State,  5  £ng.  (Ark.)  was  irrelevant.    But  see  contra^  Cin* 

259, 1850 ;  State  v.  Anderson,  30  Ark.  cinnati  v.  Rice,  15  Ohio,  225, 1846.  As 

131, 1875 ;  Bridges  v.  State,  37  Ibid,  to  statute  excepting  such  cases,  see 

224, 1881.    Ex  parte  Bird,  19  Cal.  130,  Com.  v,  Trickey,  13  Allen,  559,  1866; 

1861;  JSr  parU   Burk,    59   Ibid.  6,  Johns  v.  State,  78  Ind.  332, 1881. 

1881 ;  JEx  parU  Koser,  60  Ibid.  177,  *  Supra,  J{  23  a,  88 ;  Brittin  v.  State, 

1882 ;  People  v.  GriflSn,  1  Idaho,  (N.  5  Eng.  (Ark.)  299, 1850. 

S.)  476, 1873 ;  Usener  v.  State,  8  Tex.  "  Shooting  at  a  dog  "  is  a  violation 

App.  177,  1880.    See  Com.  v.  Crow-  of  the  Alabama  statute  against  Sab- 

ther,  117  Mass.  116,  1875;   Com.  v.  bath  breaking.     Smith  v.  State,  50 

Has,  122  Ibid.  40,  1877;  in  note  to  Ala.  159,  1873.    See,  as  to  hunting, 

Com.  V.  Louisville  R.  R.,  3  Crim.  Law  State  v.  Carpenter,  62  Mo.  594, 1876. 

Mag.  638,1882;  Com.  v,  Stodler,  15  Hunting  and  fishing  on  Sunday  may 

Phila.  418, 1882;  Parker  v.  State,  16  be  indictable  as  a  nuisance,  notwith- 

Lea,  476,  1886 ;  State  v,  Fernandez,  standing  the  fact  that  they  are  pun- 

39  La.  An.  539, 1887 ;  Gunn  v.  State,  ishable  by  summary  proceedings  be- 

89  Ga.  341, 1892 ;  Ex  parte  Sundstrom,  fore  justices.    Gunter  v.  State,  1  Lea, 

25  Tex.  App.  133,  1888 ;  Judefind  v.  (Tenn.)  129, 1878 ;  Gunn  v.  State,  89 

State,  (Md.)  28  Atl.  Rep.  406,  1894.  Ga.  341, 1892.    Under  the  New  York 

That  the  exception  in  favor  of  those  statute  even  fishing  in  a  private  pond ; 

who  observe  Saturday  is  not  unconsti-  People  v,  Moses,  140  N.  Y.  214, 1893 ; 

tutional,  see  Johns  v.  State,  78  Ind.  but     playing-    baseball    in    private 

332,1881.  grounds  without  noise  is  not  in  vio- 

*  LindenmuUer  v.  People,  33  Barb,  lation  of  statute ;  People  v.  Duncan, 

548, 1861.    As  to  ninepin  alleys,  see  20  Week.  Dig.  (N.  Y.)  514, 1885;  but 

Com.  V,  Colton,  8  Gray,  488,  1857.  contra,  State   v.  O'Rourk,  35  Nebr. 

Infra,  i  1465  a.  614, 1892. 

'  Com.  V,  Hyneman,  101  Mass.  30, 
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liable  under  the  statute  for  his  agent's  acts  in  violation  of  the 
statute.^ 

§  1431  6.  The  statutes  in  most  jurisdictions  designate  the  par- 
Limitar  ticular  kind  of  labor  that  is  prohibited ;  and  when  this  is 
tions  as  to  the  case,  the  offence,  unless  it  becomes  a  nuisance,  is  con- 
labor  to  be  fined  within  the  limitations  of  the  statute.  But  the  terms 
oUowed.  j^j^  construed  by  the  courts  in  harmony  with  the  object  in 
view,  which  is  the  preservation  of  Sunday  as  a  day  of  rest.  Thus, 
in  Pennsylvania  driving  an  omnibus  is  held  to  be  a  "  worldly  em- 
ployment," a  term  handed  down  from  a  Quaker  ordinance  ;*  while 
in  other  States  ^'  common  labor  "  is  construed  to  include  all  kinds 
of  secular  business  by  which  the  rest  of  the  day  may  be  disturbed.* 
^'  Work/'  or  "  servile  labor,"  has  received  a  similar  meaning.^  When 
the  term  "  usual  avocation  "  or  "  ordinary  calling  "  is  employed,  it 
covers  the  particular  business,  if  secular,  in  which  the  party  in 
question  is  concerned.^     But  under  prohibitions  of  this  order  do 

^  Seaman  v.  Com.,  11  W.  N.  C.  14,  An  open  park  is  not  included  in  a 
1881.  prohibition     of     keeping    open    of 

"Store"  in  the  prohihitive  statute  '' saloon  or  other  building."  State  v. 
is  regarded  as  including  "  shop."  Barr,  39  Conn.  40, 1872. 
Sparrenherger  v.  State,  53  Ala.  484,  The  mere  sale  of  liquors  on  Sun- 
1875.  See  Snider  v.  State,  59  Ala.  64,  day  at  a  hotel,  when  not  specifically 
1877 ;  State  v.  Fernandez,  39  La.  An.  indictable,  is  not  indictable  as  a 
589, 1887  ;  Petty  v.  State,  58  Ark.  1,  profanation  of  that  day.  See  Com.  v, 
1893.  As  to  saloons,  see  People  v,  Naylor,  84  Pa.  86, 1859 ;  Hall  v.  State, 
Blake,  52  Mich.  566, 1884 ;  Warwick  4  Barring.  132, 1844 ;  People  v,  Hig- 
V,  State,  48  Ark.  27,  1886 ;  Com.  v,  gins,  56  Mich.  159,  1885.  See  infra, 
Osgood,  144  Mass.  362, 1887.  |2  1512  a  ei  seq, 

Sunday  evening,  after  sunset,  is  part  *  Johnston  v.  Com.,  22  Pa.  102, 
of  the  day.  Com.  v.  Newton,  8  Pick.  1853.  Also  a  manager  who  publishes 
234, 1829.  a  Sunday  newspaper ;  Com.  v.  Hous- 

The  sale  of  medicines  is  usually  ex-  ton,  14  Pa.  C.  C.  395,  1894;  and 
cepted  by  statute;  and  if  not,  may  be  the  manager  of  a  theatre  who  sells 
excused  on  ground  of  necessity.  R.  tickets  for  a  Sunday  show ;  Quarles  v. 
V.  Howarth,  33  Up.  Can.  Q.  B.  537,  State,  55  Ark.  10, 1891.  Alsoa  drug- 
1872.  Whether  Florida  water  is  a  gist  who  sells  soda  water;  Splane  t;. 
medicine,  see  Todd  v.  State,  30  Tex.  Com.,  (Pa.)  35 Pitts.  Law  J.  102, 1887. 
App.  667, 1892.  But  that  it  is  lawful  for  hotelkeeper 

Leaving  a  door  unlatched,  so  that  to  sell  ice  cream  in  his  parlors  to 
passers-by  can  enter,  is  equivalent  to  others  than  guest,  see  Com.  v.  Bosch, 
keeping   open.     Com.   v.    Lynch,  8  4  Kulp,  203, 1884. 
Gray,  384, 1857 ;  Com.  r.  Harrison,  11       '  Cincinnati  v.  Rice,  15  Ohio,  225, 
Ibid.  308,  1858 ;  Seelig  v.  State,  43   1846. 

Ark.  96,  1884 ;  Whitcomb  v.  State,  30       ♦  Smith  w. Wilcox,  25  Barb.  341, 1857. 
Tex.  App.  269, 1891.  »  See  R.  v.  Whitnash,  7  B.  &  C. 
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not  fall  business  transacted,  for  the  furtherance  of  their  distinc- 
tive purposes^  by  religious  and  philanthropic  associations.^ 

§  1431  c.  In  some  of  the  statutes  the  exception  of  necessity  is 
expressed.     In  others  it  is  implied^  subject  to  the  general 
distinctions  as  to  necessity  which  have  been  already  stated.*  occupl?'^ 
By  the  courts  the  follo\ving  occupations  have  been  held  to  ^**^^' 
be  necessary  either  as  statutory  or  common  law  excep- 
tions:^   Driving  to  religious  worship;*  rectifying  a  switch  on  a 
railroad;'^  opening  locks  on  canals  which  are  public  highways;* 
protecting  any  industry  or  property  from  immediate  destruction  f 
carrying  the  mail  under  federal  statute^  though  this  has  been  held 
not  to  protect  unnecessary  travelling  in  the  mail  coach  f  boiling 
down  sap  from  maple  sugar  trees  which  would  otherwise  be  lost;* 
turning  in  a  kiln  barley  which  would  otherwise  decay  ;*°  hauling 
watermelons  which  are  "  dead-ripe/'  and  which  would  otherwise 
have  greatly  depreciated ;"  traveling  to  obtain  medical  aid  in  sick- 
ness.^*   The  following  occupations  have  been  held  to  be  not  neces- 

596 ;  GJeorge  v.  G^eorge,  47  N.  H.  27,  '  Com.  v,  Conway,  2  Leg.  Chron., 
1866 ;  Voglesong  v.  State,  9  Ind.  112,  (Pa.)  329, 1875  (coaling  locomotives); 
1857.  Whart.  on  Cont.  i  385.  Robs  Edgerton  v.  State,  67  Ind.  588, 1879 
V.  State,  (Ind.)  36  N.  E.  Bep.  167,  (gathering  and  carrying  food  to  hogs) ; 
1894 ;  State  v.  Saurbaugh,  122  Ind.  Turner  v.  State,  Ibid.  595, 1879  (har- 
208, 1890.  Under  such  statutes  there  vesting  "dead-ripe"  com), 
is  but  one  penalty  to  be  imposed ;  ^  Com.  v.  Knox,  6  Mass.  76, 1809. 
Friedborn  v.  Com.,  113  Pa.  242, 1886 ;  Also  shoeing  horses  for  a  mail  coach 
contra,  BeifT  v.  Com.,  42  Leg.  Int.  90,  scheduled  to  leave  at  4  a.  m.  Monday 
1885.  As  to  statute  forbidding  running  morning.  Nelson  v.  State,  25  Tex. 
of  freight  trains,  see  Jackson  v.  State,  App.  599, 1888. 
88  Ga.  787, 1892.  •  See  Whitcomb  v.  Oilman,  35  Vt. 

*  People  V.  Young  Men's  Society,  297,  1862 ;  Morris  v.  State,  31  Ind. 
etc.,  65  Barb.  357,  1878.    See,  as    a  189, 1869. 

curious  illustration  of  the  expansion  ^  Crockett  v.  State,  33  Ind.  416, 

of  this  exception,  Feital  v,  B.  B.,  109  1870. 

Mass.  398,  1872.  "  Wilkinson  v.  State,  59  Ind.  416, 

«  Supra,  2  95.  1877. 

*  See  this  question  discussed  in  its  "  Taking  a  verdict  on  Sunday  is 
civil  relations  in  Whart.  on  Cont  permissible ;  State  v,  Wilson,  121  Mo. 
2  388.  434, 1894 ;  also  operating  an  ice  fac- 

*  Com.  V.  Nesbit,  34  Pa.  398, 1859.'  tory  on  Sunday  where  it  appeared 
As  to  meaning  of  religious  worship,  that  to  close  over  Sunday  would  re- 
see  Feital  v.  B.  B.,  109  Mass.  398,  suit  in  a  loss  of  twenty-four  to  thirty 
1872.  hours     after    resuming    operations. 

*  Yonoski  v.  State,  79  Ind.  393,  Hennersdorf  v.  State,  25  Tex.  App. 
1881.  597, 1888. 

*  Murray  v.  Com.,  24  Pa.  270, 1855. 
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sary :  Piloting  a  canal  boat  on  Sunday ;'  shaving  (by  a  barber)  in  a 
shop  kept  open  for  the  purpose  ,•*  rescuing  goods  from  slow  waste  ;* 
gathering  from  the  shore  seaweed  which  might  otherwise  be  swept 
away  by  the  waves  ;*  running  an  omnibus,^  or  horse  cars  for  pas- 
sengers ;'  hauling  goods  to  a  steamboat  making  its  regular  trips  'J 
clearing  obstructions  in  a  mill  employing  many  hands  so  as  to 
enable  it  to  resume  work  on  Monday  morning,*®  selling  liquor, 
even  by  a  licensed  innkeeper,  and  to  those  requiring  stimulus  f 
selling  cigars  by  a  cigar  vendor,  even  to  habitual  smokers,  who 

^  Scully  V,  Com.,  35  Pa.  511 ;  s.  c.  3  33  W.  Va.  440, 1890;  nor  against  one 

Phila  347, 1860 ;  see  Murray  v.  Com.,  for  repairing  cars  on  trains  which  must 

24  Pa.  270, 1855,  supra ;  the  distinc-  be  run  on  Sunday ;   but  it  will  lie 

tion  being  that  opening  a  lock  for  a  against  one  for  putting  in  telegraph 

boat  running  on  a  canal  is  a  necessity,  instruments  for  a  railroad  where  the 

but  that  it  is  not  a  necessity  for  the  evidence  showed  that  it  was  necessary 

boat  to  run .   -  to  disconnect  the  wires  duri ng  the  oper- 

*  Phillips  V,  Innis,  4  CI.  &  F.  234 ;  ation  and  that  all  trains  were  run  by 
Com.  V.  Jacobus,  1  Leg.  Graz.  Rep.  telegraph.  Cleary  v.  State,  56  Ark. 
491 ;  17  Pitts.  L.  J.  154, 1870;  State  v.  124,  1892. 

Frederick,  45  Ark.  347, 1885 ;  Com.  v.  That  a  party  who  non-negligently 
Deztra,  143  Mass.  28,  1886 ;  Com.  v,  lets  a  carriage  on  Sunday  under  the 
Waldman,  140  Pa.  89,  1891 ;  Unge-  belief  that  it  is  for  necessary  travel  is 
richt  V,  State,  119  Ind.  379,  1889;  not  indictable,  see  Myers  v.  State,  1 
State  V,  Wellott,  54  Mo.  App.  310,  Conn.  502, 1816. 
1893 ;  but  contra,  Paizer  t?.  Com.,  4  ^  Pate  v.  Wright,  30  Ind.  476,  1868. 
Kulp,  286,  1886;  but  see  State  v.  Also  butchering;  State  t;.  Knight,  29 
Lorry,  7  Baxt.  95, 1874,  to  the  effect  W.  Va.  340,  1887 ;  and  distributing 
that ''  barbering''  on  Sunday  is  not  a  cross-ties  on  a  railroad  track ;  Railroad 
nuisance.  Co.  v.  Com.,  92  Ky.  114, 1891.    As  to 

*  State  V,  Ooff,  20  Ark.  289,  1859.  delivering  baggage,  see  Adams  Express 
As  to  pumping  oil  well,  see  Com.  v.  Co.  v.  Board  of  Police,  65  How.  Pr. 
Gillespie,  10  Pa.  C.  C.  89, 1892.  (N.  Y.)  72, 1883. 

*  Com.  V,  Sampson,  97  Mass.  407,  ^  McGrath  v,  Merwin,  112  Mass. 
1867 ;  see  Johnson  v.  Irasburg,  47  Vt.  467, 1873. 

28,   1874;  McGrath  v,  Merwin,  112       »  Infra,  J  1454.    Omit  v.  Com.,  21 

Mass.  467, 1873.  Pa.  426, 1853 ;  see  State  v.  Ambs,  20 

*  Johnston  v.  Com.,  22  Pa.  102,  Mo.  214,  1854;  Archer  v.  State,  10 
1853.  Tex.  App.  482,  1881 ;  contra,  Hall  v. 

*  Com.  V,  Jeandelle,  2  Grant,  506 ;  State,  4  Harring.  132, 1844.  Cf,  Eitel 
8.  c.  3  Phila.  508,  1859,  afterward  v.  State,  33  Ind.  201,  1870;  State  v. 
corrected  by  statute.  Nor  carrying  Eskridge.  1  Swan,  413, 1852 ;  State  v, 
pleasure-seekers  to  a  picnic.  Dougan  Anderson,  30  Ark.  131, 1875  ;  Day  v. 
V,  State,  125  Ind.  130, 1890.  But  that  State,  21  Tex.  App.  213,  1886  ;  not 
no  indictmentcan  be  sustained  against  necessary  for  druggist  to  sell  soda- 
a  railroad  company  for  running  trains  water;  Splane  v.  Com.,  35  Pitts.  L.  J. 
on  Sunday,  see  State  v.  Railroad  Co.,  102, 1887. 
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need  the  indulgence;^  though  it  has  been  held  to  be  otherwise 
when  the  cigars  are  not  sold  as  part  of  a  business^  or  where  they 
are  sold  by  hotelkeepers  to  their  guests."  Baking  by  a  baker,  for 
Sunday  use,  bread  which  could  have  lasted  over  for  a  day,  has  been 
held  to  contravene  the  statute,  though  it  is  otherwise  with  baking 
meat  necessary  for  immediate  use.^ 

VI.  OFFENCES  TO  PUBLIC  DECENCY. 

§  1432.  Any  public  exhibition  of  gross  and  wanton  indecency  is 
in  like  manner  a  nuisance.*    Hence  it  is  indictable  to  in-  goof^^at- 
dulge  in  habitual,  open,  and  notorious  lewdness  f  to  per-  eyer 
mit  dependents  (in  old  times,  slaves)  to  roam  the  streets  nubiic 
in  a  state  of  nakedness  ;•  to  openly  and  notoriously  haunt    ®**°^' 
houses  of  ill-fame  'J  to  use  habitually  indecent  or  profane  language 
in  the  presence  of  passers-by  and  the  public  generally  f  to  parade 

'  Anon.,  12  Abb.  N.  C.  458,  1882,  1862 ;  Peak  v.  State,  10  Humph.  99, 

(Amoux,  J.);  Friedenbom  v.  Com.,  1849;  State  v,  Moore,  1  Swan,  186, 

113  Pa.  242, 1886 ;  also  sale  of  news-  1851 ;  Grouse  v.  State,  16  Ark.  566, 

papers ;  Com.  t;.  Dale,  144  Mass.  363,  1855 ;    infra,  22  1446,    1747 ;    iupra^ 

1887 ;  Com.  v,  Matthews,  152  Pa.  166,  2  1428.     As  to    statutes,   see  tV^a, 

1893 ;  also  negotiating  for  sale  of  land,  2  1446. 

Com.  V.  DeVoe,  159  Mass.  101, 1893.  •  Britain  v.  State,  3  Humph.  203, 

*  Carver  v.  State,  69  Ind.  61,  1879.  1842.    I^fra,  2  1606. 

Though  such  hotelkeepers  cannot  ^  See  Brooks  v.  State,  2  Yerg.  482, 
''  keep  cigar-«tands."  Mueller  v.  State,  1881 ;  State  v,  Cagle,  2  Humph.  414, 
ut  mpra.  As  to  selling  ice  cream  by  1841 ;  State  v,  Branson,  2  Bailey,  149, 
innkeeper,  see  Com.  v.  Bosch,  4  Kulp,  1831. 

208,  1884.  As  to  playing  cards  on  «  Barker  v.  Com.,  19  Pa.  412, 1852; 
Sunday,  see  Com.  v.  Hallahan,  148  State  v.  Kirby,  1  Murph.  254,  1809 ; 
Mass.  167, 1883 ;  Rucker  v.  State,  67  State  v.  Ellar,  1  Dev.  267,  1827 ; 
Miss.  328, 1890.  State  v.  Brewington,  84  N.  C.  783, 

»  1  Hawk.  P.  C.  860 ;  R.  v.  Cox,  2  1881 ;  State  v.  Appling,  25  Mo.  315, 
Bur.  785 ;  R  v.  Younger,  6  T.  R.  450.   1857 ;  Bell  v.  State,  1  Swan,  42, 1851. 

But  one  who  sells  bread  and  gro-  Supra,  2  1431 ;  i^fra,  2  1603.     See, 
ceries  is  not  within  the  Massachusetts  under  Alabama  statute.  Smith  v.  State, 
statute,  which  allows  bakers  to  sell  63  Ala.  55, 1879 ;  Henderson  v.  State, 
their  bread  on  Sunday.  Com.  v.  Crow-  Ibid.  198,  1879. 
ley,  145  Mass.  430, 1888.  As  has  been  seen,  the  offence  must 

*  As  to  indecent  exposure  of  person,  be  "in  the  presence  and  hearing  of 
see  if^ra,  2  1468.  As  to  indecent  exhi-  divers  persons  then  and  there  assem- 
bitions,  see  infra,  2 1606.  As  to  Indiana  bled,"  and  the  acts  must  have  been  so 
statute,  see  McJunkins  v.  State,  10  repeated  in  public  as  to  have  become 
Ind.  140, 1858.  an  annoyance  and  inconvenience  to 

*  Delany  v.  People,  10  Mich.  241,  the  public.    The  words  also  must  be 
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stud  horses  through  a  city,  letting  them  out  to  mares^  on  the  public 
streets ;  and  to  be  addicted  to  public  and  notorious  drunkenness.' 
The  exhibitor  of  an  unnatural  and  monstrous  birth  is  thus  indict- 
able f  and  so  is  a  herbalist  who  publicly  exposes  and  exhibits  in  his 
shop,  on  a  highway,  a  picture  of  a  man  naked  to  the  waist,  and  cov- 
ered with  eruptive  sores,  thus  constituting  an  exhibition  offensive 
and  disgusting,  although  there  is  nothing  immoral  or  indecent  in 
the  picture,  and  his  motive  is  innocent.^  The  same  has  been  ruled 
as  to  any  scandalous  exhibition.^  But  in  all  these  cases  the  indict- 
ment must  aver,  and  the  proof  must  show,  exposure  and  offence  to 
the  community  generally ;  as  mere  private  lewdness  or  indecency  is 
not  indictable  as  a  nuisance  at  common  law.^ 


given  in  the  indictment.  State  v,  *  R.  v.  Grey,  4  F.  &  F.  73.  See  R. 
Barham,  79  N.  C.  646, 1878 ;  aff.  State  v.  Bradford,  Comb.  304. 
V,  Pepper,  68  Ibid.  269, 1873 ;  States.  »  R.  v,  Saunders,  L.  R.  1  Q.  B.  D. 
Powell,  70  Ibid.  67, 1874.  See,  under  16;  13  Cox  C.  C.  116;  Knowles  v. 
Georgia  statute,  Brady  v.  State,  48  Ga.  State,  3  Day,  103,  1808 ;  Jocko  v, 
311,  1873.  JSx  parte  Foley,  62  Cal.  State,  22  Ala.  73,  1853.  In  Com.  v. 
608,  1882 ;  Goree  v.  State,  71  Ala.  7,  Hazleton,  New  Bedford,  Mass.,  1873, 
1881;  State  v.  Bunell,  86  Ind.  313,  the  defendant  was  indicted  for  the 
1882 ;  State  v.  Clark,  31  Minn.  207,  exposure  in  a  shop  window  of  a  nude 
1883;  Stener  v.  State,  59  Wis.  472,  statuette  of  Antinous.  The  charge 
1884 ;  Thomas  v.  State,  92  Ala.  398,  left  the  question  of  indecency  to  the 
1891 ;  Walton  «.  State,  64  Miss.  207,  jury,  who  did  not  agree.  See  pamphlet 
1886;  Bassette  v.  State,  61  N.  J.  L.  report  in  Harvard  Library.  As  to 
602, 1889;  Peters  v.  State,  66  Wis.  339,  nude  pictures,  see  Com,  v.  Dejardin, 
1886 ;  under  statute  in  the  presence  of  126  Mass.  46, 1878.  Infra,  H  1606  et 
females,  see  Bragg  v.  State,  69  Ala.  seq.  As  to  exposure  of  person,  see 
204, 1880 ;  Cox  v.  State,  76  Ala.  66,  infra,  1 1468.  As  to  demoralizing  ex- 
1882.  So  also  a  noisy  singing  of  a  hibitions,  see,  further,  Thurber  v, 
ribald  song  in  the  street ;  State  v.  Sharp,  13  Barb.  627, 1862 ;  Willis  v. 
Toole,  106  N.  C.  736.  1890 ;  that  the  Warren,  1  Hilt  (N.  Y.)  690,  1869 ; 
names  of  the  parties  to  whom  the  Jocko  v.  State,  22  Ala.  73, 1853 ;  Pike 
language  was  addressed  should  be  v.  Com.,  2  Duv.  89, 1866.  As  to  in- 
alleged,  see  State  v,  Clark,  81  Minn,  decent  advertisements,  see  Theel  v, 
207, 1883.  Com.,  22  W.  N.  C.  68, 1888. 

*  Nolen  V,  Mayor,  4  Yerg.  163,  •  State  v.  Waller,  ttt  mpra.  A  uri- 
1838.  nal  placed  in  such  a  way  on  private 

*  Infra,  1 1438.  See  Smith  v.  State,  grounds  as  to  be  generally  accessible, 
1  Humph.  396, 1839 ;  State  v.  Waller,  and  to  be  conspicuous  in  a  populous 
3  Murph.  229, 1829 ;  State  v.  Sowers,  neighborhood,  may  be  a  nuisance. 
62  Ind.  311, 1876.  Chibnell  v.  Paul.  29  W.  R.  636 ;  see 

'  Harring  v.  Watson,  1   Russ.  on  Vernon  v.  Vestry  J  L.  R.  16  Ch.  D. 

Cr.  (6th  ed.)  486.  449 ;  and  see  infra^  §  1470. 
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§  1432  a.  Indecency  in  treatment  of  a  dead  human  body  is  an 
offence  at  common  law,  as  an  insult  to  public  decency,  indecent 
Hence,  it  is  indictable  to  expose  such  a   body  without  treatment 
proper  burial;*  to  wantonly  or  illegally  disturb  it,^  to  sell  dead  in- 
it,  for  mere  purposes  of  private  gain,  for  dissection,^  or 
to  disinter  it,  unless  so  directed  by  the  deceased  in  his  life  or  by 
his  relatives  after  his  death,  with  consent  of  the  public  authorities 
and  of  the  owners  of  the  ground,  where  this  is  requisite.*    Want  of 
means  to  bury  a  relative  is  a  defence  to  an  indictment  for  non- 
burial  ;*  though  this  defence  will  not  be  good  if  the  party  on  whom 

^  Kanavan's  Case,  1  Greenl.  226.  contra  bonos  mores ;  that  the  purpose 

'  2  East  P.  C.  652 ;  R.  v,  Giles,  R.  &  of  taking  up  the  body  for  dissection 

R.367;R.v.Sharpe,7Ck)zC.G.214;40  did  not  make  it  less  an  indictable 

£ng.  Law&Eq.  584;  Com.  v.Loring,  offence;  and  that  as  it  had  been  the 

8  Pick.  370, 1829.  See  Com.  v,  Cooley,  regular  practice  at  the  Gld  Bailey  in 

10  Pick.  37, 1830 ;  McNamee  v,  Peo-  modem  times  to  try  charges  of  this 

pie,  31  Mich.  473, 1876.  All  concerned  nature,  the  circumstances  of  no  writ  of 

in  the  outrage  are  principals.    Tate  v.  error  having  been  brought  to  reverse 

State,  6  filackf.  110, 1841.  any  of  those  judgments  was  a  proof  of 

•  R.  V,  Cundick,  D.  &  R.  (N.  P.)  13 ;  the  universal  opinion  of  the  profession 
R.  V.  Feist,  D.  &  B.  590  ;  8  Cox  C.  C.  upon  this  subject.  R.  v.  Lynn,  2  T. 
18 ;  R.  V.  Lynn,  2  T.  R.  733 ;  Com.  v.  R.  733 ;  1  Leach,  497.  See,  also,  R.  v. 
Cooley,  10  Pick.  37,  1830 ;  State  v,  Cundick,  Dowl.  &  Ry.  N.  P.  C.  418. 
McClure,  4  Blackf.  328, 1837.  And  it  makes  no  difference  what  are 

*  R.  V.  Sharpe,  7  Cox  C.  C.  214;  the  motives  of  the  person  who  removes 
Com.  V,  Loring,  8  Pick,  370,  1829 ;  the  body ;  the  offence  being  the  re- 
Com.  V,  Marshall,  11  Pick.  350, 1831 ;  moval  of  the  body  without  lawftil 
Tate  V.  State,  6  Blackf.  110,  1841;  authority.  R.  ».  Sharpe,  Dears.  &  B. 
State  V.  Pugley,  75  Iowa,  742,  160 ;  26  L.  J.  M.  C.  45,  where  the  de- 
1888.  See  Whart  Prec.  JJ  821  et  seq.  fendant,  from  motives  of  filial  affec- 
R.  V.  Gilles,  1  Russ.  by  Grea.  464 ;  tion,  had  removed  the  corpse  of  his 
Ru88.  &  Ry.  366  (n).  "So  to  take  up  mother  from  its  burying  place.  The 
a  dead  body,  even  for  the  purpose  of  defendant  had  in  this  case  committed 
dissection,  is  an  indictable  offence,  a  trespass  against  the  owner  of  the  soil 
Where,  upon  an  indictment  for  that  of  the  burying  place;  but,  qucBrCy 
offence,  it  was  moved  in  arrest  of  judg-  whether  if  no  such  trespass  was  com- 
ment that  the  act  was  only  one  of  mitted  the  offence  might  not  be  still 
ecclesiastical  cognizance,  and  that  the  complete."  Roscoe  Crim.  Ev.  p.  429. 
silence  of  the  older  writers  on  crown  But  the  public  authorities  may  them- 
law  showed  that  there  was  no  such  selves  exhume  a  body  for  the  purpose  of 
offence  cognizable  in  the  criminal  dissection  to  ascertain  whether  death 
courts,  the  court  said  that  common  had  been  produced  by  poison.  Peo- 
decency  required  that  the  practice  pie  v,  Fitzgerald,  105  N.  Y.  146, 1887. 
should  be  put  a  stop  to ;  that  the  ^  R.  v.  Vann,  2  Den.  C.  C.  325 ;  5 
offence  was  cognizable  in  a  criminal  Cox  C.  C.  379. 

court  as  being  highly  indecent,  and 
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th^  duty  primarily  lay  neglected  to  call  in  the  proper  authorities.^ 
A  person,  also,  is  indictable  who  buries  or  otherwise  disposes  of 
any  dead  body  on  which  an  inquest  ought  to  be  taken,  without 
giving  notice  to  a  coroner,  or  who,  being  under  a  legal  duty  to  do 
so,  fails  to  give  notice  to  a  coroner  that  a  body  on  which  an  inquest 
ought  to  be  held  is  lying  unburied,  before  such  body  has  putrefied.* 
But  "  cremating  "  a  dead  body  instead  of  burying  it,  is  not  an  in- 
dictable offence  at  common  law,  unless  the  proceedings  are  con- 
ducted in  such  a  way  as  to  be  a  nuisance.' 

It  is  also  an  offence  at  common  law  to  wantonly  deface  tombs, 
monuments,  and  graves  ;^  and  to  be  concerned  in  a  disturbance  in  a 
graveyard.'  The  passage  of  time  does  not  withdraw  from  grave- 
yards this  protection,  though  they  have  been  long  disused.^  But 
acts  of  the  legislature,  or  of  competent  municipal  authorities,  for 
the  transfer  of  dead  bodies  from  one  burying  place  to  another  are 
not  unconstitutional.^ 

1432  b.  Loud  and  unnecessary  noises  in  the  public  streets  made 
Noisy  and  J^^bitually,  SO  as  to  disturb  the  neighborhood,  are  a  nui- 
indecent  sance.®  Hence,  keeping  an  inclosed  lot  for  rifle  shooting, 
in  public  80  as  to  draw  together  numbers  of  disorderly  persons, 
streets.        many  of  them  armed  and  noisy,  is  a  common  law  nui- 

^  See  infraf  {  1565;  In  re  Bettison,  the  coroner  in  his  duties,  see  R.  v. 
L.  B.  4  Ecc.  294 ;  12  Eng.  R.  656, with  Stephenson,  13  Q.  B.  D.  381. 
Mr.  Moak's  note.    The  oflTence  in  the      '  R.  v.  Price,  L.  R.  12  Q.  B.  D.  247, 
text  is  regulated  in  most  States  by  qualifying  the  law   laid  down  in  2 
statute.     Philanthropic  or  scientific  Bl.    Com.   508;    Steph.    Ck)m.  book 
intentions  are  in  such  cases  no  defence,  ii.  part  ii.  cap.  vii.  (8th  ed.)  199. 
Com.  V.  Cooley,  10  Pick.  37, 1880 ;  1       *  Com.  v,  Viall,  2  Allen,  512, 1861 ; 
Russ.  464.  See  mpra,  i  119 ;  and  com-  Phillips  v.  State,  29  Tex.  226, 1867. 
pare  articles  in  18  Alb.  L.  J.  486-7  et      ^  1  Hawk.  P.  C.  ch.  23,  {  23 ;  9upra, 
8eq.;  1  Am.  Law  Rev.  (N.  S.)  57.  Asto  {  1431. 

statutes,  see  Com.  v,  Loring,  8  Pick.  *  Com.  v.  Wellington,  7  Allen,  299, 
870,  1829;  Com.  v.  Slack,  19  Pick.   1863. 

304, 1837.  In  R  v.  Stewart,  12  Ad.  &  '  Com.  v.  Goodrich,  13  Allen,  546, 
El.  773,  779,  it  was  held  that  the  per-  1866. 

son  under  whose  roof  another  person  ^  Com.  v.  Oaks,  113  Mass.  8, 1873. 
dies  is  under  a  legal  duty  to  carry  the  "  It  is  sufficient,"  said  Colt,  J.,  ''  if 
corpse,  decently  covered,  to  the  place  the  acts  proved  are  of  such  a  nature 
of  burial,  if  there  is  no  one  else  who  as  tend  to  annoy  all  good  citizens,  and 
is  bound  to  bury  it.  do  in  fact  annoy  any  one  present  and 

*  Steph.  Dig.  Crim.  Law,  art.  175.  not  favoring  them."  Ibid.  See  State 
That  this  is  the  case  when  a  body  is  v,  Graham,  3  Sneed,  134, 1855.  Supra, 
buried  in  such  a  way  as  to  obstruct  H  1411, 1412;  and  as  to  cases  of  noise 
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sanoe  ;^  and  so  where  noisy  crowds  are  drawn  together,  to  the  an- 
noyance of  the  neighborhood,  night  after  night,  by  fireworks.* 
IheatreSj  when  conducted  in  such  a  way  as  to  draw  together 
disorderly  people,  and,  by  immoral  plays  and  spectacles,  to  de- 
grade those  who  frequent  them,  are  nuisances  at  common  law.' 
The  same  doctrine  was  held  as  to  a  circus,  carried  on  for  eight 
weeks  near  dwelling-houses,  and  making  continuous  uproar/ 

[-4«  to  exposure  of  person,  see  infra,  §  1468.] 

VII.   OFFENCES  TO  HEALTH. 

§  1433.  Any  acts  or  omissions  which,  in  the  regular  soofwhat- 
course  of  events,  are  likely  to  generate  disease  or  commu-  jjjf^i"^^ 
nicate  infection,  expose  the  person  so  acting  or  omitting  generate 
to  act  to  an  indictment  for  nuisance.^     It  is  not  necessary 
that  the  result  should  certainly  flow  from  the  cause.     In  view  of 
the  great  stakes  involved,  and  of  the  anxiety  which  the  defendant's 
misconduct  is  likely  to  produce,  a  high  probability  of  disease  is 
sufficient.^ 

« 

on  highways,  infra,  J  1474.     State  v.  1836;  Meeker  r.  Van  Rensselaer,  15 

Britton,  48  N.  J.  L.  371,  1886 ;  An-  Wend.  397,  1836 ;  People  v.  Town- 

dereon  v.  State,  (Tex.)  20  S.  W.  Rep.  send,  3  Hill,  (N.  Y.)  479, 1842 ;  State 

8^,  1892.    Also  the  playing  of  in-  ».  Close,  36  Iowa,  670,  1872 ;  Watson 

stroments  by  Salvation  Army  in  the  e;.  Toronto  Qas  Ck).,  4  Up.  Can.  (Q.  B.) 

streets.    R.  v,  Timo  Justices,  61  L.  168;    State  v.  Rankin,  3  S.  C.  438, 

T.  92, 1884 ;  State  v.  White,  64  N.  H.  1872.    See  mpra,  |i  162  et  seq,    Wirth 

48, 1886.  V.  State,  63    Wis.  61,  1886.    As  to 

^  R.  V,  Moore,  3  B.  &  Ad.  184, 1832.  conveying  person  sick  with  smallpox 

See  Bostock  v,  R.  R.,  6  De  G.  &  S.  along   highway,  see  Com.  v.   Jolly, 

684.  (Ky.)  7  Crim.  Law  Mag.  414,  1886. 

*  Walker  v,  Brewster,  L.  B.  6  Eq.  As  to  permitting  land  to  generate  dis- 
26, 1867.  And  see  Inchbald  v.  Robin-  ease,  see  Com.  v,  Colby,  128  Mass.  91, 
son,  L.  R.  4  Ch.  App.  388, 1869.  1880. 

*  Supra^  I  1412 ;  Hawkins,  L.  362,  Allowing  noxious  waters  or  other 
{  7 ;  Wood  on  Nuisances,  3  62,  citing  filth  to  pass  from  the  defendant's  land 
People  V,  Baldwin,  1  Crim.  Rec.  (N.  to  the  land  of  neighbors  may  be  a 
Y.)  286.  As  to  crowds  so  collected,  nuisance.  Hurdman  v.  R.  R.,  L.  R. 
see  infrcL,  1 1474.  3  C.  P.  D.  168, 1878.    See  Fletcher  v. 

*  Inchbald  v.  Robinson,  L.  R.  4  Ch.  Rylands,  L.  R.  1  Ex.  266, 1866 ;  L.  R. 
388, 1869.    See  mpra,  }  1412.  3  H.  L.  Ca.  330 ;  Humphries  v.  Cous- 

*  Com.  V.  Roberts,  166  Mass.  281,  ins,  L.  R.  2  C.  P.  D.  239, 1877.  And 
1892.  so  as  to  noxious  vapors.    Shott's  Iron 

*  State  V.  Portland,  74  Me.  268,  Co.,  7  App.  Ca.  618,  1874;  Crump  v. 
1883 ;  State  v,  Buckman,  8  N.  H.  203,  Lambert,    L.    R.    3    Eq.  409,   1867 ; 
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1.    Unwholesome  Food  or  Drink. 

§  1434.  Whoever  knowingly  and  wilfully  exposes  for  sale,  or  has 

in  his  possession  with  intent  to  sell  for  human  food,  arti- 

of  expoe^    cles  which  he  knows  to  be  unfit  for  human  food,  is  indict- 

^'^  ?5         able  for  a  nuisanoe  :^  but,  to  sustain  the  indictment,  it  is 

putnd  or  '  '  ^  ^  ' 

mfecUoufl  neoessary  that  the  food  must  be  something  that  it  does  not 
drink.  purport  to  be,  e.  g.,  that  it  must  be  putrid  or  infected  with 
some  disease  or  other  injurious  quality,  making  it  preju- 
dicial to  health.*  Guilty  knowledge  is  necessary  to  constitute  the 
offence.'  The  carrier  who  knowingly  brings  such  food  to  the  market 
is  equally  responsible  with  the  vendor  f  but  if  the  meat  is  to  be  used 
for  other  than  human  food,  the  indictment  does  not  lie.'^  The  same 
rule  applies  to  the  fiimishing  others  with  unwholesome  water,* 
and  to  the  furnishing  others  (children  at  a  military  asylum)  with 

supra f  1 1412.  As  to  poisonous  trees  liable  civilly  to  the  vendee,  without 
near  boundary  line,  see  Pouting  t;.  any  fraud  on  their  part  or  warranty 
Noakes,  1894,  2  Q.  B.  291.  As  to  of  the  soundness  of  the  thing  sold ; 
failure  to  connect  with  sewer,  see  but  a  private  person,  not  following 
Com.  V.  Abbott,  160  Mass.  282, 1893 ;  any  of  these  trades  who  sells  an  un- 
and  also  privy  vault  unconnected  with  wholesome  article  for  food,  is  not  so 
sewer,  see  Com.  v.  Roberts,  155  Mass.  liable.  Burnby  v,  Bollett,  16  M.  & 
281,  1892;  Hiff  v.  School  Directors,  W.  644,  1847.  Report  of  English 
45  111.  App.  419, 1892.  Commissioners,  1879.    May  v.  Thomp- 

That  overcrowding  hooses  with  son,  83  W.  R.  733,  1885;  People  v, 
poor  people  in  time  of  infection,  so  Bussell,  59  Mich.  104,  1886.  Supra, 
as  to  endanger  the  health  of  the  com-  2  1410.  It  is  no  defence  that  the 
munity,  is  a  nuisance,  see  Rol.  Abr.  noxious  article  was  sold  under  a 
139,  pi.  3;  Wood  on  Nuisances,  {  71 ;  patent  from  the  United  States.  Pal- 
Meeker  V.  Van  Rensselaer,  15  Wend,  mer  v.  State,  39  Ohio  St.  236, 1883. 
397, 1836 ;  State  v.  Purse,  4  McC.  472,  «  R.  v.  Stevenson,  3  F.  &  F.  106, 
1828.  Infra,  J  1436.  Blackburn's  1862 ;  People  v,  Parker,  38  N.  Y.  85, 
Case,  cited  infra,  i  1836.  1868 ;  Goodrich  v.  People,  19  Ibid. 

1  R.  V,  Haynes,  4  M.  &  S.  214, 1834;  574, 1859 ;  State  v.  Norton,  2  Ired.  40, 
R.  V,  Stevenson,  3  F.  &  F.  106, 1862 ;   1841 ;    State    v.     Smith,   3    Hawks, 
State  V.  Smith,  8  Hawks,  378,  1824 ;   878, 1824 ;  Daly  v.  Webb,  4  Irish  R. 
Hunter  v.   State,  1  Head,  160, 1858.  C.  L.  309.    See  Stein  t;.  State,  37  Ala. 
In  England,  victuallers,  brewers,  and  123, 1861 ;  Kirk  v,  Coates,  L.  R.  16  Q. 
other  common  dealers  in  victuals,  who  B.  D.  49, 1885.    Supra,  i  1118. 
in  the  course  of  their  trade  sell  pro-       '  Ibid.    See  supra,  J  87 ;    Whart. 
visions  unfit  for  the  food  of  man,  are  Crim.  Ev.  ?  39. 
criminally  responsible  under  51  Hen.       *  R.  v,  Jarvis,  3  F.  &  F.  108, 1862. 
III.  "Pillor  et   Tumbrel,  etc.,"  and       *  R.  v.  Crawley,  3  F.  &  F.  109, 1862. 
of  Edw.  I.  "De  Pistoribus  et  Hasia-  See  mpra,  J  1118. 
toribus  et  aliis  Vitellariis,"  and  are      •  Statev.Buckman.8N.H.203,1836. 
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unwholesome  bread/  and  to  the  pollution  of  water,^  and  to  the 
drawing  together  of  water  in  pools  in  such  a  way  as  to  stagnate 
and  poison  the  air.^  But  preparing  a  single  portion  of  deleterious 
food  for  a  single  person^  though  it  may  be  an  attempt  or  assault^  is 
not  a  nuisance.^ 

The  pollution  of  a  spring  or  stream  of  water,*  and  the  supplying 
a  market  with  food  likely  to  engender  disease,*  are,  independent  of 
the  question  of  nuisance,  misdemeanors  at  common  law.  Whether 
I  supplying  deleterious  food  or  drink  is  an  assault  is  elsewhere  con- 

sidered.^ 

§  1435.  It  should  be  remembered  that  much  food  is  unwhole- 
some which  it  is  not  indictable  to  sell  as  human  food :  ^ 

Mere  un- 

e.  a,  rich  and  highly  seasoned  dishes.  Hence  it  is  not  whole- 
enough  in  the  indictment  to  aver  the  selling  of  "un  whole-  isnotsuffi- 
some  food;"  but  the  kind  of  food  (e.  ^.,  beef)  must  be  ^*®^*' 
mentioned,  and  it  must  be  averred  to  be  diseased,  or  so  spoilt  or  in- 
fected as  to  make  it  unwholesome.^  But  the  offence  is  completed 
by  the  sale  of  food  the  seller  knows  to  be  diseased  and  poisonous, 
without  proof  of  sickness  caused  thereby,  or  averment  or  proof  that 
the  food  was  sold  to  the  vendees  to  be  eaten  by  them,  if  the  sale 
were  for  human  use.^  The  names  of  the  vendees,  not  being  ma- 
terial to  the  offence,  need  not  be  averred.^*' 

As  we  have  already  seen,  latent  adulterations  of  food  meant  for 
public  use  may  be  proceeded  against  as  cheats." 

2.  Contagious  Diseases. 

§  1436.  For  the  same  reasons,  it  is  indictable  to  expose  to  the 
public  a  human  being  or  brute  animal   having  a  contagious  dis- 

*  R.  V.  Dixon,  3  M.  &  S.  11, 1883.         Sir  J.  P.  Stephen  pig.  Crim.  Law, 
"  l7\fra,  i  1477.  art  187)  thus  states  the  law : 

»  State  V,  Close,  35  Iowa,  679, 1872 ;  "  Publicly  and  wilfully  exposing  or 

Com.  V,  Webb,  6  Rand.  726,   1828;  causing  to  be  exposed  for  sale  articles 

j                           Douglass  V,  State,  4  Wis.  387, 1855.  of  food  unfit  for  consumption,  and 

'                               ^  R.  v.  Hanson,  2  C.  &  K.  912, 1849 ;  knowingly  permitting  servants  to  mix 

Com.  V.  Stratton,  114  Mass.  303, 1873.  unwholesome  ingredients  in  articles 

^  State  V.  Buckman,  tU  supra ;  State  of  food,  are   acts    endangering   the 

i;.  Wahl,  (Kans.)  11  Pac.  Rep.  911,  health  or  life  of  the  public  within 

1886.  the  meaning  of  this  article.''    This  is 

*  State  V,  Smith,    3  Hawks,  378,  defective  in  not  averring  ''  for  human 
1824 ;  and  cases  cited  in  prior  notes,  use." 

'  Supra,  i  610.  •  Goodrich  v.  People,  ut  supra, 

"  GoodrichI  v.  People,  3  Park.  C.       *°  Ibid. 
R.  622 ;  19  N.  Y.  574, 1859.  "  Supra,  J 1120. 
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And  80  as    ease :  nor  is  it  necessary  in  such  case  that  the  indictment 

to  oommU'  . 

nication  of  should  aver  a  nuisance.^    And  so,  as  has  been  seen,  doing 
anything,  or  maintaining  any   building  or  institution, 
likely  to  generate  infection,  is  indictable.* 


VIII.   OFFENSIVE  INDUSTRIES. 

§  1437.  Can  an  industry  which  is  essential  to  the  public  welfare 
be  convicted  and  abated  as  a  nuisance,  because  it  is  offensive  to  the 
vicinity  ?  This  is  a  question  that  has  been  already  discussed,  and 
will  be  noticed  in  some  of  its  relations  hereafter.  It  has  been  seen 
that  no  prescription  can  be  pleaded  for  a  nuisance,'  and  that  neither 
its  collateral  benefit  to  the  community,^  nor  the  good  intent  of  the 
projector,^  is  a  defence.  It  has  been  seen  that  it  is  enough  in  such 
case  to  sustain  a  conviction  that  the  comfort  of  the  community  was 
impaired.*  It  has  also  been  seen  that  when  population  moves  up  to 
a  nuisance,  which  previously  was  in  a  solitude,  then,  as  a  general 
rule,  the  nuisance  must  recede.^  As,  however,  this  is  a  rule  subject 
to  some  exceptions,  it  is  better  to  view  it  as  it  bears  on  three  dis- 
tinct conditions  of  fact. 

§  1438.  First,  when  the  industry  is  originally  planted  in  a  popu- 
Offenaive     ^^^^  community.     Here  there  can  be  no  question.     The 
industry      industry,  if  a  nuisance,  must  be  abated.^ 
planted  in       §  1489.  Secondly,  when  the  industry  is  originally  planted 


^  E.  V.  Vantandillo,  4  M.  &  8.  73,  of  Blackburn    for   sending  infected 

1816;R».  Burnett,  4  Ibid.  272, 1816;  clothing  to  New  York  in  order  to 

R.  V,  Henson,  Dears.  C.  C.  24,  1852.  generate   disease,  the    British  crown 

As    to    moving   diseased  sheep,  see  ofScers  concurred  in  the  opinion  that 

State  V.   Sterritt,  19  Oreg.  352, 1890 ;  the  offence  was  indictable  at  common 

Wirth  V.  State,  63  Wis.    61,    1885;  law.     The  defendant  was  acquitted 

Hartloyet;.Fox,29Atl.Bep.  601, 1898.  from  want  of  evidence.     Dip.  Cor. 

See  Smith  v.  Baker,  U.  S.  Cir.  Ct.  U.  S.  1866-6 ;  1. 168, 187.    See  article 

(N.  Y.)  1884 ;  30  Alb.  L.  J.  163 ;  1  Am.  on  Extra-territorial  Crime  in  Grim. 

L.  Joum.  363 ;   where  it  was  held  that  Law  Mag.  for  March,  1886.     And  see 

to  take  a  child  with  whooping-cough  to  Fairlee  v.  People  11  111.  1,  cited  tupra, 

a  boarding-house   whereby  boarders  3  626. 

were  induced  to  leave,  and  the  plain-  '  Supra,  {  1415. 

tiff's  (the  landlady's)  child  caught  the  *  Supra,  \  1416. 

disease,  gives  the  plaintiff  a  right  to  '  Supra,  {  1421. 

damages.  •  Supra,  22  1410  et  seq. 

»  Supra,  ll^S,    Metropoltian  Asy-  ^  Supra,  J  1415. 

lum  V.  Hill,  44  L.  T.  (N.  S.)  653, 1881 ;  *  Com.  v.  Rush,  11  Lane.  Law  Rev. 

Meeker  v.  Van  Rensselaer,  16  Wend.  97, 1894. 
397, 1836.  In  1865,  in  the  prosecution 
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within  the  limits  of  an  incorporated  city  or  village,  but  populous 
where  there  are  no  dwelling-places  in  the  vicinity  at  the  nity. 
time  of  its  origination.     The  law,  in  this  case,  is  clear,  offensive 
Whoever  builds  in  a  district  set  apart  especially  by  the  |^^,^'2Si 
law  for  urban  purposes,  does  so  with  notice  that  any-  if  placed 
thing  inconsistent  with  such  purposes  must  be  abandoned  city 
when  the  comfort  of  the  population  requires  the  sur-  ^™***' 
render.^ 

§  1440.  Thirdly,  when  the  industry  is  originally  planted  in  an 
uninhabited  district,  not  part  of  an  incorporated  city  or 
village,  and  is  subsequently  approached  by  population  to  such  in- 
whom  it  is  a  nuisance.    Here  the  law  also  is,  that  in  such  ^nS^ 
case  the  industry  must  retire,  to  take  up  its  seat  in  a  dis-  '©pod®*  in 
trict  to  which  population  has  not  yet  reached.     Yet  it  is  cases, 
impossible  to  study  the  cases  without  seeing  that  the  ques-  uiatSnap^ 
tion  is  treated  as  one  of  expediency,  as  the  issue  (that  of  g^a<^*«» 
comfort)  indeed  invites.   Whose  expulsion  would  produce  tion  of 
the  most  general  inconvenience — the  "nuisance"  or  the  en^. 
population  ?    If  the  "  nuisance  "  be  essential  to  the  com- 
munity at  large — if  it  cannot  be  pushed  into  remoter  and  more 
desolate  regions  without  great  inconvenience — if  the  population 
affected  by  it  can  with  comparatively  little  inconvenience  retire — 
then  the  latter  cannot  claim  that  the  former  be  expelled.^    Of  such 
cases  as  these  we  have  illustrations  in  various  public  works  insti- 
tuted by  government,  and  in  chartered  corporations  for  travel.^  On 
the  other  hand,  when  the  "  nuisance  "  can  be  readily  sequestered  to 

^  See  Ball  v.  Eoy,  L.  B.  8  Ch.  467,  plied,  and  when  due  care  and  dili- 
1872 ;  Broder  v,  Saillard,  L.  B.  2  Ch.  gence  have  been  shown.  People  v. 
D.  692, 1875.  N.  Y.  Gas  Light  Co.,  64  Barb.  66, 

»  See  Ellis  v.  State,  7  Blackf.  634,  1872.  See  Com.  r.  Reed,  84  Pa.  276, 
1846;Com.  V.Miller,  139  Pa.  77,1891,  1869;  Beatrice  Gas  Co.  v,  Thomas, 
where  it  was  also  held  that  it  was  in  (Nebr.)  69  N.  W.  Bep.  926,  1894.  ^- 
the  discretion  of  the  judge  to  allow  pra,  {  1424.  As  to  a  petroleum  re- 
the  jury  to  yiew  the  premises.  finery,  see  Jones  v.  Cook,  L.  B.  6  Q. 

»  See  mpra,  J  1424.  Thus,  on  the  B.  606,  1871 ;  Com.  r.  Kidder,  107 
ground  that  a  gas  manu&ctory  is  es-  Mass.  188, 1871.  As  to  a  tannery,  see 
sential  to  the  comfort  and  safety  of  Statet;.Trenton,36N.  J.  L.  (7  Vroom) 
cities,  it  has  been  ruled,  in  a  case  al-  283,  1873.  As  to  brickmaking,  see 
ready  cited,  that  when  such  a  manu-  Huckenstine's  App.,  70  Pa.  102, 1872. 
factory  is  chartered  for  the  purpose  As  to  a  swine-yard.  Com.  v.  Van 
by  the  legislature,  no  indictment  lies  Sickle,  Brightly,  69,  1846 ;  and  see 
when  the  processes  adopted  for  the  aupray  2  1412. 
purpose  are  the  best  that  can  be  ap- 
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a  more  secluded  spot,  while  the  population  has  taken  root,  and  can- 
not readily  be  moved,  then  the  former  must  give  way  to  the  latter.^ 
It  should  be  remembered,  however,  that  no  mere  sentimental  or 
nervous  sensibility  will  be  ground  for  a  conviction.  The  "nui- 
sance "  must  be  reasonably  oflensive.^ 

IX.   EXPLOSIVE  AND   INFLAMMABLE   CX)MPOUNDS. 

§  1441.  It  is  a  nuisance  at  common  law  to  keep  or  manufacture 
explosive  or  inflammable  compounds  in  such  a  way  as  to 
^3^  oBive  j^  productive  of  terror  or  peril  to  the  community.*  Li- 
muS^  censes  for  such  keeping  or  manufacture  are  to  be  strictly 
careftiUy  construed,  and  their  restrictions  conformed  to  closely.  Nor 
will  they  be  stretched  to  authorize  any  offence  they  do 
not  expressly  cover.*  Thus  a  license  from  government  to  manu- 
facture or  keep  on  hand  petroleum,  under  such  conditions  as  will 
prevent  explosion,  is  no  defence  to  an  indictment  against  the  manu- 
facture of  such  petroleum  in  such  a  way  as  to  diffuse  unwholesome 
and  offensive  vapors.*  The  same  distinctions  apply  to  gunpowder.* 
Spring  guns,  also,  may  be  proceeded  against  as  nuisances.^ 

X.   NUISANCES  OF   PERSONAL   DEPORTMENT. 

§  1442.  When  a  woman  is  habitually  addicted  to  scolding  at  and 
before  persons  in  general,  on  the  highway,  or  in  a  populous  neigh- 

'  Supra,  1 1416.  See  Com.  v.  Upton,  *  See  gupra,  i  1424. 

6  Gray,  473, 1856 ;  Aahbrook  v.  Com.,  *  Com.  v.  Kidder,  107  Mass.  188, 

1  Bush,  189,  1866;  Grand  Rapids  v.  1871.    See  Wier's  Appeal,  74  Pa,  280, 

Weiden,  97  Mich.  82, 1893.  1873.    Supra,  §  1424.    Aa  to  selling 

'  Supra,  i  1414.  petroleum  below  required  proof,  see 

»  B.  V.  Lister,  Dears.  &  B.  209, 1856 ;  People  v.  Nobles,  1  N.  Y.  Cr.  459, 

Hepburn  v.  Lordan,  2  H.  &  M.  345 ;  1883. 

Williams  v.  East  India  Co.,  3  East,  '  People  v.  Sands,  ut  supra ;  Brad- 

192,  201, 1802 ;  State  v.  Hart,  34  Me.  ley  v.  People,  vJt  mpra.    As  to  gun- 

36, 1852 ;  Truemant;.  Casks,  Thach.  C.  powder  under  English  statute,  see  B. 

C.  14, 1823 ;  Com.  v.  Kidder,  107  Mass.  v.  Mutters,  1  B.  &  A.  362 ;  Webley  t;. 

188, 1871 ;  People  v.  Sands,  1  Johns.  Woolley,  L.  R.  7  Q.  B.  61,  1871 ;  El- 

78,  1806 ;  Bradley  v.  People,  56  Barb,  liott  v.  Majendie,  Ibid.  429 ;  Briggs  v. 

72,  1866 ;  Myers  v.  Malcohn,  6  Hill,  Mitchell,  2  B.  &  S.  523, 1862.    Supra, 

(N.  Y.)  292,  1844;  Wier's  App.,  74  21412.  As  to  fireworks  under  statute, 

Pa.  230, 1873 ;  Cheatham  v.  Shearon,  see  Bliss  v.  Lilley,  3  B.  &  S.  128, 

1  Swan,  (Tenn.)  213,  1851;  Hazard  1862;   King  v.  Ford,  1  Stark.  421, 

Powder  Co.  v,  Volger,  58  Fed.  Rep.  1816 ;  Ibbotson  v.  Peat,  3  H.  &  C. 

152, 1893;  State  v,  Paggett,  8  Wash.  644,  1865. 

579, 1854.  '  Supra,  J  464. 
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borhoody  so  as  to  disturb  passers-by,  she  may  be  indicted  as  a 
common   scold/    and   it  is  enough    if   the   indictment 
simply  avers  her  to  be  such.^    Anger  or  malice  is  not  a  ^^^°n. 
necessary  constituent  of  the  offence.'     Duckine,  how-  dic*»bie  at 
ever,  which  was  the  old  common  law  punishment,  is  now  law. 
obsolete.* 

§  1443.  A  common  brawler  is  a  person  addicted  to  constant  noisy 
public  brawling  and  quarrelling.     The  offence  is  in  some 
States  indictable  by  statute ;  in  others  at  common  law.^  oommon 
It  is  not  necessary  to  constitute  this  offence,  or  that  of  a  ^^^  ®"' 
common  scold,  that  the  brawling  and  scolding  should  be  in  the 
public  streets.     If  it  takes  place  within  a  house,  and  yet  is  so  vehe- 
ment and  vituperative  as  to  disturb  the  public  peace  outside,  it  is 
indictable.^    A  common  profane  swearer  or  user  of  indecent  lan- 
guage has  been  said  to  b^  in  like  manner  and  with  like  limitations 
indictable  at  common  law.^ 

§  1444.  A  common  barrator^  e.  g.y  a  person  who  habitually' 
foments  vexatious  and  groundless  litigation  among  citi-  ^^^      ^ 
2ens,  irrespective  of  any  private  relations  he  may  sustain  common 
to  them,  is  indictable  as  a  nuisance  at  common  law.^®  The  Common 
gratuitous  or  venal  fostering  of  litigation,  under  the  name  ^^^^^ 

*  B.  V.  Foxby,  6  Mod.  11,  1702;  and  for  Texas,  see  Pollock  r.  State,  32 
U.  S.  V.  RoyaU,  3  Cranch  C.  C.  618,  Tex.  Cr.  29,  1893.  For  insufficient 
1869 ;  Com.  v,  Foley,  99  Mass.  497,  eyidence,  see  Jacksonville  v.  Headen, 
1868;    Com.   v.  Mohn,  62    Pa.  243,  48  111.  App.  60, 1891. 

1866 ;  James  v.  Com.,  12  S.  &  B.  220,  •  Com.  v.  Foley,  99  Mass.  497, 1868. 

1825.     Oonira,  Com.  v,  Hutchinson,  5  See  B.  v.  Taylor,  2  Ld.  Baym.  879, 

Clark,  (Pa.)  321;  s.  c.  8  Am.    Law  (2  Anne);  Keller  v.  State,  25  Tex. 

Beg.  113,  1854.  App.  325,  1888;    under  statute,    see 

The  offence  must  be  to  the  public,  Mullens  v.  State,  82  Ala.  42, 1886. 

not  to  an  individual  alone.    State  v,  "*  Barker  v.  Com.,  19  Pa.  412, 1852 ; 

Schlottman,  52  Mo.  164, 1873.  Bell  v.  State,  1  Swan,  42,  1851.    See 

'  Ibid.    See  J' Anson  v.  Stuart,  1  supra^  i  1432;  Foreman  ».  State,  31 

T.  B.  748, 1787;  State  v.  O^Mally,  48  Tex.  Cr.  477, 1893;  Newton  v.  State, 

Iowa.  501, 1878;  cited  Whart.  Cr.  PI.  (Ga.)  19  S.  E.  Bep.  895, 1894;  under 

&  Pr.  I  203.  statute,  see  Quin.  v.  State,  65  Miss. 

*  U.  S.  V,  Boyall,  ut  supra,  479,  1889 ;  Mullens  v.  State,  82  Ala. 

*  James  t?.  Com.,  12  S.  &  B.  220,  42,  1886. 

1825.  •  Dickinson  Q.  S.  217.  As  to  cham- 

*  See  Com.  v.  Foley,  99  Mass.  497,  perty,  see  in/raf  J  1853. 

1868,  as  to  Massachusetts  statute ;  and  "  There  must  be  at  least  three  cases, 

see,  also,  Com.  v.  Harris,  cited  supray  B.  v.  Hardwick,  1  Sid.  282. 

i  1412.    As  to  Arkansas  statute,  see  ^^  4  Bl.  Com.   134 ;  1  Hawk.  P.  C. 

State  V.  Hutson,  40  Ark.  361,  1883;  475;  State  v.  Chitty,  1   Bailey,  379, 
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of  ch^per^  „d  ^..en^oe,  i.  t«e.ft»  »™lde^.  <W„ 
i^iet;e8  are  indictable  in  some  States  by  statute^  bat  in  such  case 
habitual  thieving  must  be  proved.* 

§  1445.  Eavesdropping  may^  in  like  manner^  be  indictable  as  a 
,  ^       ,    nuisance.^     It  should,  however,  to  be  indictable  at  com- 

And  BO  of  .       '  ^      , 

eavefldrop-  mon  law^  be  habitual^  and  combine  the  lurking  about 
^"'  dwelling-houses,  and  other  places  where  persons  meet 

for  private  intercourse,  secretly  listening  to  what  is  said,  and 
then  tattling  it  abroad.^  It  is  a  good  defence  that  the  act  was 
authorized  by  the  husband  of  the  prosecutrix.*  The  offence,  it  is 
said,  may  be  committed  by  stealthily  lurking  around  a  grand  jury, 
and  repeating  their  secret  proceedings .• 

§  1446.  Open  and  gross  lewdness  is  in  some  jurisdictions  indict- 
And  80  of  ^^^^  ^y  statute,^  and  is  so  at  common  law,  with  the  quali- 
persone  fications  above  stated.®  Lewdness,  however,  is  not  a  desig- 
andopenij  nation  of  character,  but  a  conclusion  of  law,  of  which  it  is 
lewd.         necessary  to  state  the  premises  of  fact.®    And  to  sustain  a 

1880.      A   person   who    maliciously  ^  So  in  Massachusetts,  where  it  was 

splits  suits  so  as  to  accumulate  costs  held  that  indecent  exposure  of  person 

is  indictable  at  common  law.    Ck)m.  was  **  gross  lewdness  "  under  the  stat- 

».  McCulloch,  15  Mass.   227,    1818.  ute.    Com.  v.  Wardell,  128  Mass.  62, 

See  Com.  v.  Davis,  11  Pick.  432, 1831.  1880;  State  v.  Millard,  18  Vt.  574, 

See   infra,  i  1853.     By  H  182-5  of  1846.    See  infra,  |  1469;  Grisham  v. 

the  New  York  Penal  Code  of  1882,  State,    2  Yerg.  589,  1881 ;  where  it 

barratry  is  made  a  misdemeanor,  and  was  held  that  to  an  indictment  against 

is  defined  to  be  the  practice  of  excit-  two  for  lewdness,  it  is  no  defence  that 

ing  groundless  judicial  proceedings,  the  parties  were  married  by  rites  not 

Particular  acts  need  not  be  specified  recognized  by  the  State  as  legal.  And 

in  the  indictment.  J' Anson  v,  Stuart,  see  Com.  v,  Munson,  127  Mass.  460, 

1  T.  B.  754.  1879 ;  infra,  J§  1726, 1747,  1748 ;  Peak 

*  Infra,  H  1853,  1854.  v.  State,  10  Humph.  99,  1849.  Supra, 
«  World  V.  State,  50  Md.  49, 1878.  J  1432.  See,  however,  contra,  State  v, 
«  U.  S.  V.  Royall,  tU  supra.  Branson,  2  Bailey,  149,    1831.    For 

*  4B1.  Com.  168.  See  Com.  v.  Lov-  illicit  cohabitation,  see  infra,  I  1747. 
ett,  4  Clark,  (Pa.)  5,  1831 ;  8  Haz.  Pa.  For  statute  defining  the  keeper  of  a 
Reg.  305 ;  Com.  v.  Mergelt,  cited  bawdy  house  as  a  disorderly  person. 
Ibid. ;  State  v.  Williams,  2  Tenn.  108,  see  City  v.  Snyder,  75  Mich.  649, 
1808.    Supra,  il%.  1889. 

The  offence  is  made  indictable  by       '  Supra,  1 1432. 
{  436  of  the  New  York  Penal  Code  of      '  Dameron  v.   State,  8    Mo.    494, 
1882.  1844;  Com.  v.  Brown,  141  Mass.  78, 

*  Com.  V.  Lovett,  supra.  1886.  Such  facts  when  stated  do  not 
.  '  State  V.  Pennington,  3  Head,  299,  make  the  indictment  bad  for  duplicity. 
1859.                                                        State  v.  Stout,  112  Ind.  245,  1887. 
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charge  of  hauntiDg  houses  of  ill-fame,  there  must  be  a  scienter} 
The  evidence  by  which  such  an  indictment  may  be  sustained  is 
necessarily  circumstantial.^ 

Night-walkers,  i.  e.,  persons  who  stroll  the  streets  at  night  for 
immoral  purposes,  are  indictable  at  common  law.^ 

§  1447.   Common  drunhenne%s  may  be  treated  as  a  nuisance  when 
it  is  such  as  habitually  to  shock,  molest,  and  disturb  the  And  so  of 
community  at  large.*     ^*  Common  ^'  does  not  in  this  sense  drunk-"^ 
mean  constant.     It  is  enough  if  the  drunkenness  be  fre-  *^^"- 
quent.^    By  statute  private  drunkenness  is  in  some  jurisdictions 
made  indictable.* 

§  1448.  Publishers  of  false  alarms,  or  of  intelligence  calculated  to 
disturb  the  peace  of  a  community,  on  the  same  principles  on 
which  common  scolds  and  common  barrators  are  indict-  ftetise  news- 
able,  are  subject,  if  the  offence  be  continuous  and  directed  ™^°*®"- 

^  Brooks    V.  State,    2  Yerg.  482,  common  thief  under  statute,  see  B. 

1831 ;  State  v.  Botkin,  71  Iowa,  87,  v.  Clark,  83  W.  B.  226,  1886.    As  to 

1887.  peddler,    see  Village    v.  Fisher,    17 

*  Peak  V,  State,    10   Humph.  99,  N.  Y.  Sup.  609,  1892.    As  to  vag- 

1849;    Mynatt  v.  State,  8  Lea,  47,  rants    under  statute,   see   Pierce  v. 

1881.    A  man,  69  years  old,  of  good  State,  67  Ga.   723,  1881 ;   Matter  of 

morals,  conveyed   all    his    property,  Moses,  1  N.  Y.  Cr.  608,  1883 ;  Powton 

worth    about   $1600,  to  a  prostitute  v.  Hill,  L.  R  12  Q.  B.  D.  806,  1884; 

under  an  agreement   wherefore  she  Johnson  v.  County,  18  Chic.  L.  N.  84, 

was  to  give  him  a  room  and  board  1886;  Penny  v.  Hanson,  L.  B.  18  Q. 

him  for  the  rest  of  his  life  and  give  B.  D.  478,  1887.    In  re  Jordan,  90 

him  decent  burial,  he  to  aid  her  in  Mich.  3, 1892. 

doing  chores,  etc.    Whether  he  knew  *  See  Com.  v.  Boon,  2  Gray,  74, 

of  the  character  of  the  woman  or  of  1864;  Smith  v.  State,  1  Humph.  396, 

the  house  when  he  made  the  grant  1839 ;  State  v.  Waller,  3  Murph.  229, 

did  not  clearly  appear.    Held  he  was  1819.     For  indictment,  see  State  v, 

rightly  convicted   of    frequenting  a  Moriarty,  74  Ind.  103,  1881 ;  State  v, 

house  of  ill-fame  and  of  associating  Welch,  88  Ind.  308,  1882;   State  v. 

with  females   known  or  reputed  as  Flynn,  16  B.  1. 10,  1887. 

prostitutes.  Weideman  t;.  State,  4  Ind.  *  State  t;.  Pratt,  34  Vt.  323, 1861 ; 

App.  397,  1891.  Com.    v.  McNamee,    112  Mass.  286, 

»  State  V.  Dowers,  46  N.  H.  643,  1873. 

1864.      See  supra,  §  441.    Ex  parte  •  Com.  v.  Miller,  8  Gray,  484, 1867 ; 

McCarthy,  72  Cal.  384,  1887 ;  Stokes  Com.  v.  Conley,  1  Allen,  6, 1861 ;  Mur- 

t;.  State,  92  Ala.  73, 1891 ;  Williams  v.  chison  v.  State,  24  Tex.  App.  8,  1887 ; 

State,  98  Ala.  62, 1893.    But  the  mere  State  v.  Brown,  38  Kans.  390,  1888 ; 

presence  of  a  prostitute  within  the  State  v.   Austin,  62  Vt.  291,  1890; 

city  limits  is  not  indictable.    Paralee  State  v.  McLoon,  78  Me.  420,  1886. 

V.  State,  49  Ark.  166,  1887.     As  to  In  re  Irish,  64  Vt.  376,  1892. 
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at  the  community  generally,  to  penal  discipline.^  Under  this  head 
may  be  classed  a  case  in  which  it  was  held  that  it  is  an  indictable 
offence  to  tamper  with  telegraph  wires^  so  as  to  give  a  false  alarm 
of  fire.* 

XI.     DISORDERLY,   BAWDY,   AND  TIPPLINQ-HOUSES. 

§  1449.  A  bawdy-house^  (or  a  house  of  ill-fame  as  it  is  sometimes 
Bawdy-  called)  is  a  house  kept  for  the  reception  of  persons  who 
d?"rd6ri*^  choose  to  resort  to  it  for  the  purpose  of  illicit  sexual  in- 
hom  tercourse,  and  is  indictable  at  common  law.^  But  the 
able  at  house  must  be  resorted  to  in  common  by  other  women 
oommon      ^^^^^    j^    keeper  when    a  woman.*    It    is    immaterial 

*  B.  V,  Harris,  7  How.  St  Tr.  925,  bell  for  it  is  not  indictable, see  Stater. 
1680 ;  2  Inst  226-7 ;  4  Bl.  Com.  149.  Briggs,  22  Vt  321, 1860 ;  cited  eupra, 
Supra,    i    1374.     "This    indictment  §1411. 

charges  the  unlawful  circulation  of  a  *  Koppersmith  v.  State,  51  Ala.  6, 
false  report  by  hand-bills  posted  on  1874. 

the  corners  of  the  public  streets,  and  '  As  to  power  of  municipality  to 
other  public  places  in  the  city,  calling  license  such  house,  see  In  re  Garza, 
on  the  citizens  to  look  out  for  a  child-  28  Tex.  App.  381, 1890. 
stealer,  describing  her  as  a  woman  ^  4  Bl.  Com.  168 ;  B.  v.  Williams,  10 
about  twenty-four  years  of  age,  etc.  Mod.  63,  (10  Anne) ;  B.  t;.  Bice,  L.  B. 
The  hope  is  suggested  that  she  may  1  C.  C.  21,  1866;  U.  S.  v.  Stevens,  4 
be  discovered  and  brought  before  the  Cranch  C.  C.  341,  1833 ;  Jennings  v. 
public,  where  she  may  be  observed  by  Com.,  17  Pick.  80,  1835 ;  Com.  v, 
both  heads  of  families  and  their  chil-  Lewis,  1  Mete.  151,  1840;  Com.  v. 
dren,  etc.  That  this  publication,  Kimball,  7  Gray,  328,  1856 :  Cadwell 
given  to  the  public  in  the  manner  v.  State,  17  Conn.  467,  1846 ;  Jacob- 
above  stated,  constitutes,  in  whatever  owsky  v.  People,  6  Hun,  524,  1876; 
light  it  may  be  viewed,  a  common  Barnesciotta  v.  People,  10  Ibid.  137, 
nuisance,  cannot,  we  think,  be  well  1877 ;  King  v.  People,  83  N.  Y.  587, 
questioned ;  that  it  is  injurious  to  both  1881 ;  State  v,  Williams,  80  N.  J.  L. 
the  comfort  and  healtii  of  a  large  (1  Vroom,)  102,  1862 ;  State  v.  Evans, 
number  of  persons  in  the  community  5  Ired.  603,  1845 ;  Smith  v.  Com.,  6 
in  which  the  report  has  been  put  in  B.  Mon.  21,  1845 ;  State  v,  Bentz,  11 
circulation  is  self-evident,  because  its  Mo.  27,  1847 ;  Ex  parte  Birchfield,  52 
tendency  is  to  fill  the  mind  with  anx-  Ala.  377,  1877.  People  v,  Sadler,  97 
iety,  fear,  and  alarm,  to  the  absolute  N.  Y.  146, 1884. 
destruction  of  the  comfort  and  happi-  *  State  v.  GJarity,  46  N.  H.  61, 1866 ; 
ness  of  many,  and  by  this  means  is,  to  Com.  i;.  Lambert,  12  Allen,  177, 1866  ; 
a  greater  or  less  extent,  injurious  to  Cadwell  v.  State,  17  Conn.  467,  1846 ; 
the  health  of  persons  brought  under  State  v.  Main,  31  Ibid.  572,  1868. 
such  influence."  Com.  v,  Cassidy,  6  Infra,  i  1455 ;  State  v.  Lee,  80  Iowa, 
Phila.  82, 1865.  Allison,  J.  See  nipra,  75,  1890 ;  State  v,  Calley,  104  N.  C. 
1 1121.  858, 1889;  but  contra,  People  v.  Mal- 

That  to  falsely  and  maliciously  an-  lette,  79  Mich.  600,  1890. 
nounce  a  man's  death  and  toll  the 
292 


OHAP.  XXII.]  NUISANCE.  [§  1449. 

"whether  indecent  or  disorderly  conduct  is  perceptible  from  the 
outside."^ 

A  disorderly  house  is  a  house  kept  in  such  a  way  as  to  disturb, 
annoy,  or  scandalize  the  public  generally,  or  the  inhabitants  of  a 
particular  vicinity,  or  the  passers  in  a  particular  highway,  and  is 
indictable  at  common  law  f  and  an  inn,  or  building,  to  which  the 
public  have  access  generally  may  be  "disorderly"  when  the  disorder 
is  only  inside,  and  is  not  heard  outside,  if  it  disturb  those  who  have 
right  of  access  to  the  house.^  So,  though  a  mere  tippling-house  is 
not  per  se  a  nuisance  at  common  law,*  yet  it  is  otherwise  with  a  house 
kept  for  promiscuous  and  noisy  tippling,  promoting  drunkenness  in 
a  community,' or  when  unlawful  sales  are  made  to  all  parties  apply- 
ing.^ But  to  make  a  house,  as  a  disorderly  house,  a  nuisance  at 
common  law,  it  must  offend  a  class  larger  than  its  own  private  in- 
mates/ The  disorder  must  be  in  a  place  to  which  the  public  at  large 
have  access.*    What  is  disorder,  however,  is  conditioned  by  circum- 

^  Steph.  Dig.  Crim.  Law,  art.  180;  son  v.  Com.,    12  B.  Mon.  2,    1851; 

citiiig  1  Bufls.  on  Cr.  448;  B.  v.  Bice,  State  i;.  Bertheol,  6  Blackf.  474, 1843 ; 

L.  B.  1  C.  C.  21, 1866.    See  King  v.  State  v,  Mullikin,  8  Ibid.  260,  1846 ; 

People.  83  N.  Y.  687, 1881 ;  Price  v.  State  v,  BobertBon,  86    N.    C.  628, 

State,  %  Ala.  1, 1892.  1882.    A  license  to  sell  liquor  does 

'  In/ray  2  1466 ;  State  v.  Bailey,  1  not   protect   such    a   house.     Infra, 

Post.  343,  1860 :  State  v.  Stevens,  40  g  1454 ;  State  v,  Thornton,  Busbee, 

Me.  559,  1855;   Com.  v,  Cobb,  120  262,  1863.    And  to  permit  immoral 

Mass.  356, 1876 ;  Hunter  v.  Com.,  2  S.  acts  in  a  house  open  to  the  public 

&  B.  298,  1816 ;  Clementine  v.  State,  makes  it  a  disorderly  house.    State  v, 

14  Mo.  112,  1851 ;  Hackney  v.  State,  Williams,  (1  Vroom,)  30  N.  J.  L.  102, 

8  Ind.  494,  1866.    See  McElhaney  v.  1862.    Supra,  i  1424 ;  State  v.  Pierce, 

State,  12  Tex.  App.  231, 1882;  Beard  66  Iowa,  86, 1884. 

V,  State,  74  Md.  130, 1891.  It  is  no  defence  when  the  character 

'  State  V,  Mathews,  2  Dev.  &  Bat.  of  the  house  is  such  as  to  promote 

424, 1837.    The  converse  is  true,  that  disorder,  that  its  keeper  interfered  to 

when  the  conduct  of  the  house  causes  quell   brawls.     Com.  v,    Cobb,    120 

outside  disorder,  this  make  a  disor-  Mass.  856,  1876;  Price  v.  State,  96 

derly  house.    State  v.  Webb,  25  Iowa,  Ala.  1,  1892. 

236,  1868 ;  Berry  v.  People,  1  N.  Y.  •  Meyer  v.  State,  41  N.  J.  L.  6, 

Cr.  43,  57, 1879.  1879.    See  Smith  v.  Com.,  6  B.  Mon. 

*  Com.  V.  McDonough,  13  Allen,  21,  1845 ;  Mains  v.  State,  42  Ind.  327, 
581, 1866.  1873. 

*  Infra,  {  1454 ;  B.  v.  Bice,  L.  B.  1  ^  See  Cheek  v.  Com.,  79  Ky.  359, 
C.  C.  21,  1866 ;  U.  S.  v,  Lindsay,  1  1881 ;  Overman  v.  State,  88  Ind.  6, 
Cranch  C.  C.   246,  1805;    U.  S.   v,  1882. 

Elder,  4  Ibid.  507.  1835;  U.  S.  v.  «  Infra,  i  1456;  Mains  v.  State,  42 
Columbus,  5  Ibid.  304,  1837;  Meyer  Ind.  327,  1873;  State  v.  Calley,  104 
t;.  State,  42  N.  J.  L.  146, 1880;  Wil-  N.  C.  858, 1889. 
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stances ;  and  what  is  not  disorderly  on  a  secular  day  may  be  disor- 
derly on  Sunday.^ 

Disorderly,  tippling,  and  bawdy-houses  are  plainly  distinguish- 
able. As,  however,  they  may  be  joined  in  separate  counts  in  the 
same  indictment,' or  may  be  blended  in  one  count;  and. as  the  de- 
cisions bearing  on  them  speak  generally  of  the  offence  thus  made 
up,  they  will  here  be  considered  under  one  general  head.  It  is  to 
be  remembered,  however,  that  to  constitute  a  bawdy-house  it  is  not 
necessary  that  there  should  be  any  disorder  visible  or  audible  from 
outside  f  and  to  constitute  a  disorderly  house  it  is  not  necessary 
that  there  should  be  any  public  prostitution.* 

Offences  of  this  class  need  not  be  committed  liieri  cavsaJ^ 

§  1460.  The  indictment,  when  the  offence  is  statutory,  must  con- 

Enouffh  if    ^^  ^^^  Statutory  terms.*    When  at  common  law,  if  it 

facts  con-    contain  averments  that  the  house  was  unlawful  and  dis- 

naisance     orderly,  and  a  common  nuisance,  specifying  in  what  re- 

averre  .  gp^^  it  was  disorderly,  this  is  usually  enough.^ 

That  it  is  sufficient  simply  to  charge  the  defendant  with  keeping 

a  ^^ common  disorderly  house"  has  been  sometimes  argued.^     But 

^  See  supra,  i  1431 ;  U.  S.  v.  Colum-  ^  U.  S.  v,  Columbus,  5  Cranch  C.  C. 

bus,  ut  supra;  Hall  v.  State,  4  Har-  304,  1837 ;  State  v.  Homer,  40  Me. 

ring.  182, 1844 ;  Brown  v.  State,  49  N.  438,  1858 ;  State  v.  CollinB,  48  Ibid. 

J.  L.  61, 1886.  217, 1860 ;  State  v.  Bailey,  1  Fost  343, 

'  Com.  V.  Ismahl,  134  Mass.  201,  1860 ;  State  v.  Nixon,  18  Vt.  70, 1846  ; 

1883.  Com.  V,  Ashley,  2  Gray,  356,  1854; 

»  E.  V.  Rice,L.  R.  1  C.C.  21, 1866;  Wells  v.  Com.,  12  Ibid.  326,  1859; 

King  V.  People,  83  N.  Y.  587,  1881 ;  Com.  v.  Wood,  97  Mass.  225,  1867 ; 

Hunter  v.  Com.,  2  S.  &  R.  298, 1816 ;  Com.  v.  Stewart,  1  S.  &  R.  342,  1815 ; 

State  V.  Mathews,  2  Dev.  &  Bat.  424,  Joseph  v.  State,  42  Ind.  870,  1873 ; 

1837  ;  Thatcher  v.  State,  48  Ark.  60,  Vanderworker  v.  State,  8  Eng.  (Ark.) 

1886.  700,  1853.    See  Jordan  v.  State,  60 

*  Brooks  v.  State,  4  Tex.  App.  567,  Ga.  656,  1878;    R.  v.  McKensie,  2 
1878.  Man.  L.  J.  168,  1885 ;  Thatcher  v. 

*  /n/ra,  §1457.  State,  48  Ark.  60,  1886;  People,  v. 

*  As  to  Massachusetts,  see  Com.  v.  Hatter,  22  N.  Y.  Sup.  688, 1893. 
Lavonsair,  132  Mass.  1, 1882;  State  v.  «  See  R.  v.  Rogier,  1  B.  &  C.  272; 
Richards,  76  Wis.  354, 1890 ;  State  v,  Clifton  v.  State,  53  Ga.  241,  1874. 
Osgood,  85  Me.  288, 1893.  When  vari-  Under  Iowa  statute,  see  State  v. 
ance  not  bad,  see  Johnson  v.  State,  28  Alderman,  40  Iowa,  375, 1875.  Under 
Tex.  App.  562,  1890.  As  to  constitu-  Massachusetts  statute  it  is  sufficient 
tionality  of  act  forbidding  frequenting  to  allege  the  keeping  of  a  house  of 
houses  of  ill-fame,  see  In  re  Ah  You,  ill-fame.  Com.  v.  Shea,  150  Mass. 
88  Cal.  99,  1891 ;  State  v.  Brown,  7  314, 1889. 

Wash.  10, 1893. 
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this  is  a  loose  mode  of  pleading,  for  the  question  of  disorder  is  a 
wide  one,  and  there  are  many  kinds  of  disorder  which  are  not  in- 
dictable, and  of  which  it  would  be  intolerable  tyranny  for  the  law 
to  attempt  to  take  cognizance.  The  proper  course  is  to  specify  what 
the  disorder  is ;  e,  g,,  assemblages  of  persons  of  both  sexes  of  lewd 
character,  tippling,  noise,  tumult,^  etc.  But  several  specifications 
do  not  constitute  duplicity.* 

It  is  not  necessary  to  name  the  persons  frequenting  the  house.' 
§  1461.  Particular  acts  or  conditions  of  disorder,  inside  or  out- 
side, may  be  put  in  evidence  to  prove  a  house  to  be  disor- 

Charactdr 

derly,  although  they  were  not  specified  in  the  indictment;*  of  house 
though  common  reputation,  or  complaint  among  the  neigh-  ^^^^ 
bors,  is  not  for  this  purpose  admissible.*      But  that  the  ipdnc- 
house  was  frequented  by  noisy  and  disreputable  persons, 
without  identifying  them,  may  be  put  in  evidence,*  and  general 
annoyance  will  sustain  an  indictment,  though  only  one  person  may 
have  been  actually  disturbed.^     It  need  not  be  alleged  that  the 
house  was  kept  for  lucre.^    The  use  of  the  house,  also,  as  a  place 
where  infractions  of  the  law  (e.  g.,  illegal  sales  of  liquor,  or  gam- 
bling, or  illegal  betting)  are  habitually  carried  on,  constitutes  a  dis- 
orderly house.® 

*  SeeWhart.  Frecinloco;  People  1883;  State  v.  Garing,  75  Me.  691, 
V.  Jackson,  3  Denio,  101, 1816 ;  Fred-  1884. 

erich  V,  Ck)m.,  4  B.  Men.   7,   1843 ;  *  U.  S.  v.  Jourdane,  4  Cranch  C.  C. 

Davia  v.  State,  62  Ind.  488,  1876 ;  388,  1833 ;  State  v.  Foley,  46  N.  H. 

Hickey  v.  State,  63  Ala.  614,  1876.  466, 1864;  Com.  v,  Stewart,  1  S.  &  R. 

See  Whart.  Cr.  PI.  &  Pr.  §J  164,  231 ;  342,  1816 ;  Henson  t;.  State,  62  Md. 

Loraine  v.  State,  22  Tex.  App.  640,  231, 1884 ;  Com.  v,  Hopkins,  2  Dana, 

1887,  418, 1834 ;  Smith  v.  Com.,  6  B.  Mon. 

*  Com.  V.  Ballou,  124  Mass.  26,  21,1846;  Sparks  v.  State,  69  Ala.  82, 
1878;  Whart.  Cr.  PI.  &  Pr.  i  261;  1877;  Toney  v.  State,  60  Ibid.  97, 
State  V.  Brady,  16  B.  I.  61, 1888.  1877.    See  State  v.  Boardman,  64  Me. 

*  State  V.  Patterson,  7    Ired.    70,  623, 1874. 

1846 ;  State  v.  Doyle,  16  B.  I.  627,  •  Com.  v.  Kimball,  7    Gray,  328, 

1887 ;  Dutton  «.  State,  2  Ind.  App.  1866 ;  State  v.  Patterson,  7  Ired.  70, 

448, 1891.  1846;  Wooster  v.  State,  66  Ala.  217, 

*  Com.  V.  Davenport,  2  Allen,  299,  1876.  See  State  v.  Dame,  60  N.  H. 
1861 ;  Com.  v,  O'Brien,  8  Gray,  487,  479, 1881. 

1867;  Com.  v.  Cardoze,  119  Mass.  210,  ^  Com.  v.  Hopkins,  133  Mass.  381, 

1876;  State  v,  Webb,  26  Iowa,  236,  1882. 

1868 ;  Garrison  v.  State,  14  Ind.  287,  «  Infra,  J  1467 ;  supra,  i  1449 ;  State 

1860 ;  State  v.  Patterson,  7  Ired.  70,  v.  Smith,  29  Minn.  193, 1882 ;  State  v. 

1846 ;  Mahalovitch  v.  State,  64  Ga.  Porter,  38  Ark.  637, 1882. 

217, 1876 ;  Betts  v.  State,  93  Ind.  376,  »  State  v.  Williams,  30  N.  J.  L.  102, 
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§  1462.  As  has  just  been  seen,^  bawdy-houses  admit  of  a  wider 
Badrepa-    ^^g®  ^^  proof.     Whether  it  be  because  the  term  "house 
tetion  of     of  ill-fame  "  is  sometimes,  by  statute,  made  convertible 
admini-      with  bawdy-houses  f  or  whether  it  be  because  at  oom- 
*'  mon  law  a  "  house  of  ill-fame,"  as  a  scandal  to  the  com- 

munity,  is  per  se  indictable ;  or  whether  because  no  other  proof  can 
often  be  had ;  it  has  been  ruled,  though  on  questionable  authority^ 
that  the  " ill-fame'^  or  "bad  reputation"*  of  the  house  may  be 
proved.*  But  however  this  may  be,  it  is  settled  that  the  bad  repu- 
tation of  the  persons  visiting  the  house  may  be  put  in  evidence.^ 

111,  1862 ;  Meyer  v.  State,  41  Ibid.  6,  O'Brien  v.  People,  28  Mich.  213, 1878; 
6,  1879;  42  N.  J.  L.  146,  1880;  State  v.  Branell,  29  WIb.  435,  1872; 
Smith  V,  Com.,  6  B.  Mon.  21, 1845;  State  v.  Smith,  29  Minn.  193, 1882; 
Wilsonv.Com.,  12Ibid.  2, 1851.  Morris  v.  State,  38  Tex.  603,  1873. 

*  Supra,  i  1449 ;  Gamel  v.  State,  See  Drake  v.  State,  14  Nebr.  535, 1883 ; 
21  Tex.  App.  357, 1886.  Territory  v,  Chartrand,  1  Dak.  379, 

•  Cadwell  v.  State,  17  Conn.  467,  1877 ;  Stone  v.  State,  22  Tex.  App. 
1846;  tod  see  State  v.  Morgan,  40  185,  1886;  Graeter  v.  State,  105  Ind. 
Ibid.  44,  1873,  aff.  State  v.  Blakesley,  271, 1885;  State  t;.  Haberie,  72  Iowa, 
38  Ibid.  523,  1871 ;  Sylvester  v.  State,  138, 1887 ;  State  v.  Mack,  41  La.  An. 
42  Tex.  496,  1875.  See  Com.  v.  Davis,  1079,  1889;  Territory  v,  Bowen,  2 
11  Gray,  48,  1858,  and  contra,  under  Idaho,  607,  1890 ;  People  v.  Lock 
Maine  statute,  State  v.  Boardman,  64  Wing,  61  Cal.  380,  1882 ;  State  v. 
Me.  523, 1874.  That  the  "  character  "  Toombs,  79  Iowa,  741, 1890.  But  this 
of  a  "liquor  nuisance  "  may  be  shown  reputation  must  be  connected  in  time 
by  the  prosecutor,  see  State  v.  Haley,  with  the  present  proprietor,  defendant. 
52  Vt  476,  1880;  Whart.  on  Crim.  Sara  v.  State,  22  Tex.  App.  639,1887; 
Ev.  i  57.  As  to  statute,  see  infra,  Cook  v.  State,  22  Tex.  App.  511, 1886. 
i  1498  b.  Prostitution  in  the  house  See,  contra,  U.  S.  v.  Jourdine,  4  Cranch 
need  not  be  proved  if  the  house  was  C.  C.  338,  1833 ;  State  v,  Boardman, 
used  as  a  dance-house  to  get  up  assig-  64  Me.  523, 1874 ;  State  v,  Foley,  45 
nations.  Com.  v.  Cardoze,  119  Mass.  N.  H.  466,  1864 ;  People  t;.  Mauch, 
210,  1875.  That  indictment  follow-  24  How.  Pr.  276,  1862 ;  Com.  v.  Stew- 
ing statute  is  sufficient,  see  Com.  v.  art,  1  8.  &  R.  342,  1815 ;  Henson  v. 
Lavonsair,  132  Mass.  1,  1882;  State  State,  62  Md.  231,  1884;  Toney  v, 
V.  Nichols,  83  Ind.  228, 1882.  State,  62  Ala.  97, 1877. 

•  Cadwell  v.  State,  17  Conn.  467,  *  See  Whart.  Crim.  Ev.  (9th  ed.) 
1846 ;  State  v.  Blakesley,  38  Ibid.  523,  J|  58  et  seq. ;  State  v.  McGregor,  41 
1871 ;  People  v.  Pinkerton,  79  Mich.  N.  H.  407, 1860 ;  Com.  v.  Gannett,  1 
110, 1889.  Allen,  7 ;  Com.  v.  Lambert,  12  Ibid. 

*  Whart.  Crim.  Ev.  {  255 ;  U.  S.  v.  177 ;  Com.  v,  Kimball,  7  Gray,  328, 
Gray,  2  Cranch  C.  C.  675, 1826 ;  U.  S.  1856 ;  Harwood  v.  People,  26  N.  Y. 
v.  Stevens,  4  Ibid.  341, 1833 ;  State  v.  190, 1865 ;  Com.  v.  Noonan,  15  Phila. 
Lyon,  39  Iowa,  379,  1874 ;  State  v.  372, 1881 ;  Wooster  v.  State,  55  Ala. 
McDowell,  Dudley,  (S.  C.)  346, 1838 ;  217,  1876;  Clementine  v.  State,  14 
Adams  v.  State,  25  Ohio  St.  584, 1874;  Mo.  112,  1851;  Sparks  v.  State,  59 
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It  is,  in  any  view,  error  to  charge  the  jury  that  they  are  to  convict 
if  the  house  has  a  bad  reputation.  They  must  only  convict  if  they 
believe  the  house  to  be  one  of  ill-fame,  or  a  bawdy-house,  as  the 
case  may  be  ;^  and  the  fact  that  a  house  kept  bond  fide  for  public 
convenience  is  sometimes  resorted  to  by  persons  of  ill-fame  does 
not  necessarily  make  it  a  house  of  ill-fame.*  All  concerned  in 
"  keeping "  such  house,  if  they  take  part  in  its  government,  are 
"  keepers,^^  no  matter  what  may  be  its  extent  f  though  the  fact  that 
a  prostitute  is  an  inmate  of  such  a  house  does  not  by  itself  make 
her  a  keeper,* 

§  1453.  Ownership  may  be  proved  by  admission,  or  by  acts  of 
authority,  or  by  record.*    It  cannot  be  shown  by  reputa- 
tion,* but  is  to  be  inferred  from  the  circumstances  in  proved  in- 
proof.'    It  is  not  proved  by  occupation  of  a  particular  If^^] 
room  in  the  house.^ 


Ala.  82, 1877 ;  State  v.  Hand,  7  Iowa,  State    v,     Jackson,  42    Eans.    884, 
411, 1858 ;  State  v,  Lyon,  39  Ibid.  879,  1889. 

1874 ;  O'Brien  v.  People,  28  Mich.  •  McElhaney  v.  State,  12  Tex.  App. 
213,  1873;  King  v.  State,  17  Fla.  183,  231,  1882;  Harmes  v.  State,  26  Tex. 
1879 ;  Morris  t;.  State,  38  Tex.  603,  App.  190, 1888 ;  Johnson  v.  State,  28 
1873 ;  Sylvester  v.  State,  42  Ibid.  496,  Tex.  App.  562, 1890. 
1878 ;  Territory  v.  Chartrand,  1  Dak.  »  Com.  v,  Gannett,  1  Allen,  7, 1861 ; 
879. 1877;  Cook  r.  State.  22  Tex.  App.  Harlow  v.  Com.,  11  Bush,  610, 1876; 
611, 1886 ;  Com.  v.  Noonan,  15  Phila.  People  v,  Buchanan,  1  Idaho,  (N.  S.) 
372,  1881 ;  Com.  v.  Clark,  145  Mass.  681,  1878.  Infra,  J  1460 ;  Territory 
251,  1887 ;  State  v.  Schaffer,  74  Iowa,  v.  Stone,  2  Dak.  155,  1879 ;  Stone  v. 
704,  1888;  State  v.  Tombs,  79  Iowa,  State,  22  Tex.  App.  185, 1886;  John- 
741, 1890;  Sullivan  v.  State,  75  Wis.  son  v.  State,  32  Tex.  Cr.  504,  1893; 
650,  1890;  People  v,  Hulett,  15  People  v.  Wright,  90  Mich.  362, 
N,  Y.  Sup.  630,  1891 ;  Whitlock  v,  1892.  Where  proof  was  held  insuffi- 
State,  4  Ind.  App.  432, 1891 ;  Winslow  cient  to  show  defendant  a  keeper,  see 
V.  State,  6  Ind.  App.  306, 1892.  But  Rabb  v.  State,  (Tex.)  18  S.  W.  Rep. 
the  reputation  of  the  owner  herself  1600, 1890.  As  to  soliciting  female  to 
may  not  be  put  in  evidence,  see  enter  house  of  ill-fame,  see  People  v. 
Gamel  v.  State,  21  Tex,  App.  357,  Cook,  96  Mich.  368, 1893. 
1886.  *  Toney  v.  State.  60  Ala.  87,  1877. 

That  single  illicit  acts  will  not  con-  *  State  v.  Worth,  R.  M.  Charl.  5, 
stitute  a  bawdy-house,  see  State  v,  1811;  Biles  t;.  State,  25  Tex.  App.  441, 
Garing,  74  Me.  122,  1882;  State  v,  1888. 

Evans,  5  Ired.  603, 1845;  Smalley  v.      •  State  v.  Hand,  7  Iowa,  411, 1858; 
State,  11  Tex  App.  147,  1881.  Allen  v.  State,  15  Tex.  App.  320, 1884. 

*  State  V.  Branell,  29  Wis.  435, 1872.       '  State  v.  Wells,  46  Iowa,  662, 1877 ; 
The  judge  must  not  take  away  the  Couch  v.  State,  24  Tex.  557, 1859. 
decision  of  this  point  from  the  jury.       •  Toney  v.  State,  60  Ala.  97,  1877. 
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§  1454.  lippling-houseSy  when  conducted  noisily  and  in  such  a 
Tippiinff.  ^^y  ^  ^  breed  disorder  and  crime,  are,  as  has  been  seen, 
houBM  in-  indictable  at  common  law;^  nor  will  a  license  to  sell  liquor 
oommon  shield  the  defendant  when  tried  specifically  for  the  nui- 
^'  sance.*  Nor,  in  prosecutions  for  a  nuisance,  can  a  tavern- 

keeper,  or  the  keeper  of  any  building  open  to  the  public,  defend 
himself  on  the  ground  that  the  disorder  is  exclusively  inside  the 
house,  and  is  not  heard  outside.'  Wherever  the  public  has  access, 
there  disorder  is  a  public  nuisance.  But  in  a  private  house,  to 
which  the  public  has  not  access,  the  disorder  must  be  such  as  to 
annoy  passers-by  or  neighbors.^  And  of  a  tippling-house,  as  such,  it 
is  an  essential  condition  that  there  should  be  habitual  selling,  di- 
rectly or  indirectly,  of  spirituous  liquor  by  retail.* 

§  1455.  A  married  woman  may  be  indicted  for  keeping  a  house 
Married  ^^  ill-fame,  either  with  or  without  her  husband,^  and  a 
woman  in-  husband  living  in  the  house,  and  there  exercising  acts  of 
keeping  control,  cannot  defend  himself  on  the  ground  that  the 
houee.  house  was  owned  by  his  wife,  under  the  Married  Woman^s 
Acts,  who  lived  there,  carried  on  the  premises,  and  received  all  the 
profits/ 

§  1456.  So  far  as  concerns  disorderly  houses,  nuisances  to  aU  the 
Proof  of  neighborhood  need  not  be  proved,®  nor,  if  the  house  be 
general  shown  to  be  disorderly,  is  proof  of  outside  riot  or  disorder 
enough.      in  the  vicinity  necessary.®    On  the  other  hand,  a  single 

^  Supra,  2  1449,  where  the  cases  are  Allen,  581, 1866 ;  State  v,  Burchinal, 

given;    and  see,  more    fully,    infray  4  Harring.  572,  1845;  Bloomhuff  v, 

1 1498.  State,  8  Blackf.  205,  1846 ;  State  v. 

*  Supra,  i  1424;  State  v.  Buckley,  Thornton,  Busbee,  252, 1853. 

5  Harring.  508, 1855  ;  State  v.  Mulli-  •  R.  v.   Williams,  1  Salt.  384,  (10 

kin,  8  Blackf.  260, 1846.    See  U.  S.  v,  Anne) ;  10  Mod.  64;  Com.  v,  Lewis, 

Elder,  4    Cranch  C.  C.  507,  1835;  1  Mete.  151,1840;  Com.  v.  Cheney, 

State   V.  Ambs,  20  Mo.  214,  1854 ;  114  Mass.  281,  1873 ;  State  v.  Bentz, 

Archer  t;.  State,  10  Tex.  App.  482, 1881;  11  Mo.  27,  1847.    Supra,  JJ  76,  81, 

Com.  v.  Wallace,  143  Mass.  88, 1886.  1449. 

'  Supra,  k  1449.  '  Com.  v.  Wood,  97  Mass.  225,  1867. 

*  Supra,  li  1411,  1431  c. ;  State  v.  See  Scarborough  v.  State,  46  Ga.  26, 
Buckley,  5  Harring.  508,  1855.    But  1872. 

see,  under  Iowa  statute,  Shepard  v,  ®  Com.  v,  Davenport,  2  Allen,  299, 

People,  40  Mich.  487,  1879.    As  to  1861. 

special  disorder  on  Sunday,  see  supra,  ^  B.  v.  Bice,  L.  B.  1  C.  C.  21, 1866  ; 

1 1431 ;  Wilson  v.  Com.,  12  B.  Mon.  2,  U.  S.  v.  Columbus,  5  Cranch  C.  C. 

1851.  304,  1836 ;  State  v.  Webb,  25  Iowa, 

*  U.  S.  V.  Columbus,  5  Cranch  C.  C.  235, 1868.  See  Sylvester  v.  State,  42 
304,  1837 ;  Com.  v,  McDonough,  13  Tex.  496, 1875. 
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riot  does  not  create  a  disorderly  house/  nor  does  a  single  act  of 
lewdness,  nor  even  continuous  acts  of  lewdness  by  one  person, 
make  a  bawdy-house.^  But  the  offence  must  be  to  the  public 
in  general.^  Thus,  upon  a  charge  of  keeping  a  disorderly  house, 
where  it  appeared  that  the  defendant  lived  in  the  country,  remote 
from  any  public  road,  and  that  loud  noises  and  uproar  were  often 
kept  up  by  his  five  sons,  when  drunk,  whom  he  did  not  encourage 
(save  by  getting  drunk  himself),  but  would  sometimes  endeavor 
to  quiet,  by  which  disorder  only  two  families,  in  a  thinly  settled 
neighborhood,  were  disturbed,  this  was  held  not  to  amount  to  a 
common  nuisance.^ 

The  question  of  admissibility  of  reputation  is  elsewhere  dis- 
cussed.* 

A  house  of  assignation,  where  parties  meet  for  the  purposes  of 
debauchery,  is  indictable  as  a  bawdy  or  disorderly  house,  though 
no  prostitutes  live  there.* 

§  1457.  That  the  offence  need  not  be  lueri  causa  has 
been  mainly  determined  as  a  matter  of  pleading  J      But  ^eed  not 
on  principle  the  expectation  of  pay  is  not  essential  to  the  ^J,^^ 
offence.® 

§  1458.  Proof  of  the  use  of  a  single  room  for  purposes  ^P^^  ^^ 
of  general  prostitution  will  support  an  indictment  for  b©a 

1  "house" 

keeping  a  "  house "  for  such  purposes.*    And  a  canvas 

»  Supra,  i  1449 ;  Mains  v.  State,  42  »  State  v.  Nixon,  18  Vt.  70,  1846 

Ind.  327,  1833;  Dunnaway  v.  State,  Com.  v.  Wood,  97  Mass.  225,  1867 

9  Yerg.  360, 1836.  State  v.  Williams,  1  Vroom,  102, 1863 

»  State  V.  Evans,  5  Ired.  603, 1846 ;  State  v.  Webb,  26  Iowa,   236,  1868 

and  cases  cited  supra,  i  1422.    See  R.  See  State  v.  Bailey,  1  Fost.  186, 1860 

V.  Pierson,  1  Salk.  382,  (4  Anne).  People  v.  Hampton,  4  Utah,  268, 1886 

»  Hunter  v.  Com.,  2  S.  &  R.  298,  »  Com.  v,  Howe.  13  Gray,  26,  1869 

1816 ;  Mains  v.  State,   42  Ind.  327,  Com.  v.  Hill,  14  Ibid.  24, 1869 ;  Com. 

1873.  V,  Butman,  118  Mass.  466, 1876 ;  State 

*  State  V.  Wright,  6  Jones,  (N.  C.)  v.  Garity,  46  N.  H.  61, 1866;  State  v. 
25,  1868.  See  State  v.  Mathews,  2  Main,  31  Conn.  672,  1863;  and  see 
Dev.  &  Bat.  424, 1837.  Clifton  v.  State,  63  Ga.  241, 1874.    In 

*  Supra,  i  1462;  Whart.  Crim.  Ev.  Peoples.  Bixby,  67  Barb.  221,  1876; 
(9th  ed.)  ii  68  et  aeq.  4  Hun,  636,  an  immoral  exhibition  of 

*  R.  V.  Pierson,  1  Salk.  382,  (4  women  in  a  room  which  was  not  open 
Anne);  Peoplev. Rowland,  1  Wheeler  to  the  public  generally,  but  only  to 
C.  C.  286, 1823 ;  People  v.  Hulett,  16  such  as  were  permitted  to  enter  and 
N.  Y.  Sup.  630, 1891.  paid  therefor,  was  held  to  be  in   a 

^  See  supra,  H  1449-61 ;  State  v.  "  public  place "  within  the  statute 
Porter,  38  Ark.  637,  1882 ;  State  v.  against  indecent  exposure.  But  see 
Lee,  80  Iowa,  76, 1890.  State  v.  Barr,  39  Conn.  40, 1872.    As 
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tent  may  be  a  "  house  ^'  in  the  same  sense  ;^  and  so  may  a  boat  on 
a  river,  when  used  as  a  habitation.' 

§  1469.  At  common  law  it  is  an  indictable  offence  not  only  to 
,  ^^.  keep  a  house  of  ill-fame,  or  to  be  in  any  way  concerned 

Letting         ,*  ,  .,., 

house  of  m  the  same,^  but  to  let  a  house,  knowing  it  is  to  be  used 
indictable  ^^^  ^^  purpose  of  prostitution  ;*  though  in  New  York 
atoommon  ^jj^  j^jg^  point  was  once  ruled  differently,  and  it  was  laid 
down  that  to  rent  a  house  to  a  woman  of  ill-fame,  with 
the  intent  that  it  should  be  kept  for  purposes  of  public  prostitution,, 
is  not  in  itself  an  offence  punishable  by  indictment.*  Subsequentiiy, 
however,  the  doctrine  held  in  the  latter  case  was  qualified,  and  it 
was  declared  that  when  it  appeared  that  the  owner  of  lands  had 
either  created  a  nuisance,  or  continued,  or  in  any  way  sanctioned 
its  creation  or  continuance,  he  is  indictable.^  At  present  the  law^ 
even  in  New  York,  is,  that  such  letting  or  hiring,  with  a  guilty 
knowledge,  makes  the  landlord  indictable  as  a  principal  in  keeping 
the  house,  supposing  the  house  to  be  so  kept.^  If,  however,  the 
landlord  has  absolutely  no  control,  and  when  leasing  was  ignorant 
of  the  intended  use,  he  is  not  responsible  for  letting  the  house  with 

sustaining  text,  see  State  v.  Main,  31  Graeter  v.  State,  105  Ind.  271, 1885; 

Conn.  572, 1863 ;  State  v.  Mullen,  85  State  v.  Frazier,  79  Me.  95, 1887  ;  also 

Iowa,  199,  1872;  State  v.  Smith,  15  letting  out  single  rooms  to  prostitutes. 

E.  I.  24.  1885 ;  Haring  v.  State,  63  N.  State  v.  Smith,  15  R.  I.  24,  1885. 

J.  L.  664, 1891,  for  a  disorderly  house  That  the  lessor  may  be  charged  as 

in  general.  keeper  of  the  house,  see  State  v,  Lewis, 

^  Killman  v.  State,  2  Tex.  App.  222,  4  Tex.  App.  567, 1878 ;  Stevens  v,  Peo- 

1877 ;  though  see  Callahan  v.  State,  41  pie,  67  111.  587. 

Tex.  43, 1874.  *  People  v.  Brockway,  2  Hill,  (N. 

'  State  V.    Mullen,  35   Iowa,    199,  Y.)  558, 1842. 

1872.  «  People  v.  Townsend,  3  Hill,  479, 

'  Supra,  i  1449 ;  Harlow  t;.  Com.,  11  1842.    See,  also,  to  same  effect,  Roes 

Bush,  610, 1876.  v.  Com.,  2  B.  Mon.  417, 1842. 

*  U.  S.  V.  Gray,  2  Cranch  C.  C.  675,  '  Com.  v.  Harrington,  i*<»upra/  Peo- 

1826 ;  Com.  v.  Harrington,  3  Pick.  26,  pie   v.  Erwin,  4    Denio,  129,  1847 ; 

1825 ;   Smith  v.  State,  6    Gill,  425,  Smith  v.  State,  6  Gill,  425, 1848 ;  but 

1848 ;  People  v,  Saunders,  29  Mich,  see  contra,  R.  v.  Barrett,  L.  &  C.  268, 

269,  1874 ;  State  v.  Potter,  30  Iowa,  1862— a  case,  I  think,  erroneously  de- 

587, 1870.  cided.    See  supra,  i  1422.    In  Ohio 

That  a  landlord  is  responsible  for  the  offence  is  indictable  by  statute, 

whatever  he  causes  or  is  able  to  pre-  Act  of  April  11,1856.    People  v.  Wal- 

vent  or  correct,  see  James  v.  Harris,  lach,  15  N.  Y.  Sup.  226, 1891 ;  People 

35  L.  T.  240,  1876 ;  Gandy  v.  Jutter,  v.  Miller,  15  N.  Y.  Sup.  516,  1891 ; 

5  B.  &  S.  78,  1864 ;  Nelson  v.  Brewery  People  v.  O'Melia,  22  N.  Y.  Sup.  465, 

Co.,  L.  R.  2  C.    P.    D.  311,  1877;  1893. 
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the  unlawful  purpose  in  view.^  And  in  any  view  the  indictment 
should  be  special^  charging  him  not  with  keepings  but  with  know- 
ingly letting^  the  house.' 

§  1460.  To  make  a  party  liable  for  knowingly  permitting  his 
house  to  be  used  for  the  purposes  of  prostitution,  ^^  ^^  p 
said  in  Iowa  to  be  necessary  that  he  be  shown  to  have  zanoe  of 
done  some  act,  or  made  some  declaration,  sufficient  to  ficientto 
show  his  assent  to  such  use  after  he  had  knowledc^  of  i™?***?..^^" 

o  dictabilitj. 

it.^  Mere  inactivity,  it  is  said  in  the  same  case,  or 
failure  to  take  steps  to  prosecute,  does  not  make  him  liable.  But 
however  this  may  be  under  the  Iowa  statute,  acquiescence  involves 
a  party  in  the  common  law  offence,  where  the  lease  is  renewed  (as 
in  cases  of  leases  week  by  week,  or  month  by  month)  after  knowl- 
edge by  the  lessor  of  the  use  made  by  the  lessee.  Here  the  lessor 
supplies  the  machinery  for  the  maintenance  of  the  nuisance,  and 
continues  week  after  week  to  renew  the  supply,  and  knowingly  to 
give  each  week  fresh  impulse  to  the  nuisance.  In  such  case, 
according  to  the  views  hereinbefore  unfolded,  he  becomes  (the 
offence  being  a  misdemeanor)  a  principal  in  the  nuisance.^  The 
same  rule  applies  to  all  persons  mixing  in  the  management,  sup- 
posing the  offence  is  charged  as  a  nuisance.'^  Thus,  it  is  no  defence 
to  an  indictment  of  this  class  that  the  defendant,  who  is  proved  to 
have  control  of  the  building,  is  not  the  owner,  but  merely  collects 
the  rents  as  agent  for  the  owner  f  nor  is  it  a  defence  that  the 

^  State  V.  Williams,  30  N.  J.  L.  So  far  as  it  lays  down  the  rule  that  a 
(1  Vroom,)  102, 1863 ;  S.  P.,  R.  v.  Bar-  landlord's  failure  to  give  notice  to 
rett,  ut  supra.  See  Boss  v.  Com.,  2  B.  quit  does  not  involve  the  landlord  in 
Mon.  417, 1842.  liability  as  a  "  keeper  "  of  the  house, 

'  B.  V,  Stannard,  L.  &  C.  349, 1862 ;  the  rule  is  consistent  with  what  has 
commented  on  in  succeeding  note,  been  stated  as  to  ''omissions."  But 
And  see,  also.  State  v,  Pearsall,  43  on  the  only  question  put  in  B.  v,  Stan- 
Iowa,  630,  1876 ;  Lamar  v.  State,  30  nard,  the  ruling  is  not  inconsistent 
Tex.  App.  693, 1892.  with  the  text.  The  indictment  charged 

'  State  V,  Abrahams,  6  Iowa,  117,  that  the  defendant  kept  the  house. 
1858.  See  Com.  v.  Adams,  109  Mass.  ''  But  he  was  not  the  keeper  of  the 
844,  1872 ;  Drake  r.  State,  14  Nebr.  house,"  said  Pollock,  C.  B.,  "  and  the 
535,  1883 ;  State  v.  Clark  78  Iowa,  conviction  must  be  quashed."  See 
492,  1889 ;  Rhodes  v.  Com.,  (Ky.)  7  supra,  §J  125  et  seq. 
Crim.  Law  Mag.  794, 1886.  *  Harlow  v.  Com.,  1 1  Bush,  610, 1 876 ; 

*  See  tupra,  i  1442  ;  B.  v.  Stannard,  and  cases  mpra,  J 1452.  State  v.  Enge- 
L  &  C.349, 1862;  so  far  as  it  conflicts  man,  54  N.  J.  L.  257, 1892. 
with  the  principles  just  stated  cannot      *  Lowenstein  v.  People,  54   Barb, 
be  accepted  as  law.    See  m^pra,  2 1422.   299, 1863. 
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defendants  husband,  she  being  a  married  woman,  resided  in  the 
house,  and  was  the  lessee.^  But  it  is  otherwise  when  the  offence,  as 
will  presently  be  seen,  is  charged  as  the  special  offence  in  letting 
the  house. 

§  1460  a.  The  indictment,  when  the  offence  is  that  of  knowingly 
Indict-  keeping  the  house,  though  it  need  not  describe  the  pre- 
mentmust  mises  with  greater  accuracy  than  in  burglarly,*  ought, 
'  when  it  rests  on  a  lease,  accurately  to  specify  the  date  and 
terms  of  the  lease,  and  the  name  of  the  lessee,  or  to  give  an  excuse 
for  non-specification.'  An  omission  of  the  scienter  is  fatal.*  And 
if  the  leasing  be  the  gravameh  of  the  offence,  and  there  be  no  proof 
of  codperation  in  keeping  the  nuisance,  the  indictment  must  be 
special.* 

XII.   GAMES. 

§  1461.  Here  we  touch  a  point  that  has  heretofore*  been  inci- 
Bcandai-  dentally  dificusscd.  Are  public  games  to  be  discouraged 
ouBordiB-  and  depressed?  Much  depends  on  this  point  on  the 
ffames  in-  policy  of  the  community  in  respect  to  the  physical  and 
dictabie.  martial  culture  of  young  men  ;  but  much  also,  when  the 
question  of  nuisance  presents  itself,  depends  on  the  moral  .bias  of 
the  community.  Where  public  sentiment  is  scandalized  by  the 
public  exhibition  of  a  particular  game,  then  the  public  exhibition  of 
such  game  may  be  a  nuisance.  But  the  sentiment  thus  to  be  pro- 
tected must  be  that  of  a  community,  and  not  that  of  a  few  persons, 
no  matter  what  their  prominence  and  excellence.^  Applying  this 
criterion,  we  can  understand  why  decisions  as  to  what  public  games 
are  nuisances  should  vary  in  different  communities. 

§  1462.  Bowling-alleys,  when  attended  by  noise,  and  drawing 
to  them  crowds  of  idlers,  may  be  nuisances  in  thickly -inhabited®  and 

1  Com.  V.  Cheney,  114  Mass.  281,  *  R.  v.  Stannard,  L.  &  C.  849, 1862; 

1878.    See  supra,  j  1466.  Com.  v.  Johnson,  4  Clark,  (Pa.)  898, 

■  People  V.  Saunders,  29  Mich.  269,  1848  (4  Penn.  L.  J.  Eep.);  State  v. 

1874.    See  Hipes  v.  State,  73  Ind.  39,  Pearsall,  43  Iowa,  630, 1876. 

1880.   The  word  wilfiilly  is  equivalent  •  Supra,  i  871. 

to  statutory  term  knowingly.    Wong  '  See  supra,  JJ  1411, 1414. 

V.  City  of  Astoria,  13  Greg.  638.  1886.  »  State  v.  Currier,  23  Me.  43,  1843 

»  Com.  v.  Moore,  11  Cush.  600, 1868.  State  v.  Hay,  29  Ibid.    467,    1849 

Otherwise  when  no  lease  is  set  forth.  Haines  v.  State,  30  Ibid.  66,  1849 

Smith  V,  State,    6    Gill,  426,  1848 ;  Tanner  v.  Trustees,  6  Hill,  (N.  Y.) 

Mansfield  v.  State,  (Tex.)  24  S.  W.  121,  1843.     See  State  v.  Eecords,  4 

Rep.  901, 1894.  Harring.  664, 1845 ;  Needham  v.  State, 

*  State  V,  Leach,  60  Mo.  686, 1872.  1  Tex.  139, 1846. 
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quiet  oommunities ;  thoagh  when  charged  as  a  common 
law  nuisance  proof  of  great  habitual  disorder  should  be  fnJ*.lneyg' 
given.^     Nor  can  the  game  be  properly  regarded  as  a  when  die- 
game  of  chance  or  as  a  nuisance^  unless  conducted  in  a 
disorderly  way.* 

§  1463.  Unless  conducted  in  such  a  way  as  to  attract  ofifensive 
crowds,  billiard  rooms  are  not  common  law  nuisances;'  Soofbiil- 
and  though  it  has  been  held  that  when  the  loser  has  to  i"^">o™"- 
pay  for  the  table  the  play  may  become  gambling/  the  better  opinion 
is  that  the  game  is  not  necessarily  a  game  of  chance.^  But  when 
disorderly  they  may  become  indictable  as  nuisances. 

§  1464.  Public  spectacles  are  to  be  governed  by  the  considera- 
tions just  named^  with  this  addition,  that  whatever  tends  to  need- 
In  Tanner  v.  Trustees,  the  ruling  of  Stowell,  9  Ibid.  572,  1845 ;  Com.  v, 
the  court  is  based  in  part  on  a  state-  Drew,  3  Gush.  279, 1849.  Ir^ra,  1 1465. 
ment  of  Lord  Hale  in  Hall's  Case,  1   As  to  "  bowls,''  see  ii\fra,  1 1465  a. 
Mod.  76, 1671 ;  2  Keb.  846,  that  "  in       In  North  Carolina,  bowling  is  held 
the  eighth  year  of  Charles  the  First,  to  be  a  game  more  of  skill  than  chance. 
Noj  came  into  court  and  prayed  a  writ  State  v.  Gupton,  8  Ired.  271,  1848. 
to   prohibit  a  bowling-alley  erected       ■  State  v,  Gupton,  8  Ired.  271, 1848. 
near  St.  Dunstan's  Church.and  had  it"  See  Bass  v.  State,  37  Ala.  469,  1861, 
Bat  this  case  may  be  explained  on  the  where  it  was' held  that  betting  on  nine- 
account  of  the    ''  nearness "    to   St.  pins  was  an  offence. 
Dunstan's  Church,  which  nearness  is       '  Com.  v.  Sylvester,  13  Allen,  247, 


Com.  V,  McDonough,  Ibid.  581, 
Com.  v.  Emmons,  98  Mass.  6, 
People  V,  Sergeant,  8  Cow.  139, 
Ward  V,  State,  17  Ohio  St.  32, 
Harbaugh  v.  People,  40  111.  294, 
Smith  V.  State,  22  Ala.  54, 1853; 


made  a  prominent  feature  in  the  re-  1866 

port.     It  would  not  apply,  therefore,  1866 

to  bowling-alleys  so  situate  as  not  to  1867 

produce  a  similar  disturbance.     Nor  1828 

in  the  report  of  Hall's  Case,  in  Vent.  1860 

169,  is  there  any  notice  of  the  "  bowl-  1866 

ing-alley  "  precedent.    That  bowling-  Hanrahan  v.  State,  57  Ind.  527, 1877 ; 

alleys  are  not  nuisances  unless  made  Longworth  v.  State,  41  Tex.  508, 1874 ; 

BO  by  their  locality  (e.  g,,  as  where  though  see  State  t;.  Layman,  5  Harring. 

placed  in  such  a  way  as  to  disturb  510, 1855.     As  to  carrying  them  on 

public  business  or  public   worship),  after  a  prohibited  hour,  see  City  of 

see  State  v.  Haines,  30  Me.  65, 1849 ;  Tarkio  v.  Cook,  120  Mo.  1,  1894. 

Updike  V.  Campbell,  4  E.  D.  Smith,  *  Ward  v.  State,  17  Ohio  St.  32, 

570, 1855 ;   State  v.  Hall,  32  N.  J.  L.  1866 ;  State  v.  Book,  41   Iowa,  550, 

158, 1867.  1875. 

'  Statev.Hall,32N.J.L.  (SVroom)  »  Harbaugh    v.  State,  40   111.  494, 

158, 1867.  1866;   Blewett  v.  State,  34  Miss.  606, 

In  MassachusettB,  bowling  has  been  1857  ;  Wortham  v.  State,  59  Ibid.  179, 

held  to  be  an  ''unlawful  game"  un-  1881.    See  Sikes  v.  State,  67  Ala.  771, 

der  Rev.  Stats,  c.  50,  |  17.    Com.  v.  1880. 
Coding,  8  Mete.  130,  1840;  Com.  v. 
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lessly  collect  a  crowd  of  idlers,  and  block  up  streets,  be- 
lie speota-  comes  a  nuisance.^  That  the  exhibition  of  obscene  pictures 
^  ^'  may  be  a  nuisance  at  common  law  is  elsewhere  seen.' 

§  1465.  It  is  at  common  law  not  indictable  for  persons  to  engage 

in  gaming  in  private,^  or  to  conduct  a  single  game  of 
wh?ii°pub-  chance  in  a  public  place.  But  when  gaming  is  there 
•^^drtSi^  publicly  known  to  be  carried  on,  however  secluded  the 

place  may  be,  and  when  unwary  and  inexperienced  per- 
sons are  there  enticed  and  fleeced,  then  the  parties  concerned  are 
indictable  for  nuisance,  irrespective  of  any  particular  statutes.^ 


^  See  B.  V.  Oarlile,  6  C.  &  F.  686,  Bep.  672,  1894 ;  a  place  beside  the 

1884;  Walker  v.  Brewster,  5  L.  B.  road  where  defendant  could  be  seen 

Eq.  26, 1867 ;  B.  v.  Grey,  4  F.  &  F.  though  not  recognized ;  Franklin  v. 

73, 1864.  State,  91  Ala.  28, 1891 ;  but  a  secluded 

'  Infra,  {}  1606-8 ;  supra,  }  1482.  spot  on  the  top  of  a  mountain  150 

•  1  Hawk.  P.  C.  721 ;  XJ.  S.  v.  Mil-  yards  from  road  is  not ;  Qerrells  v, 

burn,  4  Cranch  C.  C.  719, 1836 ;  Estes  State,  (Tex.)  26  S.  W.Bep.  894,  1894; 

V,  State,  2  Humph.  496,  1841 ;  Hirst  nor  an  opera  house  in  which  there 

V,  Molesbury,  L.  B.  6  Q.  B.  130, 1870.  have  been  but  two  performances  in  six 

See  further,  Ismenard's  Case,  1  Cranch  months ;  Gkilloway  v.  State,  (Tex.)  26 

C.  C.  160, 1804;  State  v.  Currier,  28  S.  W.  Bep.  67, 1894. 

Me.  43,  1843,  under  statute;  Need-  In  Armstrong  v.  State,  4  Blackf. 

ham  V.  State,  1  Tex.  189,  1846,  for  247, 1836,  it  was  said  that  the  infer- 

keeping  without  license ;  Com.  v.  Em-  ence  from  a  single  act  of  gaming  is 

mons,  98  Mass.    6,   1867 ;   Smith  v,  for  the  jury. 

State,  22  Ala.  54,  1852 ;  Hanrahan  v.  *  B.  v.  Medlor,  2  Show.  36,  1872 

State,  57  Ind.  527,  1877,  under  stat-  U.  S.  v,  Dixon,  4  Cranch  C.  C.  107 

ute ;  Longworth  v.  State,  41  Tex.  162,  1830 ;    State  v,  Haines,  80  Me.  65 

1874.    As  to  what  is  a  public  place,  1849 ;  Lord  v.  State,  16  N.  H.  325 

see  the  following:  Borders  v.  State,  Com.  v.  Tilton,  8  Mete.  232,  1844 

24Tex.  App.  383,  1887;  Anderson  v.  Com.  v.  Stahl,  7  Allen,  304,  1863 

State,  (Tex.)  12  S.  W.  Bep.  868, 1889 ;  People  v.  Jackson,  3  Denio,  101, 1846 

Wartelsky  v.  State,  (Tex.)  Ibid.  869,  People  v.  Sergeant,  8  Cow.  130, 1828 

1888 ;  Watson  v.  State,  13  Tex.  App.  State   v.    Layman,  5    Harring.  510 

160, 1882 ;  Bussell  v.  State,  72  Ala.  222,  1855 ;  Bloomhuff  v.  State,  8  Blackf. 

1882;  Snow  v.  Hill,  33  W.  B.  475,  205,   1846;    State   v.    Crummey,    17 

1885 ;  State  v,  Brast,  31  W.  Va.  380,  Minn.  72,  1871 ;  Barada  v.  State,  13 

1888 ;  Skinner  v.  State,  87  Ala.  105,  Mo.  94,  1850 ;  Vanderworker  v.  State, 

1889;  an  out-house  is;    Downey  v.  8  Eng.  (Ark.)  700, 1853.  See  Wheeler 

State,  90  Ala.  644,  1890 ;  a  room  in  v.  State,  42  Md.  563, 1875. 

an  inn;  McCalman  v.  State,  96  Ala.  As   to   gambling   under   Virginia 

98, 1892 ;  Thompson  v.  State,   (Ala.)  statutes,  see    Nuckolls   v.  Com.,  32 

13  So.  Bep.  753, 1893 ;  State  v.  Mosby,  Gratt    884,    1879;    B.   v,    Shant,    4 

53  Mo.  App.  571,  1893;   Pickens  v.  Man.  L    B.  404, 1887  ;  Bibb  v.  State, 

State,   (Ala.)  under  statute,   14  So.  83  Ala.  84, 1888. 
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And  a  public  faro  table  when  so  operating  is^  per  ne-y  a  naisanee.^ 
Nor  is  it  necessary  that  a  house,  to  be  a  public  place,  should  be 
one  exposed  to  all  passers-by.  It  is  enough  if  persons  ordinarily 
applying  are  to  be  received.'  All  concerned  in  keeping  the  house 
are  principals.' 

§  1465  a.  Fair  and  honest  contests  of  skill  and  strength  have 
been  always  regarded  as  sustained  by  the  common  law,  .  . 
notwithstanding  the  fact  that  a  prize  is  attached  to  sue-  staking  on 
cess.  This  has  been  so  from  the  days  of  tournaments,  °  ^' 
where  prizes  were  given  for  valor  to  the  victors  in  fair  encounters 
in  the  arena,  to  the  days  of  county  fairs,  where  prizes  are  given  to 
those  who  bring  in  the  fleetest  horses,  the  fattest  pigs,  the  rarest 
fruit,  and  the  finest  needlework.  The  mere  fact,  therefore,  that  a 
prize  is  offered  to  the  conqueror  in  a  contest  of  skill  or  strength 
does  not  make  it  ill^al ;  nor,  to  advance  a  step  further,  is  mere 
private  gaming  for  money,  when  the  game  is  fair  and  when  there 
is  no  offence  to  the  public,  indictable  at  common  law.^  On  the 
other  hand,  not  only  in  the  United  States,  but  in  England,  statutes 
have  been  repeatedly  passed  to  prohibit  gaming ''as  an  illegal  act, 
to  be  distinguished  from  the  playing  of  games.  Keeping  this  dis- 
tinction in  view,  the  meaning  of ''  gaming,"  as  a  criminal  offence,  is 
plain.     To  play  chess  for  a  prize  is  not  "  gaming,"  nor  is  it  "  gam- 

^  State  v.Doon,  R.M.Charl.  1, 1811.  That  under  statute  declaring  that 

'  Rice  V.  State,  10  Tex.  545, 1853.  persons  playing  faro  and  other  )2:ame8 

That,  under  the  English  statute,  a  for  money  shall  be  deemed  common 

railway  carriage  is  a  pnblic  place,  see  gamblers,  single  acts  may  constitute 

Langrish  v.  Archer,  L.  B.  10  Q.  B.  D.  the  offence,  see  State  v.  Melville,  1 1 

44, 1882.  As  to  what  is  a  public  place,  B.  I.  417,  1877  ;  Cameron  v.  State,  15 

see  State  v.  Book,  41  Iowa,  550, 1875 ;  Ala.  383,  1849 ;  Torney  v.  State,  13 

Smith  v.  State,  52  Ala.  384,  1875 ;  Mo.  455, 1850 ;  Patterson  v.  State.  12 

Dickey  v.  State,  68  Ibid.  508,  1881 ;  Tex.  App.  222,    1882 ;    Scribner   v. 

Lowrie  V.  State,  43  Tex.  602, 1875;  State,  Ibid.  173,  1882;  infra,  j  1476. 

Sheppard  v.  State,  1  Tex.  App.  304,  '  Supra,  J  1422 ;  State  v.  Haines.  30 

1876 ;  Askey  v.  State,  15  Ibid.  558,  Me.  65,  1849 ;  State  v.  Onimmey,  17 

1885.  Minn.  72, 1871 ;  People  v.  Baynes,  3 

As  to  the  game  of  "tan,''  see  Peo-  Oal.  366, 1853. 

pie  «.  Ah  Oon,  56  Cal.  188,  1880.  *  See  Hirst  v.  Molesbury,  L.  B.  6  Q. 

Infra,  {  1465  a.    See  Foster  v.  State,  B.  130, 1870 ;  State  v.  Currier,  23  Me. 

84  Ala.  451,  1888 ;  Metzer  v.  State,  43,  1843 ;  Com.  v,  Emmons,  98  Mass. 

31  Tex.  Cr.  11, 1892.    That  a  school-  6,  1867 ;  Hanrahan  v.  State,  57  Ind. 

house  is  a  public  place,  see  Cole  v.  527,  1877 ;  State  v.  Hayden,  31  Mo. 

State,  28  Tex.  App.  586, 1890 ;  but  a  35,  1860 ;  Needham  v.  State,  1  Tex. 

club-room  open  to  members  only  is  139,  1846 ;    Longworth  v.  State,  41 

not.  Grant  v.  State,  (Tex.)  27  S.  W.  Ibid.  102, 1874. 
Bep.  127, 1894 ;  see  9upra,  note  3. 
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» 

ing  "  to  play  football  or  dricket^  or  to  engage  in  contests  of  strength 
in  a  country  fair,  though  a  prize  is  to  be  awarded  to  the  winner. 
On  the  other  hand,  it  is  ^'  gaming ''  for  parties  to  stake  money  on 
chance.^  The  chance  must  be  the  controlling  factor  in  the  game.  It 
is  not  enough  to  say  that  wherever  chance  enters  in  any  appreciable 
degree  into  a  contest  then  there  is  gaming.  There  is  no  contest — 
forensic,  literary,  artistic — in  which  chance  does  not  so  enter.  A 
lawyer  may  accidentally  lose  his  brief  before  b^inning  his  speech ; 
or  an  author  may  be  misled  by  a  wrong  reference  on  which  he 
casually  strikes ;  or  an  artist  may  find  that  colors  he  took  due  care 
in  selecting  turn  out  from  some  casualty  not  to  stand.  This,  how- 
ever, does  not  make  a  contest,  in  which  lawyer,  author,  or  artist 
may  be  concerned,  ^^  gaming.''  All  competitive  examinations  are 
affected  in  some  d^ree  by  chance,  yet  no  competitive  examination 
is  ^'  gaming.''  So  as  to  games  of  skill.  In  such  games  chance 
may  have  very  little  part  If  so,  playing  these  games,  even  for 
reward,  is  not  gaming.  It  is  otherwise  when  the  game  depends 
more  largely  on  chance  than  on  skill.  Hence  gaming  as  a  penal 
offence,  under  the  statutes  making  it  such,  may  be  defined  as  a 
staking  by  agreement  on  chance.* 

Dog-racing  dependent  upon  training  is  not  a  game  of  chance,* 
nor  is  horse^racing,  when  also  dependent  on  training  and  for  the 
improvement  of  stock  ;^  though  if  chance  be  made  the  preponderat- 
ing element,  it  is  otherwise.* 

^  This  is  adopted  in  In  re  Lee  Tong,  1870 ;  Bentwick  v.  Connop,  5  Q.  B. 
6  Grim.  Law  Mag.  67, 1883 ;  see  State  693, 1844 ;  Challand  v.  Bray,  1  Dowl. 
V.  Gitt  Lee,  6  Oreg.  426, 1877 ;  1  West  Pr.  (N.  S.)  783;  Evans  v.  Pratt,  4 
Coast  Rep.  37;  18  Fed.  Rep.  256;  Scott  N.  R.  376, 1842 ;  Holmes  v.  Six- 
Mace  V.  State,  58  Ark.  79, 1893.  smith,  7  Exch.  802, 1852.  See  Stephen 

In  People  v,  Weithoff,  51  Mich.  214,  on  Search  of  a  Horse  (2d.  ed.>,  1 836 ; 

1883,  Cooley,  J.,  said:  "Let  a  stake  Harless  v.  XJ.  S.,  1  Morris,  169;  State 

be  laid  upon  the  chances  of  a  game,  v,  Hajden,  31  Mo.  35, 1860.;  Porter  v, 

and  we  have  gaming.*'  Day,  71  Wis.  296,  1888. 

A   learned    note    on    "  games    of  *  Toilet  v.  Thomas,  L.  R.  6  Q.  B. 

chance  "  will  be  found  in  5  Grim.  Law  515, 1871.    See  Beeston  v,  Beeston,  L. 

Mag.  529.  R.  1  Ex.  D.  13,  1875 ;  Higginson  v. 

«  See  Whitney  V.  State,  10  Tex.  App.  Simpson,  L.  R.  2  C.  P.  D.  76,  1877; 

377,1881.  Dyer  v,  Benson,  69  Ga.  609,  1882. 

'  Hirst  V,  Molesbury,  L.  R.  6  Q.  B.  Compare  Morgan  v.  Beaumont,  121 

130, 1870.  Mass.  7, 1876,  and  cases  in  subsequent 

*  Oliphant  on  Horses,  412;  Coombs  notes;  Stone  v.  Clay,  61  Fed.  Rep. 

V.  Dibble,  L.  R.  1  Exch.  248,  1866;  889, 1894. 
Hirst  v.  Molesbury,  L.  R.  6  Q.  B.  130, 
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"  Cock-fighting y^  being  cruel  and  wanton/  and  mainly  dependent 
on  chance,  is  gaming.' 

Nlnepina, — Whether  the  game  of  ninepins  is  a  game  of  chance 
depends  upon  whether  it  is  a  game  in  which  chance  or  skill  pre- 
dominates. When  fairly  conducted,  it  is  to  be  regarded  as  an  ath- 
letic sport,  not  indictable  at  common  law.' 

The  following  games  have  been  held  lawful  even  when  played  for 
a  stake : 

Football;*  wrestling  matches,  provided  they  do  not  take  the 
shape  of  public  prize-fights  f  rowing  matches  f  coursing  matches ; 
quoits ;  cricket  f  bowls  f  foot-racing  ;•  billiards  f^  backgammon  ;^^ 
dominoes;^  shuffleboard.^* 

*  See  mpra,  j{  1067,  1082  d.  •  Bostock  v.  R.  R,  3  M.  Dig.  274. 

*  Com.  v.  Tilton,  8  Mete.  232, 1832 ;  ^  Jeflfreys  v.  Walter,  1  Wils.  220 ; 
Baxter  v.  Slate,  1  Humph.  486,  1843.  Walpole  v.  Sanders,  7  D.  &  R.  130, 
See  Goolidge  v,  Choate,  11  Mete.  79,  1823 ;  Hodson  v;  Terrill,  1  C.  &  M. 
1846.    But  see  Martin  v.  Hewson,  10  797, 1833. 

Exch.  737, 1866.    Infra,  1 1082  b.  See       «  Sigel  v.  Jebb,  8  Stark.  2,  1819. 

2  666  New  York  Penal  Code  of  1882.    As  to  bowling  alleys,  see  supra,  { 1462 ; 
The  game  is  condemned  by  Lord  and  see  State  v.  Records,  4  Harring. 

EUenborough  in  Squires  v.  Whisken,  664,  1844. 

3  Camp.  140, 1811,  and  held  unlawful  '  Batty  v.  Marriott,  6  C.  B.  818, 
in  R.  V.  Howel,  3  Keb.  610,  where  it  1848 ;  Emery  v,  Richards,  14  M.  &  W. 
is  said  that  ''  the  defendant  being  728, 1846 ;  Coombs  v.  Dibble,  L.  R.  1 
convicted  of  keeping  a  common  cock-  Exch.  248, 1860. 

pit,  the  court  conceived  it  an  unlaw-  ^^  Parsons  v,  Alexander,  1  Jur.  (N. 

fill   game   ...   at    common     law."  S.)  660, 1866.    See  mpra,  {  1463.    A 

And  see  fupra,  |  372.  ''billiard  table"  need  not  have  pock- 

*  See  9upra,  |  1462 ;  State  v.  De  eta.  Sikes  v.  State,  67  Ala.  77,  1880. 
King,  118  N.  C.  631, 1893.  As  holding  that  billiard  playing  when 

*  Also  baseball.  Mace  v.  State,  68  the  loser  pays  for  the  game  is  gam- 
Ark.  79, 1893.  bling,  see  Ward  v.  State,  17  Ohio  St 

*  Supra,  11  212,  372, 373, 636 ;  Ken-  32,  1866 ;  State  v.  Book,  41  Iowa,  660, 
nedy  v.  Gad,  3  C.  &  P.  376, 1828.  As  1876.  See,  however,  Harbaugh  v. 
to  New  York,  see  Penal  Code  of  1882,  People,  40  III.  294,  1866 ;  Blewett  v, 
I  466.  State,  34  Miss.  606, 1867.    As  to  pool 

People  V.  Taylor,  96  Mich.  676, 1893.  playing,  see  Middaugh  v.  State,  103 

When  the  prize-fight  was  only    in-  Ind.  78, 1886. 

tended  as  an  advertisement  to  one  of  But  that  billiards  is  not  by  itself  a 

the  participants,  then  not  indictable,  game  of  chance,  see  Wortham  v.  State, 

People  V.  Floss,  7  N.  Y.  Sup.  604, 1889.  69  Miss.  179, 1881. 

That   consent   cannot    validate   a  ^^  Wetmoret;.  State,  66  Ala.  198, 1876. 

prize-fight  when  it  is  a  breach  of  the  ^^  R.  v.  Ashton,  1  E.  &  B.  286, 1862. 

peace,  see  9upra,  {  639 ;  Sullivan  v.  See  note  to  2  1466. 

State,  67  Miss.  346,  1889 ;  State  v.  "  State  v.  Bishop,  8  Ind.  266,  1856. 
Olympic  Club,  46  La.  An.  936,  1894. 
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Yerdicta  of  juries  finding  that  the  following  games  are  games  of 
chance  have  been  sustained : 
<•  Rondo :  "• 
"Draw  Poker:"' 
"Pool,"  ";French  Pool"  or  "  Paris  Mutual :"» 

^  Glascockv.  State,  10  Mo.  508, 1847.  gambling.    The  object  of  purchasing 

'  See  State  v,  Lewis,  12  Wis.  434,  these  tickets  was  to  wager  money  on 
1860;  Stith  v.  State,  18  Ark.  680, 1853;  certain  horse-races.  No  ordinary  in- 
Wren  v.  State,  70  Ala.  1, 1881.  But  terpretation  of  language  would  de- 
in  Nuchols  v.  Com.,  82  Gratt.  884,  scribe  their  conduct  as  the  playing  of 
1879,  it  was  ruled  that  ''poker"  is  not  a  game.  When  a  man  hazards  his 
of  the  same  class  as  faro,  keno,  and  money  on  the  rise  or  fall  of  prices  of 
the  like.  As  to  game  of  ''bunco,"  stocks,  cotton,  grain,  or  other  com- 
see  People  v.  Hood,  (Cal.)  24  Pac.  modities  it  cannot,  in  the  proper  use 
Bep.  817, 1890 ;  State  v,  Taylor,  (N.  0.)  of  language,  be  said  that  he  is  playing 
16  S.  E.  Bep.  168, 1892.  at  a  game  of  chance,  nor  can  the  place 

'  Com.  V.  Simonds,  79  Ky.  618,  where  such  ventures  are  made  or 
1881 ;  Brown  v.  State,  88  Tenn.  566,  registered  be  designated  as  a  gaming 
1890;  also  bookmaking,  McClean  v.  table. 

State, 49 N.  J.  L.  471, 1887 ;  People  v.  "Bets  are  made  and  money  haz- 
Weithoff,  51  Mich.  203,  1883 ;  Com.  arded  on  many  of  the  uncertainties 
V,  Clancy,  154  Mass.  128, 1891 ;  Wil-  and  contingencies  of  life,  but  in  the 
Hams  V,  State,  92  Tenn.  275,  1893 ;  common  use  of  language  these  trans- 
Com.  V.  Healey,  157  Mass.  455, 1892;  actions  are  not  called  games  of  chance. 
Com.  V,  Watson,  154  Mass.  135, 1891.  The  contingency  on  which  these  ap- 
The  New  York  constitutional  pro-  pellants  wagered  their  money  was  the 
vision  against  lotteries  does  not  apply  result  of  a  race.  In  one  event  they 
to  pool  selling.  Beilly  v.  Gray,  77  would  win,  in  another  they  would 
Hun,  402,  1894.  Policy  shop  also  in-  lose.  It  may  be  said  that  many  ele- 
dictable.  People  v,  Hess,  85  Mich,  ments  of  uncertainty  were  involved 
128, 1891.  in  the  wager  by  reason  of  the  various 

In  Rice  v.  State,  the  Court  of  Ap-  combinations  which  might  be  made  in 
peals  of  Maryland,  on  March  12, 1885,  the  pools.  But,  nevertheless,  the 
decided  that  the  selling  of  cards  and  thing  which  was  to  determine  gain 
tickets  at  a  "  mutual  pool "  on  horse-  or  loss  was  the  success  of  the  horses 
races  is  not  keeping  a  gambling  table  chosen.  If  by  any  singular  subtlety 
under  the  Maryland  Statute;  four  of  discourse  a  horse-race  could  be 
ludges  assenting,  three  dissenting,  shown  to  be  a  game  of  chance,  by  the 
From  the  opinion  of  the  majority  the  same  reason  we  must  hold  it  was 
following  is  extracted  :  played  on  the  racecourse,  and  that 

"  We  are  now  prepared  to  examine  the  horses  were  the  players.  Such 
the  evidence  which  was  admitted  in  disquisitions  are  very  far  removed  from 
the  Criminal  Court.  If  the  persons  the  ordinary  method  of  thought  pre- 
who  purchased  the  tickets  in  the  vari-  vailing  among  men.  It  is  not  con- 
ous  pools  were  playing  at  a  game  of  sistent  with  the  just  and  benign  spirit 
chance,  then  the  appellants  were  keep-  of  our  law  to  give  to  a  criminal  statute 
ing  a  gaming  table  and  a  place  for  an  interpretation  which  can  be  main- 
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"Tan:"* 

"  Faro,"  of  which  the  distinctive  feature  is  that  the  chances  are 
unequal :' 
"Baccarat:"* 
"Keno:"* 

tained  only  by  a  keen  and  scholastic  extending   the   statute    beyond    the 

ingenuity.    The  meaning  of  the  law  bounds  of  a  just  and  reasonable  con- 

which  consigns  a  man  to  prison  or  de-  struction  of  itfi  language.    It  Is  for 

prives  him  of  his  property  should  be  the  legislature  to  make  such  changes 

plain  and  obvious.    Betting  money  is  in  the  law  as  it  may  consider  the 

not  an  offence  by  the  common  law,  public  good  to  require.    Our  iunc- 

and  is  punishable  only  in  the  particu-  tions  are  limited  to  interpreting  and 

lar  cases  which  are  made  criminal  by  enforcing  the  legislative  will  when  it 

statute.     Horse-races  have  been  in  has  been  declared,  and  it  would  be 

some  measure  favored  by  our  legisla-  very  unwarrantable  in  us  to  permit 

tion.    By  the  18th  section  of  article  any  private  sentiments  of  our  own  to 

56  of  the  code,  the  clerks  of  the  Cir-  affect  the  construction  which  we  give 

cuit  Courts  are  authorized  to  issue  to  these  statutes."    James  v.  State,  63 

licenses  for  the  sale  of  spirituous  and  Md.  242,  1885 ;  Gamble  v.  State,  68 

fermented  liquors  at  horse-races,  and  Md.  242, 1885. 

the  Maryland  Jockey  Club  was  incor-  ^  People  v.  Ah  Oon,  56  Cal.  188, 

poratedby  the  act  of  1872,  chapter  55.  1880;  People  v.  Sam  Lung,  70  Cal. 

Persons  may  attend  the   races  and  515, 1886 ;  People  v.  Ah  Own,  85  Cal. 

hazard  their  money  as  freely  as  they  580, 1890. 

choose  by  betting  on  the  horses,  and  '  Wyatt's  Case,  6  Band.  694, 1828 ; 

they  will  not  thereby  become  amena-  Moncure,  J.,  in  Com.  v.  Nuchols,  82 

ble  to  any  legal  penalties.  The  Jockey  Gratt.  895, 1879 ;  State  v.  Andrews,  43 

Club  holds  its  meetings  for  these  races  Mo.  470,  1869;  Com.  v.  Monarch,  6 

under   the    authority  given   by  the  Bush,  801,  1869;  Waddell  v.  Com,  84 

legislature  in  its  charter  of  incorpo-  Ky.  276,  1886.    One  who  bets  on  a 

ration.     If  betting   money   on   the  game  of  faro  plays    faro.    State  v, 

horses  were  regarded  by  the  law  as  McDaniel,  20  Greg.  523, 1891.  Under 

playing  at  a  game  of  chance  the  race-  statute,  see  People  v,  Qosset,  98  Cal. 

course  would  be  '  a  place  of  gambling '  641, 1892. 

within  the  meaning  of  the  statute,  and  '  Jenks  v.  Turpin,  13  Q.  B.  D.  505 ; 
the  Jockey  Club  would  be  indictable  50  L.  T.  (N.  S )  808 ;  Park  Club  Case, 
for  maintaining  it.  But  we  have  seen  as  reported  in  Stutfield  on  Betting ; 
that  they  have  the  express  authority  Saturday  Review,  Oct.  4, 1884,  p.  458. 
of  the  legislature  for  these  races.  It  Aliter  by  the  French  courts,  aa  re- 
may  be  urged  that  wagering  money  ported  in  Fortnightly  Eeview  for 
on  a  horse-race  is  as  immoral  and  as  July,  1884. 

evil  in  its  consequences  as  playing  at  A  series  of  illegal  games  may  be 

a  gaming  table,  and  that  these  pool-  averred  cumulatively.    Leath  v.  Com., 

rooms  present  to  the  idle  and  dissi-  32  Gratt.  873, 1879. 

pated  all  the  temptations  which  be-  *  U.  S.  v.  Hornibrook,  2  Dill.  229, 

long  to  any  form  of  gambling.    But  1872 ;  Brown  v.  State,  40  Ga.  689, 1870, 

such  arguments  do  not  justify  us  in  where  keno    is  said  to  be  a  raffle; 
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But  neither  whist  nor  toirt6  is  in  common  usage  considered  a 
game  of  chance.^ 

Under  ^'  gaming  tables  "  have  been  held  to  be  included  the  games 
of  ^^  thimble  a^d  balls  ;"^  roulette,  and  games  of  the  same  class  f 
and  ^'  pool  selling ''  on  baseball/  The  same  has  been  held  as  to 
pool  selling  in  general/ 

As  a  '^  substitute/'  in  the  statutory  sense,  for  cards  and  dice  has 
been  considered  the  game  of  "  ramps."* 

In  keeping  a  gambling  table,  lucri  causa  is  not  an  essential  in- 
gredient/ 

§  1465  6.  We  have  already  had  occasion  to  notice  that  the  play- 
ing  at  games,  so  far  from  being  in  itself  illegal,  has  been 
a  statutory  encouraged  by  a  just  public  sentiment  in  all  cases  in  which 
^^^''~-  such  games  tend  to  the  nurturing  among  young  men  of 
personal  strength  and  martial  spirit.^  The  same  may  be  said, 
though  with  less  emphasis,  of  games  by  which  recreation  of  mind 
or  body  is  obtained  by  those  who  need  such  recreation.  In  itd 
popular  sense,  we  are  told,*  the  word  "  game,"  in  this  relation,  is 

Miller  v.  State,  48  Ala.  122,  1872 ;  Mich.  384, 1883.     See  Rice  v.  State, 

Schuster  v.   State,  Ibid.    199,  1872;  mpra.    People  v.  Fisher,  17  N.  Y. 

St.  Louis  V.  Sullivan,  8  Mo.  App.  455,  Sup.  162,  1891  ;   State  v.  Grimes,  49 

1880;    Portis  v.  State,  27  Ibid.  360,  Minn.  443, 1892;  that  a  "stock  clock" 

1872.    Infra,  J  1557.    Wyatt's  Case.  6  is  a  gamblmg  device ;  that  the  "  board 

Band.  694, 1828.    See  Hazen  v.  State,  and  lists  "  descriptive  of  a  horse-race 

18  Fla.  184,  1881.     As  to  a  raffle,  see  are  not  gambling  devices,  see  State  v, 

Johnson  v.  State,  88  Ala.  65,  1890.  Shaw,  39  Minn.  153,  1888 ;  but  the 

^  Fortnightly  Review,  July,  1884.  Michigan  rule    is  contra,  People  v, 

»  State  V,  Red,  7  Rich.  8,  1853.    A  Weithoff,  93  Mich.  631, 1892.  As  to 

table  having  a  hole  in  the  centre  for  policy  blackboard,  see  Com.  v,  Adams, 

chips,  upon  which  poker  is  played,  is  160  Mass.  310,  1893. 

not  a  gaming  table  under  the  statute.  '  Bryan  v.  State,  26  Ala.  65,  1855. 

Lyle  V.  State,  30  Tex.  App.  118, 1891 ;  Also  a  table  especially  prepared  and 

but  see  contra,  Wren  v.  State,  70  Ala.  adapted    for  the   game  of  "  craps." 

1, 1881.  Bell  V.  State,  32  Tex.  Cr.  187,  1893, 

»  Ritte  V.  Com.,  18    B.  Mon.  38,  reversing  21  S.  W.  Rep.  366,  1893 ; 

1857 ;    Mims  v.  State,  88    Ga.    458,  Harman  v.  State,  (Tex.)  22  Ibid.  1038, 

1891 ;    the  exhibition  of  a  gaming  1893 ;  but  contra  in  Kentucky.   Com. 

table  without  ownership  is  sufficient  v.  Kammerer,    13  S.  W.  Rep.  108, 

to  warrant  conviction.    Lettz  v.  State,  1890. 

(Tex.)  21  S.W.  Rep.  371,  1893.  »  State  v.  Holland,  22  Ark.   242, 

♦  People  V,  Weithoff,  51  Mich.  203,  1860 ;  supra,  i  1457. 

1883.  8  Supra,  1 1461. 

»  ToUett  V.  Thomas,  L.  R.  6  Q.  B.  D.  •  See  Webst.  Diet.,  tit.   "  Game  ;" 

514,    1871 ;    Scollars   v.  Flynn,    120  Ency.  Brit.,  tit.  "  Gaming." 
Mass.  271, 1876;  People  v,  Reilly,  50 
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nsed  in  three  senses:  (1)  Sporty  as  where  Shakespeare  speaks  of 
"  pastime  and  pleasing  game.''  (2)  A  contrivance  to  furnish  sport 
or  recreation,  as  "  games  of  chance,"  "  games  of  skill."  (3)  The 
method  of  procedure.  "  Graming,"  however,  implies,  when  used  as 
describing  a  condition,  an  element  of  illegality ;  and  when  people 
are  said  to  be  "  gaming,"  this  generally  supposes  that  the  "  games  " 
have  been  games  in  which  money  comes  to  the  victdt  or  his  back- 
ers.^ When  the  term  "  game  "  or  "  gaming "  is  used  in  statutes 
it  is  almost  always  in  connection  with  words  giving  them  the  latter 
sense,  and  in  such  case  it  is  only  by  averring  and  proving  the  dif- 
fereTttia  that  the  prosecution  can  be  sustained.'  But  when  "  gam- 
ing "  is  spoken  of  in  a  statute  as  indictable,  it  is  be  regarded  as  con- 
vertible with  gambling ;  i,  6.,  staking  money  on  a  game  involving 
more  or  less  chance.' 

Under  the  statutes^  the  following  points  have  been  adjudicated : 

^  In  this  sense  **  gamester  "  is  used  Bedgate  v.  Haynes,  L.  R.  1  Q.  B.  D. 

by  Dryden:    "The  losing  gamester  89,    1876    (Blackburn,  J.);    Bew   v. 

shakes  the  box  in  vain."  Harston,  L.  R.  3  Q.  B.  D.  454,  1878. 

*  Com.  V,  Adams,   109  Mass.  344,  *  Com.  v,  Taylor,  14  Gray,  26, 1859 ; 

1872 ;  Wheeler  v.  State,  42  Md.  563,  Carper  v.  State,  27  Ohio  St.  572, 1875, 

1875 ;  citing  State  v.  Elborn,  27  Ibid,  a   case    of  "  draw-poker " ;   Carr   v, 

483, 1867 ;  Neal  v.  Com.,  22  Gratt  917,  State,  50  Ind.  178,  1875 ;  Williams  v. 

1872,  a  game  of  "bagatelle*';  Carper  Warsaw,  60  Ibid.  457,  1878,  defining 

V.  State,  27  Ohio  St.  572,  1875  (aff.  gaming  as  meaning  "  a  game  upon  the 

Buck  V.  State,  1  Ibid.  61) ;  Roberts  v»  result  of  which  something  of  value  is 

State,  32  Ibid.  171,  1877;  Blemer  v.  staked";   State  v.  Maurer,  7  Iowa, 

People,  76  111.  265,  1875,  under  stat-  406,  1858;   State  v.  Miller,  53  Ibid, 

ute  making  fraudulent  use  of  cards  154, 1880 ;  State  v.  Bryant,  74  N.  C. 

indictable ;    Hamilton    v.    State,    75  207, 1876 ;  Innis  v.  State,  51  Ala.  23, 

Ind.  586, 1881,  holding  that  the  stak-  1874;    State  v.  Nelson,  19  Mo.  393, 

ing  of  anything  of  value  on  a  game  is  1854 ;  Harrison  v.  State,  4  Coldw.  195, 

gaming;    State   v»  Miller,  53  Iowa,  1867,  that  betting  on  horse-races  is 

154,1880;  State  t;.  Bryant,  74  N.  C.  not   necessarily  gaming;    Tuttle   v, 

207,  1876,  cited  infra,  {  1491 ;  Knee-  State,  1  Tex.  App.  364,  1876 ;   afi*. 

land  V.  State,  62  Ga.  395,  1879 ;  Clark  Bachelor  v.  State,  10  Tex.  258, 1853. 

V,  State,  49  Ala.  37, 1873,  making  re-  In  State  v.  Bryant,  74  N.  C.  207, 

ceipt  of  stake  the  test;   Wetmore  v.  1876,  it  was  said  by  Settle  J.,  that 

State,  55  Ibid.  198, 1876,  holding  that  **  all  gaming  is  not  immoral,  and  it 

cotemporaneous     construction     and  may  be  that  all  immoral  games  are 

usage  determine     the    meaning     of  not  prohibited  by  statute." 

words,  and  that  "  backgammon  "  is  ^  In  some  of  the  States  it  has  been 

not  ''a  game    played    with    dice";  enacted  that  all  gaming  devices  found 

People  V.  Ah  Yem,  53  Cal.  246, 1878,  to  be  used  for  gaming  purposes  are 

holding  betting  is  not  accessaryship.  subject  to  seizure  and  forfeiture.  Debo 

See,  as  to  construction  of  English  stat-  v.    Com.,  (Ky.)  12  S.  W.  Rep.  266, 

utes,  R.  V.  Ashton,  1  E.  &  B.  286 ;  1889. 
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(1)  Statutes  of  this  class^  so  far  as  they  make  that  indictable 
which  was  not  previously  indictable,  are  to  be  strictly  construed.^ 
But  whenever  the  offence  they  are  aimed  at  is  proved,  then  the 
courts  will  not  r^ard  variances  in  mode  or  details  as  material.^ 

'  Hence  a  contest  for  a  wager,  in  a  manner  more  or  less  of  chance,  is 
gambling  f  and  so  of  staking  money  directly  on  any  game  of  chance 
or  skill  ;*  and  agreeing  that  it  should  be  determined  by  a  throw  of 
cards  who  should  pay  for  a  drink  or  for  the  expenses  of  a  table.* 
Giving  a  prohibited  game  a  new  name  does  riot  take  it  out  of  the 
statute  f  and  under  any  general  term  descriptive  of  gaming  used 
as  a  nom^n  genercUissimum,  specific  types  of  gaming  are  to  be  re- 
garded as  included/  Those  concerned  in  managing  a  social  club 
are  indictable  for  gaming  permitted  by  them.^  And  so  of  those 
concerned  in  a  proprietory  club  managed  by  a  committee  who 
elected  members.^ 

(2)  Under  the  statutes  the  playing  a  single  prohibited  game  may 
constitute  the  offence/^    It  has  been  said  that  when  a  series  of  pro- 

*  See  Gibbons  v.  People,  83  111.  442,  playing  cards  for  cigars.  State  v.  Wade, 

1864;   Com.  V.  Kammerer,  13  S.  W.  43  Ark.  77,  1884;  for  expenses  of  bil- 

Bep.  108,  1890,  Springfield  v.  State,  liard table,  Alexanders.  State,  6  Crim. 

(Tex.)    13    S.    W.  Eep.  752,    1890;  Law  Mag.  606,  1886;   playing  cards 

State  V.  Bryant,  90  Mo.  634, 1886.  for  beer,  Brown  v.   State.  49  N.  J. 


*  Blemer  v.  People,  76  111.  266, 1876 
State  V.  Gitt  Lee,  6  Oreg.  426,  1877 
Com.  V.  Hogarty,  141  Mass.  106, 1886 
State  V.  Marchant,  16  E.  I.  639, 1887 


L.  61,  1886;  State  v.  Eaton,  86  Me. 
237, 1898. 

•  State  V.  Maurer,  7  Iowa,  63, 1868 ; 
Dean  v.  State,  Mart.  &  Yerg.  127, 


Ballentine  v.  State,  48  Ark.  46, 1886.  1827,  cited  i^/ra,  J  1466. 

That  the  indictment  need  not  "allege  'Com.    v.    Simonds,  79    Ky.  618, 

that  the  offence  was  committed  unlaw-  ,1881;  Blemer  v.  People,  76  111.  266, 

fuUy  and  wilfiiUy."  State  v.  Howe.  100  1876 ;   Porter  v.  State,  61   Ga.  300, 

N.  C.  449,  1888 ;  Early  v.  State,  23  1874 ;  State  v.  Gitt  Lee,  6  Oreg.  426, 

Tex.  App.  364, 1887  ;  Ballew  v.  State,  1877.    As  to  "  gift  enterprises  "  and 

26  Tex.  App.  483, 1888 ;  State  v.  Mohr,  lotteries,  see  infra,  i  1491.    "  Gift  en- 

66  Mo.  App.  329, 1893 ;  Com.  v.  Baker,  terprises  "  have  been  held  in  Tennes- 

166  Mass.  287, 1892.  see  to  be  common  gaming.    Bell  v. 

»  State  V,  Smith,  1  Meigs,  99, 1838.  State,  6  Sneed,  607, 1857 ;  R.  v.  Wil- 


*  Com.  V,  Taylor,  14  Gray,  26, 1859 
Com.  V.  Gourdier,  Ibid.  390,  1860 
State  V,  Bryant,  90  Mo.  634,  1886 


lard,  33  W.  R.  166,  1884. 
8  Jacobi  V,  State,  69  Ala.  71,  1877. 
•  Jenks  V.  Turpin,  60  L.  T.  (N.  S.) 


where  a  gun  and  target  were  held  not  808,  1884 ;  Saturday  Review,  Oct.  4, 

to  be  a  gambling  device.  1884,  p.  437.    See  infra,  §  1619  a. 

»  State  V.  Leighton,  3  Fost.  (N.  H.)      ^°  State  v,  Melville,  11  R.  I.  417, 

167 ;  McDaniel  v.  Com.,  6  Bush,  326,  1877 ;  Swallow  v.  State,  20  Ala.  30. 

1869.   Aliter  in  New  York,  People  v.  1862;  Torney  v.  State,  13  Mo.  466, 

Sergeant,  8    Cow.    139,   1828.     Also  1860 ;  BelU.  State,  92  Ga.  49,  1898. 
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hibited  games  are  played  at  one  sitting  this  constitutes  but  one 
ofifence  ;^  and  this  may  be  true  when  these  games  form  one  trans- 
action. But  when  they  do  not  they  can  no  more  be  consolidated  in 
one  offence  than  can  a  series  of  illegal  drinks  taken  successively  in 
a  drinking  saloon.^ 

(3)  All  concerned  are  principals,'  even  if  not  participating,  if 
they  take  part  in  the  management  of  the  game  or  table.^  But  in 
some  statutes  the  permitting  persons  to  play  on  the  defendant's 
premises  is  made  a  substantive  offence.^ 

§  1466  c.    Hence,  from  what  has  been  already  stated/  whatever 
is  likely  to  excite  a  disturbance  (e.  g.^  dispensing  intoxi-  Gaming 
eating  drinks)  may  give  to  gaming  that  incident  of  dis-  SJJjJ^i^^y 
order  and  discomfort  to  the  community  which  may  make  whatever 

.  .  y  nf  ^  excitftgdis- 

it  a  nuisance.'  turbance. 

^  Wingard  v.  State,    13  Ga.  396,  Com.  v.  Ferry,  146  Mass.  203, 1888  ; 

1863 ;  Hankins  v.  People,  106  111.  628,  Com.  v.  Pulaski  Agric.  Ass'n,  92  Ky. 

1883.  197,  1891 ;  Harper  v.  Com.,  93  Ky. 

*  See  Whart  Cr.  PI.  &  Pr.  {  474.  290, 1892 ;  People  v.  Ah  Own,  85  Cal. 

»  Supra,  2  1422 ;  State  v.  Haines,  30  680, 1890 ;  Com.  v,  Warren,  161  Mass. 
Me.  ^b,  1849;  State  v,  Crammey,  17  281,  1894.  But  mere  presence  with 
Minn.  72,  1871 ;  Poteete  v.  State,  72  nothing  else  is  not  sufficient.  Erwin 
Ala.  568, 1882 ;  People  v,  Sam  Lung,  v.  State,  25  Tex.  App.  330,  1888. 
70  Cal.  515,  1886.  One  who  keeps  Where  the  owner  has  not  given  his 
watch  for  the  purpose  of  guarding  consent,  and  has  no  knowledge,  he  is 
against  the  detection  of  those  gam-  not  indictable.  Smith  v.  State,  28  Tex. 
bling  ;  Earp  v.  State,  (Tex.)  13  S.  W.  App.  102,  1889. 
Eep.  888, 1890 ;  Ransom  v.  State,  26  *  Com.  v,  Stowell,  9  Mete.  672, 
Fla.  364,  1890;  Lettz  v.  State,  (Tex.)  1845.  As  to  joinder  of  defendants, 
21  S.  W.  Rep.  371,  1893 ;  Soby  v,  see  Whart.  Cr.  PI.  &  Pr.  {{  301  et  seq. 
People,  134  111.  66,  1890 ;  Com.  v.  That  the  parties  with  whom  the  de- 
Watson,  154  Mass.  136, 1891.  As  to  fendant  played  need  not  be  averred, 
responsibility  of  landlord  under  stat-  see  Orr  v.  State.  18  Ark.  640,  1867 ; 
ute,  see  Kleespies  v.  State,  106  Ind.  Goodman  v.  State,  41  Ibid.  228, 1883. 
883, 1886 ;  State  v.  Johnson,  115  Ind.  See  infra,  J 1610.  See,  further,  Poteete 
467, 1888 ;  Fisher  v.  State,  2  Ind.  App.  v.  State,  72  Ala,  568, 1882 ;  Robinson 
366.  1891 ;  State  v.  Howard,  (Ind.)  37  v.  State,  24  Tex.  App.  4, 1887 ;  Wake- 
N.  E.  Rep.  27,  1894.  When  not,  see  field  v.  Com ,  (Ky.)  7  Crim.  Law 
R.  v.  Cook,  32  W.  R  796,  1884.  Mag.  386,  1886 ;  Borchers  v.  State,  31 
That  evidence  of  the  general  reputa-  Tex.  Cr.  517,  1893 ;  Stringfellow  v, 
tion  of  the  place  is  admissible  to  Htate,  (Tex.)  23  S.  W.  Rep.  893,  1893; 
bring  knowledge  home  to  the  land-  Bell  v.  State,  92  Ga.  49, 1893 ;  Otto  v. 
lord,  see  Voght  v.  State,  124  Ind.  358,  State,  (Tex.)  25  S.  W.  Rep.  285, 1894; 
1890.  Martin  v.  State,  71  Miss.  87, 1893. 


*  Hipes  V.  State,  73  Ind.  39,  1880 
Vowells  V.  Com.,  83  Ky.  193, 1885 
State  V.  Marchant,  16  R.  I.  639,  1887 


•  Sapra,  jj  1461  et  seq, 
^  Com.  V,  Tilton,  8  Mete.  232,  1844; 
Com.  V.  Price,  8  Leigh,  767,  1837; 
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§  1465  d.  It  has  been  already  stated  that,  while  gaming 
minora  at  ^y  itself  is  not  a  nuisance  at  common  law,  it  becomes  so 
Swob!*^  when  accompanied  with  incidents  which  make  it  con- 
tribute to  the  discomfort  and  disorder  of  the  community. 
This  is  the  case  when  minors  are  drawn  together  at  gaming  tables 
in  such  a  way  as  to  engender  dissipated  habits  on  their  part,  to 
take  them  from  their  home  and  business  duties,  and  to  draw  together 
idlers  so  as  to  create  a  disturbance.  In  many  States  to  permit 
minors  to  attend  gaming  tables  is  made  indictable  by  statute,^  even 
though  the  gaming  itself  be  of  a  character  which  is  not  specifically 
indictable.* 

§  1466.  As  to  the  framing  of  indictments  for  gambling 

reqaiBibM    *°^  ^^^  gaming-houses  the  following  points  are  to   be 
must  be      noticed : 

pleading.        Statutory  terms. — These  must  be  used,  though  it  is  not 
enough  when  they  charge  conclusions  of  law.' 

State   v.    Black,  9   Ired.  878,  1849,  J  1462;  Fugate  v.  State,  2  Humph. 

Ruffin,  C.  J. ;  State  v.  Terry,  4  Dev.  397,  1841 ;   Green  v.  Com.,  5  Bush, 

&Bat.  186, 1838  (under  statute);  Bay  327,  1869,  case  of  permitting  minors 

v.  State,  60  Ala.  172, 1874  (under  stat-  to  play ;  Ready  v.  State,  62  Ind.  1, 

ute) ;  Campbell  v.  State.  56  Ibid.  89,  1878,  citing  State  v.  Ward,  67  Ibid. 

1870  (under  statute) ;  Cole  v.  State,  9  637, 1877.     See  Stern  v.  State,  63  Ga. 

Tex.  42, 1862  (under  statute) ;  O'Brien  229, 1874  (cited  mpra,  jj  87, 88),  where 

V.  State,  10  Tex.  App.  644, 1881.  And  it  is  held  that  when  the  statute  re- 

so  as  to  gaming  on  the  Lord's  Day.  quires  it  scUnter  is  essential. 
State  V.  Fearson,  2  Md.  310,  1862,       »  Whart.  Cr.  PI.  &  Pr.  {2  164,  221, 

cited  supra,  i  28;  and  citing  Whart  231;  Com.  v.  Parker,  117  Mass.  112, 

Prec.  444,  446 ;  holding  this  is  indict-  1876 ;  Wheeler  v.  State,  42  Md.  663, 

able  at  common  law.    State  v,  Ander-  1875;  Carper  v.  State,  27  Ohio  St.  672, 

son,  30  Ark.  131, 1875  (under  statute) ;  1875 ;  Zook  v.  State,  47  Ind.  463, 1874 

supra,  i  1431  c;  but  see  State  v.  Con-  Carr  v.  State,  60  Ibid.  292, 1876 ;  Don- 

ger,  14  Ind.  396,  1860.    See  supra,  niger  v.  State,  62  Ibid.  326,  1876 

2  1412,  as  to  analogous  cases  of  public  Pemberton  v.  State,  85  Ibid.  607, 1882 

spectacles  producing  disorder.  Blemer  v.  People,  76  111.  266,  1875 

^  State  V.  Probasco,  62  Iowa,  400,  State  v.  Kauffman,  59  Iowa,  273, 1882 

1883 ;  State  v.  Dupies,  91  Ind.  233,  Conyers  v.  State,  60  Ga.  103,  1873 

1883;  Snow  v.  State,  60  Ark.  667,  Napier  v.  State,  60  Ala.  168,  1873 

1888 ;   Bird  v.  State,  104  Ind.   384,  State  v.  Crowder,  39  Tex.  47, 1873 

1885.  State  v.  Bristow,  41  Ibid.  146,  1874 

*  Com.  V.  Emmons,  98  Mass.  6, 1867  State  v,  Bultion,  42  Ibid.  77,  1875 ; 

(cited  supra,  J  1463) ;   Hitchings  v.  Wallace  v.  State,  13  Tex.  App.  160, 

People,  39  N.  Y.  464,  1868,  holding  1882 ;  Parker  v.  State,  Ibid.  213, 1882. 

that  it  is  not  necessary  the  offence  Under  the  English  statute  it  is  neces- 

should  be  habitual ;  State  v.  Hall,  32  sary  to  aver  that  the  defendant  won 

N.  J.  L.  (3  Vroom)  168,  1867 ;  supra,  by  fraud  or  unlawful  device  or  ill 
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Matters  waknoum. — As  to  such,  specifications  can  be  excused  bj 
stating  that  they  were  unknown  to  the  grand  jury.^ 

Joinder  of  defendants. — All  parties  in  joint  gambling  may  be 
indicted  jointly  f  but  not  unless  they  were  engaged  at  the  same 
time  in  the  same  game.' 

Exceptions, — When  the  exceptions  to  the  statute  are  contained 
in  the  enacting  clause  of  the  statute  and  limit  the  offence,  they 
should  be  negatived  in  the  indictment.*  It  is  otherwise  when  they 
are  in  provisos  or  subsequent  exceptions,  and  are  matters  of  de* 
fence.* 

Names  of  parties. — The  names  of  parties  playing  need  not  be 
specified  in  the  indictment  when  the  offence  is  charged  as  of  the 
nature  of  a  nuisance,  or,  as  is  the  case  with  keeping  gaming  tables, 
is  not  dependent  on  the  character  of  the  parties  engaged.^  It  is 
otherwise  when  the  offence  is  qualified  by  the  character  of  the  par- 
practice.  R.  v.  Rogier,  1  B.  &  C.  272,  Oovy  v.  State,  4  Port.  187, 1836 ;  State 
1823.  That  "gambling,"  in  an  indictr  v.  Homan,  41  Tex.  156,  1874. 
ment,  may  be  substituted  for  "  gam-  '  Lindsay  v.  State,  48  Ala.  169, 
ing"  in  a  statute,  see  State  v.  Nelson,  1872;  Galbreath  t;.  State,  36  Tex.  200, 
19  Mo.  393, 1854,  and  State  v.  Mitchell,  1871 ;  State  v.  Homan,  ut  mpra  ;  Otto 
6  Mo.  147,  1839.  When  a  statute  v.  State,  (Tex.) 25  S.W.  Rep.  285, 1894. 
prohibits  games  of  a  "  like  kind"  with  *  State  v.  Dupies,  91  Ind.  233, 1883 ; 
faro,  etc.,  games  falling  under  "  like  Colchell  v.  State,  23  Tex.  App.  584, 
kind"  must  be  specifically  described.   1887. 

Huff  V.  Com.,  14  Gratt.  648,  1858.  *  Whart.  Or.  PI.  &  Pr.  {  238.  See 
"  Gkimbling-table,  commonly  called  Alexander  v.  State,  48  Ind.  394,  1874 ; 
faro,"  "  is  good  under  a  statute  pro-  Reynolds  v.  State,  2  N.  &  McC.  365, 
hibiting  any  faro  bank."  Brown  v.  1820 ;  Grattan  v.  State.  71  Ala.  344, 
State,  5  Eng.  (Ark.)  607, 1850;  People  1881. 

v.  Sponsler,  1  Dak.  289, 1876 ;  Parker  v.  •  See  mpra,  \\  1453,  1460 ;  Whart. 
State,  18  Tex.  App.  213,  1882 ;  State  Or.  PI.  &  Pr.  j  155 ;  Roberts  v.  State, 
v.  Kaufman,  59  Iowa,  273,  1882;  32  Ohio  St  171,  1877;  Huffman's 
Jones  v.  Com.,  (Ky.)  3  S.W.  Rep.  128,  Case,  6  Rand.  685,  1828;  State  v. 
1887;  Dreyfus  v.  State,  83  Ala.  54,  Ames,  1  Mo.  372,  1825;  Green  v. 
1887 ;  Bibb  v.  State,  83  Ala.  84, 1887 ;  People.  21  111.  125,  1859  (citing  Can- 
8.  c.  84  Ala.  13, 1887;  In  re  Lane,  76  niday  v.  People,  17  Ibid.  158,  1855) ; 
Cal.  587,  1888;  Tolbert  v.  State,  87  State  v.  Thomas,  50  Ind.  292,  1875 
Ala.  27,  1889;  People  v,  Carroll,  80  (citing  Carpenter  v.  State,  14  Ibid. 
Cal.  153,  1889;  Jackson  v.  State,  26  109,  1860);  Hinton  v.  State,  68  Ga. 
Fla.  510,  1890 ;  Com.  v.  Swain,  160  322, 1882 ;  Coggens  v.  People.  7  Port. 
Mass.  354,  1893.  263,  1838 ;  Flake  v.  State,  19  Ala.  552, 

*  Whart.  Cr.  PI.  &  Pr.  i  156.  1851 ;  Johnston  v.  State,  7  S.  &  M.  58, 

«  Whart.  Cr.  PI.  &  Pr.  |  302 ;  Com.  1846 ;  Johnson  v.  State,  36  Tex.  198, 
V.  McGuire,  1  Va.  Cas.  119,  1796;  1871;  Groner  v.  State,  6  Fla.  39, 
Com.  V,  McChord,  2  Dana,  242,  1834;    1855  (citing  Coggins  v.  State,  7  Port. 
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ties  engaged,  in  which  ca^  the  names  should  be  given,  or  they 
should  be  averred  to  be  unknown  ;^  and  it  is  otherwise  also,  when 
certain  persons  are  required  to  be  present  in  order  to  constitute  the 
offence,* 

Nature  of  stake. — When  the  statute  requires  that  the  game  should 
be  played  for  money  or  for  a  stake,  then  the  playing  for  money  or 
for  a  stake  should  be  alleged ;  though  when  a  specific  amount  of 
money  is  specified,  it  is  no  variance  if  the  amount  be  not  exactly 
proved.'  When,  however,  the  stake  is  specified  as  a  "valuable 
thing,''  then  the  "  valuable  thing  "  should  be  individuated/ 

Place  of  gaming. — The  distinctive  feature  of  some  prosecutions 
is,  that  the  offence  should  have  been  committed  in  a  particular  kind 
of  place  ;  e.  g.,  a  "  public  place,"  or  a  "  public  house."  If  so,  the 
statutory  qualification  must  be  included  in  the  indictment.^  The 
name  of  the  owner  of  the  place,  however,  is  irrelevant.*     A  gaming- 

264,  1832;  State  v.  Wilson,  9  Wash.  83,  1843,  where   it   was    held   that 

16, 1894 ;  Hinton  v.  State,  68  Ga.  322,  "  valuable  things  "  was    too    vague. 

1882 ;  Foster  v.  Territory,  1  Wash.  That  a  wager  is  not  necessary  under 

411, 1890 ;  Goodman  v.  State,  41  Ark.  the  statute  when  minors  are  permitted 

228, 1883.  to  play,  see  Bond  v.  State,  62  Ind.  457, 

*  Sharp  V,  State,  28  Fla.  357, 1891.  1876,    Under  the  Georgia  statute  the 
■  Davis  V.  State,  7  Ohio,  204,  1852  thing  played  for  need  not  be  averred. 

(explained  on  statutory  grounds  in  Hinton  t;.  State,  68  Ga.  322, 1882. 
Eoberte  v.  State,  32  Ibid.  173, 1877) ;  *  Linkous  v.  Com.,  9  Leigh,  608, 
Butler  V.  State,  6  Blackf.  280,  343,  1838;  Flake  v.  State,  19  Ala.  551, 
1840;  Alexander  v.  State,  48  Ind.  1851;  Bice  v.  State,  10  Tex.  545, 
394,  1874 ;  Jester  v.  State,  14  Ark.  1853 ;  State  v.  Norton,  19  Ibid.  102, 
552,  1854,  that  a  variance  is  fatal.  1857;  Wallace  t;.  State,  12  Tex.  App. 
In  B.  V,  Moss,  1  Dears.  &  B.  205,  479,1882.  As  to  what  is  a  "public 
1856,  it  was  held  to  be  unnecessary  to  place,"  see  Bussell  v.  State,  72  Ala. 
aver  from  whom  the  defendant  won.  222,  1882.  In  Elsberry  v.  State,  41 
Also  in  Shook  t>.  State,  25  Tex.  App.  Tex.  158, 1874,  an  indictment  averring 
345, 1888 ;  Grant  v.  State,  89  Ga.  393,  the  offence  to  be  "  in  a  public  place 
1892.  in  view  of  the  highway"  was  held 

'  Com.  V.  Tieman,  4  Gratt.  545,  sufficient.  In  State  v.  Fuller,  31  Ibid. 
1847 ;  Parsons  v.  State,  2  Carter,  499,  588,  1869,  "  public  place  "  was  held 
1851  (Blackford.  J.);  Medlock  w.  too  indefinite.  "Public  place"  has 
State,  18  Ark.  363,  1857.  But  it  is  a  been  held  sufficient  in  indictments  for 
variance  if  currency  be  charged  and  exposure  of  person.  Infra,  {  1469 ; 
negotiable  paper  be  proved.  Tate  v.  Metzer  t;.  State,  31  Tex.  Cr.  11, 
State,  5  Blackf.  174,  1839.  But  see  1892;  Rosson  v.  State,  92  Ala.  76, 
Collins  V.  State,  70  Ala.   19,  1881;   1890. 

that  it  need  not  be  alleged  that  money  •  State  v.  Atkins,  1  Ala.  180,  1840. 
was  won  or  lost,  see  Waddell  v.  Com.,  See  Wilson  v.  State,  5  Tex.  21,  1849, 
84  Ky.  276,  1886.  where  it  was  held  that  when  unneces- 

*  See  Anthony  v.  State,  4  Humph,  sary  the  variance  was  not  fatal. 
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house  need  not  be  more  closely  described  than  that  it  was  in  the 
county.* 

Nature  of  game. — When  the  statute  makes  playing  a  specific 
game  or  device  indictable  {e,  g,y  faro),  it  is  necessary  that  the  game 
should  be  specified  in  the  indictment  as  falling  under  the  statute.' 
Where,  however,  the  statute  prohibits  playing  all  games  of  chance 
for  money,  or  keeping  a  gaming  table  of  any  class,  or  any  general 
gambling  device,  then  it  is  not  necessary  to  specify  the  game  or 
device.^  But  when  a  gaming-house  is  charged  as  a  nuisance,  then 
the  incidents  making  it  a  nuisance  must  be  averred.^    When  the 

*  App  V.  State,  90  Ind.  78.  1888 ;  »  See  Gibboney  v.  Com.,  14  Gratt. 

Keith  V.  State,  Ibid.  89, 1888 ;  Dohme  582,  1857 ;  State  v.  Dole,  8  Blackf. 

t;.  State,  68  Ga.  389, 1882 ;  Whart.  Or.  894,  1838 ;  Webster  v.  State,  8  Ibid. 

PI.  &  Pr.  {  144 ;  Withers  v.  State,  23  400, 1847,  but  holding  that  some  de- 

Tex.  App.  396, 1887  ;Elee8pie8v.  State,  scriptions  o(    the   game   should   be 

106  Ind.  388, 1885;  Harland  v,  Terri-  given;  Moore  v.  State,  65  Ind.  213, 

tory,  8  Wash.  Ter.  181,1887.    So  of  382,  1879;    Pemberton  v.  State,  85 

bawdy-house,  Johnson  v.  State,  (Tex.)  Ibid.  507,  1882 ;  State  v.  Ritchie,  2 

21  S.  W.  Eep.  929, 1898.    A  complamt  Dev.  &  Bat.  29, 1886 ;  Bryan  v.  State, 

charging  defendant  with  keeping  a  26  Ala.  65,  1853 ;  Harris  v.  State,  83 

room  for  gambling  purposes  is  not  bad  Ibid.  378, 1859 ;  Johnston  v.  State,  7 

for  duplicity  when  it  sets  forth  the  Sm.  &  M.  58, 1846 ;  Montee  v.  Com., 

names  of  the  different  gambling  de-  8  J.  J.  Mars.  185,  1880 ;  Campbell  v, 

vices;  Com.  v.  Moody,  143  Mass.  177,  State, 2 Tex.  App.  187, 1837.  In  Johns- 

1887.  ton  V.  State,  7  Sm.  &  M.  163, 1846, 

'  R  v.  AshtoD,  1  E.  &  B.  286, 1852;  the  reason  is   given,*  quoting   from 

Com.  V,  Monarch,  6  Bush,  801,  1869,  Judge  Peck  in  Dean  i;.  State,  Mart.  & 

holding  that  it  is  enough  to  specify  Yerg.  127, 1827,  that  '^  adepts  at  gam- 

the  game    in  the   statutory  words ;  ing  play  for  money  without  any  game. 

State  V,  Kauffman,  59  Iowa,  273, 1882 ;  where  their  invention  for  names  has 

State  r.  Lewis,  12  Wis.  434,  1860;  been  exhausted;"  Shilling  v. Territory, 

Ben  (Negro)  v.  State,  9  Tex.  App.  107,  (Wash.)  5  West  Coast  Rep.  684. 1884; 

1880;  Parker  v.  State,  13  Ibid.  213,  Com.  v.  Ferry,  146  Mass.  208,  1888; 

1882;  State  v.  Jeffrey,  38  Ark.  136,  People  v.  Carroll,  80  Cal.  153,  1889. 

1878.    In  Windsor's  Case,  4  Leigh,  Under  the  Michigan  statute  the  in- 

680, 1888,  it  was  held  that  if  the  game  dictment  must  allege  that  the  gaming 

were  averred  it  should   be   proved,  table  suffered  to  be  kept  was  main- 

That  the  State  need  not  elect  between  tained  for  **  hire,  gain,  and  reward." 

several  games,  see  Hinton  v.  State,  68  People  v,  Weithoff,  58  N.  W.  Bep. 

Ga.  822,  1882.    The  words  a  "game  1115,1894.    /T^/ra,  J  1513. 

of  hazard  or  skUl "  do  not  make  an  *  Whart.  Cr.  PL  &  Pr.  H  221,  230, 

indictment  bad  for  duplicity.  State  v.  231 ;  U.  S.  v,  Ringgold,  5  Cranch  C.  C. 

Hester,  48  Ark.  40,  1886 ;  the  proof  378, 1839.    See  Com.  v.  Pray,  18  Pick, 

must  follow  the  game  named,  Aver-  859, 1832 ;  People  v,  Jackson,  3  Denio, 

heart  v.  State,  30  Tex.  App.  651, 1892.  101,  1846 ;  Frederick  v.  Com.,  4  B, 

317 


§1467.]  CBiMES.  [book  II. 

statute  requires  designation  of  the  class  of  house,  then  a  variance  in 
the  designation  is  fatal  ;^  but  not  a  variance  in  the  details  of  the 
games.^ 

§  1467.  The  proof  is  necessarily,  to  a  greater  or  less  d^ree,  in- 
ferential, such  as  possession  and  use  of  implements  for 
is  inferen-    gambling,^  or  the  testimony  of  participants  in  games  of 
whose  character  the  jury  is  to  judge.*    The  scienter,  when 
individuals  are  prosecuted  as  gamblers,  may  be  inferred  from  the 
illicit  use  of  such  implements  elsewhere.'^    How  the  defendant's* 

Mon.  7,  1843;  State  v.  Ames,  1  Mo.  played  and  another  testify  from  the 

372,  1825 ;  O'Brien  v.  State,  10  Tex.  description  that  it  was  a  certain  kind 

App.  644, 1881 ;  Com.  v.  Moody,  143  of  game.    People  t;.  Carroll,  80  Cal. 

Mass.  177,  1887;  and  the  act  of  the  163,  1889;  People  v.  Hood,  (Cal.)  24 

accused   in    keeping   the    gambling  Pac.  Bep.  817,  1890.    As  to  proof  of 

house    must   be    alleged;    Bawls  v,  gambling  in  saloon,  see  Stebbins  v. 

State,  70  Miss.  739, 1893.  State,  22  Tex.  App.  32, 1886 ;  Robm- 

*  Watson  V.  State,  13  Tex.  App.  son  v.  State,  (Tex.)  19  S.  W.  Rep. 
160, 1882.  894, 1892 ;  Koenig  t;.  State,  (Tex.)  26 

*  State  V.  Pancake,  74  Ind.  16, 1881.  S.  W.  Bep.  835, 1894 ;  People  v,  Hess, 
Time  must  be  averred  and  proved ;  85  Mich.  128,  1891 ;  Com.  v.  Adams, 
Winans  V.  State,  (Tex.)  19  S.  W.  Bep.  160  Mass.  310,  1893.  For  cases  where 
676, 1892.  proof  has  been  held  insufficient,  see 

»  Bobbins  v.  People,  95  111.  176,  Wells  v.  State,  22  Tex.  App.  18, 1886 ; 

1880 ;  State  v,  Andrews,  43  Mo.  470,  Tucker  v.  State,  25  Tex.  App.  653, 

1869;  St.  Louis  v,  Sullivan,  8  Mo.  1888;  Qatlin  v.  State,  (Tex.)  13  S.  W. 

App.  466,  1880 ;  Yepperson  v.  State,  Bep.  993, 1890 ;  Bamey  v.  State,  18  S. 

39  Tex.  48,  1873.    See    Mallory   v,  W.  Bep.  417,  1892 ;  Oder  v.  State,  26 

State,  62  Ga.  164, 1878 ;  Com.  v.  Cer-  Fla.  520, 1890 ;  People  v.  Mitchell,  21 

tain  Gaming  Implements,  141  Mass.  N.  Y.  Sup.  166,  1892. 

114, 1886 ;  Ballentine  v.  State,  48  Ark.  *  Wright   v.  State,  23  Tex.  App. 

46.  1886 ;  Pacetti  v.  State,  82  Ga.  297,  313, 1887 ;  Grant  t;.  State,  89  Ga.  393, 

1888 ;  Bibb  v.  State,  83  Ala.  84,  1888 ;  1892 ;  Bay  v.  State,  91  Ga.  87, 1892 ; 

Houston  V.  State,  24  Fla.  366, 1888;  Glover  v.  State,  89  Ga.  391,  1892. 

Tuberson  v.  State,  26  Fla.  472, 1890  ;  *  Com.t;.Hopkin8,2Dana,418,1834; 

State  V,  Boyer,  79  Iowa,  330,  1890;  Courtney  v.  State,  5  Ind.  App.  356, 1892. 

People  V.  Wynn,  12  N.  Y.  Sup.  379,  •  See  supra,  H  246,  247,1453.  Leas- 

1890;  Bansom  v.  State,  26  Fla.  364,  ing  a  house  weekly,  with  a  billiard 

1890;  State  v.  Baymond,   12  Mont,  table  in  it  for  gambling,  makes  the 

226, 1892 ;  Thompson  v.  State,  99  Ala.  lessor  liable,  if  notice  is  brought  home 

173,   1893;  State  v.  Mosby,  53  Mo.  to  him.    Com.  v,  Adams,  109  Mass. 

App.   571,   1893;    Winters    v.  State,  344,1872.    But  unless  knowledge  can 

(Tex.)  26  S.  W.  Bep.  839, 1894 ;  Com.  be  imputed  to  the  defendant,  he  can- 

V,  Warren,  161  Mass.  281, 1894 ;  Bond  not  be  convicted.    Padgett  v.  State, 

V,  Plumb,  1894, 1  Q.  B.  169.    But  one  68  Ind.  46, 1879. 

witness  may  not  describe  the  game  Whether*  gambling   in   stocks   is 
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control  is  to  be  proved  is  elsewhere  shown.  Betting  at  a  game  does 
not  necessarily  involve  participation.^ 

§  1467  a.  We  have  already  noticed  cases  in  which  betting  is  in- 
dictable as  an  incident  of  gambling,^  and  betting  on  elec-         . 
tions  will  be  hereafter  distinctively  discussed.'    We  may  statutory 
now  observe  that  in  some  jurisdictions  betting  is  made  **  ^^^' 
distinctively  indictable  by  statute.^     Betting  in  this  sense  is  an 
agreement  by  two  or  more  parties  that  one  will  pay  another  a  spe- 
cific sum  on  the  occurring  of  a  future  contingency.*     When  betting 
in  this  sense  is  illegal,  all  parties  concerned  are  indictable.^    The 
indictment  must  adopt  the  technical  terms  of  the  statute.^    When 
the  offence  is  in  the  nature  of  a  nuisance,  or  when  the  form  is  one 
prescribed  by  statute,  then  the  amount  of  the  bet  need  not  be  de- 
scribed.'*   But  it  is  otherwise,  at  common  law,  when  a  specific  bet 
is  charged.*    When  averred  the  facts  in  detail  must  be  proved." 
To  indictments  for  betting,  ignorance  is  no  defence.^^     Betting  on 
elections  is  hereafter  considered.^* 

A  conspiracy  to  cheat  by  betting  is  indictable  at  common  law.^' 

penal,  see  Eirkpatrick  v.  Bonsall,  72  ^  State  v.  Holland,  22  Ark.  242, 
Pa.  155.  One  who  deals  in  "  grain  1860 ;  Anderson  v.  State,  9  Tex.  App. 
futures ''  is  a  gambler.  Fortenbury  177, 1880.  In  Warren  v.  State,  18  Ark. 
V.  State,  47  Ark.  188, 1886 ;  and  see  95, 1856, "  gambling  device,  commonly 
Douglas  V.  Smith,  74  Iowa,  468, 1888,  called  a  faro  bank,"  was  held  good 
as  to  speculation.  under     "  statute     prohibiting     any 

^  JSrj!>arfeAhYem,53Cal.246, 1878.  gaming  table  or  gambling  device, 
A  variance  as  to  the  place  laid  by  ...  or  any  faro  bank,''  etc.  Short 
way  of  local  description  may  be  fieital.  v.  State,  23  Tex.  App.  312, 1887. 
Com.  V,  Butts,  2  Va.  Cas.  18,  1815.  ^  Jacobson  v.  State,  55  Ala.  151, 
And  so  where  there  is  a  variance  as  1876 ;  Mitchell  t;.  State,  Ibid.  160 ; 
to  the  parties  alleged  as  concerned  in  Bamey  v.  State,  14  Tex.  409,  1855 
the  prohibited  game.  Wilcox  v.  State,  (case  of  rondo) ;  Harrison  v.  State,  15 
7  Blackf.  466, 1845 ;  Iseley  t;.  State,  8  Ibid.  239,  1855 ;  Blair  v.  State,  32 
Ibid.  403,  1847  (Perkins,!.);  Haney  Ibid.  474,  1870,  (case  of  faro).  See 
V.  State,  4  Eng.  193, 1848,  (Scott,  J.).  Bone  v.  State,  63  Ala.  185,  1879  ; 
»  Supra,  i  1465  a.  Napier  t;.  State,  50  Ibid.  168, 1874. 

•  Infra,  i  1848  6.  »  Wagner  v.  State,  63  Ind.  250, 1878  ; 

*  Martin  v.  State,  71  Miss.  87, 1894,  State  v.  Kilgore,  6  Humph.  44,  1845, 
as  to  betting  with  minor.  where   the    indictment,    which    was 

*  Long  V.  State,  22  Tex.  App.  194,  held  bad,  only  averred  a  bet  of  goods, 
1886.  wares,  and  merchandise. 

•  See  Whart.  on  Gont.  JJ  451  et  seq,      ^^  Bone  v.  State,  63  Ala.  185,  1879. 
Vicaro  v.  Com.,  5  Dana,  505,  1837 ;      "  Supra,  J  88. 

Hewlett  V.  State,  5  Yerg.  145,  1833;      "  Ir^ra,  J  1848  6. 
State  V.  Welch,  7  Port.  463,  1838;      " /^wpra,  J  1371. 
Stone  V,  State,  3  Tex.  App.  675, 1875 ; 
Parmer  v.  State,  91  Ga.  152, 1892. 
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Betting  on  horse-racing  is,  in  some  States,  made  specifically  indict- 
able by  statute.^ 

XIII.    EXPOSURE  OF   PERSON.* 

§  1468.  We  have  already  seen  that  a  public  exhibition  of  gross 
and  wanton  indecency  is  a  nuisance  at  common  law.'  We 
exposure  a  have  now  to  observc  that  an  intentional  or  negligent  in- 
nuiaance.  j^^q^  exposure  of  the  private  parts  of  the  person  to 
public  view  is  a  nuisance  at  common  law.^  A  mere  exposure  of 
the  naked  person  down  to  the  waist  is  not  enough  f  the  private 
parts  must  be  exposed ;  or  at  least  as  much  as  is  usually  hidden, 
and  the  exposure  of  which  tends  to  scandalize,  or  to  excite  lascivi- 
ous desires.* 

§  1469.  That  the  exposure  is  in  a  public  place,  where  it  can  be 

seen  by  persons  having  opportunity  of  access  to  such 

must  be      place,  is  of  the  essence  of  the  offence.^    Whether,  how- 

^^^^   '      ever,  it  is  necessary  to  aver  the  exposure  to  be  "  in  the 

sight  of"  divers  persons  has  been  doubted.     In  North  Carolina, 

^  See  State  v,  Lovell,  39  N.  J.  458,  as    a   nuisance.    State   v,  Fidler,  7 

463, 1877 ;  Williams  v.  State,  92  Tenn.  Humph.  608, 1847. 

276, 1893  ;  Ransome  v.  State,  91  Tenn.  »  For  forms,  see  Whart.  Prec.  766 

716, 1892.  et  seg. 

Whether  horse-racing  is  gambling,  '  Supra,  {  1432. 

under  the  statutes,  depends  upon  the  *  R.  v.  Sedley,  10  St.  Trials,  Ap. 

character  of  the  race.    If  the  object  is  93;  1  Sid.  168;  1  Keb.  620;  and  see 

by  fixed  exhibitions  to  encourage  the  R.  v,  Gallard,  1  Sess.  Gas.  231 ;  W. 

development  and  advance  of  the  breed  Kel.  163 ;  R.  v.  Crunden,  2  Camp.  89, 

of  horses,  then  such  races  cannot  be  1809 ;  1  B.  &  Ad.  933 ;  R.  t;.  Webb,  1 

so  classed.    Holmes    t;.  Sixsmith,  7  Den.  C.  C.  338,  1848;  2  C.  &  K.  933; 

Ex.  802, 1852;' Bentick  v.  Connop,  5  R.  v.  Saunders.  13  Cox  C.  C.  116, 

Q.  B.  693, 1843 ;  Coombesv.  Dibble,  L.  1875 ;  L.  R.  1  Q.  B.  D.  16 ;  Brittain  v. 

R.  1  Ex.  248, 1866 ;  State  v.  Hayden,  State,  3  Humph.  203 ;  State  t;.  Rose, 

31  Mo.  36,  1860 ;  Harless  v.  U.  S.,  1  32  Mo.  660, 1862.    Under  statute.  Ex 

Morris,   169 ;    Wilson   v.    Conlin,    3  parU  Hutchings,  (Cal.)  16  Pac.  Rep. 

Bradw.  617, 1878.  234, 1887. 

On  the  other  hand,  a  horse-race,"  *  See  R.  t;.  Qallard,  tU  mpra, 

when  conducted  recklessly,  without  •  See  Ardery  v.  State,  66  Ind.  328, 

police  supervision,  may  be  a  public  1877 ;  Tucker  v.  State,  28  Tex.  App. 

nuisance  ;  and  when  the  object  of  the  541^  1390. 

race  is  not  the  improvement  of  stock,  t  g^^  Lorimer  v.  State,  76  Ind.  495, 

but  the  promotion  of  betting  or  gam-  iggl ;  Moffit  v.  State,  43  Tex.  346, 

bling,  the  case  may  be  one  of  gam-  1375;  state  r.  GriflSn,  Ibid.  638, 1876. 

bling,    under    the  statute.    State  v.  As  to  what  is  a  public  place,  under 

Posey,  1  Humph.  384,  1839.  the    gambling    statutes,   see    mpra, 

And  blocking  up  a  public  road  by  {  1456. 
a  horse-race  is  specifically  indictable 
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in  a  case  which  has  the  high  authority  of  Judge  Graston,  it  was  held 
enough  to  allege  the  exposure  to  be  "  to  public  view  in  a  public 
place  f^  but  this  decision  has  been  subsequently  (1873)  practically 
overruled  in  the  same  State,  it  being  declared  that  it  should  appear 
that  the  exposure  was  in  sight  of  others.^  But  it  is  clearly  sufficient 
to  aver  an  exposure  "  to  the  view  of"  divers  persons.  Thus  in 
Massachusetts,  an  indictment  for  indecent  exposure  which  alleges 
that  the  defendant,  devising  and  intending  the  morals  of  the  people 
to  debauch  and  corrupt,  at  a  time  and  place  named,  in  a  certain 
public  building  there  situate,  in  the  presence  of  divers  citizens,  etc., 
unlawfully,  scandalously,  and  wantonly  did  expose  to  the  view  of 
said  persons  present,  etc.,  his  body,  etc.,  sufficiently  sets  forth  the 
offisnce.'  Nor  in  Massachusetts  need  the  indictment  conclude  ''  to 
the  common  nuisance  of  all  the  citizens,"^  etc.  And  in  that  State 
an  indecent  exposure  of  person  to  a  child  in  private  may  be  "  gross 
lewdness,"  under  a  statute.* 

An  indictment  charging  the  offence  to  have  been  committed  on  a 
highway  is  not  sustained  by  evidence  that  the  offence  was  committed 
in  a  place  near  the  highway,  though  in  full  view  of  it.^ 

§  1470.  A  urinal,  fixed  in  a  market-place,  open  to  the  public  for 
the  purpose  of  making  urine,  and  on  a  public  footh-path, 
is  '^  an  open  and  public  place,"  so  as  to  sustain  an  indict-  be  open  to 
ment  for  this  offence  f  and  so  of  the  inside  of  an  omni-  ^^  ^^ 
bus  f  and  of  the  sea-beach,  when  visible  from  inhabited  houses,^ 
or  from  a  public  path  frequented  by  females  ;^^  and  of  the  roof  of  a 
house,  visible  from  other  houses  ^^  and,  as  we  have  seen,  of  a  room 
or  booth  where  all  persons  desiring  are  admitted  for  pay  to  witness 
an  indecent  exhibition.^^ 


*  State  r.  Roper,  1  Dev.  &  Bat.  208,   1871 ;    overruling  R.  v.   Orchard,  3 
1885.  Ibid.  248 ;  20  £ng.  Law  <&  £q.  598, 

»  State  V.  Pepper.  68  N.  C.  259,   1848. 
1873.    See,  under  Arkansas  statute,       ^  R.  v.  Holmes,  20  Eng.  Law  &.  Eq. 
State  V.  Hazle,  20  Ark.  156, 1859.  597 ;  Dears.  C.  C.  207 ;   6  Cox  C.  C. 

*  Com.  V,  Haynes,  2  Gray,  72, 1854.   216,  ]  852. 

See  State  v.  Gardner,  28  Mo.  90, 1869 ;       •  R.  v.  Crunden,  2  Camp.  89, 1809 ; 
State  V.  Rose,  32  Ibid.  560, 1862.  »°  R.  v.  Reed,  12  Cox  C.  C.  1, 1871. 

*  Com.  V.  Haynes,  2  Gray,  72, 1864.      »^  R.  v.  Thallman,  L.  &  C.  326;  9 

*  Com.  V.  Warden,  128  Mass.   52,  Cox  C.  C.  888, 1863. 

1880.  "  R.  V.  Saunders.  13  Cox  C.  C.  116 ; 

*  R.  r,  Farrell.  9  Cox  C.  C.  446,   1875;  L.  R.  1  Q.  B.  D.  15.      Supra, 
1862.  {  1432;  People  v.   Bixby,  67  Barb. 

'  R.  V.  Harris,  11  Cox  C.  C.  659,  221 ;  4  Hun,  636,  1875. 
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Bathing  near  a  public  footway,  frequented  by  females,  is  unlaw- 
ful, and  renders  the  party  so  bathing  liable  to  be  indicted  for  ex- 
posure. Nor  is  it  any  defence  that  the  place  has  been  always  used 
as  a  resort  for  bathers ;  or  that  the  exposure  has  not  been  beyond 
what  is  necessarily  incident  to  such  bathing.^ 

It  is  not  necessary  to  constitute  a  public  place,  in  the  above 
sense,  that  it  should  be  a  place  to  which  the  public  have  a  right  to 
resort ;  it  is  enough  if  it  be  at  the  time  resorted  to.' 

§  1471.  The  intent  with  which  the  act  was  done,  when  intent  is 
Intent  to  averred,  may  be  a  material  ingredient  in  the  offence,  and 
beinferred.  jg  ^  question  of  fact  for  the  consideration  of  the  jury,  un- 
der all  the  circumstances  of  the  case ;  and  it  has  been  held  that  a 
charge  which  withdraws  that  question  from  the  consideration  of  the 
jury  as  a  question  of  fact  is  erroneous.^  But  intent  is  to  be  inferred 
from  recklessness ;  nor  can  it  be  questioned  that  a  negligent  expo- 
sure in  ^  thoroughfare  may  be  indictable.^ 

§  1472.  It  has  been  properly  held  that  if  a  man  indecently  ex- 
pose his  person  to  one  person  only,  this  is  not  an  indicta- 
nuiaanoe  ^^^  misdemeanor.^  It  is  otherwise  if  there  are  other  per- 
muitbe  in  ^°®  ^^  ^^^^  *  situation  that  they  may  be  witnesses  of  the 
public  exposure.*  It  is  by  dwelling  on  this  point  that  we  may 
reach  a  solution  of  an  apparent  conflict.     An  intentional 

^  B.  V.  Beed,  12  Cox  C.  C.  1, 1874.  which  charges  A.  with  having  "  in  a 
'  B.  t;.  Wellard,  51  L.  T.   (N.  S.)  certain  public  place,  within  a  certain 
604, 1884.    Ab  to  urinals,  see  supra,  victualling  ale-house/'  indecently  ex- 
2 1432.  posed  his  person  in  the  presence  of  M. 

'  Miller  V.  People,  5  Barb.  203, 1848.  A,  the  wife  of  B.,  and  other  of  the 
The  ruling  in  this  case,  so  far  as  it  as-  liege  subjects  there,  is  good — quaere. 
Bumes  intent  to  be  necessary,  cannot  But  if  it  appear  that  the  exposure 
be  sustained.  Bathing  naked  in  the  was  to  M.  A.,  the  wife  of  B.,  only,  the 
sea,  for  instance,  near  the  highway,  defendant  ought  not  to  be  convicted, 
may  have  been  with  the  sole  intent  of  B.  t;.  Webb,  2  C.  &  E.  933, 1848 ;  s.  c. 
taking  a  bath ;  yet  it  is  none  the  less  1  Den.  C.  C.  338. 
an  indictable  offence,  since  no  one  has  '  B.  v,  Farrell,  9  Cox  C.  0.  446, 
a  right  to  expose  a  naked  person  with-  1862 ;  Van  Houten  v.  State,  46  N.  J.  L. 
out  first  looking  to  see  whether  the  16,  1884.  In  B.  t^.  Elliott,  L.  &  C. 
exposure  would  be  seen  by  neighbors  103, 1861,  where  fornication  was  com- 
or  passers-by.  mitted  beside  an  open  road,  but  where 

*  Supra,  i  1468.  only  one  witness  who  saw  the  parties 

'  B.  V.  Webb,  1  Den.  C.  C.  338,  was  produced,  and  there  was  no  evi- 
1847 ;  2  Cox  C.  C.  376 ;  20  Eng.  Law  dence  that  they  could  have  been  seen 
&  Eq.  599.  See  B.  t;.  Elliott,  L.  &  C.  by  other  parties,  the  court  was  equally 
103,  1861.     Whether  an  indictment  divided. 
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indeoent  exposure  of  the  person  to  one  individual  in  private  may 
be  indictable  as  an  assault/  but  not  as  a  nuisance,^  though  under 
statute  it  may  be  indictable  as  a  lascivious  act.^  When  the  expos- 
ure is  in  the  nature  of  an  indecent  exhibition^  it  is  indictable  at 
common  law  as  an  offence  against  decency.^  When  it  is  in  a  pub- 
lic place,  and  in  such  a  way  that  it  is  in  the  view  of  bystanders, 
passers,  or  neighbors,  then  it  is  a  nuisance,  though  it  is  not  averred 
in  the  indictment  that  it  was  actually  seen  by  others  beside  the 
testifying  witness,  and  though  there  is  only  indicatory  proof  that 
it  was  so  seen. 

XrV.  OBSTRUCTING  HIGHWAYS  AND  NAVIGABLE  8TBEAM8. 

§  1473.  To  sustain  an  indictment  for  nuisance  in  obstructing  a 
road,  the  road  must  first  be  shown  to  be  public  and  not 
private  f  since,  as  has  been  seen,  no  indictment  lies  for  a  i2^™|^ 
nuisance  unless  the  offence  be  to  the  public  generally,  as  **^^.\ 
distinguished  from  a  special  and  limited  class  of  persons.*  public  hu 
A  public  road,  however,  to  be  thus  protected,  need  not  way  is 
have  been  formally  accepted  by  the  municipal  authorities.  J5t>ie°*" 
It  is  enough  if  over  it  the  public  have  a  right  to  pass  and 

^  See  9upra,  2  612.  duly  set  apart  for  public  use,  see  Mar- 

»  Fowler  v.  State,  6  Day,  81,  1811.  tin  t;.  People,  18  111.  341, 1861.    As  to 

See  Com.  v.  Catlin,  1  Mass.  8,  1804.  what   are  public  roads,  see  Hall  r. 

In/ray  2  1767.  State,  18  Tex.  App.  269, 1882 ;  Owen  v. 

•State   V,    Millard,    18    Vt.    674,  State.  24  Tex.  App.  201, 1886 ;  Railroad 

1846.  Co.  V.  State,  23  Fla.  646,  1887;  Com. 

*  See  mpra,  {  1482.  I^fra,  i  1606  ;  v.  Switzer,  134  Pa.  383, 1890 ;  McDade 
Com.  r.  Sharpless,  2S.  &R.  91, 1816;  v.  State,  96  Ala.  28,  1891;  Com.  v. 
and  others  cases  cited,  infra^  J  1606,  Boyce,  162  Pa.  88,  1892 ;  Com.  v. 
where  it  was  held  enough  that  one  Kline,  162  Pa.  499,  1894;  State  v. 
person  saw  an  indecent  exhibition.        Leslie,  30  Minn.  633,  1883;    Day  v, 

•  Com.  V,  Tuclcer,  2  Pick.  44,  1823 ;  State,  14  Tex.  App.  26, 1883 ;  State  v. 
Boot  V.  Com.,  98  Pa.  170, 1881;  State  t;  Weimer,  64  Iowa,  243,  1884 ;  State  v. 
Randall,  1  Strobh.  110, 1846;  Berry  v.  Smith,  100  N.  C.  660, 1888 ;  Pierce  v. 
State,  12  Tex.  App.  108, 249, 1882 ;  and  State,  (Tex.)  22  S.  W.  Bep.  687, 1893 ; 
see  Whart.  on  Neg.  U  816,  966.  For  Ward  v.  State,  12  Lea,  469,  1883 ; ' 
indictments  against  municipal  au-  Laroe  v.  State,  30  Tex.  App.  374, 
thorlties  for  neglect,  see  t»|/ra,{  1684  a.  1891;  State  v.  Waterman,  79  Iowa, 
An  entrance  to  the  rear  of  certain  360, 1890 ;  State  v.  Baldridge,  63  Mo. 
houses  not   opening   into  the  main  App.  416,  1893. 

street  is  not  per  ae  a  highway.   People      •  See  supra,  JJ  1410  et  9eq, ;  and 
v.  Jackson,  7  Mich.  432,  1869.    That  State  v.  Bye,  36  N.  H.  368,  1867 
the  road  must  be  shown  to  have  been  People  v.  Jackson,  7  Mich.  432,  1869. 
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repass^  whether  freely  or  on  payment  of  a  fixed  tolL^  If  there  be 
such  a  right  in  the  public,  obstruction  of  travel,  even  by  the  owner 
of  the  soil,  is  a  nuisance.^  Any  public  square,  any  space  of  ground, 
dedicated  and  accessible  to  the  public  use,  falls  within  the  same 
general  category.^  Nor  does  it  matter  that  the  road  is  owned  by  a 
private  corporation.  Supposing  that  the  public  has  a  right,  on 
payment  of  a  fixed  toll,  to  travel  on  it,  an  indictment  for  nuisance 
lies   for  its  obstruction.*      The    same  protection   is  thrown  over 


»  Co.  Litt.  56  a ;  1  Hawk.  P.  C.  c.  Johns  v.  State,  104  Ind.  667,  1885 ; 
76 ;  Cleaves  r.  Jordan,  34  Me.  9, 1852 ;  People  v.  Loehfelm.  102  N.  Y.  1, 
Com,  V.  Gowen,  7  Mass.  878,  1811 ;  1886 ;  Patton  v.  State,  50  Ark.  53, 
Com.  V,  Wilkinson,  16  Pick.  176,  1887,  where  the  public  had  acquired 
1834;  Freeman  v.  State,  6  Port.  372,  the  right  by  prescription ;  State  t;.Bir- 
1836;  Mills  v.  State,  20  Ala.  86, 1862;  mingham,  74  Iowa,  407, 1888;  Conner  v. 
Gregory  v.  Com.,  2  Dana,  417,  1834 ;  State,  21  Tex.  App.  176,  1886 ;  Zim- 
Parkinson  v.  State,  2  W.  Va.  689,  merman  v.  State,  4  Ind.  App.  583, 
1867.  As  to  turnpike  roads,  see  Whart.  1892 ;  Com.  v.  Christie,  13  Pa.  C.  C. 
on  Neg.  a  956  et  seq,;  ifi/ra,  1 1476;  149, 1892,  holding  that  a  winter  way 
B.  V,  Preston,  2  Lew.  193 ;  State  v.  across  the  ice  is  a  public  way ;  but  it 
Day,  3  Vt.  138,  1830;  Com.  v.  Wil-  is  not  enough  that  a  road  has  been 
kinson,  16  Pick.  175,  1834;  Com.  v.  established,  it  must  also  be  opened  to 
Flemington,  Lewis  Crim.  Law,  533;  make  it  a  public  road;  Rankin  t?. 
Craig  V,  People,  47  111.  487,  1868.  As  State,  25  Tex.  App.  694,  1888 ;  State 
to  ferries,  see  State  v,  Wilson,  42  Me.  v.  Paine  Lumber  Co.,  84  Wis.  205, 
9, 1856 ;  People  v.  Babcock,  11  Wend.   1893. 

586, 1834 ;  State  v.  Hudson  County,  *  Mercer  v.  Woodgate,  L.  R.  5  Q. 
3  Zab.  206,  1851;  4  Ibid.  718,  1854;  B.  31,  1869;  State  t;.  Sweeney,  33 
Carter  v.  Com.,  2  Va.  Cas.  354, 1823.  Minn.  23,  1884;  Blakeslee  v.  Tyler, 
And  so  as  Ui  foot-ways  and  horse-paths,  55  Conn.  397,  1887. 
R.  w.  St.  Weonard,  5  C.  &  P.  579, 1833.  »  Infra,  {  1474  a ;  State  v,  Canter- 
See  Throwers'  Case,  3  Salk.  392.  For  bury,  8  Fost.  195, 1854 ;  State  v.  Atkin- 
indictments  against  municipalities  for  son,  24  V t.  448, 1852 ;  Com.  v.  Bowman, 
neglect,  see  infra,  i  1554  a.  As  to  3  Barr,  202, 1846 ;  Rung  v,  Shoneber- 
roads  which  are  not  thoroughfares,  ger,  2  Watts,  23,  1833 ;  Com.  v.  Rush, 
see  State  v.  Rye,  35  N.  H.  368,  1857 ;  14  Pa.  186,  1850 ;  see  R.  v.  Middle- 
Com.  V.  Tucker,  2  Pick.  44,  1823;  sex,  3  B.  &  Ad.  201,  1832.  As  to 
State  V.  Randall,  1  Strobh.  110, 1846.  toll,  see  North.  Cent.  R.  R.  v.  Com., 
For  indictments  in  Texas,  see  Day  v,  90  Pa.  300,  1879.  Irfra,  ?  1476 ;  City 
State,  14  Tex.  App.  26,  1883 ;  Brink-  of  Llano  v.  Llano  County,  5  Tex.  Civ. 
oeter  v.  State,  Ibid.  67, 1883.  That  a  App.  132,  1893 ;  State  v,  Eastman, 
new  road  has  been  opened  is  no  ex-  109  N.  C.  785,  1891. 
cuse  for  obstructing  the  old,  unless  *  R.  v.  Preston,  2  Lew.  193;  Com. 
the  old  road  be  formally  abandoned,  v.  Wilkinson,  16  Pick.  175,  1834; 
see  State  v.  Harden,  11  S.  C.  360,  State  v.  Mclver,  88  N.  C.  686,  1883 ; 
1878.  As  to  intent,  see  supra,  J  1420 ;  State  v.  Harden,  11  S.  C.  360, 1878. 
State  i\  Proctor,  90  Mo.  334,  1886;   /w/ra,|  1476. 

324 


CHAP.  XXII.]  NUISANCE.  [§  1474. 

bridges/  navigable   rivers/  and   harbors   in    the  sea  and  great 
lakes.' 

§  1474.  It  is  a  common  nuisance  to  prevent  the  public  from 
having  free  use  of  a  highway  by  unreasonably  blocking  -^^hatever 
it  or  otherwise  temporarily  excluding  them  from  it,  or  by  interfereB 
putting  on  it  any  permanent  structures  /  or  by  placing  in  is  an  ob- 
its vicinity  instruments  which  make  its  public  use  insecure        ^  ^°°*  • 
or  uncomfortable.^    Fences,  walls,  and  posts,  protruded  in  a  highway 
beyon'd  the  statutory  line  are  nuisances  f  though  the  obstructions 


*  Whart.  on  Neg.  J  977 ;  R.  v.  Mid-  "  Each  of  the  following  acts  is  a 
dlesex,  3  B.  <&  Ad.  201,  1882 ;  R.  v,  nuisance  to  a  highway : 

Derby,  Ibid.  147, 1882 ;  B.  v.  Kerch-  ''  (1)  Digging  a  ditch,  or  making  a 

ener,  L.  B.  2  CO.  88,  12  Cox  C.  C.  hedge  across  it,  or  ploughing  it  up.  1 

622,  1873;    State   v,    Canterbury,  8  Russ.  on  Cr.  486."    See  Kelly  v.  Com., 

Post.  196,  1854 ;  Com.  v.  Bridge,  9  11  S.  &  R.  346, 1826 ;  Justice  v.  Com., 

Pick.  142, 1829;  Com.  V.  Bridge,  2  Gray,  2  Va.  Cas.  171,  1819;   State  v.  Mis- 

839,  and  see  In  re  Clinton    Bridge,  kimmons,  2  Ind.  440,  1861 ;  Henline 

10  Wall.  464, 1870 ;  In  re  Binghamton  t;.  People,  81  111.  269, 1876. 

Bridge,  3  Wall.  61, 1866;  State  V.Ray-  "(2)    Allowing    wagons    to  stand 

pholtz,  32  Kans.  460, 1884.  before  a  warehouse  for  an  unreason- 

^  See  R.  V,  Betts,  16  Q.  B.  1022,  able  time,  so  as  to  occupy  a  great  part 

1860 ;  Thompson  v.  River  Co.,  64  N.  of  the  street  for  several  hours  by  day 

H.  646, 1874.  and  night.    R.  v.  Russell,  6  East,  427, 

»  Infra,  ?  1477.  1806. 

*  As,  for  instance,  putting  anything  ''  (3)  Keeping  up  a  boarding  in 
on  the  road  that  diminishes  its  area  front  of  a  house  in  the  street,  for  the 
for  travel.  R.  v.  Telegraph  Co.,  9  Cox  purpose  of  repairs,  for  an  unreason- 
C.  C.  137,  1862 ;  Hyde  v.  Middlesex,  able  time.  R.  v.  Jones,  3  Camp.  230, 
2  Gray,  267, 1864 ;  Com.  v.  Blaisdell,  1812. 

107  Mass.  234, 1871 ;  American  Furni-  "  (4)  Excavating  an  area  close  to  a 

ture  Co.  V.  Batesville,  (Ind.)  36  N.  E.  foot-path,  and  leaving  it  unfenced. 

Rep.  682,  1893 ;  that  a  congregation  of  Barnes     v.    Ward,    9    C.    B.    392, 

hackmen  is  not,  see  R.  R.  Co.  v,  Chee-  1860. 

vers,  149  111.  430, 1894.  "(6)  Blasting  stone  in  a  quarry  so 

That  liberty  poles  erected  on  a  pub-  as  to  throw  stones  upon  the  houses 

lie  street  may  not,  if  sanctioned  by  and  road.    R.  v.  Mutters,  L.  &  C.  491, 

long  usage,  be  a  public  nuisance,  see  1864." 

Allegheny  v,  Zimmerman,  96  Pa.  287,  •  R.  v.  Gregory,  2  N.  &  M.  478 ;  6 

1880.    But  see  Pennsylvania  17.  Gilles-  B.  <&  Ad.  666,  1833.     Supra,  I  24. 

pie,  Addis,  267, 1796.  Com.  v,  Dicken,  146  Pa.  463,  1891 ; 

^  Wood  on  Nuisance  J  629.  Such  as  Zimmerman  v.  State,  4  Ind.  App.  683, 

an  unsafe  building.  City  of  St.  Paul  v.  1892 ;  People  v.  Fowler,  17  N.  Y.  Sup. 

Hennessy,  38  Minn.  94, 1887 ;  or  flood-  744, 1892 ;  Clift  v.  State,  6  Ind.  App. 

ing  a  highway,  Regina  v.  R.  R.  Co.,  199, 1892;  Sanders  v.  State,  26  S.  W. 

68  L.  T.  (N.  S.)  771, 1888.    Sir  J.  F.  Rep.  62, 1894.  That  a  barbed-wire  fence 

Stephen  gives  the  following  illustra-  is  not  per  se  a  nuisance  when  used  on 

tions  of  nuisances  of  this  cla.ss:  premises  in  city  along^  highway,  and 
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must  be  appreciable.^  Constables,  also,  unnecessarilj  obstructing 
the  streets  by  their  sales  are  indictable  for  a  nuisance  f  and  it  is 
unlawful,  in  a  large  city,  to  place  goods  intended  for  sale  or  trans- 
portation in  the  public  streets.'  Blasting  in  such  a  way  as  to  dis- 
turb and  imperil  passers-by  is  a  nuisance.^  Even  pitfalls  or 
excavations  newly  made  close  to  or  on  a  highway  may  be  nuisances.' 
It  is  a  nuisance,  also,  for  a  mill-owner  to  open  a  ditch  or  sluice 
across  a  public  road  for  the  flow  of  his  waters.*  So  it  is  a  nuisance 
to  collect  in  a  highway,  by  the  use  of  violent,  indecent,  and  excited 
language,^  or  by  any  public  show  or  game,^  or  by  any  sensational 
exhibition   in  shop  windows,^  a  crowd    by  which  the  street  is 

not  prohibited  by  ordinance,  see  Bob-  Condon  v.  Sprigg,  (Md.)  28  Atl.  Rep. 

ertson  r.  Wooley,  5  Tex.  Civ.  App.  896,  1894.    That  a  municipality  has 

237, 1898 ;  also,  see  Presnall  t;.  Raley,  right  to  license  the  digging  of  an  area, 

(Tex.)  27  S.  W.  Rep.  200, 1894.  seeSmithv.  McDowell,  148  111.  51, 1893. 

*  R.  v.  Lepille,  or  Lepine,  16  L.  T.  •  State  v,  Yarrell,  12  Ired.  130, 1861 ; 
158,  1866 ;  16  W.  R.  46.  8ee  R.  v,  see  R.  v.  Kerrison,  1  M.  &  S.  485, 
Burrell,  10  Cox  C.  C.  462, 1867.  1813.     Opening  and  laying  pipes  and 

'  Com.  t;.  Milliman,  13  S.  &  R.  403,  trenches  on  a  highway  by  private  per- 

1827.  sons  is  an  indictable  nuisance.    R.  v. 

"  R.  V.  Russell,  6  East,  427,  1806 ;  Longton  Gas  Co.,  2  E.  &  £.  661 ;  8 

R   v.  Cross,  3  Camp.  227 ;  Benjamin  Cox  C.  C.  317,  1860 ;    Lewiston  v, 

V,  Storr,  L.  R.  9  C.  P.  400, 1874;  Pass-  Booth,  (Iowa)  34  Pac.  Rep.  809, 1893. 

more's  Case,  1  S.  &  R.  217,  1820;  ^ /S^pra,  J1432  6;  Com.  v.  R.R.,  112 

State  V.  Berdetta,  73  Ind.  185,  1880.  Mass.  469,  1873 ;  Com.  v.  Oaks,  113 

See,  also.  People  v.  Cunningham,  1  Ibid.  8,  1873 ;  People  v.  Cunningham, 

Denio,  624, 1873.  1  Denio,  624,  1846 ;  Barker  v.  Com., 

But  a  merely  temporary  moving  of  19  Pa.  412, 1863;  Bell  v.  State,  1  Swan, 
a  building  through  a  public  street  is  42, 1861.  So  as  to  provoking  public 
not  necessarily  a  nuisance.  State  v.  disturbance  by  an  exhibition  of  a 
Omaha,  14  Nebr.  266,  1883.  And  so  "  stuffed  Paddy."  Com.  v.  Haines,  4 
of  temporary  loading  and  unloading.  Clark,  (Pa.)  17,  1824.  Homer  Cad- 
Matthews  t;.  Kelsey,  68  Me.  66, 1870.  man,  34  W.  R.  413,  1886. 
See  Burling  v.  West,  29  Wis.  307,  «  Supra,  H  1412,  1458.  A  regatta 
1871 ;  Loberg  v.  Amherst,  87  Wis.  on  a  canal,  conducted  in  such  a  way 
634, 1894.  as  to  bring  a  crowd  trespassing  on  the 

*  Arnold  v.  R.  R,  22  W.  R.  618,  land  of  riparian  owners,  may  be  a 
1874;  R.  V.  Mutters,  L.  &  C.  491, 1864;  nuisance.  Bostock  v.  R.  R.,  6  De  G. 
10  Cox  C.  C.  6 ;  Booth  v,  Rome,  etc  ,  AS.  684.  See  R.  v.  Moore,  3  B.  &  Ad. 
R.  E.,  140  N.  Y.  267, 1898.  So,  also,  184, 1832;  Walker  v,  Brewster,  L.  R 
a  large  display  of  fireworks  at  the  6  Eq.  26, 1867, 

junction  of  two  narrow  streets.    Speir  '  Obstructing  the  stream  of  passage 

V,  Brooklyn,  1 39  N.  Y.  6, 1893.  on  a  public  street  by  putting  into  it 

*  Fisher  v,  Prowse,  2  B.  &  S.  770,  agents  with  pictures  and  papers  to 
1860 ;  State  v,  Man.  Soc,  42  N.  J.  L.  draw  attention  to  a  particular  business 
604, 1880.  See  Barnes  v.  Ward,  supra;  or  show  may  be  an  indictable  nuisance. 
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choked  ;*  and  so  to  set  spriDg-gims  pointed  to  the  highway,  by 
which  life  is  endangered;^  to  place  on  or  near  the  highway  objects 
likely  to  irighten  horses  when  placed  near  highways  f  and  to 
wantonly  and  violently  run  a  horse  up  and  down  a  highway.^ 

The  same  rule  applies  to  a  stall  placed  on  the  sidewalk  of  a  pub- 
lic street  for  the  sale  of  fruit  and  confectionery,  although  the  defen- 
dant pays  rent  to  the  owner  of  the  adjoining  premises  for  the  use  of 
so  much  of  the  pavement  as  he  occupies  f  and  to  front  steps  of  a 
dwelling  placed  in  such  a  way  that  they  protrude  into  the  highway  f 
to  obstacles  on  the  untravelled  parts  of  a  highway  f  to  things  over- 
hanging or  encroaching  on  a  highway  so  as  to  endanger  passage.^ 
But  the  obstruction  must  be  unlicensed.^  Hence  telegraph  posts, 
erected  by  the  municipal  authorities,  and  in  execution  of  a  statutory 

B.  V.  SarmoD,  1  Burr.  616.  In  B.  v.  State,  6  Gill,  425, 1848.  See  Com.  v. 
Lewis,  London  Law  Times,  Dec.  17,  Blaisdell,  107  Mass.  234, 1871 ;  Kelly 
1881,  the  defendant  was  tried  before  v.  Com.,  11  S.  &  B.  845,  1824.  See, 
Grove  and  Lopes,  JJ.,  in  the  High  corUra,  Philadelphia  v.  Sheppard,  158 
Court  of  Justice,  for  a  nuisance  in  ex-  Pa.  847, 1893. 

hibiting  in  his  shop  windows,  in  the  *  Com.  v,  Blaisdell,  107  Mass.  234, 
city  of  Manchester,  sensational  pic-  1871. 

tores  of  statesmen  and  ecclesiastics,  ^  Com.  v.  King,  18  Mete.  115, 1847. 
sometimes  in  ludicrous  positions,  in  See  Wilkins  v.  Day,  49  L.  T.  (N.  S.) 
such  a  way  as  to  draw  large  crowds  399, 1888. 

and  block  the  streets.  The  defendant  ^  See  Whart.  on  Neg.  {  982 ;  B.  v. 
was  convicted,  and  bound  over  not  to  Watts,  1  Salk.  357 ;  Com.  v.  Gk)odnow, 
repeat  the  nuisance.  The  fact  that  the  117  Mass.  114,  1874;  Norristown  v. 
defendant's  counsel  was  Sir  J.  Holker  Moyer,  67  Pa.  355,  1870 ;  Callanan  v. 
shows  that  the  defence  was  fairly  pre-  Gilman,  107  N.  Y.  360, 1887 ;  Morris  v. 
sented  to  court  and  jury.  As  to  such  Barrisford,  29  N.  Y.  Sup.  17,  1894. 
exhibitions,  see  supra,  i  1432  b.  Supra,  J  1412.    As  to  limits  of  such 

*  State  V,  Hughes,  72  N.  C.  25, 1875.  liability,  see  State  v.  Useful  Man,  Soc, 
»  State  V.  Moore,  31  Conn.  479, 1863.  44  N.  J.  L.  502, 1882 ;  s.  c.  42  Ibid. 

See  cases  cited  in  Whart.  on  Neg.  504.  Hence,  a  hoist  hole  left  unfenced 
i  348.    Supra,  23  464,  507.  within  fourteen  inches  of  a  public 

'  See  Judd  v,  Fargo,  107  Mass.  264,  way  is  a  nuisance.  Hadley  v,  Taylor, 
1871 ;  Dimock  v.  Suffield,  30  Conn.  L.  B.  1  C.  P.  53,  1865.  That  water 
129, 1861 ;  Ayer  v.  Norwich,  39  Ibid,  dripping  from  a  roof  may  be  a  nui- 
376, 1872 ;  Clinton  v.  Howard,  42  Ibid,  sance,  see  Fay  v  Prentice,  1 C.  B.  828, 
295, 1875;  Com.  v,  Allen,  148  Pa.  358,  1845.  When  trees  on  border  of  highway 
1892.  are  not  a  nuisance,  see  State  v.  Vine- 

*  Also,  to  deface  a  sign-post  at  cross-  land,  (N.  J.)  28  Atl.  Bep.  1039, 1894. 
roads.    PuUum  v.  State,  88  Ala.  190,       *  State  v.  Merritt,  35  Conn.  314, 
1889.  1868;  People  v.  New  York  &  N.  H.  B. 

*  Com.  v.  Wentworth,  Brightly,  318;  B.,  89  N.  Y.  266, 1882.  But  see  Morris 
S.  C.  4  Clark,   324,  1823 ;    Smith   v,  v,  Barrisford,  29  N.  Y.  Sup.  17,  1894. 
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power,  are  not  indictable  as  nuisances,^  though  it  is  otherwise  when 
they  are  not  so  licensed.*  Therefore,  in  case  of  non-license,  tele- 
*  graph  posts  on  a  highway  are  a  nuisance,  though  the  posts  are  not 
placed  on  the  repaired  and  travelled  part  of  the  highway,  nor  on  an 
artificially  formed  foot-path,  but  on  a  waste  on  the  side  of  the  road ; 
and  even  though  a  jury  might  find  that  a  sufficient  space  for  the 
public  use  was  left  unobstructed.^ 

An  overhanging  lamp  may  be  a  nuisance.^ 

It  is  no  defence  that  the  travelled  portion  of  the  road  was  not 
affected  by  the  obstruction.  The  public  has  a  right  to  the  free  use 
of  the  whole  of  a  highway  as  set  apart  by  law.* 

§  1474  a.  As  has  just  been  seen,^  it  is  a  nuisance  to  encroach 
So  aa  to  upon  ground  dedicated  to  the  public  use  or  enjoyment 
groundB  so  as  to  impair  its  utility  or  beauty  for  such  purpose.^ 
to  the  The  remedy,  however,  is  said  to  be  injunction,  at  the  suit 
^"  *^'  of  the  attorney-general,  in  cases  where  there  is  a  mere 
trespass  on  public  property,  when  such  trespass  is  not  a  public 
nuisance.^ 

§  1475.  A  grant  from  lapse  of  time  will  not  be  presumed  of  a 

Prescrip-     P*'^  ^^  *  public  square  or  street  so  as  to  bar  an  indict- 

tion  no        ment  for  a  nuisance.*    Thus,  where  the  travelling  public 

had  for  ten  years  ceased  to  use  a  portion  of  a  road  estab- 

^  Com.  V,  Boston,  97  Mass.  555,  ^  That  shade  trees  so  planted  as  not 
1867 ;  Prentis  v.  Cleveland  Tel.  Co.,  to  interfere  with  travel  are  not  a  pub- 
32  Ohio  L.  J.  18, 1895.  lie  nuisance,  see  Clark  v.  Dasso,  84 

»  R.  V.  United  Telegraph  Co. ,  31  Mich.  86,  1876 ;  Everett  v.  Council 
L.  J.  167, 1862.  Bluffs,  46  Iowa,  66, 1877.  As  to  hedge 

'  R.  V.  United  Kingdom  Tel.  Co.,  8  cuttings,  see  Williams  v,  Hardin,  46 
F.  &  F.  782, 1862 ;  9  Cox  C.  C.  174.       111.  App.  67, 1892. 

*  Tarry  v.  Ashton,  L.  R.  1  Q.  B.  D.       •  Supra,  {  1474. 
814, 1876.  ^  State   v.    Woodard,    28    Vt.    92, 

»  R.  V,  Russell,  6  East,  427,  1805 ;  1850 ;  State  v,  Atkinson,  24  Ibid.  448, 
R.  v.  Bette,  16  Q.  B.  1022, 1850 ;  R.  v.  1852;  Com.  v.  Wilkinson,  16  Pick. 
Wright,  8  B.  &  Ad.  681,  1882 ;  R.  v.  175,  1884.  As  to  encroachment  on 
United  Tel.  Co.,  81  L.  J.  167, 1862;  public  waters,  see  ir^ra,  §  1477  ;  State 
State  V,  Morse,  50  N.  H.  9, 1870 ;  Com.  v.  Hunter,  68  Iowa,  447, 1886. 
t;.  King,  18  Mete.  115, 1847 ;  Sprague  ®  Attorney-General  v,  Richards,  2 
V.Wright,  17  Pick.  312,  1835;  Davis  Anst  608,  1794;  People  v.  Vander- 
v.  Mayor,  14  N.  Y.  524,  1856 ;  Homer  bilt,  28  N.  Y.  896,  1868 ;  Com.  v, 
V,  Cadman,  84  W.  R.  413, 1886.  Pittston  Ferry  Co.,  148  Pa.  621, 1892. 

That   the    location    and   terminal       '  Com.  v.  Tucker,  2  Pick.  44, 1828 ; 
points  of  the  highway  must  be  speci-  Com.    v,    Alburger,    1   Whart.    469. 
fied,  see  State  v,  Crumpler,  88  N.  C.  Supra,  J  1415. 
647, 1888. 
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lished  by  public  authority^  and  had  by  use  acquired  a  right  to  a 
portion  of  the  land  of  the  trustees  of  a  church  for  highway  purposes, 
instead  of  the  said  portion  of  old  road ;  it  \vas  held  that  the  acquisi- 
tion of  a  right  of  way  over  the  land  of  the  trustees  did  not  estop 
the  State  from  asserting  its  claim  to  the  old  road,  nor  shield  the 
individual  obstructing  it  from  punishment.^ 

When  license  is  a  defence  has  been  already  discussed.^ 
§  1476.  A  railway  train,  crossing  an  ordinary  highway,  being 
productive  of  anxiety,  if  not  of  danger,  to  those  pass-  unlicensed 
ing  such   highway,  is   indictable   as  a   nuisance,  unless  ^i^^^' 
chartered  by  the  State.*    Such  charter  is  to  be  strictly  struction 
construed ;  and  is  not  to  be  regarded  as  authorizing  the  may  be  in- 
railway  to  cross  any  highways  except  in  the  line  specifi-    ^       ®" 
cally  prescribed.*     Hence  railroad  corporations  have  been    held 
indictable  for  nuisance  in  keeping  their  rails  several  inches  above 
the  level  of  a  crossing  f  or  in  sending  their  trains  across  a  turnpike 
at  a  very  rapid  rate  without  warning  ;•  or  in  unnecessarily  leaving 
cars  or  other  structures  on  a  crossing  whose  effect  is  to  fnghten 
horses  or  to  obstruct  travel  f  or  in  constant  and  habitual  failure  to 
give  due  signals  of  passing  trains  f  or  in  appropriating  a  street  in 

*  Elkins  V.  State,  2  Humph.  543,  53  N.  J.  L.  244, 1890 ;  State  v.  R.  R. 
1841.  Co.,  (Iowa)  56  N.  W.  Rep.  400, 1893. 

»  iSupra,  i  1424 ;  infra,  J  1484.  "  Louisville  R.  R.  v.  Com.,  80  Ky. 

'  But  a  railroad  company  is  not  re-  143, 1882. 

quired  to  obtain  the  consent  of  the  ^  Com.  v.  N.  Y.  R.  R.,  112  Mass. 
municipality  for  the  construction  of  412, 1873;  State  v,  Morris,  etc.,  R  R., 

its   road    across    streets    which    are  3  Zab.  360, 1852 ;  Cincinnati  R.  R.  v, 

merely    plotted    and    not    actually  *Com.,  80  Ky.  137,  1882.    See,  as  to 

opened.    P.  R.  R.  Co.  v.  P.  &  R.  Co.,  necessity,  State  t;.  Louisville  R.  R.,  86 

160  Pa.  277, 1894.  Ind.   114,  1882;  Wabash    R.    R.   t;. 

*  Com.  V.  Erie  &  N.  E.  R.  R.,  27  Pa.  People,  12  111.  App.  448, 1883.  This 
339, 1856 ;  State  v.  Ches.  &.  Ohio  R.  R.,  applies,  a  fortioriy  to  encroaching  on 
24  W.  Va.  809,  1884.  See  other  cases  a  highway  with  a  station  house. 
iupra,  i  1424.  The  question  of  nui-  State  v.  Vermont  R.  R.,  27  Vt.  103, 
sance  is  one  of  fact.  People  v.  New  1854.  See,  also.  Com.  v.  Old  Colony 
York  &  N.  H.  R.  R.,  89  N.  Y.  266,  R.  R.,  14  Gray,  93,  1859 ;  State  v. 
1882;  R.  R.  Co.  v.  Whitley  County  Louisville  R.  R.,  86  Ind.  119,  1882. 
Court  (Ky.)  24  S.  W.  Rep.  604, 1894.  As  to  repair,  see  State  v.  Chicago  Ry. 

*  Paducah  R.  R.  v.  Com.,  80  Ky.  Co.,  63  Iowa,  508,  1884 ;  R.  R.  Co.  v. 
147, 1882.  See  R.  v.  Grand  Trunk  R.  Com.,  (Ky.)  8  Crim.  Law  Mag.  388, 
R.,  17  Up.  Can.  (Q.  B.)  166,  1858;  1886;  State  v.  R.  R.  Co.,  91  Tenn. 
State  V.  Roanoke  Co.,  109  N.  C.  860,  445,  1892 ;  Railroad  Co.  v.  Prescott, 
1891 ;  or  neglect  to  keep  a  bridge  in  59  Fed.  Rep.  237, 1893. 

repair  across  a  cut  where  its  road  ^  Louisville  R.  R.  t;.  Com.,  13  Bush, 
crosses  highway;  R.  R.  Co.  v.  State,  388, 1877. 
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excess  of  the  authority  given  by  the  legislature  ;^  or  in  neglecting 
to  open  a  new  ground  required  by  the  legislature  to  take  the  place 
of  one  occupied  by  the  railroad  f  nor  is  it  any  defence  that  the 
principal  officers  of  the  corporation  had  no  knowledge  of  the  nui- 
sance^ or  that  great  care  was  exercised  in  the  proceedings  complained 
oV  Even  when  authorized  to  cross  a  particular  highway,  the  cor- 
poration may  be  indictable  for  a  nuisance  if  its  right  is  negligently 
or  oppressively  exercised.*  But  evidence  that  daily  twenty  trains 
on  a  railroad,  and  about  as  many  vehicles  on  a  highway,  passed 
over  a  place  where  the  railroad  crossed  the  highway  at  grade,  which 
was  in  full  view  from  the  highway  at  any  point  within  a  hundred 
and  fifty  feet ;  and  where  the  public  authorities  never  required  the 
establishment  of  a  gate,  station  agent,  or  flagman,  although  the 
crossing  had  existed  for  many  years,  is  insufficient  to  warrant  a 
finding  that  the  railroad  corporation  was  guilty  of  negligence  in 

^  Com.  V.  Erie  R.  B.,  27  Pa.  339,  Bance.  B.  v.  Great  North  of  England 
1856;  Lockwood  v.  R.  R.  122  Mo.  86,  Railway,  9  Q.  B.  815  ;  Dater  v.  Troy 
1894  ;  State  v.  R.  R.  Co.,  38  W.  Va.  R.  R.  Co.,  2  Hill,  629. 1842 ;  Chestnut 
242, 1893.  Hill  Turnpike  v,  Rutter,  4  S.  &  R.  6, 

»  R.  V.  Scott,  2  G.  &  D.  729,  1842 ;  1818 ;  Delaware  Div.  Canal  Co.  v. 
Danville  R.  R.  v.  Com.,  73  Pa.  29,  Com.,  60  Pa.  867,  1869.  The  mere 
1873 ;  Inhabitants  v.  R  R.,  49  N.  J.  construction  of  a  railroad  track  across 
Eq.  11, 1891.  a  public  highway,  in  pursuance  of 

'  Com.T.Farren,  9  Allen,  489, 1864;  law,  is  no  nuisance.  Danville  R.  R. 
Com.  V.  Emmons,  98  Mass.  6,  1867 ;  Co.  v.  Com.,  73  Pa.  29, 1873.  But  it 
Com.  t;.  New  York  R.  R.,  112  Ibid,  must  be  constructed  in  such  a  manner 
412,  1873 ;  State  v.  R.  R.  Co.,  91  Tenn.  as  ''not  to  impede  the  passage  or 
445, 1892.  transportation  of  persons  or  property 

A  railroad  corporation  when  failing  along  the  same.  Act  of  February, 
to  set  out  a  new  road  in  the  place  of  1849,  Pur.  Dig.  1220.  A  turnpike  is 
one  whose  course  it  has  diverted,  is  a  public  highway ;  it  is  for  the  use  of 
indictable  for  a  nuisance  under  the  every  person  desiring  to  pass  over  it, 
Euglish  statutes.  R.  v.  Scott,  2  G.  &  on  payment  of  the  toll  established  by 
D.  729,  1842 ;  3  Q.  B.  543.  law.    It  differs  from  a  common  high- 

*  In  North  Cent  B.  B.  v.  Com.,  90  way,  in  the  fact  that  it  is  not  con- 
Pa.  300, 1879,  it  was  held  that  a  turn-  structed  in  the  first  instance  at  the 
pike  was  a  highway  in  the  sense  of  public  expense,  and  the  cost  of  con- 
the  text.  It  was  held  no  answer  to  struction  is  reimbursed  by  the  pay- 
the  indictment  that  the  obstruction  ment  of  toll  imposed  by  authority  of 
could  not  be  remedied  without  an  ex-  law.  Its  use  is  common  to  all  who 
penditure  of  from  $5000  to  $8000.  It  comply  with  the  law.  The  same  pub- 
is well  recognized  law,  it  was  said,  that  lie  annoyance  and  injury  arise  from 
an  indictment  will  lie  against  a  corpo-  its  obstruction  as  if  it  were  a  common 
ration,  not  municipal,  for  the  creation  highway.  Hence,  in  Lancaster  Turn- 
and  maintenance  of  a  public  nui-  pike  Co.  v,  Bogers,  2  Barr,  114, 1845, 
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omitting  to  provide  there  any  such  safeguard.^  And  if  the  trains 
are  kept  closely  within  the  range  of  the  charter,  no  indictment  can 
be  maintained  against  the  corporation  for  a  nuisance  because  of 
alarm  to  horses  and  passengers  produced  by  the  locomotives.'  And 
what  is  said  of  the  license  of  railroads  applies  to  the  license  of  all 
other  agencies  whose  effect  is  to  incommode  more  or  less  the  com- 
munity.* 

§  1477.  It  is  a  nuisance,  on  the  same  principle,  to  pollute  the 
waters  of  a  stream  used  to  supply  drinking-water  to  a  community 
entitled  to  use  it  in  this  way/  to  obstruct  the  passage  of  a  navigable 
river,  or  of  a  navigable  lake,  by  bridges  or  otherwise,  so  jfuigg^oe 
as  to  diminish  appreciably  its  capacities  for  navigation,*  to  obetruct 
or  to  divert  a  part  of  such  stream,  whereby  the  current  oi  public 
it  is  weakened,  and  rendered  incapable  of  carrying  ves-  ^*  "* 

it  was  said  that  when  the  turnpike  1828;  Stein  v.  State,  87  Ala.  123, 
company  ceased  to  use  a  building,  1861;  Messersmidt  v.  People,  46 
erected,  in  part  on  the  turnpike,  as  a  Mich.  437,  1881.  See  Qoldsmid  v. 
toll-house,  it  ceased  to  be  there  for  Tunbridge  Wells,  L.  R.  1  Eq.  161, 
a  lawful  purpose,  and  became  a  pub-  1865 ;  L.  B.  1  Ch.  349 ;  Baxendal  v, 
lie  nuisance.  Common  understand-  Murray,  L.  B.  2  Ch.  790,  1867 ;  Jack- 
ing and  public  policy  unite  in  re-  sonyille  v.  Doan,  48  III.  App.  247, 
quiring  us  to  hold  that  a  turnpike  is  1892;  Mergentheim  v.  State,  107  Ind. 
a  public  highway  in  so  far  that  an  in-  567, 1886  that  it  is  no  defence  for  dis- 
dictment  will  lie  against  one  obstruct-  charging  offensive  substance  into  an 
ing  it  as  for  a  public  nuisance.  It  artificial  watercourse  that  a  municipal 
was  so  held  in  Com.  v,  Wilkinson,  16  corporation  had  failed  to  provide 
Pick.  175, 1834."  As  to  toll,  see  supraf  adequate  drainage ;  U.  S.  v.  The 
{  1473.  As  to  indictability  of  corpo-  Sadie,  41  Fed.  Bep.  396,  1890,  as  to 
rations  generally,  see  mpra,  i  91 ;  dumping  sand  and  mud  in  river,  and 
Bailroad  Co.  v.  State,  23  Fla.  546,  U.  S.  v.  The  Emperor,  49  Fed.  Bep. 
1887;  State  v.  B.  B.  Co.,  37  W.  Va.  751,1892;  State  v.  Smith,  82  Iowa,  423, 
108, 1893.  1891 ; '  Indianapolis    Water    Co.    v. 

^  Com.  V.  Boston  &  Worcester  B.B.,  American  Strawboard  Co.,  57   Fed. 

101  Mass. -201,  1869.    See   Com.   v.  Bep.  1000, 1893 ;  Kelley  v.  New  York, 

Temple,  14  Gray,  69,  1859.    Supra,  27  N.  Y.  Sup.  164, 1894. 

2  1424.  *  B.  V.  Watts,  2  Esp.  675,  1798 ;  B. 

«  B.  V.  Pease,  4  B.  &  Ad.  30. 1832.  v.  Ward,  4  Ad.  &  El.  384,  1836;  B.  v. 

Supra,  i  1424.  Tindall,  6  Ibid.  143, 1837 ;  B.  v.  Traf- 

»  Supra,  i  1424;  B.  v.  Scott,  2  G.  ford,  1  B.  &  Ad.  874, 1831 ;  R.v.  Betts, 

&  D.  729, 1842 ;  3  Q.  B.  543 ;  Com.  v.  16  Q.  B.  1022 ;  State  v.  Freeport,43  Me. 

Church,  1  Barr,  105 ;  Com.  v.  Allen,  198, 1857 ;  Pennsylvania  v.  Wheeling, 

148  Pa.  358,  1892.  13  How.  518,  1851 ;  Com.  v.  Church, 

*  State  v.  Buckman,  8  N.  H.  203,  1  Barr,  105, 1845;  State  v.  Dibble,  4 

1836;  State  v,  Taylor,  29   Ind.  517,  Jones,  (N.C.)  107,1856;  Statev.Gra- 

1868;    Com.  v,  Webb,  6  Band.  726,  ham,  15Bich.(S.C.)  310, 1868;  States. 
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sels  of  the  same  burden  as  it  would  before.^  But  if  a  ship  or  other 
vessel  sink  by  accident  in  a  river,  although  it  obstruct  the  naviga- 
tion, and  may  be  removed  by  the  public  authorities,^  yet  the  owner 
is  not  indictable  for  a  nuisance  in  not  removing  it.^  And  it  is  also 
to  be  kept  in  mind  that  the  owner  of  the  soil  between  high  and 
low  water-mark  may  use  it  for  his  own  private  'purposes,  provided 
he  do  not  interfere  with  the  navigation  of  the  river.* 
The  obstruction  must  be  proved  by  the  prosecution.* 
Obstructions  to  navigable  streams  may  be  abated  by  individuals.* 
§  1478.  It  was  once  thought  that  a  collateral  benefit  to  the  com- 
munity  could  be  set  up  as  a  defence.  Thus,  upon  the  trial 
benefit  no  of  an  indictment  for  a  nuisance  in  a  navigable  river  by 
«  ©"^ce-  erecting  staiths  there,  for  loading  ships  with  coals,  the 
jury  were  directed  to  acquit  the  defendant,  if  they  thought  the 
abridgment  of  the  right  of  passage,  occasioned  by  these  staiths,  was 
for  a  public  purpose,  and  occasioned  a  public  benefit,  and  if  the 
erection  were  in  a  reasonable  situation,  and  a  reasonable  space  was 
left  for  the  passage  of  vessels  on  the  river ;  and  the  judge  pointed 
out  to  the  jury  that,  by  reason  of  the  staiths,  the  coals  were  sup- 
plied better  and  at  a  cheaper  rate  than  they  otherwise  could  be, 
which  was  a  public  benefit;  and  it  was  held  that  this  direction  was 
right.^  This,  however,  was  overruled  afterward  in  England,*  and 
the  latter  position,  that  no  countervailing  benefit  can  be  a  defence, 
has  been  followed  in  this  country.^  But  the  obstruction  must  be 
material,^^  and  must  obstruct  business  as  a  whole.  Hence  it  has 
been  held  that  a  wire  or  rope  stretched  across  a  stream  for  ferry 

Thompson,  2  Strob.  12,  1847;  People  6  B.  &  C.  566;  R.  v.  Ward,  4  Ad.  & 

V.  St.  Louis,  5  Oilman,  351,  1848;  El.  884,  1836 ;   R.  v.  Tindall,  6  Ibid. 

Moore  w.  Sanborn,  2  Mich.  519,  1853.  143, 1837;  R.  v.  Morris,  1  B.  &  Ad. 

Sir  J.  F.  Stephen  inserts  the  qualifi-  441,  1830. 

cation  "wilfiilly"  (Dig.  art.  191),  but      *  Zug  v.  Com.,  70  Pa.  138,  1871. 

I  think  erroneously,  as  a  negligent  See  State  v,  Wilson,  42  Me.  11, 1856. 
obstruction  is  indictable.  ^  Ibid. 

*  1  Hawk.  c.  75,  s.  11 ;  R.  v,  Stan-       •  Supra,  i  1426. 
ton,  2  Show.  30.    As  to  obstructing  a       ^  R.  v.  Russell,  9  D.  &  R.  566, 1827  ; 

public  drain,  see  Toops  v.  State,  92  6  B.  &  C.  566,  Tenterden,  0.  J.,  dU- 

Ind.  13,  1883.  smtiente. 

«  McLean  v.  Matthews,  7  111.  App.       *  R.  v.  Ward,  4  Ad.  &  El.  384, 1836 ; 

599, 1880.  R.  V,  Betts,  16  Q.  B.  1022. 

'  R.  V,  Watts,  2  Esp.  675,  1798 ;       »  Caldwell's  Case,  1  Dall.  150, 1785 ; 

White  V.  Crisp,  10  Exch.  318,  1854 ;  Rowe  v.  Titus,  1  Allen,  (New  Bruns- 

Brown  v.  Mallett,  5  C.  B.  599,  1848.  wick)  326.     See  supra,  J  1416. 
See  R.  V.  Russell,  9  D.  &  R.  566, 1827  ;      ^^  Supra,  §  1474. 
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purposes  is  not  a  nuisance  if  necessary  for  the  transfer  of  travellers, 
and  if  not  materially  obstructing  navigation.*  And  all  level  cross- 
ings must  more  or  less  obstruct  free  travel  on  the  intersecting  roads, 
yet  such  crossings  are  not,  for  this  reason,  indictable.* 

§  1479.  Rivers  in  North  America  (in  this  respect  being  distin- 
guished from  those  in  England)  do  not  cease  to  be  navi-  ^^^  ^^^^ 
gable  from  the  fact  that  they  are  at  certain  points  broken  aary  that 
by.  rapids  or  cataracts,  which  have  to  be  avoided  by  port-  should 
ages.     Hence  the  English  rule  as  to  ebb  and  flow  of  tides 
does  not  apply  to  the  unimpeded  parts  of  such  rivers.*  But  a  creek 
which  cannot  even  with  spring  freshets  float  timber  cannot  claim 
to  be  navigable.*    The  test  is,  possibility  of  use  for  practical  trans- 
port.* 

§  1480.  The  provincial  statute  of  8  Anne,  chap.  3,  for  preventing 
obstructions  to  fish  in  rivers,  is  still  in  force  in  Massachu-  j^^jg^. 
setts ;  and  as  it  declares  all  obstructions  therein  mentioned  ipont  may 
common  nuisances,  an  indictment  will  lie;  the  special  stnicting 
remedy  provided  by  that  statute  being  merely  cumula-    ^  ' 
tive.*     A  seine  or  net,  not  placed  permanently,  is  not  within  the 
act.^     In  other  States  statutes  to  the  same  eflPect  have  been  en- 
acted.® 

An  indictment  at  <Jommon  law  does  not  ordinarily  lie  for  ob- 
structing the  passage  of  fish  by  a  dam  across  an  unnavigable  river.^ 
But  such  a  dam  becomes  &  nuisance  when  it  obstructs  the  water  to 
such  an  extent  that  it  overflows  its  banks  and  the  surrounding 
country,  and  stagnates,  whereby  the  air  along  the  highways  and 
around  the  dwellings  is  infected  with  noxious  and  unwholesome 

*  The  Vancouver,  2  Sawyer,  881,  "  Every  person  who  shall  wilfully  or 
1878 ;  see  State  v.  Wilson,  42  Me.  9,  wantonly,  without  color  of  right,  ob- 
1856 ;  Beach  v.  People,  11  Mich.  106,  struct  the  water  of  any  mill-pond,  res- 
1862.  ervoir,  canal,  or  trench,  from  flowing 

'  See  Whart.  on  Neg.  J{  977  et  seq,  out  of  the  same,  shall  be  punished  by 

'  R.  V.  Meyers,  3  Up.  Can.  (C.  P.)  imprisonment  in  the  State  prison,  not 

847, 1853.  more  than  five  years,  or  by  fine  not 

*  Whelan  t;.  McLachlan,  16  Up.  exceeding  five  hundred  dollars,  and 
Can.  (C.  P.)  102,  1865.  imprisonment  in  the  county  jail  not 

*  Bell  V.  Quebec,  41  L.  T.  (N.  S.)  more  than  two  years."  May  15, 1857. 
451,  1879.  Supplement  to  Revised  Statutes,  1857, 

*  Com.  V.  Ruggles,   10  Mass.  391,  chapter  clx.  p.  410. 

1818.    As  to  New  York  statute,  Law-  *  Werfel  v.  Com.,  5  Binn.  65, 1812 ; 

ton  V.  Steele,  152  U.  S.  183, 1894.  for  form,  see  Whart.  Prec.  702 ;  State 

^  The  following  statute  was  passed  v.  Turnbull,  78  Me.  392, 1886. 

in  Massachusetts  in  1857 :  •  Com.  v.  Chapin,5  Pick.  199, 1827. 
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vapors^  and  the  health  of  the  surrounding  country  is  sensibly  im- 
paired.* And  when  the  obstruction  interferes  with  the  supply  of 
fish  to  the  community  as  a  whole^  proceedings  by  indictment  may 
be  sustained. 

§  1481.  Where  a  wharf  is  extended  below  low  water-mark,  and 

into  the  channel  of  the  tide-waters  of  the  Commonwealth, 

may  be  a     it  does  not  necessarily  follow  that  it  is  a  common  nui- 

nuiianoe.     gj^^^^  ]y^^  ^jg  jg  ^j^^  presumption,  and  the  defendant 

must  show  that  it  is  no  impediment  to  navigation  or  detriment  to 
the  public'  If  the  effect  of  such  a  wharf  be  to  fill  up  the  channel 
or  divert  the  current,  it  is  a  nuisance.' 

§  1482.  Public  docks  are  protected  in  the  same  way,  and  it  has 
been  held  a  nuisance  to  monopolize  such  a  dock  by  forc- 

may 

*^^*^"-         constructed.* 

§  1483.  Planting  oysters  in  public  waters  is  not  such  a  special 

appropriation  of  such  waters  as  will  justify  their  removal 

may  otb-     as  a  nuisance,  unless  they  interfere  with  the  rights  of  the 

ter  beds,      public  •  and  even  then  a  private  person  has  no  right  to 

take  them  away  and  convert  them  to  his  own  use.^ 

§  1484.  The  supreme  authority  of  the  State  may,  as  has  been 
seen,  authorize  an  obstruction  of  the  hi&:hways  of  the 

Lioense  no  '  ,       ,  . 

defence  to  State;  but  this  license  or  charter  must  be  strictly  con- 
obstruct  strued,  and  any  negligence  or  excess  in  the  exercise  of 
*'^^'  the  conveyed  powers  will  expose  the  parties,  if  a  nuisance 

result,  to  an  indictment." 

§  1486.  Neglect,  as  well  as  positive  commission,  may  become  the 
„   ,   ,.      basis  of  an  indictment  for  nuisance.     Thus  a  person  or 

iNeglect  m  ,  ... 

repairing     corporation  who  undertakes  the  cleansing  or  repairing  of 

roads  may  j  i  •■  •n«»j»xi^i/*  • 

be  indict-  *  ^^sd  OT  channel  specially,  is  indictable  for  a  nuisance 
*^^®-  created  by  neglect.^ 

1  Com.  V.  Webb,  6  Band.  (Va.)  726,  •  See  supra,  §}  1424, 1476. 

1828 ;  Douglass  v.  State,  4  Wis.  887,  '  See  Whart.  on  Neg.  i  966 ;  mpra, 

1864 ;  State  v.  Close,  36  Iowa,  670,  |  98 ;   infra,  1684  a.     People  v,  Cor- 

1872.  poration  of  Albany,   11  Wend.  639, 

»  R.  V.  Grosvenor,  2   Stark.    611,  1834;  State  v.  King,  3  Ired.  411, 1848. 

1819.    See  Com.  v.  Wright,  Thach.  For   indictment,  see   infra,  H  1486, 

C.  0.  211, 1829.  1673.    Omission  to  repair  a  bridge  is 

'  Ibid.  not  indictable  under  Mississippi  Code. 

*  R.  V.  Leech,  6  Mod.  146.  R.  R.  Co.  v.  State,  64  Miss.  6, 1886. 

5  State  V.  Taylor,   3    Dutch.   117, 
1866. 
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§  1486.  The  indictment,  when  the  basis  of  the  charge  is  neglect, 
must  set  forth  the  nature  of  the  duty  specially  imposed 
on  the  defendant ;  for  this  is  matter  of  substance.^  But  ment  must 
it  has  been  said  not  to  be  necessary  to  aver  that  the  defen-  *^*'  "  ^' 
dants  had  the  means  to  repair.'  In  such  indictments,  two  defen- 
dants, having  duties  distinct,  both  in  source  and  limit,  cannot  be 
joined  f  nor  can  offences  having  distinct  characters  and  penalties  be 
coupled  in  one  count.*  The  termini  of  the  road  must  be  correctly 
laid,*  and  the  road  must  be  averred  to  be  public*  Whether  a  date 
is  to  be  averred,  is  elsewhere  discussed.^ 

§  1487.  When  the  indictment  is  for  neglect  in  not  repairing  a 
road,  the  usual  practice  is  to  impose  a  fine,  to  be  remitted  ^^^  ^^ 
(if  there  be  no  contempt  or  wilful  violation  of  the  law)  on  compel  re- 
the  road  being  repaired.*  Sne. 

§  1488.  The  law  in  respect  to  abatement,  as  heretofore 
expressed,  applies  to  nuisances  on  highways.*  ment. 

1  State  V.  KiDg,  3  Ired.  411,  1843 ;  contra,  State  v.  Harsh,  6  Blackf.  346, 

State  V.  Commisaioners,  Walker,  868,  1842 ;  State  v.  Grumpier,  88  N.  C.  647, 

1880.    Bee  mpra,  i  14SS,  infra,  il57S;  1888;  State  v.  Hume,  12  Oreg.  133, 

Whart.  Prec.  781,  note;    Dickey  v.  1885;  State  v.  Withrow,  47  Ark.  661, 

Telegraph  Co.,  46  Me.  483, 1869.  1886. 

'  State  V.  Harsh,  6  Blackf.  346, 1842.  <  Parkmson  v.  State,  2  W.  Va.  589, 

•  2  Hawk.  c.  25,  s.  89.  1867 ;  State  v.  Hume,  12  Oreg.  133, 

*  Greenlow  v.  State,  4  Humph.  26,  1886. 

1843.  »  Whart.  Or.  PI.  &  Pr.  H  120-9. 

^  State  V,  Northumberland,  46  N.  ^  See  K  v,  Incledon,  13  East,  164, 

H.  166,  1866;  .State  v.  Graham,  15  1810.    Supra,  i  1426. 

Bich.  (S.  0.)  310,  1868;  though  see  >  Supra,  {397, 1426. 


POINTS  BEQUESTED  FOB  THE  DEFENCE  DffPBOFEBLY 
BEFUSED,  AND  EBBONEOUS  OHABQES. 

Abatement  of  Nuisance  Justifiable. 

Where  defendant  assuming  to  act  for  the  city  changed  the  grade  of  a  street 
and  removed  therefrom  plaintiff's  wall,  which  encroached  thereon  so  as  to 
constitute  a  nuisance,  and  the  city  ratified  defendant's  act,  though  after  suit 
brought,  the  court  charged  the  jury  that  defendant  was  not  justified  in  thus 
abating  a  nuisance,  and  that  if  the  jury  believed  the  evidence  they  must  find 
defendant  guilty.  Held  error.  Wolfe  v.  Pearson,  114  N.  0.  621,  1894. 
Supra,  i  1426. 

Fat-rendering  Establishment. 

Under  the  New  York  law,  1892,  Chap.  646,  which  declares  that  it  "  shall  be 
unlawful  for  any  person  or  persons  to  engage  in  or  carry  on  the  business  of 
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fair  rendering,  bone-boiling,  or  the  manufacture  of  fertilizers,  or  any  business 
as  a  public  nuisance  "  within  the  corporate  limits  of  any  city,  the  indictment 
contained  no  allegation  that  the  defendant  was  conducting  the  business  as  a 
public  nuisance,  nor  was  there  any  proof  of  this.  The  court  instructed  the 
jury  that  if  they  were  satisfied  that  the  defendant  carried  on  the  business  as 
charged  in  the  indictment  he  was  guilty  of  the  offence.  Held  error.  People 
V.  Rosenberg,  138  N.  Y.  410, 1898.    Supra,  {  1427. 

Sunday  NuiBance. 

The  presumption  that  storekeepers  know  what  is  going  on  at  their  place 
of  business  may  be  rebutted  by  evidence. 

Where  an  indictment  charged  that  defendants,  being  merchants,  on  a 
certain  Sunday  did  "  unlawftilly  and  wiliiilly  permit  their  place  of  business 
to  be  open  for  the  purpose  of  traffic,"  the  defendant  requested  the  court  to 
charge  that  **  in  no  event  can  the  defendants  be  convicted  unless  you  are 
satisfied  from  the  evidence  that  their  place  of  business  was  open  on  Sunday 
for  the  purpose  of  traffic  with  their  consent  or  knowledge."  Refiised.  Held 
error.    Whitcomb  v.  State,  80  Tex.  App.  269,  1891.    JSupra,  J  1431  a. 

Dmnkenness,  When  Excusable. 

The  defendant  may  show  as  a  part  of  his  defence  to  a  charge  of  drunken- 
ness that  he  became  intoxicated  through  an  honest  mistake  of  fact. 

The  court  instructed  the  jury :  "  The  defendant's  ignorance  of  the  intoxi- 
cating character  of  liquors  drank  by  him,  if  he  did  drink  any  such,  is  no 
excuse  for  any  drunkenness  resulting  therefrom,  if  any  did  so  result."  Held 
error.    State  v.  Brown,  38  Kans.  390, 1888.    Supra,  i  1477. 

Bawdy-house. 

Where  the  evidence  was  that  a  man  was  seen  in  defendant's  house  at  night 
in  bed  with  one  of  her  daughters,  defendant  at  the  time  being  in  a  room 
below ;  that  on  another  night  a  witness  saw  defendant  and  daughter  in  bed 
with  men ;  that  at  another  time  witness  saw  defendant  having  sexual  inter- 
course near  her  barn  beside  the  road ;  and  that  one  of  defendant's  daughters 
had  a  bastard  child ;  it  was  held  that  the  court  erred  in  failing  to  instruct 
the  jury  that  the  evidence  was  not  sufficient  to  convict  the  defendant  of 
keeping  a  bawdy-house.    State  v.  Galley,  104  N.  C.  858, 1889.  Supra,  {  1449. 

On  the  trial  of  a  similar  indictment  for  keeping  a  bawdy-house,  it  was 
held  error  for  the  court  to  give  the  following  instruction :  "  The  evidence  is 
abundantly  satisfactory  that  this  place  was  a  place  of  ill-repute,  and  that 
this  house  was  at  the  times  mentioned,  or  at  least  some  of  the  times  men- 
tioned, in  the  evidence,  a  house  of  ill-fame  or  a  bawdy-house ;  and  the  cir- 
cumstances surrounding  this  place,  and  the  circumstantial  evidence  surround- 
ing this  case  is,  in  the  judgment  of  the  court,  abundantly  sufficient  to  satis- 
factorily show  to  the  court  and  this  jury  that  illicit  sexual  intercourse  was 
carried  on  at  this  place  at  the  times  mentioned  in  the  testimony ;  so  that,  in 
the  opinion  of  the  court,  the  vital  and  only  question  in  this  case  is  whether 
or  not  this  defendant  set  up  and  kept  this  place,  or  had  anything  to  do  with 
setting  up  and  keeping  and  encouraging  this  business  at  the  times  when  it 
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was  carried  on  at  that  place.  That  is  the  yital  question  of  fact  I  desire  to 
submit  to  you.  The  Supreme  Court  holding  that  it  is  for  the  jury  to  decide 
whether  a  house  is  actually  a  house  of  ill-fame.''  State  v,  Jackson,  42  Eans. 
384,1889.    Supra,  i  1452, 

Disorderly  Honae. 

The  court  should  leave  it  to  the  jury  as  a  question  of  fact  to  find  whether 
a  defendant  is  guilty  of  habitually  committing  or  allowing  to  be  committed 
on  his  premises  the  illegal  acts  imputed  to  him. 

The  defendant  requested  the  court  to  charge  the  jury  that  whether  or  not 
the  repetition  of  illegal  sales  of  spirituous  or  malt  liquors  at  a  drinking  saloon 
on  a  single  Sunday  are  of  such  character  and  frequency  as  to  constitute 
habitual  selling,  and  thereby  render  the  house  disorderly,  is  a  question  for 
the  jury  to  determine  under  the  circumstances  of  each  particular  case.  Re- 
fused.   Held  error.    Brown  v.  State,  49  N.  J.  L.  61,  1886 ;  mpra,  i  1460. 

Gaming. 

On  the  trial  of  an  indictment  for  gaming  **  at  a  house  not  a  private  resi- 
dence,'' the  proof  showed  that  the  house  used  was  a  private  residence ;  but 
there  was  some  evidence  tending  to  show  that  the  house  had  been  resorted 
to  before  for  gaming  purposes.  The  court  instructed  the  jury  that  if  the 
house  was  used  commonly  and  exclusively  for  gaming,  defendant  would  be 
guilty,  even  though  it  was  ostensibly  a  private  residence.  Held  erroneous, 
as  not  warranted  by  the  evidence.  Borders  v.  State,  24  Tex.  App.  883, 1887 ; 
tupra,  i  1465. 

Exhibiting  Gaining  Table. 

On  the  trial  of  an  indictment  for  keeping  and  exhibiting  lor  the  purpose 
of  gaming  a  gaming  table,  the  defendant  requested  the  court  to  charge  as 
follows :  "  The  jury  are  charged  that  if  you  find  from  the  evidence  that  the 
defendant  owned  a  pool  table,  upon  which  games  of  pool  were  played  some- 
times for  the  table  fees,  but  that  defendant  did  not  keep  or  exhibit  the  table 
foi  gaming  purposes,  or  [nor]  had  any  knowledge,  or  might  by  the  use  of 
reasonable  diligence  have  known,  that  the  table  was  used  by  the  players  for 
gaming  purposes,  then  it  will  be  your  duty  to  acquit  the  defendant."  Held 
error  for  the  court  to  refuse  so  to  instruct.  Smith  v.  State,  28  Tex.  App.  102, 
1889;  wpra,  J  1466  6. 

License  from  Government. 

Where  the  nuisance  complained  of  was  the  building  of  a  stone  wall  by  a 
railroad  company  having  a  right  of  way,  which  diverted  the  waters  of  plain- 
tiflfs  mill  creek,  the  court  instructed  the  jury  that  if  the  defendant  in  build- 
ing its  road  '*  committed  any  of  the  acts  set  out  in  the  declaration."  whereby 
the  channel  of  the  creek  was  diverted  from  its  natural  course,  and  thereby 
caused  the  water  to  flood  the  water-wheels  running  the  machinery  of  the 
mills,  diminishing  their  power  and  usefulness,  they  must  find  for  plaintiff. 
Held  error.  Watts  v.  E.  R.  Co.,  (W.  Va.)  19  S.  E.  Eep.  521, 1894;  supra, 
{1424. 
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I.  Offences  included  in  Stat- 
utes. 

Lotteries  and  sales  of  lottery 
tickets  indictable  by  statute, 
{1490. 

"Lottery"  does  not  include 
private  drawings  by  chance, 
8  1491. 

"  Game  of  chance"  to  be  distin- 
guished from  "  game  of  skill," 
i  1491  a. 

"  Ticket"  includes  fractions, 
1492. 


II.  Indictment. 

Indictment  must  show  ticket  to 

be  prohibited,  {  1498. 
Not  duplicity  to  couple  stages  of 

offence,  1 1494. 
Enough  to  follow  statute,  { 1496. 
Variance  in  ticket  fatal,  {  1496. 
III.  Evidence. 

Intent       inferentially       proved, 

i  1497. 

Points  for  Defence  Improperly 

Refused,      and      Erroneous 

Charges.    (See  end  of  chapter.) 


I.  OFFENCES  INCLUDED  IN  STATUTES. 

§  1490.  The  term  lotteiy  has  a  double  meaning.  It  includes 
not  only  a  scheme  for  the  distribution  of  prizes  by 
and  Bales  chance,  but  the  distribution  itself.^  At  common  law 
tickets  m-  neither  of  these  is  indictable  unless  they  are  nuisances.* 
statute*  ^^  By  statute,  however,  not  merely  lottery  schemes  them- 
selves, but  sales  of  lottery  tickets,  are  made  indictable  in 
many  jurisdictions.'    The  statutes  in  question  being  too  numerous 

^  See  U.  S.  V.  Olney,  1  Deady,  461,  Supra,  J  288 ;  Evans  v.  State,  68  Ga. 

1868;  1  Abb.  (U.  S.)  276;   Dunn  v,  826, 1882. 

People,  40  111.  466,  1866;  Wilson  v.  That  the  State  has  the  right  to  with- 

State,  67  Qa.  668, 1881 ;  U.  S.  v.  Duff,  draw  a  license  from  a  lottery  company, 

19  ilatch.  C.  0.  9,  1881.  By  the  U.  S.  see  Justice  v.  Com.,  81  Va.  209,  1886 ; 

Bev.  St.  J  3894,  the  mailing  of  letters  Com.  v,  Douglass,  16  Ky.  L.  B.  681, 

and  circulars  concerning  lotteries  is  1893;  State  t;.  Dohard,  46  La.  An. 

prohibited.    See  U.  8.  v.  Noelke,  17  1412,  1893.    But  there  is  no  law  to 

Blatch.  664, 1880.  punish  a  man  for  receiving  a  prize 

'  See,  as  ruling  that  a  public  lottery  drawn  in  a  lottery.  People  v,  Watson, 

is  a  common  law  nuisance,  Ex  parte  76  Mich.  682, 1889.    That  the  federal 

Blanchard,  9  Nev.  101, 1874.  government   has    power  to  prohibit 

'  That  these  statutes  are  constitu-  mailing  lottery  matter,  see  Ex  parte 

tional  even  when  prohibiting  sale  of  Rapier,  12  Sup.  Ct.  E.  374,  1892.  For 

lotteries  organized  in  other  States,  see  the  law  before  this,  see  U.  S.  v.  Mason, 

People  V.  Noelke,  94  N.  Y.  137, 1883.  22  Fed.  Rep.  707,  1884. 
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and  too  various   for  analysis,   we  must  content  ourselves  with 
noticing  some  of  the  more  general  considerations  they  involve. 

§  1491.  Supposing  the  term  "  lottery "  as  a  nomen  gene- 
ralissimum  is  introduced  in  a  statute,  what  is  in-  oj^q^^^»» 
eluded  in  the  term?  In  the  United  States  there  is  a  does  not 
popular  usage  attaching  the  term  to  schemes  for  the  private 
distribution  of  prizes  by  chance  among  persons  purchas-  ^p^et^n^. 
ing  tickets ;  the  drawing  purporting  to  be  from  a  wheel, 
on  a  particular  day,  which  day,  with  the  amount  of  the  in- 
tended prizes,  is  previously  announced.  But  this  is  but  a  single 
form  of  lottery ;  the  term,  in  its  full  sense,  embracing  all  schemes 
for  the  distribution  of  prizes  by  chance,  and  including  faro  tables, 
and  various  forms  of  gambling.  At  the  same  time  there  is  a  wide 
distinction  between  a  private  and  a  public  offering  of  prizes  by 
chance.  A.,  B.,  C,  and  D.  may  meet  together,  and  in  good  faith 
agree  that  a  certain  article  to  which  they  have  a  common  claim 
shall  be  given  to  the  person  who  draws  a  particular  number. 
This  is  a  matter  of  contract  which,  if  the  terms  are  known  to  the 
parties  beforehand,  has  nothing  in  it  repugnant  to  sound  morals, 
and  nothing  which  can  operate  on  the  community  as  a  fraud. 
When,  however,  the  community  at  large  is  invited  to  come  in, 
a  new  and  very  serious  objection  springs  up.  Independently  of 
the  opportunity  for  fraud  by  the  managers  of  such  enterprises, 
their  publication  imparts  an  excited  spirit  of  gambling  to  the  pub- 
lic generally.  On  the  one  side  often  ensue  gross  cases  of  deception 
as  to  the  scheme  itself;  on  the  other,  the  sacrifice  of  savings  by  the 
ignorant  and  credulous,  and  excitement,  destructive  of  regular  in- 
dustry, ofl^n  inducing  insanity.  It  is  to  suppress  this  species  of 
lottery,  we  should  remember,  that  the  lottery  statutes  are  aimed. 
The  test,  therefore,  as  to  any  scheme  for  the  distribution  of  prop- 
erty by  chance,  is,  is  it  private  or  public  ?  If  a  private  arrange- 
ment be  made,  by  which  A.,  B.,  C,  and  D.  agree  upon  the  lot  as 
the  mode  of  settling  a  disputed  title,  this  is  not  a  lottery  in  the 
penal  sense.  If  they  adopt  a  plan  by  which  all  who  choose  may 
buy  tickets  in  a  prearranged  scheme,  this  is  a  lottery  in  the  penal 
sense.^     Hence  a  "  gift  enterprise,"  or  a  "  raffle,"  in  which  the 

^  See  2  HolzendorfTs  Eechts-Lexl-  Mag.  529,  for  a  learned  note  on  games 

con,  Leipzig,  1872,  p.  74 ;  Buckalew  v.  of  chance.    Long  v.  State,  78    Md. 

State,  62  Ala.  334, 1878;  State  v.  Ochs-  527,  1891;  State  v.  Kansas  Ass'n,  45 

ner,  9  Mo.  App.  216,  1882;  States.  Kans.  851,  1891;  State  v.  Moren,  48 

Yoke,  Ibid.  582.    See  5  Grim.  Law  Minn.  566, 1892. 
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public  is  invited  to  take  shares  for  the  distribution  of  prizes  by 
chance,  is  a  lottery,  no  matter  how  artfully  the  object  may  be  dis- 
guised.^ Nor  does  it  affect  the  question  that  in  the  scheme  there 
are  no  blanks.'    Such,  for  instance,  it  has  been  ruled  to  be  the  case 

'  U.S  v.Olney,!  Deady,  461,1868;  Inducements    were    thus    offered   to 

1  Abbott,  (U.  S.)  275;  State  v.  Clarke,  struggle  for  the  prizes.    Here,  then, 

33  N.  H.  829, 1856 ;  Ck)m.  v  Thacher,  was  a  scheme  for  the  distribution  of 

97  Mass.  583,  1867 ;  Hull  v.  Ruggles,  prizes.    Was  the  distribution  certain 

56  N.  Y.  424,  1874;  State  v.  Shorts,  and  fixed,  or  was  it  to  be  by  chance? 

3  Vroom,  898,  1868 ;  Wooden  v.  Shot-  It  is  urged,  in  defence  of  this  scheme, 

well,  3  Zab.  465,  1852 ;  Bell  v.  State,  that  no  plan  of  distribution  had  been 

5  Sneed,  507, 1857  ;  Com.  v,  Chubb,  5  determined  upon ;  that  the  purchasers 

Band.  (Va.)  715,1827;  State  v.  Lams-  were  to  receive  certain  articles  in  a 

den,  89  N.  C.  572,  1883;  Dunn  v,  just  and  legal  manner;  and  that  a 

People,  40  111.   465,  1866 ;  State  v.  plan  might  be  devised,  at  the  proper 

Mumford,  78  Mo.  647,  1881 ;  State  v,  time,  which  would  neither  violate  the 

Overton,  16  Nev.  136, 1881 ;  Eubanks  law  nor  be  in  contravention  of  good 

V,  State,  3  Heisk.  488, 1872  ;  People  v,  morals. 

Noelke,  94  N.  Y.  137,  1884;  State  v.  ''The  distribution  was  to  be  in  a 

Willis,  78  Me.   70,    1885;    State   v.  just  and  legal  manner.    It   should, 

Boneil,  42  La.  An.  1110, 1890.    But  then,  be  in  an  honest,  upright,  and 

see    contra,   State   v,    Pinchback,    2  equitable   mode.     There   should    be 

Const.  (S.  C.)  128.                     ^  perfect  fairness   and  equality.    This 

In  Thomas  v.  People,  59  111.  160,  plan  would    be    utterly   violated    it 

1871,  it  was  said  by  Thornton,  J. :  any  one  of  the  numerous  purchasers 

''  The  ticket  alone  does  not  consti-  should  fail  to  receive  a  prize.    The 

tute  a  lottery,  for  we  are  not  informed  distribution  could  not  be  in  a  'just 

by  it  that  there  would  be  any  distri-  and  legal  manner,'  unless  the  number 

bution  of  prizes.    When,  however,  we  of  purchasers  was  the  same  as  the 

consider  it  in  connection  with  the  ad-  number  of  prizes,  and  the  prize  re- 

vertisement,  we  ascertain  that  there  ceived  proportional,  as  nearly  as  pos- 

will  be  a  distribution  at  the  close  of  sible,  to  the  amount  of  money  paid, 

the  concerts,  and,  after  the  sale,  of  "  It  is  barely  possible,  but  most  im- 

the  engravings.    The  advertisement  probable,  that  the  purchasers  would 

contains  this  language :    '  There  will  be  the  same  in  number  as  the  pres- 

be  distributed,  as  presents,  to  the  pur-  ents.    We  could  not  indulge  in  so  un- 

chasers  of  engravings,  in  a  just  and  reasonable  a  presumption,  even  in  a 

legal  manner,  $200,000  in  presents.'  criminal    proceeding.      In    ordinary 

The  term  'present,'  t^iough  literally  affairs,  we  must  reason  upon  proba- 

it  means  a  gift,  yet,  in  the  relation  bilities,  deduce  conclusions  from  facts, 

and  in  the  sense  in  which  it  was  used,  and  not  indulge  in  mere  conjecture, 

evidently   meant   a   prize.     It   was  We  have  no  right  to  harbor  wild  im- 

offered,  as  the  reward  of  contest^  to  aginings,  to  change  a  reasonable  and 

the  purchasers.    It  was  something  to  probable  result." 

be  won.    One  ticket  and  engraving  *  Wooden  v,  Shotwell,  3  Zab.  465, 

was  sold  for  $5, 100  engravings  and  1852. 
tickets  for  $425,  and  1000  for  $4250. 
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with  a  gift  sale  of  books,  by  which  the  books  were  offered  for  sale 
at  prices  above  their  real  value,  and  by  which  each  purchaser  was 
declared  to  be  entitled  in  addition  to  a  prize,  to  be  ascertained,  after 
the  purchase,  by  a  correspondence,  unknown  to  the  purchaser,  be- 
tween certain  numbers  indorsed  in  the  books  offered  for  sale,  and 
the  different  prizes  proposed.^  The  same  ruling  was  made  as  to 
the  American  Art  Union  f  and  as  to  a  sale  of  envelopes,  some  of 
which  were  alleged  to  contain  tickets  enabling  the  holder  to  pur- 
chase valuable  property  at  a  nominal  price  f  and  as  to  the  ticket 
being  grafted  on  a  ticket  for  admission  to  a  concert/  But  we  can- 
not extend  this  principle  to  cases  where,  by  private  and  limited 
contract,  certain  parties  unite,  according  to  a  plan  known  to  all  of 
them  before  the  drawings  to  dispose  of  designated  articles  by 
chance.* 


^  State  V,  Clark,  ut  mpra ;  and  see  *  State  v.  Yoke,  9  Mo.  App.  582, 

S.  P.,  Hull  V.  Ruggles,  56  N.  Y.  424,  1888 ;  U.  S.  v.  Politzer,  59  Fed.  Rep. 

1874 ;  Eabanks  v.  State,  3  Heisk.  488,  278,  1898;  U.  S.  v.  McDonald,  59 

1872;  Thomaa  v.  People,  69  111.  160,  Fed.  Rep.  563,  1893;  affirmed  in  63 

1871 ;  Handle  v.  State,  42  Tex.  580,  Fed.  Rep.  426,  1894.    As  to  Austrian 

1875.    See  State  v.  Bryant,  74  N.  C.  Government    bonds,    see    Kohn    v, 

207, 1876.    Supra,  i  1465.  Kochler,  18  Rep.  179  (N.  Y.  App.), 

»  People  V,  Art  Union,  7  N.  Y.  240,  1884;  Ex  parte  Shobert,  70  Cal.  632, 

1852;  Governors,  etc.  v.  Art  Union,  1886;  Ballock  v.  State,  73  Md.  1,1890; 

Ibid.  228,  1852.    See  Morris  v.  Black-  Horner  v.  U.  S.,  147  U.  S.  449, 1893. 

man,  2  Hurl.  &  Ck)lt.  912.  As  to  policy,  see  Smith  v.  State,  68 

»  Dunn    V.    People,    40    III.    465,  Md.  168,  1887 ;  Dorbert  v.  State,  68 

1866;   State  v,  Lumsden,  89  N.  0.  Md.  209, 1887;  State  t;.  Kansas  Merc. 

572,  1883.     Under  a  statute  prohibit-  Ass'n,  45  Kans.  351,  1891 ;  People  v. 

ing  "  any  lottery,  gift  enterprise,  or  Dewey,  11  N.  Y.  Sup.  602,  1890.    As 

scheme  of  chance/'  a  scheme  giving  a  to  clubs  formed  by  tailor  for  disposi- 

prize  to  all  purchasers  of  goods  who  tion  of  suits  of  clothes,  see  State  v. 

guess  the  number  of  beans  in  a  glass  Moren,  48  Minn.  555, 1892. 

lar  is  prohibited.    Hudelson  v.  State,  *  Com.  v.  Manderfield,  8  Phila.  457, 

94  Ind.  426, 1888 ;  5  Grim.  Law  Mag.  1870 ;  Holt  v.  Wood,  14  Pa.  G.  C.  499, 

524,1884;  R.  v.  Parker,  9  Man.  Rep.  1894;  Yellowstone    Kit  v.  State,  88 

203, 1894 ;  and  as  to  prize  packages  of  Ala.  196,  1890,  where  it  was  held  that 

tea.  State  v.  Boneil,  42  La.  An.  1110,  there  must  be. a  consideration  given 

1890 ;   and  of  coffee  packages  under  for  the  drawings  on  a  prize  to  consti- 

statute.  Long  v.  State,  73  Md.  527,  tute  it  a  lottery ;  and  that  a  gratui- 

1891 ;  but  this  case  was  reversed  in*  tons    distribution  of  business  •  cards 

74  Md.  565,  1891.    And  also  as  to  a  entitling   holder   to  a  chance  on  a 

bond  investment   scheme,   U.  S.   v,  piano  is  not  a  lottery,  see  Gross  v. 

Zeisler,    80    Fed.    Rep.    499,    1887;  People,  18  Golo.  321, 1893. 

McLanahan  v.  Mott,  73  Hun,  (N.  Y.)  In  U.  S.  v.  Olney,  1  Deady,  461, 

131, 1898.  1868 ;  1  Abb.  U.  S.  278 ;  1  Green  G. 
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Games  of        §  1491  a.  It  is  elsewhere  observed  that  games  of  skill 

bedi^ii^-  ^^  ^^*  ^'^^^  ^^^^^  *^®  general  title  of  "gambling/'^ 
juished  Hence,  under  the  title  "games  of  chance/^  or  "scheme 
games  of  of  chance/'  do  not  fall  games  or  schemes  in  which  skill 
honestly  employed  is  a  determining  &ctor.* 


skill. 


B.  328,  we  have  the  following  from       "  Tried  by  this  standard  it  is  mani- 
Deady,  J. :  fest  that  the  scheme  prepared  and 

"  The  word  '  lottery '  is  defined  and  carried  out  by  the  defendant  for  the 
used  as  follows  by  lexicographers  and  sale  and  distribution  of  these  towu  lots 
writers  :  was  a  lottery.    True,  the  purchasers 

" '  A  distribution  of  prizes  and  of  tickets  or  shares  were  in  any  event 
blanks  by  chance ;  a  game  of  hazard  to  get  something — at  the  least,  a  lot, 
in  which  small  sums  are  ventured  for  for  the  purpose  of  this  scheme  esH- 
the  chance  of  obtaining  a  larger  value  mated  to  be  worth  $50.  But  it  is  not 
either  in  money  or  other  articles. '  probable  that  any  one  would  have 
Worcester's  Diet.  purchased  a  ticket,  if  it  was  certain 

"  'A  distribution  of  prizes  by  lot  or  that  he  would  have  received  nothing 
chance.'    Webster's  Diet.  in  return  but  one  of  these  so-called 

"'A  scheme  for  the  distribution  of  fifty- dollar  lots.  If  the -first  three 
prizes  by  chance.'    Bouvier's  Diet.        hundred  lots  could  have  been  sold  for 

**  *A  kind  of  game  of  hazard  where-  fifty  dollars  each  on  account  of  their 
in  several  lots  of  merchandise  are  de-  market  value,  certainly  the  defendant 
posited  in  prizes  for  the  benefit  of  the  would  not  have  been  improvident 
fortunate.'    Bees's  CyclopsBdia.  enough  to  put  the  other  three  hundred 

"  ^A  sort  of  gaming  contract,  by  prize  parcels  into  market  at  the  same 
which,  for  a  valuable  consideration,  price,  while  their  actual  value  was 
one  may  by  favor  of  the  lot  obtain  a  from  $100  to  $5000  each.  This  is 
prize  of  a  value  superior  to  the  neither  reasonable  nor  probable." 
amount  or  value  of  that  which  he  In  a  case  in  the  New  York  Court  of 
risks.'    American  Cyclopeedia.  Appeals,    in    1876,   the    action    was 

^'  '  That  the  chance  of  gain  is  brought  to  recover  for  goods  sold  and 
naturally  overvalued,  we  may  learn  delivered.  Defendants  claimed  that 
from  the  universal  success  of  lotteries.'  the  goods  were  intended  to  be  used  in 
Smith's  Wealth  of  Nations,  b.  i.  c.  10.   a  lottery.    It  appeared  that  the  goods 

**  All  these  authorities  agree  that  sold  consisted  of  a  quantity  of  candies 
when  there  is  a  distribution  of  prizes  and  silverware.  The  candies  were 
— something  valuable — by  chance  or  put  up  by  plaintiff  in  packages, 
lot— that  this  constitutes  a  lottery,  known  as  prize  candy  packages,  in  some 
But  the  definitions  from  Worcester  of  which  were  tickets,  each  with  the 
and  the  American  Cyclopeedia  are  the  name  of  a  piece  of  silverware  upon  it 
most  complete.  From  each  of  these  Defendants  intended  to  sell  the  pack- 
it  expressly  appears  that  a  valuable  ages  for  more  than  their  value,  the 
consideration  must  be  given  for  the  purchaser  taking  the  chance  of  getting 
chance  to  draw  the  prize.  a  package  containing  a  ticket,  in  which 

*  See  suprttf  i  1465  a. 

»  See  Tatman  v.  Strader,  23  111.  439,  1860 ;  Chavannah  v.  State,  49  Ala.  396, 
1873 ;  State  v,  Gapton,  8  Ired.  271, 1841 ;  State  v.  Hardin,  1  Kans.  474, 1863. 
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§  1492.  A  ticket,  under  the  statute,  includes  a  quar-  "Ticket" 

X        ^     oj  1    X 1  includes 

ter  01  a  ticket.*  fractiouB. 

II.  INDICTMENT. 

§  1493.  Where  only  certain  kinds  of  lottery  are  prohibited,  then 
the  indictment  must  set  forth  enough  of  the  scheme  of  i^^jg^. 
lottery,  or  of  the  ticket  sold,  as  the  case  may  be,  to  indi-  mentmust 
viduate  the  lottery  or  ticket,  and  show  that  the  particu-  to  be  pro- 
lar  scheme  or  lottery  is  of  the  prohibited  class.'  liibited. 

It  is  not,  however,  necessary  to  set  out  mere  embellishments  or 
vignettes  on  the  ticket,  if  the  operative  part  of  the  ticket  be  accu- 
rately given.'  And  it  has  been  ruled^  that  where  all  lotteries  are 
prohibited  by  law  it  is  not  necessary  to  set  forth  the  words  of 
the  ticket  or  even  its  purport*  But,  in  view  of  the  fact  that  the 
term  ^^  lottery  "  has  such  a  wide  general  signification,  and  that  it 
embraces  processes  all  of  which  none  of  the  statutes  have  under- 
taken to  declare  penal,  it  is  more  prudent,  when  this  can  be  done, 
to  individuate  the  oflfence,  and  to  give  the  name  of  the  vendee,  in 
case  of  a  sale,  so  as  to  in  some  way  notify  the  defendant  of  the 
wrong  with  which  he  is  charged.*  An  allegation  that  the  particu- 
lars of  the  ^^  lottery ''  are  unknown  to  the  grand  jury,  and  that  the 
vendees  are  unknown,  may  supply  the  want  of  specification/ 

case  he  was  entitled  to  the  article  of  construction  of  charter,  see  Boyd  v. 

silverware  named,  in  addition  to  the  State,  58   Ala.    601,  1875;    State  v, 

package.    It  was  ruled  that  this  was  Kaub,  90  Mo.  196,  1886. 

a  lottery  within  the  meaning  of  the      '  Com.  v.  Gillespie,  7  S.  &  B.  469, 

statute,  and  the  sale,  haying  been  for  1822. 

the  purpose  of  aiding  in  a  lottery,       ^  Ibid.    Infra,  3  1496. 

was  void  (1  R.  S.  668,  {  38) ;  the  con-      *  State  v.  Follet,  6  N.  H.  58,  1832  ; 

tract  of  sale  was  also  void  and  plain-  France  v.  State,  6  Baxt.  478 ;  Freleigh 

tiff  could  not  recover.    Hall  v.  Rug-  v.  State,  8  Mo.  606, 1844.    See  People 

gles,  56  N.  Y.  424, 1874.  v,  Taylor,  3  Denio,  99, 1846 ;  C6m.  v. 

That "  pool-selling "  is  not  a  "lot-  Gillespie,  7  S.  &  R.  469,  1822.     ^ 
tery,"  see  People  v.  Reilly,  60  Mich,  parte  Hawkins,  89  Ala.  103, 1890. 
384,  1883 ;   Reilly  v.  Gray,  77  Hun,       •  Whart.  Prec.  528 ;  Com.  v.  Eaton, 
(N.  Y.)  402, 1894.  15  Pick.  273, 1884;  Com. «. Thurlow,  24 

As  to  meaning  of  '*  promoting  a  Ihid.  374,  1839 ;  State  v.  Walker,  3 
lottery,"  in  the  Kentucky  statute,  see  Harring.  547,  1839 ;  see  Dunn  v. 
Miller  v.  Com.,  13  Bush,  731, 1877.        People,  27  Hun,  189,  1882  ;  hut  see 

^  Freleigh  v.  State,  8  Mo.  606,  infra,  { 1510 ;  and  as  holding  that  the 
1844.  name  of  the  vendee  need  not  he  given, 

'  People  V,  Taylor,  8  Denio,  99,  see  State  v.  Yoke,  9  Mo.  App.  582, 
1846;  Com.  v,  Manderfield,  8  Phila.  1886;  Com.  t;.  Sheedy,  159  Mass.  5d, 
457, 1870 ;  State  v.  Scribner,  State  v.   1893. 

Barker,  2  Gill  &  J.  246, 1830.    As  to       ^  Pickett «.  People,  8  Hun,  83, 1876. 
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It  has  been  ruled  that  to  aver  that  the  lottery  was  prohibited  by 
law^  is  not  necessary  in  a  State  where  all  lotteries  are  prohibited/ 
nor  in  such  case  need  the  object  of  the  lottery  be  specified.^ 

Under  the  federal  statute  prohibiting  the  mailing  of  lottery  cir- 
culars, the  circular  must  be  given  in  fuU.^ 

Not  du-  §  1494.  To  couple  in  one  count  the  allegations  "  offer 

piicity  to  for  sale  "  and  "  sell  ^'  is  not  duplicity,  and  so  with  "  set 
Stages  of  up  and  promise.''^  And  it  has  been  held  that  to  sell  seve* 
^  ^^^'       ral  tickets,  attached  to  each  other,  forms  but  one  offence.* 

See  State  v.  Manger,  15  Vt  290, 1848 ;  rate  punishment  denounced  against  it, 
People  v.  Taylor,  8  Denio,  99,  1846;  are  provable  under  the  general  charge 
People  V,  Adams,  17  Wend.  476, 1837 ;  of  promoting  a  lottery. 
State  V,  Stucky,  2  Blackf.  289,  1829 ;       The  following  rulings  may  be  no- 
Butler  V.  State,  5  Ibid.  280, 1840.  ticed  in  addition : 

^  People  V,  Sturdevant,  28  Wend.  A  count  in  an  indictment,  charging 
418, 1840.  the  defendant  with  keeping  a  common 

'  People  V.  Noelke,  94  N.  Y.  137,  gaming-house,  and  selling  lottery  tick- 
1884.  ets  therein,  was  held  insufficient ;  and 

'  U.  S.  V,  Noelke,  17  Blatch.  C.  C.  also  a  count  charging  the  keeping  an 
554, 1880.  ill-governed  and  disorderly  room  for 

*  Com.  V,  Eaton,  15  Pick.  273, 1834 ;  the  sale  of  lottery  tickets.  People  v. 
Com.  V.  Harris,  13  Allen,  534,  1866 ;  Jackson,  3  Denio,  101, 1846. 
Whart.  Prec.  828,  n.  Infra,  \  1515 ;  Under  the  27th  section  of  1  Rev. 
Whart.  Cr.  PI.  &  Pr.  {|  243  ei  Beq.;  Stats.  ofNewYork,  665,  a  lottery  which 
State  V.  Willis,  78  Me.  70, 1885.  Un-  is  not  for  the  purpose  of  disposing  of 
der  the  federal  statute,  grouping  in  property  is  not  illegal ;  and  an  indict- 
one  count  a  bunch  of  circulars  sent  at  ment  for  selling  lottery  tickets,  not 
one  time  is  not  duplicity;  though  it  describing  the  lottery  as  being  for  such 
is  otherwise  when  they  are  alleged  to  purpose,  cannot  be  supported.  People 
be  sent  at  different  times.  U.  S.  v,  v.  Payne,  3  Denio,  88,  1846.  The  in- 
Patty,  9  Biss.  429,  1880 ;  see  Whart.  dictment  should  contain  either  a  par- 
Cr.  PL  &  Pr.  J  470.  ticular  description  of  the  lottery,  or 

In  Miller  v.  Com.,  13  Bush,  731,  assign  as  a  reason  that  a  more  par- 
1877,  it  was  ruled  that  the  promotion  ticular  description  of  the  lottery  was 
of  a  lottery,  and  the  aiding  in  such  unknown  to  the  grand  jury ;  and  an 
promotion,  are  but  different  modes  of  averment  merely  that  the  name  of  the 
committing  or  participating  in  the  lottery  was  unknown  to  the  grand  jury 
commission  of  the  same  offence.  The  is  insufficient ;  but  it  is  not  necessary 
latter  is  but  a  degree  of  the  former,  that  the  indictment  should  set  forth 
and  under  an  indictment  for  the  major  the  amount  of  the  lottery.  People  v, 
offence  a  conviction  may  be  had  for  Taylor,  3  Denio,  99,  1846.  It  is  not 
the  minor.  It  was  further  ruled  that  necessary  to  set  out  the  tickets  sold 
specific  acts  of  inducement,  although  or  the  names  of  the  purchasers,  it  be- 
each  is  a  separate  offence  with  a  sepa-  ing  alleged  that  the  names  were  un- 

*  Fontaine  v.  State,  6  Baxt.  514, 1873. 
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§  1495.  It  18  sufficient,  ordinarily,  when  the  indict-  ^ 

•      /»  •  1  /»i»»i  Enough  to 

ment  is  for  setting  up  a  lottery,  or  tor  having  tickets  follow  atat- 
in  possession  with  intent  to  sell,  to  follow  the  words  of  ^  * 
the  statute.^ 

§  1496.    A  variance  as  to  the  ticket  when  it  is  set  ^   . 

•        an  1  ,         .  .       Variance 

forth,  or  as  to  the  terms  it  oners  when  only  given  m  in  ticket 
substance,  is  at  common  law  fatal.^ 


known  to  the  jurors.    People  v.  Tay-  Territory,  although  such  lottery  be 
lor,  8  Denio,  99, 1846.  authorized  by  the  laws  of  the  State 

The  publication  in  New  York  of  an  where  it  is  to  be  drawn, 
advertisement  of  a  lottery  to  be  drawn  It  was  accordingly  held  that  a 
in  a  place  where  such  lottery  is  not  demurrer  to  an  indictment,  which 
unlawful  is  an  indictable  offence ;  and  charged  the  defendant  with  publish- 
if  the  indictment  set  forth  the  adver-  ing  in  the  city  of  New  York  an 
tisement  in  hcec  verba,  showing  that  account  of  a  lottery  to  be  drawn  in 
the  lottery  was  for  the  purpose  of  dis-  the  District  of  Columbia,  was  not  well 
posing  of  money  or  property,  it  is  taken.  It  was  further  decided  that 
sufficient,  although  the  purpose  of  the  an  indictment  charging  the  defen- 
lottery  is  not  otherwise  alleged  in  the  dant  with  publishing  an  account  of  an 
indictment.  People  v.  Charles,  3  De-  illegal  lottery,  and  setting  forth  in  /kbc 
nio,  212,  1846;  State  v,  Willis,  78  wcr6a  the  lottery  scheme,  which  showed 
Me.  70,  1885.  that  the  prizes  consisted  of  sums  of 

The  act  to  prevent  raffling  and  lot-  money,  is  good,  although  it  was  not 
teries  was  intended  to  prevent  the  otherwise  averred  that  the  lottery  was 
sale  of  lottery  tickets  in  the  State,  set  on  foot  for  the  purpose  of  disposing 
whether  the  lottery  was  established  of  money,  lands,  etc.  Charles  v,  Peo- 
here  or  elsewhere.  And  an  indict-  pie,  1  Comst.  181,  1848;  Louisville 
ment  for  vending  lottery  tickets  need  Courier  v.  Com.,  92  Ky.  22, 1891. 
not  allege  that  the  lottery  was  estab-  ^  Com.  v,  Dana,  2  Mete.  329,  1841 
Hshed  in  this  State.  An  indictment  Com.  v.  Horton,  2  Gray,  69,  1854 
for  vending  a  lottery  ticket  need  not  Dunn  v.  People,  27  Hun,  272,  1882 
expressly  aver  that  the  ticket  was  of  People  v,  Noelke,  29  Ibid.  461,  1883. 
a  lottery  established  or  set  on  foot  for  As  to  federal  statute,  prohibiting 
the  purpose  of  disposing  of  real  estate,  transmitting  lottery  circulars  by  mail, 
goods,  money,  or  things  in  action,  see  U.  S.  v,  Noelke,  17  Blatch.  C.  C. 
The  character  and  description  of  the  554, 1880 ;  U.  S.  v.  Clark,  22  Fed.  Rep. 
lottery  need  not  form  the  subject  of  708,1884;  Troutv.  State,  111  Ind.  499, 
an  express  averment.  It  is  sufficient  1887 ;  Com.  v,  Sullivan,  146  Mass. 
if  these  appear  argumentatively  in  the  142, 1888 ;  U.  S.  v,  Horner,  44  Fed. 
indictment,  especially  after  verdict  Rep.  677, 1891 ;  U.  S.  v.  Conrad,  59 
People  V.  Warner,  4  Barb.  314,  1848.   Fed.  Rep.  458, 1894. 

Under  the  Revised  Statutes  (1  R.  S.       «  Com.  v.  Gillespie,  7  S.  &.  R.  469, 
665,  2  28)  it  is  a  misdemeanor  to  pub-  1822 ;  Whitney  v.  State,  10  Ind.  404, 
lish  in  this  State  an  account  of  a  lot-  1858. 
tery  to  be  drawn  in  another  State  or 
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III.   EVIDENCE. 

§  1497.  The  sale  of  other  tickets,  or  acts  promotive  of  such  sale^ 
may  be  put  in  evidence  in  order  to  prove  the  intention,  when  part 
of  the  same  system.^ 

It  is  no  defence  that  the  lottery  was  authorized  by  the 
proved       ^^s  of  another  State.* 

ti^i'*'^"  Under  the  federal  statute  it  is  not  necessary  for  the 

prosecution  to  prove  that  the  lottery  company  had  a  l^al 
existence.' 

^  Whart.  Grim.  £v.  |  32 ;  ThomaB  In  Miller  v.  Com.,  8upra,  it  waa  said 
V,  People,  59  111.  160, 1871;  Miller  v.  by  Lindsay,  C.  J.:  "There  is  much 
Com.,  18  Bush,  781,  1877 ;  State  v.  plausibility  in  the  argument  that,  be- 
Ochsner,  9  Mo.  App.  216, 1880 ;  Com.  cause  printing,  vending,  or  having  in 
V,  Brockway,  150  Mass.  822,  1889 ;  possession  wiUi  intent  to  vend,  lottery 
U.  S.  V,  Moore,  19  Fed.  Rep.  39, 1883 ;  tickets,  or  knowingly  permitting,  in 
Com.  V.  Sullivan,  146  Mass.  142, 1888.  any  house,  shop,  or  other  building, 

In  Thomas  v.  People,  supra,  it  was  the  setting  up,  managing,  or  drawing 
ruled  admissible  to  put  in  evidence,  of  a  lottery,  or  the  sale  or  exchange 
on  behalf  of  the  prosecution,  not  only  of  lottery  tickets,  and  the  advertising 
the  ticket  sold,  but  the  bill  or  adver-  of  lotteries  or  tickets,  are  each  made 
tisement  delivered  to  the  purchaser,  separate  offences  by  statute,  and  a 
which  explained  the  purposes  and  specific  punishment  denounced  against 
character  of  the  scheme,  and  also  each,  that  none  of  these  acts  goes  to 
other  tickets  and  bills  or  advertise-  make  up,  or  are  provable  under  the 
ments  of  similar  kind,  sold  and  deliv-  more\  general  charge  of  promoting  a 
ered  by  the  accused  to  other  parties,  lottery.  But  if  this  conclusion  be 
as  tending  to  prove  the  intent  with  correct,  then  it  will  be  difficult,  if 
which  the  ticket  was  sold.  not  impossible,  to  imagine  in  what 

It  has  also  been  held  (Drum  v.  Peo-  manner  a  lottery  can  be  promoted." 
pie,  40  111.  465, 1866)  that  it  is  proper      '  Com.  v.  Dana,  2  Mete.  (Mass.) 
for  the  prosecution  to  read  to  the  jury  329, 1841. 

the  contents  of  other  envelopes,  be-      '  U.  S.  v,  Noelke,  17  Blatch.  C.  C. 
side  the  one  sold,  for  the  purpose  of  554, 1880. 
showing  the  true   character  of  the 
transaction. 


POINTS  BEQUESTED  FOB  THE  DEFENCE  IMPBOPEBLY 
BEFU8ED,  AND  EBBONEOUS  OHABQES. 

No  Lottery  Without  a  Consideration  Paid. 

Defendant  requested  the  court  to  charge  the  jury  that  if  they  believed  the 
evidence,  which  was  as  follows,  they  must  find  him  not  guilty.  The  defen- 
dant gave  exhibitions  of  acrobatic  feats,  magic  lantern,  etc.,  and  between 
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the  acts  sold  medicines ;  the  exhibitions  were  given  in  a  tent  with  no  charge 
for  admittance,  the  only  fee  being  for  the  occupancy  of  the  seat.  Before  the 
exhibition  the  defendant  distributed  tickets  to  the  public  fret^  each  ticket 
entitling  the  holder  to  a  chance  for  the  prizes,  eight  in  number,  there  being 
eight  thousand  tickets.  This  distribution  was  made  by  choosing  two  persons 
from  the  audience,  who  selected  by  lot  eight  tickets  from  a  large  number  of 
duplicates,  which  were  thrown  by  the  defendant  at  random  on  the  stage. 
The  court  refused  so  to  instruct  as  instructed.  Held  error,  as  there  can  be 
no  lottery  without  a  consideration  paid.  Yellowstone  Kit  v.  State,  88  Ala. 
196,1890.    >%>ra,  31491. 
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CHAPTER    XXIV. 


ILLICIT  SALE  OF  INTOXICATING  LIQUORS. 


Tippling-houBe  when  disor- 
derly is  a  nuisance  at  com- 
mon law,  2  1498. 

Nuisances  defined  by  statute, 
i  1498  a. 

Cannot  be  abated  by  private 
force,  i  1498  b. 
I.  License. 

License  should  be  negatived  in 
indictment,  2  1499. 

How  it  is  to  be  proved, 
2  1500. 

Construction  of  license,  2 1500  <i. 

Licenses  not  assignable, }  1501. 
II.  Common  Selleb;    Dealeb; 

TiPPLING-HOTJSE, 

Averment  and  proof  of,  2  1502. 

III.  Agency. 

Principal  liable  for  agent's  acts, 
2 1503. 

Agent  is  personally  responsi- 
ble, 2  1504. 

IV.  "Intoxicating"  ob  "Spib- 

ITUOUS." 

'  Intoxicating  qualities  when  no- 
torious need  not  be  proved, 
2 1505. 
V,  Medical  Use. 

To  be  a  defence  drink  must  be 
sold  in  good  faith  as  medi- 
cine, 2 1506. 
And  so  as  to  opium,  2  1506  a. 
Liquor  derives  its  type  from 
the  object  of  its  use,  2  1^06  b, 
VI.  Ignobance. 

Honest  mistake  of  &ct  is  not 
ordinarily  a  defence,  2  1507. 
VII.  Autbefgis  Acquit. 

Offence  must  be  identical  to 
bar,  2  1508. 
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VIIL  Husband  and  Wife. 

Feme  covert  may  be  responsi- 
ble for  sales,  and  husband  for 
wife's  sales,  2  1509. 
IX.  Ayebment   and   Pboof   of 
Vendee. 

Prevalent  opinion  is  that  ven- 
dee need  not  be  named, 
2  1510. 

Vendee  may  be  averred  as  un- 
known, 2 1511. 

When  named  must  be  proved, 
2  1512. 

Minors  and  drunkards,  sales  to, 
2  1512  a. 
X.  Avebment   and   Pboof   of 
Sale. 

Limitations  of  statute  as  to  of- 
fence to  be  followed,  2  15126. 

Sales  in  neighborhood  of  school, 
etc.,  2  1512  c. 

Statutory  description  of  liquor 
sufficient,  2  1518. 

And  so  as  to  measure,  2  1514. 

And  so  as  to  '^  retail,"  2  l^^^  <>• 

"Sell  and  offer"  not  double, 

2 1515. 

Price    need   not  be   averred, 

2 1516. 

Sufficient  to  charge  "  common 
seller,"  but  sale  must  be 
properly  averred,  2  1517. 

Sales  on  credit  are  within  stat- 
ute, 2  1518. 

And  so  are  drinks  on  trade  or 
as  collateral,  2  1519. 

Club  distributions  not  sales, 
2  1519  a. 

Sales  to  be  inferred  from  cir- 
cumstances, 2 1520. 


CHAP.  XXIV.]   ILLICIT  SALE  OP  INTOXICATING  LIQUOB8.    [§  1498  a. 


Time  is  immaterial,  {  1521. 
Measure  is  immaterial  unless 

made   otherwise  by  statute, 

2  1522. 
Name  is  immaterial,  {  1522  a. 
To    be    inferentially    shown, 

21523. 
Sales  may  be  joint,  {  1524. 
Only  offences   charged  to   be 

proved,  J  1525. 
Bill   of  particulars   to  be  re- 
quired, i  1526. 
Partial    license    no    defence, 

J 1527. 
Statutory  presumptions   as  to 

sale,  2  1528. 
XI.  Keeping  PbohibitedLiquobs 
FOB  Sale. 
A  statutory  offence,  2  1528  a. 


XII.  Penal    Responsibility    of 
Vendee. 
Vendee  may  be  called  as  wit- 
ness, 2  1529. 
Xm.  Constitutionality  of  Laws 
Rebpectikg. 
License  laws  to  be  strictly  con- 
strued, 2  1530. 
How  &r  laws  modifying  evi- 
dence    are     constitutional, 
2  1530  a. 
XIV.  U.  S.  Revenue  License. 
This  is  no  defence,  2  1531. 

XV.  JUBISDICriON. 

Each  place  of  offence  has  juris- 
diction, 2  1532. 
Points  fob  Defence  Impbopebly 
Refused,     and      Ebboneous 
Chabges.    (See  end  of  chapter.) 


§  1498.  A  TIPPLING-HOU8E  is  s  house  from  which  intoxicating 
liqaors  are  dispensed,  and  which  tipplers  frequent.   When  rpjp  |. 
conducted  in  such  a  way  as  to  disturb  the  community  it  is  house 
a  nuisance  at  common  law/  irrespective  of  the  question  of  orderly  is 

license.*  a  nuisance. 

§  1498  a.  Supplementary  to  the  common  law  rule  that  a  tippling- 
house,  when  noisy  or  in  other  ways  offensive  to  the  com-  . 
munity  as  a  whole^  is  indictable  as  a  nuisance,  statutes  defined  bj 
have  been  adopted  in  many  jurisdictions  making  the 
keeping  a  house  for  selling  intoxicating  liquors  specifically  in- 
dictable. The  advantages  of  proceedings  of  this  class  are  (1)  the 
pleading  is  simplified/  and  (2)  abatement  may  be  decreed  by  the 


1  Supra,  I  1449.  See  State  v, 
Stevens,  40  Me.  559,  1855;  State  v, 
Bailey,  21  N.  H.  (1  Fost.)  348, 1850. 
That  habitaal  collecting  noisy  crowds 
of  idlers  about  its  doors  makes  a 
tavern  a  nuisance,  see  9upra,  2  1412; 
Meyer  v.  State,  41  N.  J.  L.  (12 
Vroom)  6, 1879 ;  42  Ibid.  (13  Vroom) 
145,  1880 ;  cited  infra,  1 1498  a,  and 
see  other  cases  cited  iupra,  {  1454. 
Compare  H  1522, 1522  a. 

"  Supra,  li  1410,  1424. 


"Tipsy  persons"  are  "tipplers" 
when  drank.  "  Tipplers  "  are  persons 
in  the  habit  of  becoming  "tipsy;" 
the  words  implying  drinking  and  be- 
coming drunk  in  public  places.  Thus 
Shakespeare  (Mid-summer  Night's 
Dream,  V.  1)  speaks  of  "  tipsy  bac- 
chanals;" and  in  Antony  and  Cleo- 
patra, I.  4,  of  "  tippling  with  a  slave." 
The  word  is  used  in  same  sense  by 
Milton,  Comus,  I.  104. 

»  Supra,  i  1428. 
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court/  or  may  be  executed  by  private  persous  who  are  especially 
injured  by  the  nuisance.^  The  term  "  tippling-house,"  when  used 
in  the  statute,  may  be  interpreted  a  house  or  apartment  in  which 
intoxicating  liquor  is  sold  to  persons  gathered  to  drink  it  on  the 

^  McLane  v.  Bonn,  70  Iowa,  762,  824,  1878 ;  Com,  v.  Sisson,  126  Ibid. 

1886;  Bloomer  v.  Glendy,  70  Iowa,  48,  1878;  Com.  v.  Levy,  Ibid.  240, 

767,  1886.  1879 ;  State  v.  Hopkins,  5  R.  I.  68, 

>  Supra,  i  1426.  As  authorities  1867 ;  State  v.  Paul,  Ibid.  186,  1867, 
bearing  on  these  points  may  be  con-  in  which  such  statutes  were  held  con- 
sulted: State  V.  Lang,  63  Me.  216,  stitutional;  State  v.  Eeenan,  Ibid. 
1874,  where  it  w&s  held  that  the  yari-  497, 1867,  in  which  it  was  held  that 
oua  incidents  of  the  nuisance  could  be  the  nuisance  in  such  case  could  not  be 
cumulatively  stated ;  State  v.  Page,  abated  by  a  private  individual  unless 
66  Ibid.  418, 1876 ;  State  v.  Ruby,  68  it  were  specially  injurious  to  him ; 
•  Ibid.  643.  1878,  against  joint  oflfen-  State  v.  Kingston,  Ibid.  297,  1867  ; 
ders ;  State  v.  Page,  60  Vt,  446, 1878 ;  Clinton  v.  State,  33  Ohio  St.  27, 1877 ; 
State  V.  Haley,  62  Ibid.  476,  1880,  State  v.  Wickey,  64  Ind.  438,  1876 ; 
nuisance  to  be  proved  inferentially ;  State  v.  McGrew,  11  Iowa,  112, 1860 
Com.  V.  Buxton,  10  Gray,  9  1867,  hold-  as  to  abatement ;  State  v.  Collins, 
ing  that  when  the  statutory  incidents  Ibid.  141,  1860,  as  to  abatement ; 
of  a  nuisance  are  proved,  no  further  State  v,  Krieg,  13  Ibid.  462,  1862; 
proof  of  the  nuisance  is  required  ;  State  v,  Waynick,  46  Ibid.  616,  1877, 
Com.  V.  Skelley,  Ibid.  464, 1868,  hold-  as  to  abatement ;  Streeter  v.  People, 
ing  that  the  description  by  street  and  69  111.  696,  1873 ;  Howard  v.  State,  6 
city  is  enough ;  Com.  t;.  Langley,  14  Ind.  444, 1866 ;  McLaughlin  v.  State, 
Ibid.  21, 1869,  that  averment  of  time  46  Ibid.  338,  1873 ;  Stockwell  v.  State, 
may  be  with  continitando;  Com.  v,  86  Ibid.  622,  1882.  As  to  statutes 
Hill,  Ibid.  24,  1869;  Com.  v.  Welsh,  prohibiting  "screens"  or  "blinds" 
1  Allen,  1,  1861,  proof  of  keeping  for  on  tavern  windows,  see  Com.  v,  Au- 
sale  or  selling  essential ;  Com.  v.  burton,  133  Majss.  404, 1882 ;  Com.  v, 
Davenport,  2  Ibid.  299,  1861,  statu-  Costello,  Ibid.  192, 1882 ;  Com.  v.  Gib- 
tory  terms  sufficient ;  Com.  v.  Cutler,  bons,  134  Ibid.  194,  1883 ;  Shultz  t^. 
9  Ibid.  486, 1864 ;  Com.  'v.  Carpenter,  Cambridge,  38  Ohio  St.  669,  1883 ; 
100  Msfis.  204, 1868 ;  Com.  v.  Cogan,  Com.  v.  Eeefe,  140  Mass.  301,  1886 ; 

107  Ibid.  212,  1871 ;  Com.  v.  Smith,  State  v.  Doyle,  16  E.  I.  326,  1886 ; 

108  Ibid.  426,  1871 ;  Com.  v.  Bacon,  Com.  v,  Barnes,  140  Mass.  447, 1886 ; 
Ibid.  26,  1871 ;  Com.  v.  Dunn,  111  Com.  v,  Kelley,  140  Mass.  441,  1886 ; 
Ibid.  426,  1873;  Com.  v.  Haher,  113  Com.  v.  Worcester,  141  Mass.  68, 
Ibid.  207,  1873;  Com.  v.  McNamee,  1886;  Com.  v.  Cameron,  141  Mass. 
Ibid.  12, 1873 ;  Com.  v.  Hayes,  Ibid.  88,  1886  ;  Com.  v.  Ferden,  141  Mass. 
282,  1873;  Com.  v.  Shea,  116  Ibid.  28, 1886;  Com.  v.  Kane,  148  Mass.  92, 
102,  1874;  Com.  v.  Shaw,  116  Ibid.  1886;  Com.  v.  Moore,  145  Mass.  244, 
8,  1874;  Com.  v.  Mclvor,  117  Ibid.  1887 ;  Com. «.  Sawtelle,  160  Mass.  820, 
118, 1876;  Com.  v.  Cronin,  Ibid.  140,  1889;  Com.  v.  McDonnough,  150  Mass. 
1874 ;  Com.  v.  Costello,  118  Ibid.  464,  604, 1890;  State  v.  Andrews,  82  Tex. 
1876;  Com.  v.  Twombly,  119  Ibid.  73,1891.  That  such  an  act  applies  to 
104,  1876 ;  Com.  v.  Brown,  124  Ibid,  druggists,  see  Com.  v.  Brothers,  168 
318,  1878 ;  Com.  v.  Finnegan,  Ibid.  Mass.  200, 1893. 
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premises.^  When  a  tippling  or  drinking-house^  including  in  the 
term  an  apartment  for  the  sale  of  liquor,  is  kept  in  such  a  way  as 
to  infringe  any  statutory  prescription  {e.  g.y  as  to  selling  to  minors 
or  habitual  inebriates),  this  may  make  it  a  nuisance  at  common 
law.* 

Keeping  intoxicating  liquors  for  sale,  as  a  distinct  statutory 
offence,  is  considered  in  a  future  section.' 

The  indiotmefdy  as  in  similar  cases  hereafter  to  be  lioticed,  must 
follow  the  statute,  though  convertible  terms  may  be  occasionally 
substituted.^  But  the  omission  of  any  essential  statutory  term  of 
description  is  &tal.*    The  house  may  be  designated^  generally  by 

^  State  V.  Inness,  68  Me.  536, 1866 ;  Bollins,  77  Me.  380,  1885 ;  State  v. 

State  t;.  McNamarra,  69  Ibid.  133,  Kane,  15  B.  I.  895, 1886 ;  Skinner  v. 

1879,  the  statate  prohibiting  ''house  State,  120  Ind.   127,   1889;  State  r. 

for  tippling  purposes  ")•  "That  parties  Hoard,  (Ind.)  23  N.  E.  Bep.  972, 1890  ; 

concerned  in  the  nuisance  may  be  State  v,  Zimmerman,  83  Iowa,  118, 

jointly  indicted,  see  State  v.  Ruby,  68  1891.    That  the  words  "  a  place  re- 

Me.  543,  1878;  State  v.  Cox,  52  Vt.  sorted  to  for  the  illegal  sale  of  liquor" 

471, 1880.  For  indictment  for  "  know-  are  not  equivalent  to  the  statutory 

ingly  permitting,"  see  State  v,  Staf-  phrase,  "  a  place  used  for,"  etc.,  see 

ford,  67  Me.  125,  1877 ;  and  for  in-  State  v.  Dodge,  78  Me.  439, 1886 ;  but 

dictment   for  letting   building  as  a  see  State  v,  Brady,  16  B.  I.  51,  1887. 
nuisance,  see  Com.  v,  Bossidy,  112       ^  Boyle   v.  Com.,   14   Gratt.    674, 

Mass.  277,  1873 ;  Cordes  v.  State,  37  1858,  where  the  omission  of  the  stat- 

Kans.  48, 1887;  Com.  v,  Wentworth,  utory  term  "retail"  was  held  fatal; 

146  Mass.  36,  1888;  State  v.  Pierce,  Hensley  v.  State,  1  English,  252,  ia45, 

(Me.)  15  Atl.  Bep.  68, 1888;  State  v.  where  the  indictment  was  held  defec- 

Bates,  62  Vt  184, 1890.  tive  in  not  following  the  statutory 

In  Com.  V,  Worcester,  126  Mass.  limit  as  to  the  measure  of  the  liquor 

256,  1879,  it  was  held  no   defence,  to  be  sold ;  State  t?.  Leavitt,  (N.H.)l 

under  an  indictment  for  maintaining  East.  Rep.  706, 1885 ;  State  v,  Batchel- 

a  tenement  for  the  illegal  sale  of  in-  lor,  (N.  H.)  20  Atl.  Bep.  931,  1890 ; 

tozicating  liquors,  that  the  liquors  in  for  requisites  of  an  indictment  for  a 

question  were  paid  for  as  part  of  a  second  offence,  see  State  v.  Small,  64 

meal.     See,  however,  Burner  v.  Com.,  N.  H.  491,  1888, 
13  Gratt.  778, 1856.  •  Com.  v.  Skelley,  10  Gray,   464, 

•    "  Meyer  v.  State,  41  N.  J.  L.  (12  1858 ;   Com.   v,   Welsh,  1  Allen,    1, 

Vroom),  6,  1879;  Meyer  v.  State,  42  1861;    Com.  v.  Intox.  Liquors,  116 

Ibid.  (13  Vroom),  145, 1880.  Mass.  27,  1874.    See  infra,  I  1528  a, 

'  In/ray  {  1528  a.  as  to  keeping  prohibited  liquors  for 

*  Infraf  jj  1512,  1528  a;  Com.  v.  sale;  Com.  v,  Henderson,  140  Mass. 

Stowell,  9  Mete.  569-671,  1845 ;  Com.  303, 1885 ;  State  v.  Hall,  79  Me.  501, 

r.  Baird,  4  S.  4fe  B.  141, 1818 ;  Com.  v.  1887;    State  v.  Salts,  77  Iowa,  198, 

Schoenhutt,  3  Phila.  20, 1858 ;  State  v.  1888 ;  State  v.  Jacobs,  75  Iowa,  247, 

Dyer,    Meigs,    237,  1838;    Bilbro  v.  1888;  State  v.  Waltz,  74  Iowa,  610, 

State,  7  Humph.  534, 1847 ;  State  r.  1888 ;    Northern    Pac.    By.    Co.    v, 
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its  vicinage  but  any  material  variance  in  description  may  be  fatal.^ 
When  the  statute  makes  keeping  a  "  tippling-house,"  or  "  tippling- 
shop/'  indictable,  it  is  enough  to  charge  the  offence  in  the  statutory 
words  f  and  so  when  the  statutory  offence  is  keeping  ''  a  building 
for  the  selling  intoxicating  liquors  f^  or  for  other  illegal  sale  of 
such  liquors/  It  is  generally  sufficient,  in  other  respects,  to  charge 
the  offence  in  the  words  of  the  statute.'^  But  when  this  limitation 
is  in  the  statute  it  must  be  averred  that  the  place  was  one  in  which 
liquors  were  sold  or  kept  for  sale.^  It  is  not  duplicity  to  state  the 
incidents  of  the  nuisance  cumulatively/  The  averment  of  time 
may  be  with  a  ooniirmando? 

Whalen,  3  Waah.    Ter.   452,    1888;  Burner  v.  Com.,  18  Gratt  778, 1856, 

Farley  v,  HoUenfeltz,  79  Iowa,  126,  where  the  indictment  charged  keep- 

1890 ;  State  v.  Cox,  82  Me.  417, 1890 ;  ing  "  an  ordinary  "  without  notice ; 

People  v.  BingBted,  90  Mich.  371, 1892;  Morrison  v.  Com.,  7  Dana,  218,  1838, 

State  V.  Harris,  50  Minn.  128,  1892;  holding  that  while  a  general  charge 

State  V,  Farley,  (Iowa)  53  N.  W.  Bep.  of  keeping  a  tippling  house  is  suffi- 

1089, 1893 ;  Patton  v.  State,  81  Tex.  cient,  if  additional  facts  be  averred, 

Cr.  20, 1893.  they  must  be  proved ;  State  v,  Collins, 

*  State  ».  Verden,  24  Iowa,  126,  11  Iowa,  141,  1860 ;  State  v.  Dean,  44 
1867;  Com.  v.  Hersey,  144  Mass.  297,  Ibid.  648,  1876. 

1887;  State  v,  Gurlagh,  76  Iowa,  141,  *  State  v,  Hass,  22  Iowa,  193, 1867; 

1888 ;  State  v.  Landry,  85  Me.  95, 1892.  State  v.  Harris,  27  Ibid.  429, 1869. 

»  Com.  V,  Ashley,  2  Gray,  356, 1854 ;  '  State  v.  Long,  68  Me.  215, 1878 ; 

State  V,  Casey,  45  Me.  435, 1858 ;  Com.  State  v,  Ereig,  13  Iowa,  462,  1862 ; 

V,  Baird,  4  S.  &  B.  141,  1818;  Com.t?.  State  v.  Winebrenner,  67  Iowa,  280, 

Schoenhutt,  3  Phila.  20,  1858 ;  Mor-  1885 ;  State  v.  Howorth,  70  Iowa,  157, 

rison  V.  Com.,  7  Dana,  218,  1838;  1886;  State  ».  Brady,   16  B.  I.  51, 

Com.  V.  Biley,   14  Bush,  44,  1878;  1887;   State  v,  Niers,  87  Iowa,  723, 

Com.  V.  Allen,  15  B.  Mon.  1, 1854;  1893. 

Com.  V.  Harvey,  16   Ibid.  1,  1855,  «  Com.  v.  Hill,  14  Gray,  24,  1859; 

holding,  also,  contrary  to  the  general  Com.  v.  Baird,  4  S.  &  B.  141, 1818. 

rule,  the  license  need  not  be  nega-  See  mpra^  1 1458. 

tived.  In  Massachusetts  it  is  enough  to 

'  Infray  {  1528  a ;  State  v.  Freeman,  aver  that  the  defendant  kept  "  a  cer- 

27  Iowa,  334, 1869 ;  State  v,  Allen,  32  tain  tenement,  describing  it,  for  the 

Iowa,  348, 1871.  illegal  sale  and  illegal  keeping  of  in- 

*  Com.  V.  Byan,  136  Mass.  436,  toxicating  liquors,  said  tenement,  so 
1884.    I^fra,  2  1528  a,  used  as  aforesaid,  being   then    and 

*  Com.  V.  Kelly,  12  Gray,  175, 1858;  there  a  common  nuisance.''  Com.  v. 
Com.  V.  Quinn,  Ibid.  178, 1858;  Com.  Hill,  4  Allen,  589, 1862;  see  State  v. 
V,  Davenport,  2  Allen,  299;  1861;  Buby,  68  Me.  543,  1878;  Com.  r. 
Com.  V.  Baird,  4  S.  &  B.  141,  1818;  Hersey,  144  Mass.  297, 1887;  Com.  v. 
Genkinger  v.  Com.,  32  Pa.  99,  1858 ;  Sheehan,  143  Mass.  468, 1887. 

Com.  V,  Schoenhutt,  3  Phila.  20, 1858;      -In  Pennsylvania  the  following  form 
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Evidence. — The  proof  of  a  single  sale,  when  accompanied  by  col- 
lateral indications  that  the  house  was  kept  for  tippling  purposes, 
will  sustain  the  indictment.^  A  fortiori  when  the  proof  is  of  several 
sales.^  But  such  sales  must  be  in  measures  prohibited  by  law,  and 
for  personal  drinking  ;*  and  mere  uproar,  without  proof,  direct  or 
indirect,  of  sales,  will  not  be  sufficient.^  Among  collateral  indica- 
tions may  be  mentioned  the  presence  of  drunken  people,^  materials 

was  approved,  as  sanctioned  by  long  on  or  under  the  shelter  or  shadow  of 
use,  in  Com.  v,  Baird,  4  S.  &  B.  141,  the  premises  must  be  shown.  Eaater- 
1818:  "That  J.  B.,  late  of,  etc.,  on,  ling  v. State,  80  Ala.  46, 1867.  Unless, 
etc.,  and  on  divers  other  days  and  however,  the  limitation  is  in  the  enact- 
times,  as  well  before  as  afterward,  ing  clause,  it  need  not  be  included  in 
etc.,  did  keep  a  tippling-house,  with-  the  indictment.  Com.  v»  Young,  15 
out  any  license,  etc.,  and  then  and  Gratt.  664, 1859. 
there  without  such  license,  commonly  *  State  v,  Cbrham,  67  Me.  247, 1877 ; 
and  publicly  did  sell  and  utter,  and  but  see  Lucker  v.  Com.,  4  Bush,  440, 
caused  to  be  sold  and  uttered,  to  sun-  1868 ;  but  see  Com.  v.  Patterson,  188 
dry  persons,  divers  quantities  of  rum,  Mass.  498, 1885 ;  Abel  v.  State,  90  Ala. 
brandy,  and  whiskey,  and  other  spir-  631, 1891 ;  People  v,  Eckman,  18  N.  Y. 
ituous  liquors,  by  less  measure  than  a  Sup.  654, 1892.  For  insufficient  proof, 
quart,  contrary,  etc."  (Whart.  Prec.  see  Hinkle  v.  Smith,  (Iowa)  57  N.  W. 
818.)  Eep.  891, 1894. 

In  Com.  V.  Schoenhutt,  (Phila.  1858)  »  Infra,  i  1502 ;  Com.  v,  Fitzpatrick, 
8  Phila.  20,  Thompson,  P.  J.,  said :  140  Mass.  455, 1886 ;  State  v.  Welch, 
"In  1818,  Judge  Duncan,  in  Com.  ».  64  N.  H.  525, 1888 ;  State  v.  Schultz, 
Baird,  4  S.  &  R.  141,  referred  to  this  79  Iowa,  478,  1890,  that  payment  of 
form  of  indictment  as  having  pre-  United  States  special  tax  is  evidence 
vailed  for  eighty  years,  and  now,  after  that  person  is  engaged  in  selling 
nearly  forty  years  more  have  elapsed  liquor ;  People  v,  Itridler,  80  Mich, 
without  change  in  this  respect,  we  will  592, 1890.  That  the  nuisance  is  not 
not  say  that  all  preceding  prosecutions  dependent  on  the  liquor  being  drunk 
have  been  erroneous."  on  the  premises,  see  State  v.  Roach, 

In  some  of  the  statutes  the  offence  74  Me.  562, 1883.    See,  also.  State  v, 
is  limited  to  drinking  "  on  the  prem-  Dugan,  52  Kans.  23, 1898. 
ises ;"  or  "  drinking  where  sold,"  the      '  Moore  v.  State,  9  Yerg.  358, 1836  ; 
averment  of  which  is  essential  in  the  Gulick  v.  State,  50  N.  J.  L.  468, 1888. 
indictment.    Tefft  v.  Com.^  8  Leigh,       *  Dunnaway  v.  State,  9  Yerg.  350, 
721,  1837 ;  State  v.  Charlton,  11  W.  1836 ;  see  iupra,  i  1456. 
Va.  332, 1877 ;  Higgins  v.  People,  69      *  State  v.  Gorham,  67  Me.  247, 1877 ; 
HI.  11, 1873;  Vanderwood  v.  State,  50  Com.  v.  Higgins,  16  Gray,  19, 1860; 
Ind.  295, 1875 ;  Burke  v.  State,  52  Ibid.  Com.  v.  Shaw,  116  Mass.  8, 1874 ;  State 
461, 1876;  Woods  v.  Com.,  1  B.  Mon.  v.  Hoxsie,  15  R.  I.  1, 1885  ;  Com.  v. 
74, 1841 ;  Overshine  v.  Com.,  2  Ibid.  Meaney,  151  Mass.  55, 1890 ;  Com.  v. 
344, 1842 ;  Christian  v.  State,  40  Ala.  Gay,  153  Mass.  211, 1891 ;  Nichols  v. 
376, 1867;  see  Patterson  v.  State,  36  Thomas,  (Iowa)  56  N.  W.  Rep.  540, 
Ibid.  297, 1860.    And  where  this  lim-  1893. 
itation  exists,  the  proof  of  drinking 
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for  sale  of  intoxicating  drinks,  such  as  counter,  J^g^j  barrels,  casks, 
glasses,  spigots,  and  the  drinks  themselves  and  their  dregs  and 
odors.^  Such  &ct8,  if  existing  prior  to  the  indictment,  may  be 
received  as  illustrating  the  nuisance,  irrespective  of  the  question 
of  time.* 

How  far  a  servant  in  charge  of  such  a  nuisance  is  indictable  is 
hereafter  considered.' 

--.—p.  §  1498  b.  As  is  the  case  with  other  disorderly  houses, 
abated  bj  a  disorderly  tippling-house  cannot  be  abated  by  private 
Foro^!^  force.  The  abatement  can  only  be  by  sentence  after 
conviction.* 

^  Infra,  {{  1520,  1528  a;  State  v.  That  a  statute  making  presumptions 
Haley,  52  Vt,  476,  1880;  Com.  v.  irrebuttable  is  unconstitutional,  see 
Davenport,  2  Allen,  299, 1861;  Com.  supra,  {  1452;  infra,  i  1680  a;  State 
V.  Dowdican,  114  Mass.  257,  1873 ;  v.  Moriarty,  50  Conn.  415, 1883 ;  State 
Com,  V.  Hays,  Ibid.  282,  1878;  Com.  v,  Beswick,  13  K.  I.  211. 1881;  State 
V.  Cronin,  117  Ibid.  140, 1875;  Com.  v.  Higgins,  Ibid.  330,  667, 1881. 
V.  Gkillagher,  124  Ibid.  29, 1877 ;  Com.  As  to  inference  from  character  ot 
V,  Kahlmeyer,  Ibid.  322,  1878 ;  Com.  house,  see  Com.  v,  Farrand,  12  Gray, 
V,  Dailey,  133  Ibid.  577,  1882;  State  177, 1858;  Com.  v.  Greenan,  11  Allen, 
V.  Kingston,  5  R.  I.  297,  1858 ;  San-  241, 1865 ;  Com.  v.  Holmes,  119  Mass. 
derlin  v.  State,  2  Humph.  315,  1841 ;  195,  1875.  This  question  is  discussed 
Casey  v.  State,  6  Mo.  646, 1839 ;  State  in  Whart.  Crim.  Ev.  i  715  a ;  26  Alb. 
V.  Norton,  41  Iowa,  430, 1875 ;  Com.  L.  J.  63.  As  to  variance  as  to  time, 
V,  Slosson,  (Mass.)  25  N.  E.  Rep.  835,  see  Com.  t^.Conners,  116  Mass.  35, 1874. 
1880;  State  v.  Fertig,  70  Iowa,  272,  That  proof  of  use  of  part  of  the  house 
1886 ;  Com.  v,  Welch,  142  Mass.  473,  for  the  unlawful  purpose  is  sufficient, 
1886 ;  Com.  v,  McCuUow,  140  Mass.  see  Com.  v.  Shattuck,  14  Gray,  28, 
870, 1886;  Com.  «.  Whalen,  147  Mass.  1859;  Com.  v.  Burke,  114  Mass.  261. 
876,  1888 ;  State  v,  Druitt,  42  Eans.  1873.  As  to  the  limitation  of  selling 
469, 1889 ;  Com.  v,  Purcell,  154  Mass.  to  be  drunk  in  the  house,  see  ir^ra, 
888, 1891 ;  State  v,  Raskins,  82  Iowa,  {  1528  a. 

761,  1891 ;  State  v.  Hale,  (Iowa)  59  *  Supra,  1 1426 ;  Brown  v.  Perkins, 
N.  W.  Rep.  281,  1894 ;  and  see  supra,  12  Gray,  89, 1858 ;  State  v,  Keenan,  5 
3  1452.  R.  I.  497, 1858 ;  and  cases  cited  supra, 

•  State  V.  Haley,  52  Vt.  476,  1880 ;  {  1498  a ;  McClure  v.  Braniff,  75  Iowa, 
State  V.  Estlinbaum,  47  Kans.  291,  38, 1888 ;  Conley  v,  Zerber,  74  Iowa, 
1891 ;  State  v.  Hale,  (Iowa)  59  N.  W.  699, 1888 ;  Campbell  v.  Manderscheid, 
Rep.  281, 1894.  74  Iowa,  708, 1888 ;  State  v,  Douglass, 

»  If\fra,  i  1504.  75  Iowa,  432,  1888 ;  Craig  v,  Werth- 

As  to  constitutionality  of  statute  mueller,  78  Iowa,  598, 1889 ;  State  v, 
making  reputation  prima  facie  evi-  Adams,  81  Iowa,  593,  1891 ;  State  v, 
dence,  see  infra,  J  1530  a ;  Com.  v.  Clark,  62  Vt.  278, 1890,  as  to  proper 
Wallace,  7  Gray,  222, 1856 ;  State  v,  official  manner  of  closing  a  saloon ; 
Morgan,  40  Conn.  44, 1873;  State  v.  State  v.  Currier.  (N.  H.)  19  Atl.  Rep. 
Thomas,  47  Ibid.  546,  1880.  1000, 1890;  People  v.  McGlyn,  16  N. 
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I.   LICENSE:     ITS   NEGATION,   PROOF,   AND   EFFECTS.^ 

§  1499.  As  a  general  rule,  the  indictment  should  exhaustively 
n^ative  the  license,'  and  in  the  words  of  the  statute.^     If  the 
n^ation  of  the  license  to  sell  is  as  to  quantity  coextensive  with 
the  quantity  charged  to  be  sold,  it  is  sufficient.^     When  a  license  is 
adequately  and  squarely  negatived,  so  as  to  exclude  the  j^.^^ 
hypothesis  of  license,  it  is  not  necessary  to  specify  the  should  be 
autiborities  from  whom  the  license  might  have  been  ob-  in  mdict- 
tained.^    When,  however,  a  statute  prescribes  that  a  li-  ^^^^ 
cense  must  be  obtained  from  "  A.  or  B.,"  then  the  obtaining  a  li- 
cense from  "  A.  or  B.".may  be  negatived  disjunctively.* 

Y.  Sup.  736, 1891.  That  a  judge  can-  Ala.  449,  1887 ;  Cunningham  v.  Berry, 
not  make  a  final  order  for  abatement,  17  Oreg.  622, 1889;  Olmstead  v.  State, 
of  a  nuisance  at  chambers  without  89  Ala.  16, 1890 ;  Neumann  v.  State, 
further  eyidence  than  the  information,  76  Wis.  112,  1890;  People  v.  Curtis, 
see  In  re  Harmer,  47  Kans.  262,  1891.   95  Mich.  212, 1893 ;  West  v.  State,  70 

^  For  forms  of  indictment,  see  Miss.  598,  1898;  State  v.  Tanner,  50 
Whart.  Prec.  782  et  seq.  Kans.  365, 1893. 

«  Whart.  Cr,  PL  &  Pr.  {{  239  etaeq,,  *  See  State  v.  Lane,  33  Me.  536, 
240;  State  v.  Munger,  15  Vt.  290,  1852;  Com.  v.  Eaton,  9  Pick.  165, 
1848 ;  Com.  v.  Thurlow,  24  Pick.  374,  1829 ;  Com.  v.  Odlin,  23  Ibid.  275, 
1837;  State  v.  Webster,  5  Halst.  293,  1839;  Com.  v.  Hoyer,  125  Mass.  209, 
1829;  Miller  v.  State,  3  Ohio  St.  475;  1878;  Com.  v.  McKieman,  128  Ibid. 
1854;  Kern  v.  State,  7  Ibid.  411, 1857,  414,  1880. 

where  a  form  of  negation  is  ap-  ^  State  t;.  Adams,  6  N.  H.  532, 1834; 
proved ;  Com.  v.  Hampton,  3  Gratt.  State  v,  Blaisdell,  33  Ibid.  388, 1856. 
590,  1846 ;  State  v.  Horan,  25  Tex.  •  State  v.  Bums,  20  N.  H.  550, 1847, 
(Supp.)  271 ;  Com.  v.  Smith,  6  Bosh,  where  "  not  being  a  licensed  tavemer 
303,  1869 ;  Anderson  v.  People,  63  111.  or  retailer  "  was  sustained ;  Brown  v, 
68,1872;  Higgins  v.  People,  69  Ibid.  Com.,  8  Mass.  59,  1811;  People  v. 
11, 1873.  See  Burke  v.  State,  52  Ind.  Gilkinson,  4  Park.  C.  R.  26,  1857, 
461, 1876;  State  v.  Cox,  29  Mo.  475,  where  "without  being  licensed'*  or 
1860 ;  White  v.  State,  11  Tex.  App.  "  authorized,"  etc.,  was  sustained ; 
476,  1882,  interpreting  the  Texas  State  v.  Swadley,  15  Mo.  515,  1852, 
"common  sense"  statute;  State  v,  sustaining  without  "consent  from 
Nerbovig,  33  Minn.  480, 1885 ;  City  v,  owner  of  said  slave,  or  "  "  any  person 
Aughe,  114  Ind.  77,  1888;  State  v.  in  authority";  Com.  v,  Hadcraft,  6 
Burkett,  51  Kans.  175, 1893.  Bush,  91,   1869,  in  which  case  the 

•  Com.  V,  Young,  15  Gratt.  664,  court,  Hardin,  J.,  ruled  that  the  alle- 
1860.  When  an  offence  by  statute  is  gation  "without  the  consent  of  father 
for  transcending  license,  then  license  and  mother  "  was  bad. 
must  be  averred.  Com.  v.  Glass,  33  That  negation  of  license  must  be 
Gratt.  827,  1880 ;  City  v.  Arnold,  36  exhaustive,  see  Whart.  Cr.  PI.  &  Pr. 
Minn.  62,  1886 ;  Norton  v.  State,  65  U  238,  239,  240 ;  State  v,  Munger,  15 
Miss.  297,  1887 ;  Began  v.  State,  84  Vt.  290,   1843 ;  State  v.  Webster,  5 
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^^  Without  being  duly  authorized  and  appointed  thereto  according 
to  law  ^'  is^  in  some  States,  a  sufficient  n^ation.^ 

JExceptions, — How  provisos  and  exceptions  in  statutes  are  to  be 
treated  is  elsewhere  discussed.^  The  limitations  in  this  respect  of 
the  statute  are  to  be  followed.* 

When  the  offence  consists  in  the  vendee's  status  {e.g.^  minority, 
habitual  drunkenness),  such  statiLs  should  be  averred.^ 

In  Massachusetts,  on  an  indictment  for  keeping  a  tenement  for 
the  "  illegal  sale "  of  liquors,  authority  to  sell  need  not  be  nega- 
tived/ 

Halst.  293, 1829 ;  Bawlings  v.  State,  2  859,  1866.   See  State  v.  Hombreak,  16 

Md.  201,  1852;  Franklin  v.  State,  J  2  Ibid.  478,  1851 ;  State  v.  Andrews,  28 

Ibid.  236,  1857 ;   Davis  t;.  State,  52  Ibid.  17,  1859.    As  to  mode  of  nega- 

Ind.  488,  1876 ;  Goodwin  v.  Smith,  72  tiving,  see  Eagan  v.  State,  53  Ind.  162, 

Ibid.  113, 1880 ;  Beasiej  v.  People,  89  1876 ;  Com.  v.  Ohadwick,  142  Mass. 

111.  571, 1878 ;  State  v.  Pitzer,  23  Kans.  595, 1886. 

250,  1880;  State  v.  McBride,  64  Mo.  '  Whart.  Cr.  PL  &  Pr.  H  238,  239; 

864, 1877 ;  Agee  v.  State,  25  Ala.  67,  and  see  State  v.  Stamey.  71  N.  C.  202, 

1854,  where  it  was  held  that  the  nega-  1874 ;   Jensen  v.  State,  60  Wis.  577, 

tion  must  not  be  in  the  alternative ;  1884;  People  v.  Telford,  56  Mich.  541, 

Davis  V.  State,  39  Ibid.  521,  1865 ;  1885 ;  People  v.  Richmond,  59  Mich. 

Meiert;.State,57  Ind.  386, 1877;  Hen-  570,  1886.     As  to  medical  use,  see 

derson  v.  State,  60  Ibid.  296, 1878.  infra,  J  1516. 

As  to  analogous  case  of  sales  to  Where  the  statute  makes  it  an  of- 

minors  without  permisson  of  parents  fence  to  sell  without  medical  advice, 

or  guardian,  see  Newman  v.  State,  63  such  advice  must  be  negatived  in  the 

Ga.  533,  1879;  Com.  v,  Hadcrafl,  6  indictment    Thompson  v.  State,  37 

Bush,  91, 1869;  infra,  j  1512  a;  State  Ark.  408,  1881;  State  v.  Scarlett,  38 

V,  Emerson,  35  Ark.  324, 1880.  Ibid.  563, 1882 ;  State  v.  Devers,  Ibid. 

That  negation  may  be  by  assertion  517, 1882.  Otherwise  as  to  negativing 

of  contradictory  opposite,  see  Com.  v.  authority  to  sell  as  a  druggist.    State 

Odlin,  23  Pick.  275,  1839 ;  Com.  v.  v,  Taylor,  73  Mo.  52,  1880.    It  is  dif- 

Conant,  6  Gray,  482, 1856 ;  see  Com.  ferent  when  exception  is  in  a  distinct 

t;.  Eoland,  12  Ibid.  132, 1858 ;  Com.  v.  clause.    Surratt  v.  State,  45  Miss.  601, 

Hatcher,  6  Gratt.  667, 1849 ;  Com.  v,  1871 ;  Kiley  v.  State,  43   Ibid.  397, 

Boyle,  14  Gray,  3,  1859.    The  aver-  1870.    See  State  v.  Fuller,  33  N.  H. 

ment  "  not  having  a  license "  to  sell  259,   1856 ;  State  v.  Blaisdell,  Ibid, 

liquors,  as  aforesaid,   relates  to  the  388,  1856;  State  v,  Buford,  10  Mo. 

time  of  sale.    State  v.  Munger,  15  Vt.  703, 1847. 

290, 1843.  8  Infra,  §  1512  b, 

^  Com.  v.  Keefe,  7  Gray,  832, 1856  ;  *  Irfra,  i  1512  a. 

Com.  t;.  Conant,  6  Ibid.  482,  1856 ;  *  Com.  v.  Conneally,  108  Mass.  480, 

Com.  V.  Grady,  108  Mass.  412,  1871 ;  1871 ;  ir^ra,  i  1528  a;  Com.  v,  Galla- 

Com.  V.  Hoyer,  125  Ibid.  209,  1878;  gher,  145  Mass.  104,  1887;  Com.  v. 

Eoberson  v.   Lambertville,  38  N.  J.  Brusie,  145  Mass.  117, 1887. 
L.  69, 1875 ;  State  v.  Fanning,  38  Mo. 
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§  1600.  It  has  been  ruled  in  several  courts  that  it  is  for  the  de* 
fendant  to  prove  he  is  licensed,  the  prosecution  not  being 
bound  to  prove  a  negative.^  But  whenever  the  negative  oense  Ib  to 
is  capable  of  proof,  it  is  one  as  to  which  the  prosecution  ^^^ 
at  common  law  should  at  least  make  out  a  primd  facie  case.'  If 
the  license  be  conditioned  or  qualified,  it  must  be  shown  that  the 
condition  or  qualification  has  been  satisfied  f  as  where  a  bond  is  a 

^  Whart  Crim.  Ev.  {  342 ;  B.  v.  there,  is  licensed  to  sell,  the  presump- 
Tnmer,  5  M.  A  S.  206,  1S16 ;  B.  v.  tion  would  be  that  the  sale  by  this  or 
Hanson,  Paley  on  Oonv.  45,  n.;  1  C.  &  that  individual  is  unauthorized  until 
P.  688 ;  U.  8.  v.  Hayward,  2  Gall  485,  the  contrary  be  shown."  Bakewell, 
1815 ;  State  v.  Crowell,  25  Me.  174,  J.,  State  v.  McNeary,  14  Mo.  App.  410, 
1845;  State  v.  Whittier,  21  Me.  841,  1883 ;  citing  Bliss  v.  Brainard,  41  N. 
1842 ;  State  v.  Woodward,  84  Ibid.  H.  262,  1860. 
298, 1852 ;  State  v.  McGlynn,  34  N.  H.  *  See  Whart.  Crim.  Ev.  {{  332,  341 
422,  1857 ;  Com.  v.  Carpenter,  100  State  v.  Kuhuke,  26  Eans.  405, 1881 
Mass.  204,  1868 ;  Com.  v.  Kennedy,  State  v.  Schweiter,  27  Ibid.  499, 1882 
108  Ibid.  292, 1871 ;  State  v.  Morrison,  Hepler  v.  SUte,  58  Wis.  46,  1883 
3  Dey.  299, 1831 ;  Gening  v.  State,  1  State  v.  Hoxsie,  15  B.  1. 1, 1885 ;  State 
McCord,  573, 1822 ;  Wheat  t;.  State,  6  v.  Bach,  36  Minn.  234, 1886. 
Mo.  455, 1842 ;  State  v,  Lipscomb,  52  In  several  States  statutes  have  been 
Ibid.  32,  1873 ;  State  v.  Edwards,  60  passed  throwing  the  burden  of  proving 
Ibid.  490, 1875 ;  State  v,  Taylor,  73  license  on  defendant.  Com.  v,  Kelly, 
Ibid.  52, 1880;  State  v.  McNeary,  14  10  Cush.  69,  1852;  Com.  v.  Leo,  110 
Mo.  App.  410, 1883 ;  Shearer  v.  State,  Mass.  414, 1872 ;  State  v.  Beswick,  13 
7  Blackf.  99, 1844;  State  v,  Schmail,  B.  I.  211,  1882.  See  Whart.  Crim. 
25  Minn.  370, 1879 ;  WilUams  v.  State.  Ev.  i  342. 

35  Ark.  480, 1880 ;  Flower  v.  State,  39  As  to  constitutionality  of  such  laws, 
Ibid.  209,  1882.  But  see  Kidder  v,  see  Whart.  Crim.  Ev.  2  716  a ;  Whart. 
Norris,  18  N.  H.  532,  1847  ;  State  v.  Com.  Am.  Law,  i  425 ;  and  more  fully 
Evans,  5  Jones,   (N.  C.)  250,  1858 ;  if^ra,  i  1530  a. 

Mehan  v.  State,  7  Wis.  670,  1859 ;  »  State  v,  Shaw,  32  Me.  570,  1851 ; 
Com.  V.  Thuriow,  24  Pick.  374, 1837  ;  Com.  v.  Matthews,  129  Mass.  485, 
which  case  is  confined  to  its  particular  1880;  Dougherty  v.  Com.,  14  B.  Mon. 
point  in  Com.  v.  Boyer,  7  Allen,  306,  192,  1853 ;  Lombard  v.  Cheever,  3 
1863 ;  State  v.  Nulty,  57  Vt.  543, 1885 ;  Gilm.  469, 1846 ;  Spake  v.  People,  89 
State  V.  Emery,  98  N.  C.  668,  1887 ;  111.  617,  1878 ;  State  v,  Lincoln,  6 
Ibid.  98  N.  C.  768,  1887  ;  State  v.  Nebr.  12, 1877 ;  see  B.  v.  Vine,  L.  B. 
Sorrell,  98  N.  C.  738,  1887 ;  Com.  v,  10  Q.  B.  195, 1875 ;  13  Cox  C.  C.  43 ; 
Luddy,  143  Mass.  563,  1887 ;  State  v,  a  case  of  disqualification  from  con- 
Tisdale,  (Minn.)  55  N.  W.  Bep.  908,  viction  of  felony.  That  the  repeal  of 
1893;  State  v.  Ahem,  (Minn.)  55  N.  a  statute,  pending  an  appeal  from 
W.  Bep.  959,  1893 ;  State  v.  Crow,  53  conviction  under  it,  nullifies  the  con- 
Kans.  662, 1894.  viction,  see  Wheeler  v.  State,  64  Miss. 

The  reason  for  throwing  the  burden  462, 1886;  Dawson  v.  State,  (Tex.)  25 
on  the  defendant  is  thus  stated:  Tex.  App.  670,  1888;  People  v. 
"Since  by  law  only  one  man,  here  or  Meakim,  21  N.  Y.  Sup.  1103,  1892. 
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prerequisite  to  a  license  taking  effect.^  But  ordinarily  defects  in 
the  license  must  be  corrected  by  appeal  to  the  tribunal  granting  it, 
and  cannot  be  taken  advantage  of  by  the  defendant  in  prosecutions 
of  this  class.^ 

The  license,  when  oflfered  by  defendants,  is  to  be  proved  by 
record  f  parol  evidence  not  being  admissible  when  record  proof 
is  obtainable.^  It  is  otherwise  when  the  granting  of  the  license  is 
by  parol,  and  not  by  tribunal  of  record.  But  in  any  view  the  best 
obtainable  proof  must  be  produced.* 

§  1500  a,  A  license  is  not  to  be  strained  beyond  its  proper  and 
formal  import  f  but  at  the  same  time  is  to  be  construed 
according  to  its  spirit.^  It  must,  in  order  to  be  a  defence, 
cover  the  full  charge  of  the  indictment.®     It  must,  also. 


tion  of 
license. 


^  Lightner  v.  Com.,  81  Pa.  341, 
1858;  Houser  v.  State,  18  Ind.  106, 
1861 ;  State  v,  Ferguson,  72  Mo.  297, 
1880,  a  druggist's  case. 

*  Com.  V,  Graves,  18  B.  Mon.  33, 1857. 
'  State  V.  Moore,  14  N.    H.  451, 

1843 ;  aff.  Pierce  v.  State,  13  Ibid.  536, 
1842. 

*  Whart.  Crim.  Ev.  1 163. 

As  to  certificate,  see  Whart.  Crim. 
Ev.  2  617. 

In  Massachusetts  a  certificate  is 
only  primA  facie  proof.  Com.  v. 
Spring,  19  Pick.  396, 1837. 

*  Whart.  on  Ev.  JJ  77  et  seq.  See 
Schlicht  V.  State,  31  Ind.  246,  1869. 

*  Spake  V.  People,  89  111.  617, 1878 
Com.  V.  Everson,  140  Mass.  292, 1885 
Com.  V.  Mandeville,  142  Mass.  469 
1886;  Com.  v.  Wall,  145  Mass.  216 
1887 ;  People  v.  Greiser,  67  Mich.  490 
1887 ;  State  v.  Yager,  72  Iowa,  421 
1887;  Richards  v.  Banks,  58  L.  T 
634, 1887 ;  Pietz  v.  State,  68  Wis.  538 
1887 ;  State  v,  Hazell,  100  N.  C.  471 
1888 ;  Martin  v.  State,  23  Nebr.  371 
1888 ;  State  v.  Webber,  76  Iowa,  686 
1888  ;  Zinner  v.  Com.,  (Pa.)  14  Atl 
Rep.  431,  1888 ;  Bryant  v.  State,  89 
Tenn.  581,  1891;  Com.  v.  Holstine 
132  Pa.  357, 1890 ;  State  v.  Schroeder, 
43  Minn.  231, 1890 ;  People  v.  Brown 
85  Mich.  119,  1891 ;  In  re  Donahue 
(Pa.)  24  Atl.  Rep,  188,1892;  Harris 
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V,  People,  1  Colo.  App.  289,  1892, 
that  a  license  to  sell  bottled  goods 
will  not  justify  the  keeping  of  beer  on 
tap ;  nor  do  the  exceptions  in  the 
general  statutes  of  Kentucky,  1873,  c. 
106,  art.  2,  |  3,  which  permit  the  sale 
of  spirits  at  the  residence  of  the  dis- 
tiller, provided  such  residence  is  "  lo- 
cated upon  the  distillery  premises  or 
premises  adjacent,"  protect  sales  by 
a  distiller  who  has  leased  several  nar- 
row strips  of  land  to  connect  his  resi- 
dence with  his  distillery  a  mile  and  a 
half  distant;  Creekmore  v.  Com., 
(Ky.)  12  S.  W.  Rep.  628, 1889. 

^  Murphy  v.  Nolen,  126  Mass.  542, 
1879;  Padgett  v.  State,  93  Ind.  396, 
1883 ;  Moore  v.  People,  109  III.  499, 
1884 ;  Britton  v.  Com.,  14  Pitts.  Law  J. 
(N.  S.)  (Pa.)  512, 1884;  Gross  v.  Scarr, 
71  Iowa,  656,  1887 ;  State  v.  Douglass, 
73  Iowa,  279,  1887 ;  State  v.  Courtney, 
73  Iowa,  619, 1887 ;  City  v,  Geradi,  90 
Mo.  640, 1886 ;  State  v.  Orth,  38  Minn. 
150,  1888 ;  Com.  v,  Fleming,  130  Pa. 
138, 1889 ;  Com.  v.  Stratton,  150  Mass. 
188, 1889.  That  a  void  license  is  no 
defence,  see  the  following:  Com.  v» 
Jones,  142  Mass.  573,  1886 ;  Com.  v. 
McCormick,  150  Mass.  270,  1889; 
Com.  V.  Cauley,  150  Mass.  272, 1889; 
Com.  V,  Bearce,  150  Mass.  389, 1890. 

*  Com.  V,  Rafferty,  133  Mass.  574, 
1882 ;  Murphy  v,  McNulty,  145  Mass. 
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emanate  from  the  proper  authority.*  Mere  technical  defects^  how- 
ever, will  not  render  it  inoperative.^ 

A  license  does  not,  unless  so  provided  by  its  terms,  have  a  retro- 
spective eflFect  so  as  to  exonerate  prior  transactions.^ 

§  1501.  A  license  having  been  granted  to  one  man  to  keep  a 
tavern  in  a  particular  house,  from  which  he  afterward  re-  , . 

...  .  .  .  .  Licenses 

moved;  another  being  indicted  for  retailing  spirituous  not  assign- 
liquors  in  that  house  may  show  that  he  did  it  as  the 
agent  or  partner,  and  under  the  shelter  of  such  license ;  and  may, 
on  that  ground,  be  acquitted  by  the  jury.*  But  a  license  is  no 
protection  to  an  associate  of  the  licensee,  when  the  license  is,  not  to 
keep  a  tavern,  but  to  sell  liquor.*  And,  generally,  a  license  to  one 
cannot  be  assigned  to  another.* 

464,  1888 ;  Whaley  v.  State,  87  Ala.  State  v.  Bradford,  36  Ga.  422,  1867 ; 
83, 1888.  That  it  is  no  defence  that  State  v.  Hughes,  24  Mo.  147,  1856 ; 
an  application  for  license  and  the  de-  State  v.  Pate,  67  Ibid.  488,  1878, 
posit  was  put  in,  see  Roberts  v.  State,  (Henry,  J.) ;  Edwards  v.  State,  22 
26  Fla.  360,  1890 ;  Curry  v.  State,  28  Ark.  253, 1860.  See  Boston  R.  E.  v. 
Tex.  App.  477,  1890 ;  Keilkopf  v.  Cilley,  44  N.  H.  578, 1863 ;  Dudley  v. 
Denver,  19  Colo.  325,  1894;  nor  that  State,  91  Ind.  312,  1883  ;  nor  are  sub- 
under  the  circumstances  the  procure-  sequent  transactions  protected  when 
ment  of  a  license  was  impossible;  permit  is  revoked;  State  v.  MuUen- 
Rosenham  v.  Com.,  (Ky.)  2  S.  W.  Rep.  hoff,  74  Iowa,  271, 1888. 
230, 1886 ;  Welsh  v.  State,  126  Ind.  71,  *  Barnes  v.  Com.,  2  Dana,  388, 
1890 ;  Hunzinger  v.  State,  39  Nebr.  1834.  See  Gray  v.  Com.,  9  Ibid.  300, 
653,  1894.  1850 ;  Com.  v.  Hoyer,  125  Mass.  209, 

^  Com.  V,  Mueller,  81  Pa.  127, 1873 ;  1878. 

Hasting's  Case,  39  Leg.  Int.  140, 1882 ;  *  Long  v.  State,  27  Ala.  32,  1854; 

Spake  V.  People,  89  111.  617,  1878 ;  State  v.  Norton,  67  Iowa,  641,  1885 ; 

Territory  v.    Webster,  5    Dak.  351,  Heath  v.  State,  105  Ind.  342,  1886; 

1888 ;  Com.  v.  Sweitzer,  129  Pa.  644,  People  v.  Lester,  80  Mich.  643, 1890 ; 

1889.  State  v.  Eriechbaum,  81  Iowa,  633, 

•  State  V,  Shaw,  32  Me.  570, 1851 ;  1891 ;  People  v,  Metzger,  95  Mich. 

Com.  V.  Graves,  18  B.  Mon.  33,  1857.  121, 1893. 

That  a  city  has  a  right  to  revoke  a  A  license  to  sell  liquor,  granted  to 

license  for  cause,  see  Sprayberry  t;.  two  persons  as  partners,  will,  during 

City,  87  Ga.  120, 1890.  the  period  mentioned  in  the  license, 

'  See    North    Bridgewater    Bk.  v,  protect  one  of  the  partners  against  the 

Copeland,  7  Allen,  139,  1863 ;  Wiles  penalty  for  selling  without  a  license, 

V. State, 33 Ind. 206, 1876, (Elliott,  J.);  although  the  other  has  retired  from 


•  Lewis  V,  U.  S.,  1  Morris,  199,  1843;  Com.  v,  Bryan,  9  Dana,  310, 1840; 
Matter  of  Hayes,  42  Leg.  Int.  (Pa.)  287,  1885;  Matter  of  Degan,  Ibid.  287, 
1885;  not  even  to  a  receiver  appointed  by  the  court.  Semple  v.  Flynn,  10  Atl. 
Rep.  177,  1887. 
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§  1502.]  GRIMES.  [book  n. 

n.   WHAT  IS  EVIDENCE   OF  A  "  COMMON  SELLER,"  OR  "  DEALER," 

OR  OP  A  TIPPLING-HOUSE. 

§  1502.  Proof  of  several  retail  sales  of  liquor  drunk  on  the  prem- 
ises  is  sufficient  proof  of  the  party's  keeping  a  tippling- 
and  proof  house,^  while  it  has  been  held  that  on  a  charge  of  being  a 
common  seller  there  must  be  proof  of  at  least  three  dis- 
tinct sales,  with  other  facts  indicating  habitual  selling,'  which  may 
be  all  to  one  person,'  or  on  the  same  day.^  Hence  a  license  for  part 
of  the  time  covered  by  the  indictment  is  no  defence.^  A  peddler, 
carrying  intoxicating  liquors  on  his  person  and  selling  the  same,  is 
liable  for  single  sales,  or  may  be  indicted  as  a  common  seller.*  To 
sustain  the  allegation  that  the  defendant  was  a  common  seller, 
records  of  his  conviction  for  single  sales  are  admissible.^     But 

the  firm.    State  v,  Gterhardt,  3  Jones,  Com.  v.  Tubbs,  1  Oush.  2, 1848 ;  Com. 

(N.  C.)  178, 1855.  V.  Wood,  4  Gray,  11,  1855;  State  v. 

The  grant  of  a  license  to  retail  Johnson,  3  B.  I.  94,  1855;  State  v. 

spiritaous  liquors  from  a  day  past  is  Williams,  6  Ibid.  207,  1859.    Supra, 

a  release  of  the  penalties  for  retailing  {  1498  a. 

without   license   subsequent  to  that  In  State  v,  Hynes,  66  Me.  117, 1876, 

day,  although  prior  to  the  taking  out  it  was  held  that  no  exception  could  be 

of  the   license.    City   v,    Corlies,  2  taken  to  a  charge  "  that  there  must  be 

Bailey,  186, 1831.  proof  of  a  plurality  of  actual  sales, 

A  license  to  sell  spirituous  liquors  and  sufficient  of  them  to  satisfy  the 

has  no  relation  back  to  the  date  of  the  jury  of  the  offence  alleged"  (that  of 

order  of  the  county  court  granting  a  common   seller),   'Hhat   the  jury 

permission  to  obtain  it,  and  will  only  could  infer  the  fact  of  sales  from  cir- 

protect  one  who  sells  from  and  after  cumstances,  and  the  situation  of  the 

the  date  of  its  issue.  State  v.  Hughes,  respondent,  if  they  were  satisfied  to 

24  Mo.  147, 1856 ;  Com.  v.  Welch,  144  do  so." 

Mass.  356,  1887.    Nor  will  a  license  *  Com.  v.  Odlin,  23  Pick.  275, 1839. 

"  to  keep  a  dram-shop,  block  No.  15,  *  Com.  v.  Perley,  2  Cush.  559, 1848 ; 

in  the  city  of  St.  Louis,"  justify  a  sale  Com.  v.  Wood,  4  Gray,  11, 1855 ;  Com. 

in  any  other  place  in  St.  Louis.    Ibid.  v.  Putnam,  Ibid.  16,   1855 ;  Com.  v, 

*  Brock  V,  Com.,  6  Leigh,  634,  Hogan,  97  Mass.  120,  1867 ;  State  v. 
1836 ;  Cochran  v.  State,  26  Texas,  678,  Maher,  35  Me.  225,  1853.  See  Com. 
1863  (and  so  when  a  wife  is  agent,  v.  Graves,  97  Mass.  114, 1867. 

infra,  J  1509) ;  State  v.  Colby,  55  N.       *  Com.  v.  Putnam,  ut  supra  Infra, 

H.  72,  1874;  State  v,  Roberts,  Ibid,  i  1527. 

483,  1875;    Com.  v.    Reynolds,  114      •  State  r.Grames,  68  Me.  418,1878; 

Mass.  306,  1873;  Com.  v,  Kennedy,  Zeigler  v.  Com.,  (Pa.)  14  Atl.  Rep. 

119  Ibid.  211, 1875 ;  supra,  i  1498  a ;   237,  1888. 

Thomason  v.  State,  92  Ga.  456, 1893.         '  State   v,    Gorham,   67  Me.  247, 

•  State  V,  Day,  37  Me.  244,  1854;  1877;  State  v.  Robbins,  (Me.)  13  Atl. 
Com.  V.  Odlin,  23  Pick.  276,  1889 ;  Rep.  584,  1888 ;  State  v.  O'Connell, 
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proof  of  a  single  sale  will  not  sustain  an  indictment  for  keeping 
a  place  for  the  sale  of  liquor.^ 

When  the  statute  makes  the  offence  to  be  a  common  seller  of  in- 
toxicating (or  spirituous)  liquors^  this  must  be  averred  in  the  indict- 
ment, and  the  two  phrases  may  be  stated  conjunctively.^ 

To  convict  as  a  "  dealer,"  under  the  statute,  requires  proof  of 
sales  as  a  system  f  though  it  is  otherwise  under  the  Vermont 
statute,  which  makes  penal  "dealing  in  spirituous  liquors."* 

The  constitutionality  of  laws  regulating  proof  in  liquor  cases  has 
been  already  considered/ 

The  mode  of  proving  sales  is  discussed  in  another  section.* 

in.   AGENCY. 

§  1503.  A  shop  or  hotelkeeper  is  indictable  for  an  unlawful  sale 
of  spirituous  liquors  by  a  servant  employed   in  his  business,^  as 

82   Me.    30,  1889 ;    State  v.  Fagan,  *  State  v.  Chandler,    15   Vt.  425, 

64  N.  H.  481,  1887.    Also  record  of  1843;  State  v.  Bugbee.  22  Ibid.  32, 

special  taxes  paid  to  internal  revenue  1849;  State  v.  Paddock,  24  Ibid.  312, 

collector.    State  v.  0'Ck)nnell,  82  Me.  1852. 

80, 1889.  »  Supra,  J  1498  b. 

*  Overman  v.  State,  88  Ind.  6,  1883 ;  •  Infra,  i  1620. 

State  v.Hozsie,  15  B.  1. 1,  1885.  ^  Supra,  H  135,  247,  341 ;  State  v. 

»  State  V.  Cottle,  15  Me.  478,  1889;  Stewart,  31  Me.  515,  1850;  State  v. 

State  V.   Stinson,  17  Ibid.  154,  1840  Wentworth,  65  Ibid.  234, 1875 ;  State 

(Weston,  C.  J.) ;  Com.  v.  Kingman,  14  v.  Dow,  21  Vt  484,  1849 ;    Com.  v. 

Gray,  85, 1859,  citing  Com.  v.  Wood,  4  Park,    1  Gray,  553.  1854 ;    Com.  v. 

Ibid.  11, 1855;  State  v.  Johnson,  3  R.  Nichols,  10  Mete.  259,  1845;  Com.  v. 

I.  94,  1854.    See  State  v.  Churchill,  Eggleston,  128  Mass.  408,  1880;  Com. 

26  Me.  306, 1 845.  v.  Gillespie,  7  S.  &  R.  469, 1822 ;  Com. 

In  State  v,  Cottle,  supra,  an  indict-  v.  Major,  6  Dana,  293,  1838 ;  State  v. 

ment  was   sustained  which  averred  Matthis,  1  Hill,  (S.  C.)  37, 1833 ;  Moli- 

that  the  defendant  on,  etc., ''  and  on  han    v.    State,    30    Ind.    266,    1868 ; 

divers  other  days  and  times,  as  well  Schmidt  v.  State,  14  Mo.  137,  1851 ; 

before  as  afterward,  and   until   the  Hofner  v.  State,  94  Ind.  84,   1883; 

finding  of  this  indictment,  without  Carroll  v.  State,  (Md.)  7  Crim.  Law 

any  lawful  authority,  etc.,  did  pre-  Mag.  77, 1885 ;  Loeb  v.  State,  (Ghu)  20 

sume  to  be  a  common  seller  of  wine,  Rep.  745, 1885 ;   State  v.  Basserman, 

brandy,  and  rum,  and  other  strong  54  Conn.  88, 1886 ;  Einnebrew  v.  State, 

liquors,  etc.,  and  did  then  and  there  80  Ga.  232, 1887  ;   Snider  v.  State,  81 

sell  and  cause  to  be  sold,  wine,  brandy,  Ga.  753,  1888 ;   Elwood  v.  Price,  75 

rum,  etc.,  to  divers  persons  to  said  Iowa,  228,  1888 ;  People  v,  Riley,  71 

jurors  unknown."  Mich.  349, 1888 ;  State  v.  Mueller,  38 

•  See  Overall  v.  Bezeau,  37  Mich.  Minn.  497, 1888 ;  Com.  v.  Houle,  147 
506, 1877,  (Cooley,  C.  J.).  Mass.  380, 1888 ;  Johnson  v.  SUte,  83 
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all  concerned  are  principals  ;^  nor  in  such  case  is  it  any  defence 
Principal  ^^^^  ^^^  agent  was  directed  by  the  principal  not  to  make 
liable  for  the  particular  sale  complained  of.*  Where,  however,  the 
sale  is  not  in  the  immediate  line  and  direction  of  the  prin- 
cipal's business,  the  fact  of  agency  is  only  primd  facie  evidence  of 
the  principal's  guilt.'    If  there  be  no  authority,  express  or  implied, 

Ga.  553, 1889 ,  Full  wood  v.  State,  67  lord  not  responsible  where  he  rents  in 

Miss.  554, 1890 ;   Bryant  v.  State,  89  good  faith  ;  State  v,  Lawler,  85  Iowa, 

Tenn.  581,  1891 ;    People  v.  Kridler,  564,    1892,  that   the    owner    is    not 

80  Mich.  592,  1890 ;  Martin  v.  State,  responsible  for  acts  of  trespassers ; 

30  Nebr.  507.  1890 ;   State  v.  Falk,  State  v.  Williams,  (Iowa)  68  N.  W. 

(Kans.)  32  Pac.  Bep.  1122, 1893 ;  Com.  Bep.  904,  1894,  that  ignorance  is  no 

V.  Gavin,  160  Mass.  528,  1894 ;  State  defence ;    State  v.    Price,  (Iowa)  60 

V.  McConnell,  (Iowa)  57  N.  W.  Eep.  N.  W.  Rep.  614, 1894 ;   that  the  pur- 

707,  1894.  chaser  is  not  a  participant,  see  State 

1  Supra,  ii  88,  223,  247, 1422  ;  State  v.  Cullins,  (Kans.)  36  Pac.  Rep.  56, 

V.  Bugbee,  22  Vt.  32,  1849 ;  French  v.  1894,  and  infra,  i  1529. 

People,  3  Park.  C.  R.  114, 1856 ;  John-  *  George  v.  Gobey,  128  Mass.  289, 

son  v.  People,  83  111.  431,  1876;  For-  1880;  Noecker  v.  People,  91  111.  494, 

rester  v.  State,  63    Ga.    349,    1879 ;  1879 ;  People  v,  Blake,  Sup.  Ct.  Mich. 

Schmidt  v.  State,  14  Mo.  137,  1861 ;  1884, 17  Rep.  561 ;   People  v,  Roby, 

Hays  V.  State,  13  Ibid.  246,  1860;  Ibid.  577,  1884;  People  v.  Blake,  54 

State  V.  Bryant,  14  Ibid.  340,  1851;  Mich.  239, 1884;  People  v,  Roby,  52 

State  V.  Reiley,  75  Ibid.  521, 1881 ;  Mich.  577, 1884 ;  Loeb  v.  State,  (Ga.) 

Earkwood  v.  Autenreith,  11  Mo.  App.  20  Rep.  745, 1885  ;  Com.  v.  Kelley,  140 

515,  1882 ;  Com.  v.  Galligan,  144  Mass.  Mass.  441, 1886 ;  State  v.  Denoon,  31 

171,  1887;  Com.  v.  Murphy,  145  Mass.  W.  Va.  122,  1888;  Com.  v.  Riley,  157 

260,  1887 ;  State  v.  Fraser,  1  N.  Dak.  Mass.  89, 1892 ;  State  v.  Kittelle,  110 

425,  1891 ;  State  v.  Sullivan,  83  Me.  N.  C.  560, 1892 ;  Com.  v,  Joslin,  158 

417,  1891;   State  v.  Kibling,  63  Vt.  Mass.  482,  1893;  Teasdale  v.  State, 

636, 1891 ;  Com.  v.  Moore,  157  Mass.  (Miss.)  3  So.  Rep.  245, 1887. 

324, 1892 ;  State  v.  Herselus  86  Iowa,  »  Com.  v,  Nichols,  10  Mete.    259, 

214, 1892 ;  State  v.  Scoggins,  107  N.  C.  1845 ;  Com.  v.  Putnam,  4  Gray,  16, 

959, 1890 ;  Ledford  v.  State,  32  Tex.  1865.    See  Thompson  v.  State,  46  Ind. 

Cr.  667,  1894;    Com.  v.  Lynch,  160  495,1874;  Gaiocchio  v.  State,  9  Tex. 

Mass.. 298,  1894;  State  v.  Clark,  (Vt.)  App.  387,  1881.    Supra,  {{  135,  247, 

29  Ati.  Rep.  461, 1894.  341,  1422.    Com.  v.  Stevenson,  142 

That  a  landlord  may  be  indicted  Mass.  466,  1886 ;  Com.  v.  Briant,  142 

eithersinglyorjointly  with  his  tenant,  Mass.  463,  1886;  Com.  v.  Hay es,^  145 

see  Martin  v,  Blattner,  68  Iowa,  286,  Mass.  289,  1887 ;  Com.  t?.  Rooks,  160 

1886 ;  Drake  v.  Kingsbaker,  72  Iowa,  Mass.  59,  1889 ;  Com.  v.  Stevens,  153 

441,  1887;    Shear  v.    Brinkman,  72  Mass.  421,  1891,  that  a  sale  by  ser- 

lowa,  698,  1887 ;  Littleton  v.  Harris,  vant  to  a  minor  through  honest  mis- 

73  Iowa,  167, 1887 ;  State  v.  Douglass,  take  of  age  does  not  make  master 

76  Iowa,  432, 1888 ;  Janks  v.  State,  29  responsible.  See,  also.  State  v.  Hayes, 

Tex.  App.  233, 1890 ;  Crocker  v.  State,  67  Iowa,  27.  1885. 
49   Ark.  60,  1887,  holding  the  land- 
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the  principal  must  be  acquitted.^  Primd  fcusk  agency  may  be  re- 
butted by  showing,  in  cases  where  the  sale  was  outside  of  the  prin- 
cipal's business^  and  one  which  was  not  within  the  general  scope  of 
the  agenf  s  authority^  that  the  agent  was  explicitly  and  bondjide 
ordered  to  make  no  such  sale.^ 

One  partner  is  responsible,  though  absent  at  the  time,  for  another 
partner's  sale,  when  such  sale  was  in  pursuance  of  an  agreement, 
express  or  implied,  between  the  two  that  liquor  should  be  sold.' 

§  1504.  It  is  no  defence  that  the  defendant  was  acting  as  agent 
for  another.     He  is  criminally  responsible  as  principal^  himself, 

*  Barnes  v.  State,  19  Conn.  898,  91,  1878 ;  Wreidt  v.  State,  48  Ibid. 
1849;  Hipp  v.  State,  6  Blackf.  149,  579,1874;  Lathrope  v.  State,  51  Ibid. 
1839 ;  Wreidt  v.  State,  48  Ind.  579,  192,  1875 ;  Gaiocchio  v.  State,  9  Tex. 
1874;  Lathrope  v.  State,  51  Ibid.  192,  App.  387,  1881 ;  Corporation  of  Min- 
1875;  Plunkett  v.  State,  69  Ibid.  68,  den  v.  Silveratein,  (La.)  19  Rep.  684, 
1879;  People  v.  Parks,  49  Mich.  333,  1884;  Com.  v.  Wadendorf,  (Mass.)  7 
1882;  State  v,  Dawson,  2  Bay,  360,  Crim.  Law  Mag.  759,  1886;  State  v 
1802 ;  Goods  V.  State,  3  Greene,  (Iowa)  Weber,  111  Mo.  204,  1892;  State  v 
665, 1852 ;  State  v.  Baker,  71  Mo.  475,  McCance,  110  Mo.  398,  1892.  The 
1880.  See  supra,  H  246,  1422.  U.  S.  question  of  bond  fides  is  for  the  jury 
V.  Bonham,  31  Fed.  Rep.  808,  1887  ;  State  v.  Wentworth,  65  Me.  234, 1875 
State  V.  Hayes,  67  Iowa,  27,  1885 ;  Robinson  v.  State,  38  Ark.  641, 1882. 
State  V.  Shorten,  93  Mo.  123,  1887 ;  »  State  v.  Neal,  7  Fost.  131,  1853 
Com.  V,  Rooks,  150  Mass.  59,  1889;  Whitton  v.  State,  37  Miss.  379, 1859; 
BoUis  V.  State,  (Miss.)  7  So.  Rep.  390,  Gathings  v.  State,  44  Ibid.  343, 1866. 
1890;  Com.  v,  Keenan,  152  Mass.  9,  Evidence  that  liquor  charged  to 
1890 ;  Com.  v,  Hagan,  152  Mass.  565,  have  been  sold  by  the  father  was  sold 
1891 ;  Perkins  v.  State,  92  Ala.  66,  by  the  son  in  the  father's  presence  at 
1890 ;  People  v.  Hughes,  86  Mich,  his  bar  supports  an  information 
180, 1891 ;  State  v.  Hart,  84  Iowa,  215,  against  the  father.  But  the  mere  fact 
1892.  That  agency  may  be  inferred  that  the  son  sold  liquor  at  his  father's 
from  facts,  see  Merchants'  Bank  v,  bar  in  the  father's  absence  is  said  not 
State  Bank,  10  Wall.  604, 1870 ;  State  to  be  eyidence  that  he  sold  it  at  his 
V,  Tibbetts,  35  Me.  81, 1852  ;  State  t^.  request  or  by  his  authority.  Parker 
Foster,  3  Fost  (N.  H.)  348,  1851;  v.  State,  4  Ohio  St.  563, 1855. 
Anderson  v.  State,  22  Ohio  St.  305,  *  Supra,  J  94;  State  v.  Dow,  21  Vt. 
1872  ;Statet;.  Williams,  3  Hill,  (S.C.)  484,  1849;  State  v.  Bugbee,  22  Ibid. 
91, 1836 ;  Hayes  v.  State,  13  Mo.  246,  32, 1850 ;  State  v,  Wiggin,  20  N.  H. 
1850;  Seibert  v.  State,  40  Ala.  60,  449,1846;  Com.  v.  Hadley,  11  Mete. 
1866 ;  Thompson  v.  State,  45  Ind.  495,  66, 1846 ;  Com.  v.  Drew,  3  Cush.  279^ 
1874.  1849 ;  Com.  v.  Hoyer,  125  Mass.  209, 

*  Com.  V.  Nichols,  10  Mete.  259,  1878 ;  Com.  v.  Eggleston,  128  Mass. 
1845 ;  Barnes  v.  State,  19  Conn.  898,  408, 1880 ;  Com.  of  Excise  v.  Dough- 
1849 ;  Anderson  v.  State,  22  Ohio  St.  erty,  55  Barb.  332, 1869 ;  Com.  v.  Gil- 
805,  1872 ;  Hanson  v.  State,  43  Ind.  lespie,  7  S.  &  R.  469,  1822 ;  State  v. 
650,  1873 ;  O'Leary  v.  State,  44  Ibid.  Stucker,  32  Iowa,  405, 1871 ;  Com.  v. 
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notwithstanding  such  agency.     Voluntary  independent  action  on 
his  part  imposes  liability.^ 

Agent  is  ^  clerk  or  servant  of  the  real  householder  may  be  con- 

P*"^JI5'^^  victed  on   an  indictment  for  a  liquor  nuisance,  if  such 
bie.  clerk  or  servant  is  at  any  time  in  control  of  the  house,  no 

matter  for  how  short  a  period.'     But  proof  of  some  such  control  is 
necessary  to  sustain  the  charge  of  nuisance.^ 

When  the  agency  is  in  h(m6.  fide  subordination  to  the  principal, 
the  principal's  license  protects  the  agent.^ 

Major,  6  Dana,  293, 1882;  Hays  v.  State,  Newman  v.  State,  88  Ala.  115,1889. 

18  Mo.  246,  1850;  Schmidt  v.  State,  If  defendant  acts  as    agent  of  the 

14  Ibid.  187,  1851 ;  State  v,  Bryant,  vendee,  he  is  not  indictable.  Ajnoe  v. 

Ibid.  840,  1851 ;  State  v.  Canton,  48  State,   78    Ala.   498,  1888 ;  State  v. 

Ibid.  19, 1868;  States.  Matthis,  1  Hill,  Wingfield,  115  Mo.  428, 1898 ;  mpra, 

(S.  C.)  87,  1838;  Winter  v.  State,  80  {  94. 

Ala.  22,  1857 ;  modified  by  Beese  v.  '  Com.  v,  Kimball,  105  Mass.  465, 

State,  78  Ibid.  10, 1882 ;  State  v.  Hex-  1870 ;  State  v.  Bach,  86  Minn.  284, 1886. 

sie,  15  R.  1. 1, 1885 ;  Com.  v.  Cotton,  *  Com.  v.  Charchill,  186  Mass.  148, 

188  Mass.  500, 1885 ;  State  v.  Ascher,  1888,  cited  mpra,  S  1422.  That  an  ex- 

54  Conn.  299,  1886 ;  Berger  v.  State,  press  agent  is  protected  by  want  of 

^0  Ark.  20,  1887;    Boldt  t^.    State,  knowledge  of  contents  of  package, 

(Wis.)  85  N.  W.    Rep.  935,    1888 ;  see  State  v.  Goss,  59  Vt  266, 1886. 

Menken    v.  City,  78  Qa.  668,  1887 ;  *  Supra,  22  1499  et  seq.    See  Briffitt 

Com.  V.  Brady,  147  Mass.  588, 1888 ;  v.  State,  58  Ala.  89,  1877 ;  State  v. 

Statev.  McGuire,  64N.  H.  529, 1888;  Thompson,  20    W.    Va.    674,    1882; 

Baird  v.  State,  52    Ark.  826,  1889;  Elepfer  v.  State,  121  Ind.  491, 1890. 

Cagle   V,    State,   87  Ala.    38,   1888 ;  "  The  Massachusetts  decisions  haye 

State  V.  Chastain,  19  Oreg.  176, 1890 ;  never  pressed  the  liability  of  a  ser- 

People  V,  Ackerman,  80  Mich.  588,  vant  for  keeping  and  maintaining  a 

1890 ;    Abel  v.  State,  90    Ala.    681,  nuisance,  consisting  of  a  tenement  in 

1891 ;  Com.  v.  Silverman,  138  Pa.  642,  the  possession  of  his  master,  under 

1891 ;  People  v.  Drennan,  86  Mich,  circumstances  like  the  present  (where 

445, 1891 ;  Com.  v,  Ryan,  160  Mass.  the  employer  was  at  the  time  present), 

172, 1893 ;  Lucas  v.  State,  92  Gki.  454,  beyond  cases  where  the  servant  had 

1893;  Janks  v.  State,  29  Tex.  App.  had  charge  and  control  of  the  place, 

288,  1890,  that  a  conviction  of  the  for  a  short  time  at  least."     Field, 

proprietor  is  no  bar  to  conviction  of  a  J.,  Com.  v.  Churchill,  136  Mass.  148, 

bartender.  1883,  citing  Com.  v.  Tryon,  99  Ibid. 

^  See  State  v.  Wadsworth,  30  Conn.  442, 1868 ;  Com.  v,  Kimball,  105  Ibid. 

56, 1861 ;  Whitton  v.  State,  37  Miss.  465,  1870 ;   Com.  v.  Maroney,  Ibid. 

379,    1859;     State     v,     Finan,     10  467  n.,  1870;    Com.  v.  Roberta,  182 

Iowa,    19,    1859;     State     v.     Her-  Ibid.  267,  1882;  R.  v.  Williams,  1 

selus,  86  Iowa,  214,  1892;  but  see  Salk.  384;  10  Mod.  63  (10  Anne). 
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IV.    WHAT    MAY    BE    CONSIDERED     "SPIRITUOUS"   OR    "INTOXI- 
CATING"  LIQUORS  UNDER  THE  STATUTES. 

§  1505.  Verdicts  have  been   sustained  holding  the  following 
"  drinks  "to  be  "  intoxicating  "  without  specific  proof  to 
this  effect  being  laid  before  the  jury :  ing  oaaii- 

Brandy^  whiskey^  rumy  and  gin^  whether  unadulter-  ^torious 
ated  or  mixed  with  water  to  an  extent  which  does  not  ?®*^  ^®* 

be  proved. 

materially   impair    their    stimulative    and    intoxicating 
quality.* 

Cordial^  which^  though  sweetened  and  distinctively  flavored,  con- 
tains a  large  ingredient  of  alcohol,  and  is  notoriously  so  composed  f 
though  unless  there  be  such  notoriety  attached  to  a  specific  form  of 
cordial  no  judicial  notice  will  be  taken  of  the  fact." 

SpirVaimis  liquorSy  which  when  known  to  be  such,  imply  the  effi- 
cient presence  of  alcohol.^ 

Beer,  in  its  ordinary  acceptation,  or  «  strong  beer,"  as  it  is  some- 


^  State  v.  McLafferty,  47  Kans.  140,  514, 1854,  where  it  was  held  that  the 

1891 ;  State  v.  Tisdale,  54  Minn.  106,  jury  could  "  take  notice "  that  gin  is 

1893 ;  Thomas  v.  Com.,  (Va.)  17  S.  £.  intoxicating;  Com.  t^.  Bios,  116  Mass. 

Bep.  788,  1893 ;    and   also   alcohol,  66, 1874,  where  the  same  notice  was 

Snider  v.  State,  81  Ga.  763,  1888;  not  permitted  as  to  lager  beer;  State 

Bucker  v.  State,  (Tex.)  24  S.  W.  Bep.  v.  Laffer,  88  Iowa,  422,  1874.    That  a 

902, 1894;  but  see  Lemly  v.  State,  70  liquor  derives  its  type  from  the  object 

Miss.     241,    1892,    that    alcohol    is  of  its  use,  see  ir\fraf  i  1606  b.    Foster 

neither    vinous   nor   spirituous   liq-  v.  State,  86  Ark.  268,  1880.    As  to 

nor.  opium,  see  State  v.  Ah  Chew,  16  Nev. 

'  State   V.    Munger,    16    Vt    290,  60,  1881 ;  State  v.  Ching  Gang,  16 

1843 ;  Cannon  v.  State,  18  Ind.  460,  Nev.  62, 1881,  under  statute. 

1862 ;  Eagan  v.  State,  68  Ibid.  162,  ^  State  v.  Bennet,  3  Harring.  666, 

1876 ;  Schlicht  t^.  State,  66  Ibid.  173,  1840,  where  a  cordial  was  not  used  as 

1877 ;  Frese  v.  State,  28  Fla.  267, 1887 ;  medicine. 

Freiberg  v.  State,  94  Ala.  91, 1891 ;  '  Williams  t^.  State,  36  Ark.  480, 

but  that  proof  is  for  jury,  see  State  v,  1880,  as  "  Home  Bitters." 

Adams,  44  Eans.  186, 1890.  ^  See  Walker  v.  Prescott,  44  N.  H. 

»  Com.  V.  Peckham,  2  Gray,  614,  611,  1863 ;  Com.  v.  Markoe,  17  Pick. 

1864 ;  State  v.  McLafferty,  47  Eans.  466,  1836 ;  Com.  v.  Thayer,  6  Mete. 

140, 1891.  (Mass.)  246, 1842. 

*  Com.    V.    Odlin,    23   Fick.    276,  In  Klare  v.  State,  43  Ind.  486, 1873, 

1889.    As  to  meaning  of  "  intoxicat-  the  court  said :  '^  In  State  v.  Moore,  6 

ing,"  see  State  v.  Kelly,  47  Vt  294,  Blackf.  118, 1839,  it  was  held  thatfer- 

1876,  where  the  court  confined  the  mented  was   not   spirituous    liquor, 

term  to  its  popular  sense,  excluding  '  Spirit  is  the  name  of  an  inflammable 

opium ;    Com.  v,  Peckham,  2  Gray,  liquor  produced  by  distillation.' " 
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times  called.^  As  to  ^'  lager  beer "  there  has  been  great  difference 
of  opinion.  In  some  States  the  oourt  seems  to  take  judicial  notice 
that  it  is  "  malt  liquor  "  or  "  fermented  liquor.***  In  other  States 
the  question  is  said  to  be  for  the  jury/  while  in  some  States^  by 
statute,  it  is  now  prohibited  by  name.^ 

1  Tompkins  v.  Taylor,  21  N.  Y.  173,  1881 ;  Adler  v.  State,  55  Ala.  16, 1876  ; 

1860,  affirming  the  ruling  of  Wal-  Watson   v.  State,    Ibid.    168,   1876; 

worth,  C,  in  Nevin  v.  Ladue,  3  Denio,  Waller  v.  State,  38  Ark.  656,  1881 ; 

487,  1846.    See,  however.  Baa  v,  Peo-  and  see  last  clause  in  this  section, 

pie,  63  N.  Y.  277,  1875 ;  Briffitt  v.  State  v.  Yager,  72  Iowa,  421,  1887  ; 

State,  58  Wis.  39, 1883 ;  State  v.  Teis-  State  v.  Giersch,  98  N.  C.  720, 1887, 

sedre,  30  Kans.  476,  1883;  State  v,  that   beer   is  included   under   term 

Jenkins,  32  Kans.  477, 1884.     Oontray  spirituous  liquor ;  but  contra,  Sarlls 

as  to  beer  generally ;  State  v.  Starr,  67  v.  U.  S.,  162  U.  S.  670,  1894 ;  Netso 

Me.  242,  1877 ;  and  as  to  "  common  v.  State,  24  Fla.  863,  1888,  also  ale 

brewer's  beer;"  Klarev.  State,  43  Ind.  and  porter;  State  v.  McLafferty,  47 

483, 1873 ;  and  as  to  beer  generally  Kans.   140,  1891 ;  U.  S.  v.  Ellis,  61 

not  proved  to  be  "  malt  beer ;"  Plun-  Fed.  Rep.  808, 1892 ;  State  v.  Church, 

kett  V,  State,  69  Ind.  68, 1879 ;  Wells  (S.  D.)  60  N.  W.  Rep.  143, 1894 ;  but 

V,  State,  Ibid.  286, 1879 ;  see  State  v.  contra,  State  v.  Sioux  Falls  Brewing 

Thompson,   20  W.    Va.    674,    1882;  Company,  (S.  D.)  58  N.  W.  Rep.  1, 

People  V,  Hawley,  3  Mich.  330, 1854.  928,  1894.    See  contra,  as  to  intoxi- 

In  Nevin  t;.  Ladue,  3  Denio,  43, 437,  eating  character,  Rau  v.  People,  68 

1846  (in  error),  it  was  maintained  that  N.  Y.  277,  1876.    In  this  case.  Earl, 

the  court  would  take  judicial  notice  J.,  after    conceding  that  the  court 

that  beer  is  intoxicating;  and  this  would    take    judicial    notice    that 

view  is  sustained  by  Chancellor  Wal-  "whiskey,  brandy,    ale,  and   strong 

worth  in  the  Court  of  Errors,  in  an  beer "  are  intoxicating,  declined  to 

opinion  in  which  he  took  notice  not  take  this  notice  of  lager  beer,  and 

only  of  this  fact,  but  of  a  heterogene-  said    that   there   are    "  intoxicating 

ous  collocation  of  other  facts,  ancient  beverages   which    are   not   so   well 

and  modem,  foreign  and    domestic,  known,  and  of  whose  character  the 

popular  and  abstruse,  on  which  he  courts  could  not  take  notice ;"  among 

based  his  conclusion.    This  decision,  which  he  included  lager  beer, 
however,  was  disregarded  as  an  obiter      *  Com.  v.  Bios,  116  Mass.  56, 1874 ; 

dictum  in  People  v,  Crilley,  20  Barb.  People  v.  Leiger,  6  Park.  C.  R.  856, 

246,  1856,  where  it  was  held  that  ale  1865 ;  Rau  v.  People,  63  N.  Y.  277, 

was  not  strong  liquor.    In  People  v,  1876 ;  People  v.  Schewe,  29  Hun,  122, 

Wheelock,  3  Park.  C.  R.  9, 1855,  the  1883 ;    Kurz  v.  State,  79    Ind.  488, 

court  took  notice  that  "  Dutch  beer ''  1881 ;  State  v,  Johnson,  61  Iowa,  604, 

is  intoxicating.  1883;  Holingsworth  v.  City,  79  Qa. 

*  State  V.  Goyette,  11  R.  I.  592,  603,  1887;  Com.  v,  Moinehan,  140 
1875 ;  State  v.  Rush,  18  Ibid.   198,  Mass.  463, 1886 ;  Com.  v,  Magee,  141 

*  Com.  r.  Snow,  133  Mass.  576, 1882 ;  State  v.  Cloughly,  73  Iowa,  626, 1887 ; 
State  V.  Dick,  47  Minn.  376,  1891 ;  State  v.  Lindoen,  (Iowa)  54  N.  W.  Rep. 
1075, 1893. 
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'  Whether  in  any  case  there  ought  to  be  a  conviction  without  proof 
as  to  the  character  of  the  liquor  will  be  considered  more  fully  at 
the  end  of  this  section.  It  is^  however,  agreed  on  all  sides,  that  in 
order  to  sustain  a  conviction,  there  must  be  a  specific  proof  of  the 
presence  of  intoxicating  and  inebriating  qualities  in  the  following 
cases: 

"  Bitters."^ 

"  Older  y^  which  has  been  held  not  to  be  notoriously  "  spirituous  " 
or  "  vinous,"*  and  the  question  whether  it  is  intoxicating  has  been 
ruled  in  Massachusetts  to  be  for  the  jury.^ 

Wine,  as  a  generic  term,  covers  so  many  drinks  that  are  notori- 
ously not  intoxicating  that  neither  court  nor  jury  can  find  any 
particular  wine  to  be  "  intoxicating "  without  evidence  as  to  its 

Mass.  Ill,  1886 ;  Hansberg  v.  People,  worth  v,  Dunnam,  98  Ala.  610, 1893 ; 

120  HI.  21, 1886  ;  Com.  v.  O'Donnell,  People  v.  Ingraham,  (Mich.)  59  N.  W. 

143  Mass.  178, 1887 ;  Ck)m.  v.  Savery,  Bep.  234,  1894,  Toledo  gingle  ale ; 

145  Mass.  212, 1887 ;  Bell  v.  State,  91  Sanders  v.  State,   88  Ga.  254,  1891. 

Ga.  227,  1892,  as  to  rice  beer;  People  A  verdict  of  guilty  will  be  sustained 

V,  Henschel,  12  N.  Y.  Sup.  46, 1890 ;  when  the  "  bitters  "  are  shown  (under 

State  V,  Kibling,  63  Vt.  636,  1891 ;  statute)  to  contain  twenty  per  cent,  of 

Tharpe  v.  State,  89  Ga.  748,  1892;  alcohol.    Gostorf  v.  State,  39  Ark.  450, 

State  V.  Sioux  Falls  Brewing  Com-  1882.  See  State  v.  Lillard,  78  Mo.  136, 

pany,  (S.  D.)  58  N.  W.  Bep.  1,  928,  1883. 

1894 ;  Com.  t7.  Brelsford,  161  Mass.  61,  "State  v,  Moore,    5    Blackf.   118, 

1894,  dandelion  beer ;  Com.  v.  Gavin,  1839 ;  Foldman  v.  Morrison,  1  Bradw. 

160  Mass.  523, 1894;  State  v.  Certain  460,  1877,  citing  Caswell  v.  State,  2 

Intoxicating  Liquors,   (Iowa)  60  N.  Humph.    402,    1841.      Aliter   under 

W.  Bep.  630, 1894,  Jackson's  Health  Maine  statute.  State  v.  Boach,  75  Me. 

Beer.  123, 1883 ;  and  see  People  v,  Foster, 

1  State  V.  Wall,  34  Me.  165, 1852 ;  64  Mich.  715,  1887 ;  Eureka  Vinegar 

Williams  v.  State,  35  Ark.  430, 1880 ;  Co.  v.  Gazette  Printing  Co.,  35  Fed. 

Wall  V.  State,  (Ala.)  8  Crim.  Law  Bep.  570, 1888 ;  People  v.  Adams,  95 

Mag.  202,  1886 ;  James  v.  State,  21  Mich.  541, 1893. 

Tex.  App.  353,  1886 ;  Davis  v.  State,  »  Com.  v.  Chappels,  116  Mass.  7, 

50  Ark.  17,  1887 ;  State  v.  Pfefferle,  1874.    See  remarks  of  court  in  State 

(Kans.)  9  Crim.  Law  Mag.  222, 1886,  v,  Lowry,  74  N.  C.  123, 1876 ;  State  v. 

"Phoenix";  U.  S.  v.  Stubblefield,  40  Hutchinson,  72  Iowa,  561, 1887 ;  City 

Fed.  Bep.  454, 1889 ;  Allred  v.  State,  v,  Zufell,  40  Kans.  47,  1888 ;  State  v. 

89  Ala.  112,  1890 ;  Carl  v.  State,  89  Alten,  45  Kans.  101,  1890.    That  the 

Ala.  93,  1890;  Brantley  v.  State,  91  burden  of  proof  that  hard  cider  is  not 

Ala.  47, 1890 ;  Holcomb  v.  People,  49  intoxicating    is    on   defendant,    see 

ni.  App.  73,  1892,  where  court  took  State  v.  Schaefer,  44  Kans.  90,  1890. 

judicial  notice  that  extract  of  lemon  That  cider  may  be  by  statute  made 

is  not  an  intoxicating  liquor ;  Comp-  *'  intoxicating,"  see  injfra, 
ton  V.  State,  95  Ala.  25, 1891 ;  Wads- 
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qualities.^  But  wine  is  not  by  itself  a  spirituous  liquor.  "  Wine 'is 
the  fermented  juice  of  the  grape,  or'  a  preparation  of  other  v^e- 
tables  by  fermentation.  We  cannot  so  far  confound  the  significa- 
tion of  these  terms  as  to  call  wine  a  spirituous  liquor.'^^  *'  Vinous 
^  liquor/*  when  a  statutory  term,  is  wine  produced  from  the  grape.* 

Averments  in  Indictment. — When  a  statute  prohibits  the  sale  oi 
*'  intoxicating  liquors/'  then  it  is  enough  for  the  indictment  to  aver 
a  sale  of  "  intoxicating  liquor  /'*  the  specific  character  of  the  liquor 
being  exhibited  on  trial.  When  the  statute  prohibits. the  sale  of  a 
particular  liquor  by  name,  then  the  sale  of  such  particular  liquor 
by  name  must  be  averred,  and  in  such  case,  when  the  statute  does 
not  affix  the  qualification  of  '^  intoxicating,"  ^^  intoxicating  '*  need 
not  be  averred.*  It  is  otherwise  when  the  qualification  "  intoxi- 
cating ''  is  in  the  statute.* 

Diversity  of  Knowledge  among  Jvdges. — Among  judges  there  is 
an  extraordinary  diversity  of  information  on  the  question  as  to 
what  drinks  are  intoxicating.  Of  all  judges.  Chancellor  Walworth 
speaks  with  the  most  copious  and  positive  detail  on  this  topic,  since 
he  is  able  to  tell  us,  not  only  what  drinks  intoxicate  in  New  York, 
but  what  intoxicate  in  the  remotest  countries  and  intoxicated  in  the 
remotest  times.^  This  knowledge,  however,  appears  to  be  declining 
in  New  York,^  and  in  Massachusetts  it  no  longer  appreciably  exists* 
In  earlier  cases  in  that  State  the  judges  seemed  to  have  known  that 

*  See  State  v.  Packer,  80  N.  C.  439,  Pick.  276, 1839 ;  State  v.  Fox,  1  Harr. 
1879;  State  v.  Lowry,  74  Ibid.  121,  (N.J.)  152,1837;  Connell  v.  State,  46 
1876 ;  Jackson  v.  State,  19  Ind.  312,  Ind.  446,  1874 ;  Plunkett  v.  State,  69 
1862;  Jones  v.  Surprise,  64  N.  H.  Ibid.  68,  1879.  See  State  v.  Peter- 
243,  1886 ;  but  cmtra,  Wolf  v.  State,  son,  41  Vt  604, 1869 ;  State  v.  Packer, 
(Ark.)  27  S.  W.  Rep.  77, 1894;  State  80  N.  C.  439, 1879;  though  see  State 
V.  McLafferty,  47  Kans.  140, 1891.  v.  Reynolds,  47  Vt.  297,  1876;  Dev- 

*  State   V,    Moore,  6  Blackf.  118,  erny    v.  State,   47    Ind.    208,  1874; 
1839 ;  S.  P.,  Caswell  v.  State,  2  Humph.  Gunter  v.  Leckey,  30  Ala.  591, 1866. 
402,  1841.  »  State  v.  Munger,  16  Vt.  290, 1843. 

»  Adler  v.  State,  66  Ala.  16,  1876,  «  Ward  v.  State,  48  Ind.  293, 1874  j 

citing  Smith  v.  State,  62  Ibid.  384,  Lathrope  v.  State,  60  Ibid.  666, 1876. 

1876.    See  Dant  v.  State,  83  Ind.  60,  I^fra,  §  1613. 

1882.    That  domestic  wine  is  vinous,  ^  Nevin  v,  Ladue,  3   Denio,  437, 

see  Hatfield  v.  Com.,  120  Pa.  396,  1846,  criticised  above. 

1888.  •  People  v.  Crilley,  20  Barb.  246, 

*  Ififra^  {  1613,  where  cases  are  1866 ;  People  v.  Wheelock,  3  Park.  C. 
given  at  large ;  State  v,  Blaisdell,  33  R.  9,  1866 ;  which  case,  however,  is 
N.  H.  388,  1866 ;  Com.  v,  Conant,  6  questioned  in  Tompkins  v,  Taylor,  21 
Gray,  482,  1866 ;  Com.  v,  Odlin,  23  N.  Y.  173, 1860. 
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whiskey  and  brandy  are  intoxicating ;  but  the  fountain  of  judicial 
knowledge  in  this  respect  appears  recently  to  have  dried  up,  the 
courts  disavowing  any  judicial  knowledge  on  the  subject.  While 
this  is  the  case,  however,  they  do  not  hesitate  to  impute  to  juries 
extensive  information  in  this  line,  and  they  have  gone  so  far,  as  we 
have  rteen,  as  to  hold  that  a  witness  (who  was  a  temperance  detec- 
tive) is  able  to  prove  that  ale  is  intoxicating  by  the  smell.^ 
The  legislature  has  from  time  to  time  sought  to  remove  the  difficulty 
by  enacting  that  particular  liquors,  which  the  court  has  declined  to 
take  judicial  notice  of,  shall  be  "  deemed  intoxicating."  But  the 
relief  is  only  temporary,  since,  as  we  will  presently  see,  as  soon  as 
the  legislature  proclaims  a  particular  drink  to  be  "  intoxicating '' 
the  drink  ceases  to  be  oflered  under  the  prescribed  name,  but,  with 
some  slight  modifications,  makes  its  appearance  with  a  new  name, 
of  which  no  judge,  no  matter  how  experienced,  could  take  "judicial 
notice/'  In  Maine  the  judges  have  taken  the  same  course  as  in 
Massachusetts,  and  with  the  same  results.  "  Whether  liquors  are, 
as  matter  of  fact,  wholly  or  in  part  spirituous  or  intoxicating,'' 
they  declare,  "  is  to  be  determined  by  the  jury  from  the  evidence 
in  the  case."^  The  legislature  undertook  to  supply  the  want  by  a 
statute  that  "  ale,  porter,  strong  beer,  lager  beer,  and  all  other  malt 
liquors  shall  be  considered  intoxicating  liquors,"  etc.  But  notwith- 
standing this,  the  court  refused  not  only  to  know  what  is  "  malt 
liquor,"  but  what  is  "  Stanley's  Hop  Beer."  "  The  term  ^  malt 
liquor,' "  so  their  opinion  runs,  "  is  a  general  term,  embracing  sev- 
eral kinds  of  liquor ;  what  liquors  are  embraced  in  it,  as  well  as  the 
mode  of  their  manufacture  and  the  ingredients  of  which  they  are 
composed,  is  a  question  of  fact  for  the  jury,  and  not  of  law  for  the 
court."^  In  Khode  Island,  on  the  other  hand,  the  court  takes  em- 
phatic judicial  notice  "that  lager  beer  is  a  malt  liquor."*  In 
Alabama  thecourt  "  will  take  judicial  notice  of  the  compound  word 
^  malt  liquor '  found  in  the  statute ;"  and  it  is  decided  that  lager 
beer  falls  under  this  head.*    In  Tennessee  the  court  takes  judicial 

*  Haines  v.  Hanrahan,   106  Mass.   citing  State  v.  Goyette,  11  Ibid.  592, 
480, 1870 ;  Ck)m.  v.  Gavin,  160  Mass.   1877. 

623,  1894 ;  and  a  fortiori  by  tasting,  *  Adler  v.    State,  66   Ala.  16-23, 

Territory  v.  Pratt,  6  Dak.  483,  1889.  1876.    The  judges  consequently  took 

«  State  V.  Wall,  34  Me.  166, 1862.  notice  that  "  lager  beer  "  was  "  malt 

*  State  V.  Starr,  67  Me.  242,  1877.  liquor."    See  Watson  v.  State,  66  Ala, 

*  State  V.  Bush,  13  R.  I.  199, 1882,  168, 1876 ;  see,  also,  Knowles  v.  State, 

(Ala.)  8  Grim.  Law  Mag.  201, 1886. 
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notice  that  "  wine  "  is  not  "  spirituous."^  In  Wisconsin  the  judges 
have  judicial  knowledge  of  the  intoxicating  quality  of  beer ;  and 
this  knowledge  is  peremptory.  In  a  case  decided  in  1883,  the  trial 
judge  said :  '^  I  think  a  man  must  be  almost  a  drivelling  idiot  who 
does  not  know  what  beer  is.  I  do  not  think  it  necessary  to  prove 
what  it  is."  Of  this  the  Supreme  Court  said  :  "  The  rulings  of  the 
learned  judge  in  this  case  as  to  the  question  were  clearly  correct, 
and  if  his  peculiar  manner  gave  them  force  and  emphasis,  that  was 
not  only  proper,  but  commendable."^  In  Delaware  the  majority 
of  the  court  (Booth,  C.  J.,  diss.)  gives,  as  to  cordials,  the  following 
information :  ^^  Common  store  cordial  is  sweetened  whiskey,  sold  as 
spirituous  liquor;  Godfrey's  cordial  is  a  very  different  thing,  known 
for  and  sold  as  medicine."'  On  the  other  hand,  the  Iowa  judges 
have  disclaimed  any  judicial  knowledge  of  the  difference  between 
an  intoxicating  beverage  and  a  medicinal  tonic*  In  North 
Carolina  thecourt  in  1876  declined  to  consider  whether  "  blackberry 
wine,"  or  indeed,  any  kind  of  wine,  is  a  "spirituous  liquor;"  and 
when  the  jury  left  the  question  to  the  court,  the  court  sent  it  back 
to  the  jury."  And  in  1879,  the  court  held  that  the  question  as  to 
whether  port  wine  is  intoxicating  is  one  for  the  jury  as  a  matter  ot 
fact.'  In  Indiana  judicial  notice  is  taken  that  "  whiskey  "  is  "  in- 
toxicating,'^ and  that  "  ale "  is  "  malt  liquor."®  But  no  judicial 
notice  will  be  taken  that  malt  liquors  or  beer  are  intoxicating  f  or 
wine,'^ 

So  have  judges  decided ;  yet,  on  principle,  it  is  hard  to  see  how  a 
judge  can  take  judicial  notice  of  the  character  of  any  liquor  whatso- 
ever. If,  on  the  one  hand,  a  defendant,  through  the  action  of  a 
committee  appointed  to  prosecute  all  cases  reported  by  agents  not 
always  exact  in  their  investigations,  be  brought  into  court  for  selling 
whiskey,  and  deny  that  the  drink  is  whiskey,  the  only  way  the 
court  can  determine  the  question,  if  judicial  notice  be  exclusively 

^  Caswell  V,  State,  2  Humph.  402,  1877 ;  Eagan  v.  State,  53  Ibid.  162, 

1841.  1876. 

«  Briffitt  V.  State,  58  Wis.  39, 1883.  »  j^^i^  ^^  gt^te,  33  Ibid.  206, 1870. 

»  States.  Bennett, 3  Harring.  666-7,  »  Klare  v.  State,  43  Ind.  483, 1873  ; 

1844.  Shaw  v.  State,  66  Ibid.   188,  1877; 

*  State  V,  Laffer,  38  Iowa,  422, 1874.  Schlosser  v.  State,  66  Ibid.  82, 1870 ; 

*  Statet;.Lowry,74N.C.121,1876;  Kurz  v.  State,  79  Ibid.  488,   1881; 
State  V.  Giersch,  98  N.  C.  720,  1887.  Plunkett  v.  State,  69  Ibid.  68,  1879 ; 

*  State  V.  Packer,  80  N.  C.  439,  Meyers  v  State,  93  Ind.  261, 1883. 
1879.  ^^  Jackson  v.  State,  19  Ind.  31 2, 1 862. 

^  Schlicht  V.  State,  66    Ind.   173, 
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relied  on,  is  by  smelling  or  tasting  the  drink.  It  is  easy  enough  for 
a  court  or  a  legislature  to  proclaim  that  "  champagne  "  is  "  intoxi- 
cating ;  but  to  make  a  particular  drink  {e,  g,y  Apollonaris  water) 
"  champagne/'  neither  court  nor  legislature  has  power.  We  may 
take  the  case,  on  the  other  hand,  of  a  vendor  selling  whiskey  under 
a  new  name,  "  Home  Tonic "  heretofore  noticed,  for  instance. 
"  Home  Tonic"  is  not  named  in  any  statute,  nor  would  any  court, 
on  the  drink  making  its  first  appearance,  declare  that  its  intoxicat- 
ing properties  are  so  notorious  as  to  be  a  matter  of  judicial  notice. 
If,  however,  the  l^slature,  to  cure  this  defect,  should  pass  a 
statute  providing  that "  Home  Tonic  is  to  be  deemed  intoxicating," 
the  difficulty  would  be  in  no  way  relieved.  "Home  Tonic"  would 
cease  to  be  offered,  and  in  its  place  a  drink  with  a  new  name  would 
appear,  which  would,  in  like  manner,  defy  judicial  notice  until  such 
period  as  legislative  prescription  should  compel  it  to  change  its 
name.  The  courts  could  under  such  statute  take  "judicial  notice" 
of  the  drink  with  the  name  that  was  abandoned,  but  not  of  the  drink 
with  its  name  newly  assumed.^ 

The  same  course  has  been  taken  with  respect  to  "  cider."* 

V.   HOW   FAR   MEDICAL   USE   IS   A   DEFENCE. 

§  1506.  Unless  there  be  an  express  exception  in  the  statute,  the 
&ct  that  the  liquor  was  sold  for  medicine,  unless  in  cases  of  neces- 
sity,^ is  no  defence  ;*  and  where  there  is  an  exception  in  the  statute 

*  Thus  when  "lager  beer"  was  v.  Chappel,  116  Mass.  7,  1874,  as  to 
enacted  to  be  "  intoxicating "  by  the  cider ;  Josephdaffer  v.  State,  32  Ind. 
Massachusetts  statute,  "  Bavarian  402,  1869;  Shaw  v.  State,  56  Ibid.  188, 
Hop  Beer "  made  its  appearance,  1877 ;  State  v,  Lowry,  74  N.  C.  121, 
whose  intoxicating  properties  the  1876.  For  cases  of  judicial-  notice, 
court  held  were  not  a  matter  of  law,  see  State  v.  Bash,  18  B.  I.  198, 1882 ; 
but  of  fact.  Com.  v.  Collier,  134  Adler  v.  State,  65  Ala.  16, 1876 ;  Wat- 
Mass.  203,  1888.  Also  as  to  "New  son  v.  State,  Ibid.  138,  1876.  That 
Era  Beer."  Connolly  v.  City,  79  Ga.  "  ale  "  is  not  "  spirituous,"  see  Walker 
664, 1887.  V,  Prescott,  44  N  H.  511, 1863 ;  citing 

■  Com.  V.  Smith,  102    Mass.  144,  Com.  v.  Markoe,  17  Pick.  465,  1835 ; 

1869.    That  in  cases  of  doubt   the  Com.  v,  Thayer,  5  Mete.  (Mass.)  246, 

question  of  intoxicability  is  one  of  1842.     Whether    "  Pop "    is    intoxi- 

fact  for  the  jury,  see  State  v.  Wall,  34  eating  is  a  question  of  fact  for  the 

Me.  165, 1852;  State  v.  Starr,  67  Ibid.  jury.    See  Godfrieson  v.  People,  88 

242,  1877 ;  Haines  v,  Hanrahan,  105  111.  284,  1878. 

Mass.  480,  1871,  where  it  was  held  »  Supra^  J  95. 

that  ale  could  be  found  to  be  intoxi-  *  State  v.  Whitney,    15  Vt.    298, 

eating  on  the  testimony  of  a  witness  1843 ;  State  v.  Brown,  81   Me.  522, 

who  smelt,  but  did  not  taste  it ;  Com.  1850;  Com.  t;.  Kimball,  24  Pick.  366, 
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in  favor  of  sales  as  medicine,  or  under  a  physician's  prescription, 
such  an  exception  does  not  cover  cases  in  which  the 
defence  object  was  to  obtain  an  intoxicating  beverage.*  But,  as  a 
drink  must  rule,  undcr  the  head  of  "intoxicating  liquor,"  in  this 
in  Rood  sense,  will  not  be  considered  liquor  given  to  a  sick  man 
m«lidne.  ^7  ^^^  physician,  though  specially  charged  in  the  latter's 
bill.*  And  the  preponderance  of  authority  is,  that  under 
the  exceptions  in  the  statute,  if  not  under  the  body  of  the  statute,  it 
is  a  good  defence  that  the  stimulant  in  question  was  sold  bond  fide 
and  non-negligently  by  an  apothecary  for  medical  purposes,'  or 
that  the  article  sold  is  not  really  an  intoxicating  liquor,  or  is  not 
susceptible  of  being  used  as  an  intoxicating  drink,  though  alcohol 
enters  into  its  composition.^    The  apparent  conflict  in  the  cases 

1842 ;  Com.  v.  Sloan,  4  Gush.  52, 1849 ;  449,  1860.  But  see  State  v.  Hall,  89 
Phillips  V,  State,  2  Yerg.  468,  1830 ;  Me.  107,  1855  •  Russell  v,  Sloan,  33 
Thomasson  v.  State.  70  Ala.  20, 1881 ;  Vt.  656, 1861 ;  Jakes  v.  States,  42  Ind. 
Wood  v.  State,  86  Ark.  36,  1880 ;  478,  1873.  Qf.  Com.  v.  McKiernan, . 
State  V,  Norton,  67  Iowa,  641,  1885 ;  128  Mafis.  414,  1880 ;  article  in  25 
State  V.  Bissell,  67  Iowa.  616,  1885 ;  Albany  Law  J.  365. 
Rosenham  v.  Com.,  (Ky.)  2  S.  W.  '  Ball  v.  State,  50  Ind.  595,  1875 ; 
Bep.  230,  1886;  Teasdale  t;.  State,  Nixon  v.  State,  76  Ibid.  524^  1881; 
(Mi88.)3So.  Rep.  245, 1887;  Druggist  State  v,  Haymond,  20  W.  Va.  18, 
Cases,  85  Tenn.  449,  1887;  State  v.  1882;  State  v.  Wray,  72  N.  C.  253, 
Thruston,  92  Mo.  325, 1887 ;  State  v,  1875 ;  King  v.  State,  58  Miss.  737, 
McBrayer,  98  N.  C.  619. 1887 ;  State  v.  1880  ;  Pratber  v.  State.  12  Tex.  App. 
Salts,  77  Iowa,  193,  1888 ;  Elwood  v.  401,  1882.  But  see  contra,  cases  in 
Price,  75  Iowa,  228,  1888;  State  v,  prior  note,  and  Carson  v.  State,  69 
Benadom,  79  Iowa,  90,  1890,  that  Ala.  255,  1880;  Sarrls  v.  Com.,  21 
even  a  physician  must  have  a  permit  Rep.  556,  1885 ;  State  v.  Von  Halt- 
under  Iowa  code ;  State  v.  Shank,  79  schuherr,  72  Iowa,  541,  1887 ;  State  v. 
Iowa,  47,  1890 ;  Tomlinson  v.  Terri-  May,  33  S.  C.  39.  1888 ;  Com.  v. 
tory,  (N.  M.)  33  Pac.  Rep.  950,  1893 ;  Prickett,  (Pa.)  19  Atl.  Rep.  218, 1890 ; 
Carl  V.  State,  89  Ala.  93, 1890.  State  v.  Flusche,  79  Iowa,  765,  1890 ; 

1  Ibid. ;  State  v.  Cox,  23  W.  Va.  Com.  v.  Joslin,  158  Mass.  482,  1893 ; 

797,  1883;  State  v.  Harris,  64  Iowa,  Com.  v.  Gould,  158  Mass.  499, 1893; 

287,  1884 ;  Rhoads  v.  Com.,  (Pa.)  6  State  v.  Field,  (Iowa)  56  N.  W.  Rep. 

Atl.  Rep.  245,  1886 ;  State  v.  Shank,  276, 1893. 

74  Iowa,  649,  1888 ;  State  v.  Ward,  75  *  Com.  v.  Hallett,  103  Mass.  452, 

Iowa,  637,  1888 ;  State  v.  Price,  75  1869 ;  Com.  v,  Butterick,  6  Cush.  247, 

Iowa,  243,  1888 ;  State  v.  Cummins,  1850 ;  Com.  v,  Ramsdell,  130  Mass. 

76  Iowa,  133,  1888 ;  State  v,  Oeder,  80  68,   1881 ;  State  v.  Laffer,  38  Iowa, 

Iowa,  72,  1890;  Redding  v.  State,  91  422, 1874;  In  re  Intoxicating  Liquors, 

Ga.  231,  1892 ;  Davis  v.  State,  (Ga.)  25  Kans.  751,  1881 ;  Boone  v.  State, 

18  S.  E.  Rep.  998, 1893.  10  Tex.  App.  418,  1882 ;  People  v. 

»  State  V.  Larrimore,  19  Mo.  391,  Foster,  64  Mich.  715, 1887. 
1854;  Thomasson  v.  State,  15  Ind. 
372 


CHAP.  XXIV.]     ILLICIT  SALE  OF  INTOXICATING  LIQUORS.     [§  1506. 

may  be,  perhaps,  reconciled  by  an  appeal  to  the  law  as  to  necessity, 
as  noticed  in  a  prior  section.^  A  sale  of  whiskey  or  other  intoxi- 
cating liquor  to  a  stranger  who  asks  for  it  as  medicine  is  not  neces- 
sarily within  the  exception  authorizing  sales  for  medical  use.*  Yet, 
in  cases  where  a  stimulant  is  obviously  required  to  save  life  or  to 
ward  off  disease,  the  stimulant  can  be  sold  under  the  statutory  ex- 
ception, if  not  as  a  matter  of  independent  right,  even  though  it 
could,  under  the  circumstances,  be  regarded  as  an  ^'  intoxicating  ^' 
drink.* 

To  constitute  an  apothecary,  under  the  exception  in  the  statute, 
he  must  have  some  skill  in  the  preparation  of  medicine.  Merely 
keeping  drugs  will  not  be  enough.^ 

Where  there  was  evidence  tending  to  show  that  the  liquor  was 
purchased  for  medicinal  purposes,  but  none  that  it  was  sold  for  that 
purpose,  a  conviction  was  held  right.* 

In  Ohio,  any  person  may  lawfully,  in  good  faith,  give  away  in- 
toxicating liquors,  for  medicinal  or  similar  purposes,  or  may  law- 

^  Supra,  i  95.  524, 1881 ;  State  v.  Larrimore,  19  Mo. 

*  State  V.  Knowles,  57  Iowa.  669,  391, 1854. 

1882 ;  State  v.  Cloughly,  78  Iowa,  626,  In  Anderson  v.  Com.,  9  Bush,  569, 

1887 ;  State  v,  Atkinson,  33  S.  C.  100,  1873,  the  court  took  the  broad  ground 

1890.  of  the  Indiana  Supreme  Court,  that 

'  That  prudence  and  caution  are  the  legislature  cannot  be  supposed  to 
necessary  to  establish  such  a  defence,  have  intended  to  prohibit  the  ''  harm- 
see  HottendorfT  v.  State,  89  Ind.  282,  less  and  necessary  sale  of  liquors  for 
1883.  medicinal  purposes  by  persons    en- 

The   defence  of  necessity,    under  gaged  in  the  occupation  of  apothe- 

such  circumstances,  is  to  be  indul-  caries.''    See  oontraj  State  v.  Brown, 

gently  regarded.    Alcohol  is  an  in-  31  Me.  522,  1850 ;  Noecker  v.  People, 

gredient  in    a   large    proportion    of  91  Ul.  494,  1879;  Wright  v.  People, 

medicines   compounded ;    and  if,  in  101  Ibid.  126, 1881 ;  State  v.  Gummar, 

cases  where  alcoholic  mixtures  are  pro-  22  Wis.  442, 1868 ;  State  v,  Blackman, 

hihited  without  exception,  and  proof  32  Kans.    615,    1884.     Qf.   State   v. 

of  absolute  necessity  be  required  be-  Thomburg,  16  S.  C.  482, 1881 ;  Thom- 

fore  a  sale,  human  suffering  would  be  asson  v.  State,  70  Ala.  20, 1881 ;  Woods 

largely  extended.    See  State  v.  Wray,  v.  State,  36  Ark.  36,  I88O1    See,  also, 

72  N.  C.  253, 1875,  where  the  selling  Ball  v.  State,  50  Ind.  595,  1875.    Su- 

of  half  a  pint  of  French  brandy  on  pra,  i  1499 ;  State  v,  Elliott,  45  Eans. 

medical  prescription  was  sustained  on  525, 1891 ;  Baeumel  v.  State,  26  Fla. 

this  ground ;  Donnell  v.  State,  2  Ind.  71,  1890. 

658,  1851 ;    Thomasson  v.  State,  15  *  State  v.  Whitney,  15  Vt.  298, 1848. 

Ibid.  449, 1860,  where  it  was  said  that  ^  Leppert  v.  State,  7  Ind.  300, 1855. 

the  courts  would  make  the  necessary  See  Donnell  v.  State,  2    Ibid.  658, 

exceptions;    Ball  v.  State,  50  Ibid.  1851. 
595,  1875;  Nixon  v.  State,  76  Ibid. 
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fully  sell  them  in  any  quantity  for  such  purposes,  to  be  drank  else- 
where than  where  sold ;  but  he  cannot  lawfully  sell  them  (except 
such  as  are  specially  excepted  by  the  statute)  to  be  drank  where  sold, 
for  any  purpose.^ 

§  1506  a.  The  same  distinctions  apply  to  the  ill^al  sale  of 
And  8o  as  opium.  When  prescribed  by  a  physician,  it  must  appear 
to  opium,    ^jjg^i-  mi(jer  the  statutes  he  was  entitled  to  act  as  such.* 

§  1506  b.  We  have  already  seen'  that  cordials  may  be  r^arded 
Liquor  de-  ^  intoxicating  liquors  when  their  predominant  element  is 
rivee  ito  alcohol,  or  other  intoxicating  ingredient,  merely  qualified 
the  object  by  Other  ingredients,  so  as  to  disguise  it  as  a  tonic.  Be- 
tween tonics  and  intoxicating  drinks  the  line  is  not  easy 
to  be  drawn,  since  most  tonics  are  more  or  less  intoxicating,  and 
most  intoxicating  drinks  are  more  or  less  tonic.  The  test  is  the 
object  for  which  the  drink  is  used.*  If  merely  temporarily  to 
stimulate  or  excite,  then  it  is  an  intoxicating  drink.'  If  used  con- 
tinuously as  a  tonic,  bought  and  sold  as  such,  it  is  a  medicine.* 
But  selling  the  alcohol  singly,  in  order  to  be  compounded  by  the 
purchaser  with  drugs  purchased  by  him,  has  been  held  to  be  within 
the  statute.^  It  is  otherwise  as  to  keeping  the  alcohol  by  the  drug- 
gist for  the  purpose  of  compounding  under  his  own  charge.® 

It  is  no  defence  that  the  money  received  from  the  sale  was  to  go 
to  charity .• 

Whether  the  indictment  must  negative  the  medical  use,  depends 

'  Schaffner  v.  State,  8  Ohio  St.  642,  efficiency ;  State  v.  Larrimore,  19  Mo. 

1868 ;  Rhoads  v.  Com.,  (Pa.)  9  Eaat  891, 1864 ;  Davis  v.  State,  60  Ark.  17, 

Rep.  23, 1886.  1887 ;  Savage  v.  Com.,  84  Va.  682, 

«  State  V.  Ching  Gang,  16  Nev.  62,  1888 ;  Holcomb  v.  People,  49  111.  App. 

1881.  78, 1892. 

»  Supra,  i  1606.  »  State  v.  Hall,  39  Me.  107,  1866. 

*  Davis  V.  State,  60  Ark.  17,  1887  ;  See  Carson  v.  State,  69  Ala.  236, 1880; 

Kinnebrew  v.  State,  81  Ga.  766, 1888 ;  State   v.    Blackman,    82  Eana.  616, 

Carl  V.  State,  89  Ala.  93, 1890.  1884;  State  v.  Clark,  (Vt.)  29   Atl. 

»  Wall  V.  State,  (Ala.)  8  Crim.  Law  Rep.  461,  1894. 

Mag.  202, 1886 ;  Sanders  t;.  State,  88  "  Com.  v,  Ramsdell,  180  Mass.  68, 

G&.  264, 1891.  1881.    That  a  license  is  requisite  for 

'  Com.  V.  Hallett,  103  Mass.  462,  a  druggist  who  mixes  liquor  in  his 

1869;  Com.  t;.  Ramsdell,  180  Ibid.  68,  medicines    under    the     Connecticut 

1881 ;  Haynie  v.  State,  32  Miss.  400,  statute,  see  State  v.  Gray,  61  Conn.  39, 

1866 ;  McGuire  v.  State,  37  Ibid.  369,  1891. 

1869,  to  the  effect  that  the  burden  is  •  U.  S.  v.  Dodge,    1  Deady,  186, 

on  the  physician  to  prove  medicinal  1866. 
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on  the  structure  of  the  statute.*  When  a  statute  makes  an  excep- 
tion in  favor  of  a  requisition  of  a  physician  for  medical  purposes^ 
this  means  a  written  or  oral  application  from  the  physician  himself.' 
Where  there  is  no  exception,  while  physicians  cannot  sell  intoxi- 
cating drinks  as  medicine,  except  in  necessity,  yet  it  is  said,  in 
Alabama,  that  this  does  not  mean  that  *'  physicians  or  druggists 
would  be  prohibited,  under  such  a  statute  as  the  one  in  question, 
from  a  bond  fide  use  of  spirituous  liquors  in  the  necessary  com- 
pounding of  medicines  manufactured,  mixed,  or  sold  by  them. 
This  would  not  be  within  the  evils  intended  to  be  remedied  by  such 
prohibitory  enactments,  nor  even  within  the  strict  letter  of  the 
statute."' 

VI.   IGNORANCE. 

§  1507.  Cases  may  readily  be  conceived  in  which  ignorance  on 
the  part  of  a  vendor  as  to  the  character,  either  of  the  ^oneBt 
liquor  or  of  the  vendee,  may  be  set  up  as  a  defence.     The  ^mistake  of 

I  ..,.  ..  ii-/*i         '*ct  IB  not 

vendor  may  say  that  it  is  his  conscientious  belief  that  ordinariij 
though  alcohol  may  stimulate,  it  does  not  inebriate ;  or  *  ®  ®^*** 

^  See  State  v,  McBride,  64  Mo.  364,  *  Bainbridge  t;.  State,  61  Ala.  75, 
1877 ;  State  v.  McAdoo,  80  Mo.  216,  1876 ;  Shepler  v.  State,  114  Ind.  194, 
1883  ;  State  v.  White,  31  Kans.  342,  1887 ;  Parker  v.  Com.,  (Ky.)  12  S.  W. 
1884;  Whart.  Cr.  PI.  &  Pr.  i  238.  Rep.  276, 1889;  Com.  v,  Reynolds,  89 
That  the  indictment  need  not  nega-  Ky.  147,  1889;  State  t;.  Farmer,  104 
tiye  that  defendant  is  a  draggist,  see  N.  C.  887,  1889,  on  an  indictment 
State  V.  Moore,  107  Mo.  78,  1891;  against  physician  for  giving  fraudn- 
People  V.  Decarie,  80  Mich.  578,  lent  prescription ;  Edwards  v.  State, 
1890 ;  Baeumel  v.  State,  26  Fla.  71,  121  Ind.  460,  1889 ;  State  v,  Tetrick, 
1890 ;  People  v.  Robbins,  70  Mich.  34  W.  Va.  137,  1890 ;  Irish  v.  State, 
130,  1888;  Began  v.  State,  84  Ala.  (Tex.)  25  S.  W.  Rep.  634, 1894;  Led- 
449, 1888 ;  Luton  v.  Circuit  Judge,  69  ford  v.  State,  32  Tex.  Cr.  567, 1894. 
Mich.  610,  1888;  People  v.  Haas,  79  That  a  druggist  who  sells  liquor  on 
Mich.  449,1890;  Com.  v.  Banks,  156  Sunday  without  a  written  prescription 
Mass.  233, 1892,  nor  the  requiring  of  a  is  liable  to  prosecution,  though  he  is 
certificate  from  the  purchaser ;  People  himself  a  physician,  under  statute,  see 
V.  Scott,  (Mich.)  51  N.  W.  Rep.  620,  Tilford  v.  State,  109  Ind.  359,  1887. 
1892 ;  State  v,  Cloyd,  34  Nebr.  600,  That  the  sale  of  alcohol  to  be  used  aa 
1892 ;  People  v,  Curtis,  95  Mich.  212,  a  medicine  without  a  certificate  sub- 
1893 ;  People  v,  Wheeler,  96  Mich.  1,  jects  the  proprietor  to  the  charge  of 
1893 ;  Hines  v.  State,  (Ga.)  18  S.  E.  maintaining  a  nuisance,  see  Com.  v. 
Rep.  668,  1893 ;  State  v.  Tanner,  50  Pierce,  147  Mass.  161, 1888. 
£:anB.  365, 1893.  That  State  need  not  '  Carson  v.  State,  69  Ala.  236, 
prove  the  liquor  was  not  sold  on  a  1881. 
prescription,  see  State  v.  Emery,  98 
N.  C.  768, 1887. 
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that  the  person  to  whom  he  sells  is  one  entitled  by  law  to  pur- 
chase ;  e,  g.,  one  seeking  to  use  the  liquors  for  medical  purposes,  or 
one  of  full  age  as  distinguished  from  a  minor,  when  to  the  latter 
sales  are  prohibited.  But  to  such  defence  the  answer  has  been 
already  given/  that  when  a  specific  act  is  made  by  the  law  indict- 
able, irrespective  of  the  defendant's  motive  or  intent,  his  belief  that 
he  was  right  in  what  he  did,  based  on  a  mistake  of  fact,  is  no  de- 
fence. Eminently  is  this  the  case  with  regard  to  intoxicating 
drinks.  Legislatures  in  many  States,  on  high  grounds  of  public 
morality,  have  either  partially  or  totally  prohibited  the  sale  of  such 
drinks.  To  evade  such  laws  various  devices  have  been  adopted. 
Intoxicating  liquors  have  been  advertised  with  innocent  names : 
"  Bitters,"  "  Tonics,"  "  Alteratives,"  "  Cordials."  Certificates  are 
given  that  they  contain  no  alcohol,  and  nothing  to  inebriate.  Sell- 
ing is  disguised  as  trading,  or  showing  sights.^  Persons  to  whom 
sales  are  prohibited,  e.  g.,  minors,  become  at  once  to  the  vendors 
adults.'  Drunkards,  when  the  statute  prohibits  selling  to  tiiem, 
appear  sober.*  Any  diseased  craving  on  the  part  of  a  purchaser 
becomes  a  sickness,  which  makes  the  sale  one  for  "  medical  use."* 
If  pretexts  such  as  these  are  sustained,  the  worst  vendors  of  the 
worst  liquors  would  be  the  best  protected  by  the  law.  They  have 
only  to  be  brutishly  ignorant  as  to  the  character  of  the  liquor,  the 
purpose  of  the  purchase,  and  (when  sales  to  minors  are  prohibited) 
the  age  of  the  vendee,  to  go  free.*  But  the  law  declares  that  such 
"  ignorance  "  is  no  defence/ 

^  Supra,  i  88.     State  v,  Thomburg,  38  Iowa,  422, 1874;  Eussell  v,  Sloan, 

16  S.  C.  482, 1881 ;  Woods  v.  State,  36  33  Vt.  656, 1861 ;  Holmes  v.  State,  88 

Ark.  36, 1880 ;  Com.  v    Evereon,  140  Ind.  145,  1883.    Infra,  {  1512  a. 

Mass.  292,  1886 ;  Com.  v,  Savery,  145  »  Infra,  J  1512  a. 

Mass.  212,  1887;  State  v.  Thompson,  *  Cundy  i;.LeCocq,  51  L.  T.  (N.  S.) 

74  Iowa.  119, 1888;  Com.  v,  Holstine,  265, 1884;  Com.  v.  Julius,  143  Mass. 

132  Pa.  357,  1890;  Com.  v,  O'Kean.  132,  1886;  State  v.  Ward,  75  Iowa, 

152  Mass.  584,  1891 ;  State  v,  Moul-  637,  1888 ;    but  carUra,  Somerset   v. 

ton,  52  Kans.  69, 1898 ;  State  v.  Lin-  Wade,  1  Q.  B.  574, 1894. 

doen,  (Iowa)  54  N.  W.  Rep.  1075,  *  Holmes   v.   State,    88  Ind.  145, 

1893 ;  People  v.  Ingraham,  (Mich.)  59  1882 ;  Compton  v.  State,  95  Ala.  25, 

N.  W.  Rep.  234, 1894.  1891. 

'  See  infra,  j  1519.    Where,  how-  •  See    Supra,  {   88;    Crampton  v. 

ever,  the  character  of  the  liquor  is  so  State,  37  Ark.  108, 1881.    As  to  proof 

changed  that  it  cannot  be  used  as  a  of  sale  to  minor,  see  Siegel  v.  People, 

beverage,  and  it  becomes  solely  a  med-  106  111.  89, 1883. 

icine,  then  the  doctrine  of  the  text  ^  See  supra,  §  88,  where  the  cases  on 

ceases  to  apply.    See  State  v,  Laffer,  this   question,    on    both    sides,    are 
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VII.   AUTREFOIS   ACQUIT.* 

§  1508.  A  conviction  for  retailing  to  one  person  is  no  bar  to  an 
indictment  for  retailing  to  another,  though  the  act  of  sell- 
ing charged  in  the  second  indictment  was  anterior  to  the  must  to 
finding  of  the  bill  on  which  the  conviction  was  had.*    So,  j^?**'^^ 
where  two  bills  for  retailing  were  found  against  the  de- 
fendant at  the  same  time,  and  the  first  charged  a  retailing  to  A.  B., 
and  to  divers  other  persons ;  the  second  a  retailing  to  C.  D.,  and  to 
divers  other  persons,  and  a  conviction  was  had  on  the  first  indict- 
ment, and  it  was  pleaded  in  bar  of  the  second ;  it  was  held  that 
the  words,  '^  and  to  divers  other  persons,^'  in  both  indictments, 
could  be  rejected  as  surplusage,  and  the  plea  in  bar  was  overruled.' 

An  indictment  for  specific  sales  is  not  barred  by  a  conviction  of 
being  at  about  the  same  period  of  time  a  common  seller.^    Clearly 


given ;  infra,  J  1609.    S.  P.,  U.  S.  v 
Dodge,  1  Deady,  186, 1866 ;  Barnes  v 
State,  19  Conn.  398,  1849;   Com.  v 
Goodman,  97  Mass.  117, 1867 ;  Com 
V.  Emmons,  98  Ibid.  6, 1867 ;  Com.  v 
Lattinville,  120  Ibid.  886, 1876;  Com 
V.   Finnegan,    124    Ibid.  324,  1878 
State  V.  Hause,  71  N.  C.  518,  1874 
McCutcheon  v.  People,  69  111.  601 
1873 ;  Farmer  v.  People,  77  Ibid.  322 
1875 ;  State  v,  Cain,  9  W.  Va.  559 
1876;  Ulrich  v.  Com.,  6   Bush,  400 
1869;  State  v.  Heck,  23  Minn.  549 
1877 ;  Stete  v.  Hartfiel,  24  Wis.  60 
1869;  State  v.  Mullenhoff,  74  Iowa 
271,  1888.    As  dissenting,  see  Crab 
tree  v.  State,  30  Ohio  St.  382,  1876 
Brown  v.  State,  24  Ind.  113,  1865 
Fahrbach  v.  State,  Ibid.  77,    1865 
State  V.  Kalb,   14  Ibid.  408,  1860 
Eobinius  v.  State,  63  Ibid.  235, 1878 
where  it  was  held  that,  due  care  hav- 
ing keen  shown,  honest  belief  is  a  de- 
fence. In  Alabama,  where  the  offence 
is  selling  to  a  "known"  drunkard, 
scienter  must  be  proved.      Smith  v. 
State,  55  Ala.  1,  1876.  Infra,  i  1512  a. 
*  See,  generally,  Whart.  Cr.  PI.  & 
Pr.  {  472 ;  Com.  v.  Hanley,  140  Mass. 
457, 1886 ;  State  v.  Blahut,  48  Ark.  34, 


1886 ;  Bhoads  v.  Com.,  (Pa.)  9  East. 
Bep.  23.  1886 ;  Shepler  v.  State,  114 
Ind.  194,  1887;  Evans  v.  State,  54 
Ark.  227,  1891 ;  O'Brien  v.  State;  91 
Ala.  25, 1890,  that  a  nolle  prosequi  of 
two  of  three  indictments  aganist  de- 
fendant for  selling  liquor  without  a 
license  is  no  bar  to  an  action  on  the 
third. 

*  State  V.  Ainsworth,  11  Vt.  91, 
1839;  State  v,  Cassety,  1  Bich.  90, 
1844.  See  per  contra,  State  v.  McBride, 
4  McCord,  332,  1827,  overruled  by 
State  V.  Cassety,  as  above;  and  see 
Com.  V,  Mead,  10  Allen,  396, 1865 ; 
State  V,  Dow,  74  Iowa,  141,  1888; 
People  V.  Furman,  85  Mich.  110, 1891, 
that  a  conviction  under  an  illegal 
ordinance  is  no  bar  to  a  prosecution 
for  the  same  offence  under  a  State 
statute. 

'  State  V.  Cassety,  1  Bich.  90, 1844. 

*  Whart.  Cr.  PI.  &  Pr.  J  472 ;  Stete 
V,  Maher,  35  Me.  225,  1853 ;  Stete  v, 
Inness,  53  Ibid.  536,  1866;  Com.  v. 
Hogan,  97  Mass.  122,  1867 ;  Stete  v, 
Moriarty,  50  Conn.  415, 1883 ;  Stete  v. 
Johnson,  3  B.  I.  94,  1855;  Com.  v. 
Kennedy,  97  Mass.  224,  1867 ;  Heikes 
V.  Com.,  26  Pa.  513,  1856,  though  see 
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is  a  conviction  or  acquittal  of  a  disorderly  or  tippling-house,  as  a 
nuisance^  no  bar  to  an  indictment  for  specific  sales^  or  for  being  a 
common  seller/  and  the  converse  holds  good.^  The  same  rule  also 
applies  to  keeping  for  sale  and  selling.' 

An  acquittal  for  a  sale  to  a  ^^  person  unknown  "  is  no  bar  to  a 
prosecution  for  a  sale  to  A.  B.^  unless  the  prosecution's  case  in  both 
instances  is  the  same.^ 

When  there  are  a  series  ot  sales  distinctly  separated  as  to  time^ 
they  may  be  separately  prosecuted  when  the  statute  makes  single 
sales  indictable/  even  though  the  defendant  could  have  been  prose- 
cuted for  all  the  sales  together  as  a  '^  common  seller/'  or  as  keeping 
a  "  tippling-house/'  or  other  nuisance  /  though  it  is  otherwise  when 
the  first  indictment  avers  a  continuous  offence ;  in  which  case  a 
conviction  or  acquittal  bars  a  subsequent  prosecution  for  any  ingre- 
dient of  such  offence.^ 

Keeping  liquor  with  intent  to  sell  is  a  distinct  offence  from  keep- 
ing a  liquor  nuisance.^ 

A  conviction  of  the  husband  for  maintaining  a  liquor  nuisance 
m^  be  no  bar  to  a  conviction,  on  the  same  evidence,  of  the  wife.* 


eantra,  under  statutes,  State  v,  Nutt,  may  be  convicted  on  proof  of  commis- 
28  Vt.  698,  1856 ;  Miller  v.  State,  3  sion  of  two  former  acts  without  proof 
Ohio  St.  475, 1854.  of  conyiction.    State  v.  GaflTeny,  66 

*  State  V.  Lincoln,  50  Vt.  644, 1878 ;   Iowa,  262, 1885. 

State  V.  Inness,  53  Me.  536,  1866;  '  State  v.  Grames,  68  Me.  418, 1878 ; 
Com.  V,  McCauley,  105  Mass.  69,  Tuttle  v.  Com.,  2  Gray,  505,  1864; 
1870;  State  v.  Williams,  30  N.  J.  Com.  v.  Porter,  4  Ibid.  426,  1855. 
L.,  (1  Vroom)  102,  1862;  Martin  v.  See,  as  to  sales  by  "retail,"  infra. 
State,  59  Ala.  34, 1877.  i  1514  a;  Weil  v.  State,  52  Ala.  19, 

*  Whart.  Cr.  PI.  &  Pr.  {  472;  State  1875;  Lawson  v.  State,  55  Ibid.  118, 
V.  Moriarty,  50  Conn.  415, 1883 ;  State   1876. 

V.  Wheeler,  62  Vt  489, 1890.  ^  Com.  v.  Robinson,  126  Mass.  259, 

»  State  V.  Head,  3  R.  I.  135, 1855 ;   1879,   citing   Com.  v.  Armstrong.  7 

State  V.  Dewey,  65  Vt.  196, 1892.  Gray,  49, 1856 ;  Whart.  Cr.  PI.  &  Pr. 

^  State  V.  Birmingham,  Busbee,  120,  2  472 ;  State  v.  Sterrenberg,  69  Iowa, 

1853 ;  see  Whart.  Cr.  PL  &  Pr.  {  456 ;  544,  1886. 

McBride's  Case,  4  McCord,  382, 1827.       »  Com.  v.  McShane,  110  Mass.  502, 

*  That  "  drinks  "  taken  in  succes-  1872 ;  see  Whart.  Cr.  PI.  &  Pr.  J  472 ; 
sion  may  be  severed,  see  Weireter  v.  State  v,  Graham,  73  Iowa,  553,  1887 ; 
State,  69  Ind.  269,  1879 ;  State  v.  State  v.  Webber,  76  Iowa,  686,  1888 ; 
Small,  31  Mo.  197, 1860.  On  trial  of  State  v.  Brown,  75  Iowa,  768, 1888. 
indictment  for  the  illegal  sale  of  liq-  »  Com.  v.  Welsh,  97  Mass.  598, 1867. 
nor  on  third  offence,  the  defendant  See  mpra,  H  79-81 ;  infra,  3  1509. 
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VIII.    HrSBAND  AND  WIFE. 

§  1509.  A  feme  covert  may  be  jointly  indicted  with  her  husband 
for  an  ille&:al  sale  made  with  his  approval,  thou&ch  he  was  „ 

1         .  ,  1      T/»  111.1.1  1   FeoMcovert 

at  the  time  absent.^     If  made  by  her  in  his  absence,  and  may  be  re- 
not  under  his  command,  though  in  the  house  in  which  fo^sSes^ 
they  live  and  trade  together,  she  may  be  indicted  singly.*  JJ^^^^^^ 
She  may,  with  the  same  limitation,  be  responsible  for  wife's 
such  a  sale  when  she  is  living  separate  and  apart  from 
her  husband,  and  the  sale  is  without  his  approval.^    But  the  hus- 
band may  be  liable  if  he  have  a  guilty  prior  knowledge  of  his 
wife's  acts,  and  the  business  is  done,  without  his  interfering  to  stop 
it,  in  the  common  domicil,^  though  she  does  business  on  her  own 
account,  and  has  taken  out  a  United  States  license  as  a  retail  dealer.^ 
He  is  liable,  also,  if  he  make  or  countenance  the  sales,  though  the 
house,  or  its  apparatus  for  liquor  selling,  are  owned  separately  by 
the  wife.^    And  it  has  been  ruled  in  Massachusetts  that  even  under 
the  Married  Women's  Acts,  if  a  married  woman  keep  intoxicating 
liquors  for  sale  in  violation  of  law,  in  a  house  occupied  by  herself 
and  her  husband,  and  her  husband  aid  her  in  such  keeping  ;  or  if, 
without  actually  and  actively  aiding  her,  he  is  present,  and  has,  or 
ought  to  have,  knowledge  of  the  fact  and  of  her  intent,  he  can  be 

*  See  «wpra,M  79-81;  State  t;.  Colby,  *  Com.  v,  Coughlin,  14  Gray,  389, 
66  N.  H.  72,  1874;  State  v.  Roberts,  1860;  Com.  v.  Gannon,  97  Maas.  647, 
Ibid.  488,  1876 ;  Com.  v.  Tryon,  99  1867 ;  Com.  v.  Reynolds,  114  Ibid. 
Maes.  442,  1868 ;  Com.  v,  Kennedy,  806,  1873 ;  Geuing  v.  State,  1  McCord, 
119  Ibid.  211,  1876;  Com.  v.  Hamor,  673,  1822.  See  State  v,  Colby,  66 
8  Gratt  698, 1862.  N.  H.  73,  1874;    State  v,    Roberts, 

•  R.  V.  Crofts,  2  Stra.  1120;  State  v.  Ibid.  483, 1876;  U.  S.  v,  Bonham,  31 
Haines,  86  N.  H.  207,1867;  Com.  v.  Fed.  Rep.  808,  1887;  McClure  v. 
Murphy,  2  Gray,  610,  1864 ;  Com.  v.  Braniff,  76  Iowa,  38,  1888 ;  Com.  v. 
Welsh,  97  Mass.  693,  1867 ;  Com.  v.  Hyland,  166  Mass.  7,  1891. 
Roberts,  132  Ibid.  267,  1882,  a  case  *  Com.  v.  Wood,-97  Mass.  226, 1867 ; 
of  statutory  nuisance.  Supra,  JJ  79-  Com.  v.  Barry,  116  Ibid.  146,  1874; 
81 ;  Com.  v.  Flaherty,  140  Mass.  464,  Com.  v.  Kennedy,  119  Ibid.  211, 1876 ; 
1886;  Com.  V.Hayes,  146  Mass.  289,  Com.  v.  Carroll,  124  Ibid.  30,  1877. 
1887;  Com.  v.  Daley,  148  Mass.  428,  See  Hensleyv.State,  62  Ala.  10,1876; 
1889.  see  mpra,  {  81 ;  in/ra,  {  1631 ;  State  v, 

'  Ibid. ;    Pennybaker   v.    State,    2  Hoxsie,  16  R.  1. 1, 1886. 

Blackf.  484,  1831 ;  State  v,  Collms,  1  •  Com.    v.  Barry,  116  Mass.  146, 

McCord,  366, 1821.    Swpra,  H  79-81 ;  1874 ;  Com.  v,  Pratt,  126  Ibid.  462, 

Caldwell  V.  Grimes,  7  Crim.  Law  Mag.  1879;  Mulvey  v.  State,  43  Ala.  316, 

824, 1886.  1869. 

379 


§  1510.]  CRIMES.  [book  II. 

convicted  of  such  illegal  sale  or  keeping/  even  though  he  has  no 
share  in  the  profits.^  But  if  his  wife  have  a  license,  this  protects 
her  husband  when  acting  for  her.' 


IX,   AVERMENT   AND   PROOF  OF   VENDEE. 

§  1510.  The  prevalent  opinion  is  that  in  an  indictment  against  a 
person  for  selling  spirituous  liquors  by  the  small  measure, 
opinion  is  without  a  license,  it  is  not  necessary  that  it  should  be 
dee  need  averred  to  whom  the  sale  was  made,  or  the  number  of 
not  \m  f}^Q  vendees.*  But  in  some  States,  and  on  principle  with 
greater  apparent  reason,  it  is  determined  that  in  the  in- 
dictment the  name  of  the  person  to  whom  the  sale  was  made  must 


1  Com.  V.  Welch,  97    Mass.    693,  1838 

1867 ;  Com.  v,  Barry,  115  Ibid.  146,  1879 

1876;  Com.  v.  Carroll,  124  Ibid.  30,  1870 

1877;  Com.  v.  Pratt,  126  Ibid.  462,  1867 

1879.    That  at  common  law  the  hus-  1878 

band     cannot    under   such    circum-  1878 

stances  defend,  on  the  ground  that  he  1868 


had  remonstrated  with  his  wife  for  499, 1882;  Carter  v.  State,  68  Ga.  626, 


State  V.  Staley,  3  Lea,  565, 
Biley  v.  State,  43  Miss.  897, 
State  V.  Bogers,  39  Mo.  431, 
State  V.  Jaques,  68  Ibid.  260, 
Smouse  v.  State,  49  Iowa,  634, 
Stete  V.  Gummer,  22  Wis.  441, 
State  V.  Schweiter,  27  Kans. 


Powell  t;.  State,  69  Ala.  10, 
State  V.  Kuhn,  24  La.  An.  474, 
State  V.  Parnell,  16  Ark.  606, 
Johnson  v.  State,  40  Ibid.  453, 
Cochran  t;.  State,  26  Tex.  678, 
State  V,  Heldt,  41  Ibid.  220, 
Whart.  Cr.  PI.  &  Pr.  ?  Ill; 


such  sales,  see  State  v,  McDaniel,  1   1882; 

Houst.  C.    C.  506,    1877.    And   see  1880 

State  V,  Colby,  55  N.  H.  72,  1874;   1872 

Com.  V,  Barry,  115  Mass.  146,  1876;   1855 

State  v.  Boberts,  55  N.  H.  483, 1876 ;   1883 

Com.  V,  Reynolds,    114    Mass.    306,   1863 

1873 ;  but  see  Com.  v.  Hill,  (Mass.)  10  1874 

Crim.  Law  Mag.  283, 1887.  Whart.  Crim.  Ev.  J  97 ;   Dansey  v, 

■  Com.  V.  Kennedy,  119  Mass.  211,  State,  23  Fla.  316, 1887  ;  Lea  v.  State, 
1875.  64  Miss.  201,  1886 ;  State  v.  Ferrell, 

»  State  V.  Hunt,  29  Kans.  762, 1883.  30  W.  Va.  683, 1888 ;  State  v.  Brown, 
As  to  right  of  married  woman  to  take  41  La.  An.  771,  1889 ;  Junction  City 
out  a  license,  see  Amperse  v.  City,  59  v.  Webb,  44  Kans.  71,  1890 ;  U.  S. 
Mich.  78, 1886.  v.  Warwick,  51  Fed.  Rep.  280, 1892; 

*  State  V.  Munger,  15  Vt.  290, 1843 ;  State  v,  Moseli,  49  Kans.  142,  1892 ; 
People  V.  Adams,  17  Wend.  475, 1837 ;  Williams  v.  State,  89  Ga.  483,  1892; 
Osgood  v.  People,  39  N.  Y.  449, 1868 ;  State  v.  Chisnell,  36  W.  Va.  659, 
State  V.  Webster,  5  Halst.  293,  1829 ;   1892. 

Com.  V.  Dove,  2  Va.  Cas.  26,  1815 ;  In  Rough  v.  Com.,  78  Pa.  495, 1875, 
Halstead  v.  Com.,  5  Leigh,  724, 1835 ;  the  name  of  the  vendee  was  left  blank. 
Com.  V.  Smith,  1  Gratt.  553,  1844;  It  was  held  that  it  was  within  the  dis- 
State  V.  Pendergast,  20  W.  Va.  672,  cretion  of  the  court  below  to  amend 
1882 ;  State  v.  Muse,  4  Dev.  &  Bat.  319,  it  by  inserting  the  vendee. 
1839 ;  Morrison  v.  Com.,  7  Dana,  219, 
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be  specified,  if  known.^  But  in  view  of  the  fact  that  the  oflfence  is 
not,  like  assault,  directed  against  an  individual,  but,  like  nuisance, 
directed  against  the  community,  we  may  reconcile  ourselves  to  the 
more  convenient  practice  of  omitting  the  name  of  the  vendee  in  all 
cases  where  the  statutes  forbid  sales  irrespective  of  persons. 

When  the  defendant  is  charged  with  being  a  "  common  seller,'^ 
then  it  is  agreed  on  all  sides  that  the  vendee  need  not  be  named.^ 

§  1511.  Where  the  vendee  must  be  named,  and  hb  name  was  at 
the  finding  unknown,  it  is  enough  so  to  aver  it,  and  it  will 
be  no  variance,  though  it  appear  that  subsequently  to  the  may  be 
finding  the  name  became  known.*     If,  however,  the  name  *^^^^^ 
were  known  to  the  grand  jury,  or  could  have  been,  if  they 
asked,  the  variance  may  be  fatal.^ 

§  1512.  Where  the  vendee^s  name  is  averred,  a  variance  may  be 
fatal.^  And  this  is  the  case  where  the  allegation  is  a  sale  to  A., 
and  the  proof  is  a  sale  to  A.  and  B.^     In  such  cases  whether  the 

"  CJom.  V.  Thurlow,  24  Pick.  374,  »  Whart.  Crim.  Ev.  {  97 ;  Robereon 

1887;  State  v.  Doyle,  11  R.  I.  574,  v,    Lambertville,   88    N.    J.    L.,  69, 

1874 ;  State  v.  Plainfield,  44  N.  J.  L.  1875 ;  State  v.  Bryant,  14  Mo.  340, 

118, 1882 ;  State  V.  Steedman,  8  Rich.  1851;   Blodget  v.  State,  3  Ind.  403, 

312, 1855 ;  State  V.  Jackson,  4  Blackf.  1852;   Ashley  v.  State,  92  Ind.  559, 

49,  1835 ;  McLaughlin  v.  State,    45  1883 ;  State  v.  Carter,  7  Humph.  158, 

Ind.  338,  1873 ;  Wreidt  v.  State,  48  1846.    The  State  need  not  prove  that 

Ibid.  579,  1874;  Wilson  v.  Com.,  14  the   name    was    unknown.    Com.    v. 

Bush,  159,  1878 ;  Dorman  v.  State,  34  Luddy,  143  Mass.  563, 1887. 

Ala.  216,   1858 ;  Capritz  v.  State,  1  ^  Blodget  v.  State,  3  Ind.  403, 1852 ; 

Md.  569,  1852;  State  t;.  Walker,  8  Whart.  Crim.   Et.  2  97;    Moore  v. 

Harring.  547,  1839 ;  Neales  v.  State,  State,  79  Ga.  498,    1887 ;    Com.    v. 

10  Mo.  499, 1847 ;  OTerruled  by  State  Pratt,  145  Mass.  248, 1887.    But  it  is 

V,  Rogers,  39  Ibid.  431,   1867.    See  too  late  to  take  the  objection  after  de- 

wpra,  i  1493 ;  Whart.  Crim.  Ev.  i  97 ;  fendant  has  proceeded  to  trial.    Peo- 

Whart.  Cr.  PI.  &  Pr.  i  111 ;  People  v,  pie  v.  Bradley,  11  N.  Y.  Sup.  594, 

Minnock,  52  Mich.  628,  1884;  State  1890. 

V.  Pischel,  16  Nebr.  608, 1884;  Dixon  *  Com.  v.  Shearman,  11  Cush.  546, 

V.  State,  21   Tex.  App.  517,    1886;  1853,  citing  Com.  v.  Hall,  3  Pick.  262, 

Martin  v.  State,  31  Tex.  Cr.  27, 1892,  1820;    Com.  v.  Brown,  2  Gray,  358, 

under  local  option ;  State  v,  Martin,  1854 ;  Com.  v.  Mehan,  11  Gray,  321, 

108  Mo.  117,  1891,  sale  by  druggist  1858;   Com.  v.  O'Heam,  132  Mass. 

without  a  physician's  prescription.  553, 1882 ;  Com.  v.  Whelan,  134  Ibid. 

^  Supra,  i  1502.    See  State  v.  Cot-  206,  1883.    See  U.  S.  v.  Howard,  3 

tie,  15  Me.  473, 1839,  where  the  sell-  Sumn.  12,  1837 ;  State  v.  Nulty,  47 

ing  was  averred  to  "  divers  persons ;"  Eans.  259, 1891. 

Com.  V.  Hart,   11  Cush.   130,  1853,  >  Iseley  v.  State,    8    Blackf.    403, 

where  it  was  held  that  the  averment  1847 ;    Brown  v.  State,  48    Ind.  38, 

of  particular  sales  could  be  rejected  1874;  State  v.    Wolf,    46    Mo.    584, 

as  surplusage.  1870;  and,  vice  versa,  Tyler  v.  State 

381 


§  1612  a.]  CRIMES.  [book  n. 

names  are  idem  aonans  is  for  the  jury.^  An  allegation  in  an 
Vendee  indictment  that  the  defendant  sold  spirituous  liquors  to 
when  A.  is  proved  by  evidence  that  A.  bought  the  Uquors  of 
must  be  the  defendant  for  B.,  at  B/s  request  and  with  his  money, 
proTed-  i^nthout  disclosiug  that  fact  to  the  defendant.'  Where, 
however,  the  s^ency  is  disclosed,  the  sale  in  States  where  the  law 
requires  the  vendee  to  be  named  must  be  averred  to  have  been  to 
the  principal  and  not  to  the  s^ent.' 

The  rule  in  cases  where  the  act  derives  its  ill^ality  from  the 
character  of  the  vendee  is  elsewhere  considered/ 

X.  AVERMENT  AND  PROOF  OP  SALE. 

1.  How  Sale  is  to  be  averred.^ 

§  1512  a.  As  has  been  already  incidentally  seen,  statutes  are  in 
force  in  several  jurisdictions  prohibiting  sales  of  intoxicating  liquors 
to  minors  and  to  drunkards.  The  specific  prohibitions  come  in  most 
Sales  to  cases  to  our  notice  from  the  fact  that  in  cases  in  which 
™™o«*jd  it  can  be  done  with  any  plausibility,  the  defence  is  set 
specially  up  that  the  defendant  did  not  know  that  the  purchaser 
P"*  *  *  *  was  a  minor  or  was  a  drunkard.  All  that  would  be 
necessary,  were  such  a  defence  admitted,  to  enable  the  dramnseller 
to  defy  the  law  triumphantly  in  such  cases,  would  be  for  him  to  be 
invincibly  ignorant  of  the  character  of  those  coming  to  him  to  pur- 
chase ;  and  thus  the  most  stolid  and  wicked  of  dram-sellers  would 
be  those  whom  the  law  would  most  effectually  protect  in  their 

69  Miss.  395,  1891;  hut  contra,  Qt&te  *  Supra,  g  1507;   infra,  i  1512  a; 

V.  Coulter,  40  Eans.  87, 1888.  Aultfather  v.  State,  4  Ohio  St.  467, 

^  Ck>m.  V.  Mehan,  mpra,  citing  B.  v,  1855 ;  Dukes  v.  State,  79   Ga.    795, 

Davis,  2  Den.  C.  C.  231,  1851 ;  Whart  1887. 

Crim.  Ey.  {  96 ;  Echlert  v.  State,  93  >  That  it  is  enough  if  indictment 

Ind.  76,  1883 ;  Walter  v.  State,  105  follow  statute,  see  generally,  State  v. 

Ind.  589,  1885,  that  "  Jack "  is  good  Wentworth,  65  Me.  234, 1875 ;  Whit- 

for  "John";  State  v.  Sannerud,  38  ing   v.    State,  14  Conn.  487,    1842; 

Minn.  229,  1888;  State  v.  Best,  108  State  v.  Miller,  24  Ibid.  522,  1856; 

N.  C.  747,  1891 ;  Slaughter  v.  State,  Com.  v.  Hickey,  126  Mass.  250, 1879 ; 

(Tex.)  21  S.  W.  Rep.  247,  1898.  Glass  v.  Com.,  33  Gratt.  827,  1880 ; 

«  Com.   V.    Perley,    2    Cush.    559,  State  v.  Connor,  30    Ohio   St.  405, 

1848 ;    Com.  v.  Gormley,   133  Maas.  1876 ;  State  v,  Joyner,  81  N.  C.  534, 

580, 1882.  1879;  State  v.  Ballard,  13  Ala.  413, 

«  Com.    V.    Bemby,    2   Gray,  508,  1847 ;   State  t>.  Odam,  2  Lea,    220, 

1854 ;  Com.  v.  Fowler,  145  Maes.  398,  1879 ;  State  v.  Smouse,  49  Iowa,  634, 

1888.  1878. 
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nefarious  work.  Henoe  it  is  that  ^ost  statutes  prohibiting  sales  to 
minors  and  to  drunkards  do  not  include  the  qualification  '^  know- 
ingly/'  and  the  better  opinion  is  that,  under  such  statutes,  even 
honest  ignorance  on  the  defendant's  part,  though  ground  for  an 
appeal  to  executive  clemency,  is  no  defence  in  bar.^  On  the  other 
hand,  it  is  held  in  some  jurisdictions  that  when  the  defendant  can 
show  that  he  took  due  care  to  inquire  as  to  the  purchaser's  status  so 
far  as  it  involves  the  right  to  buy  intoxicating  drinks,  this  is  a 
defence.'  In  any  view,  when  the  statute  includes  the  qualification 
"  knowingly,"*  then  no  conviction  can  take  place  unless  guilty 

^  See  9upra,  |{  88, 1607.    As  to  neg-  84, 1890 ;  State  v,  Baer,  87  W.  Va.  1, 

ativing  permission  of  parent  or  guar-  1892 ;  Harkey  v.  State,  89  Ga.  478, 

dian,  see  supra,  i  1499.    That  this  is  1892 ;  Fehn  v.  State,  8  Ind.  App.  668, 

the  rule  with  regard  to  sales  to  minors,  1891 ;    Com.  v.   Murphy,  166  Mass. 

see  Com.  v.  Emmons,    98  Mass.  6,  284,1892;  Com.  v.  Stevens,  166  Mass. 

1867,  where  it  was  held  in  a  prosecu-  291,  1892 ;  Burnett  v.  State,  92  Gki. 

tion  for  admitting  a  minor  to  gamble  474, 1898;  State  v,  Austin,  114  N.  C. 

that  evidence  that  the  "  minor  "  repre-  866,  1894. 

sented  himself  of  full  age  was  inad-  '  Brown  v.  State,  24  Ind.  113, 1866 ; 

missible,  and  that  the   scienter  was  Fahrbach  v.  State,  Ibid.    77,   1866; 

irrelevant;  Boberge  v,  Bumham,  124  Bobinius  v.  State,  63  Ibid.  236, 1878; 

Ibid.  277,  1878 ;   Com.  v,  Finnegan,  Bobinius  v.  State,  67  Ibid.  94,  1879 ; 

Ibid.  324, 1878,  where  the  same  doc-  Faulks  v.  People,  39  Mich.  200, 1878 ; 

trine   was    applied    to   the   sale   of  State  v.  Boucher,  69  Wis.  477,  1884 ; 

liquors ;  McCutcheon  v.  People,  69  HI.  Adler   v.    State,    66   Ala.  16,  1876 ; 

601, 1873,  aff.  Bells  v.  People,  4  Scam.  Hunter  v.  State,  (Ind.)  6  Crim.  Law 

498,    1843;    Farmer    v.   People,    77  Mag.  644,  1886;  Ereamer  v.    State, 

Ibid.  322, 1876;  Humpeler  v.  People,  (Ind.)  8  Crim.  Law  Mag.  214,  1886; 

92  Ibid.  400, 1879 ;  State  v.  Cain,  9  W.  Mulreed  v.  State,  107  Ind.  62,  1886 ; 

Va.  669, 1876 ;  State  v,  Gilmer,  Ibid.  Com.   v.    Stevenson,  142  Mass.  466, 

641,  1876;  Ulrich  v.  Com.,  6  Bush,  1886;  Behler  v.  State,  112  Ind.  140, 

400, 1869 ;  State  v,  Hartfiel,  24  Wis.  1887 ;  People  v.  Welch,  71  Mich.  648, 

60, 1869 ;  Bedmond  v.  State,  36  Ark.  1888  ;  People  v.  Hinchman,  76  Mich. 

68, 1880 ;  Crampton  v.  State,  37  Ibid.  687, 1889 ;  People  v,  Hughes,  86  Mich. 

108, 1881 ;  Edgar  v.  State,  Ibid.  219,  180, 1891 ;  Freiberg  v.  State,  94  Ala. 

1881 ;  State  v,  Probasco,  62  Iowa,  400,  91, 1892.    See,  also,  Ohio  cases  as  to 

1883;  Loeb  v.  State,  76  Ga.  268,1886;  scienter  in  sales  to  drunkards  to  be 

Carroll  v.  State,  (Md.)  7  Crim.  Law  hereafter  noticed,  and  explanation  of 

Mag.  77, 1886 ;  State  v.  Phenline,  16  these  cases  given,  stq)ra,  i  88. 

Oreg.  107,  1888,  such  an  act  is  con-  '  See  Marshall  v.  State,  49  Ala.  21, 

stitutional).    People     v,    Biley,    71  1874;  Smith  v.  State,  24  Tex.  647, 

Mich.  349,  1888;  State  v,  Mueller,  38  1869.    C/,  Felton  v.  U.  S.,  96  U.  S. 

Minn.  497, 1888 ;  Com.  v.  Houle,  147  699, 1877 ;  Koblenschlag  v.  State,  23 

Mass.  380,  1888 ;  Com.  v.  Sellers,  130  Tex.  App.    264,  1887 ;    Williams  v. 

Pa.  32,  1889;  In  re  Carlson,  127  Pa.  State,  23  Tex.  App.  70, 1887;  Walker 

330, 1889;  State  v.  Farr,  34  W.  Va.  v.  State,  26  Tex.   App.    448,  1888; 
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Johnson  v.  State,  83  Ga.  553,  1889;  Ga.  785,  1892;  Maacowitz  v.  State,  49 
Jones  V.  State,  67  Miss.  Ill,  1890;  Ark.  170, 1887.  But  contra,  see  Yakel 
Cokerv.  State,  91  Ala.  92, 1890;  Woods  v.  State,  30  Tex.  App.  391,  1891; 
V.  State,  (Tex.)  20  S.  W.  Rep.  915,  Sumner  v.  State,  4  Ind.  App.  403, 
1893 ;  Gaines  v.  State,  (Tex.)  21  S.  W.  1892.  Where  statute  requires  the 
Bep.  367,  1893 ;  Slaughter  v.  State,  consent  of  a  parent,  it  is  no  defence 
(Tex.)  21  S.  W.  Bep.  247, 1893 ;  Ran-  that  the  parents  are  both  dead  and 
dall  V,  State,  (Tex.)  22  S.  W.  Rep.  the  minor  has  no  guardian ;  Blair  v. 
411,  1893 ;  Jones  v.  State,  32  Tex.  Or.  State,  81  Ga.  628,  1888  ;  nor  is  it  a 
110,.  1893 ;  Reynolds  v.  State,  32  Tex.  defence  where  the  statute  requires  the 
Cr.  36, 1893 ;  Schurzer  v.  State,  (Tex.)  written  consent  of  parent,  that  the 
25  S.  W.  Rep.  23,  1894.  As  to  the  father  was  present  and  gave  his  oral 
analogous  case  of  gambling  with  consent ;  Blahut  v.  State,  54  Ark.  538, 
minors,  see  supra,  1 1465  d.  1891.   See,  also,  State  v.  Lawrence,  97 

In  Siegel  v.  People,  106  111.  89,  N.  C.  492,  1887 ;  Miller  v.  State,  55 
1883,  it  was  held  that  the  sale  of  three  Ark.  188, 1891 ;  under  such  a  statute 
glasses  of  beer  to  an  adult  by  a  a  general  permit  of  parent  is  void; 
saloonkeeper,  the  adult  paying  there-  Gill  v.  State,  86  Ga.  751, 1891 ;  Dixon 
for,  and  giving  one  of  the  glasses  of  v.  State,  86  Ga.  754,  1891 ;  that  the 
beer  to  a  minor,  who  drinks  the  same,  burden  of  proof  of  consent  is  on  de- 
does  not  by  itself  make  the  seller  fendant,  see  Payne  v.  State,  (Tex.) 
liable  under  the  statute,  although  the  19  S.  W.  Rep.  677, 1892;  that  a  phy- 
minor  may  have  Aimished  the  money  slcian  is  liable  for  giving  prescription 
with  which  to  procure  the  same,  the  to  minor,  see  State  v.  McBrayer,  98  N. 
seller  not  knowing  or  having  reason  C  619, 1887 ;  and  see  State  v.  Dufiy, 
to  know  that  fact.  It  was  said  by  the  57  Conn.  525, 1889,  and  State  v.  Drake, 
court,  however,  that  a  case  might  86  Tex.  329,  1894,  for  allowing  minor 
arise  where  the  barkeeper  ought  to  to  loiter  on  premises, 
know,  from  the  circumstances,  that  But  the  sale  to  an  adult  who  then 
the  person  purchasing  liquor  is  being  treats  minor,  under  a  statute  forbid- 
used  by  a  minor  as  a  screen  to  conceal  ding  the  *^  letting  V  minors  have  in- 
his  own  participation,  and  in  such  toxicating  drinks  or  ** furnishing" 
case  the  vendor  would  be  liable  under  drinks  to  them,  is  a  sale  to  a  minor ; 
the  statute.  The  question,  however,  State  v.  Munson,  25  Ohio  381, 
whether  such  facts  exist  should  be  1874;  Echlert  v.  State,  93  Ind.  76, 
submitted  to  the  jury  on  the  evidence.  1883 ;  Gillan  v.  State,  47  Ark.  555, 
That  one  who  thus  purchases  for  a  1886 ;  Com.  v.  O'Leary,  143  Mass.  95, 
minor  is  not  a  seller,  see  Cox  v.  State,  1886 ;  Page  v.  State,  84  Ala.  446, 
(Miss.)  3  So.  Rep.  373, 1888 ;  Bryant  1887.  So  when  a  minor  acts  as  agent 
V.  State,  82  Ala.  51,  1886.  That  a  of  adult.  People  v.  Garrett,  68  Aiich. 
sale  to  a  minor  for  parent  when  the  487,  1888 ;  State  v.  Best,  108  N.  C* 
agency  is  disclosed  is  not  illegal,  see  747, 1890;  State  v.  Scoggins,  107  N.  C. 
the  following:  State  v.  McMahon,  959,  1890;  People  v.  Neumann,  85 
(Conn.)  8  Crim.  Law  Mag.  512, 1886 ;  Mich.  98,  1891 ;  State  v.  McCance, 
O'Connell  v.  O'Leary,  145  Mass.  311,  110  Mo.  398, 1892.  A  fortiori,  where 
1887 ;  Monaghan  v.  State,  66  Miss,  saloonkeeper  suggests  that  adult  buy 
613,  1889;  Waldstien  v.  State,  29  Tex.  for  minor  Liles  v.  State,  88  Ala.  139, 
App.  82,  1890 ;  Wallace  v.  State,  54  1889.  Also  sale  to  minor  of  alcohol. 
Ark.  542,  1891;  Dixon  v.  State,  89  though  he  intended  to  bum  it  in  a 
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knowledge  be  proved.  The  same  distinctions  are  taken  with 
regard  to  sales  to  drunkards.^ 

When  the  offence  consists  in  the  vendee's  minority/  such  minor- 
lamp.  Backer  v.  State,  (Tex.)  24  S.W.  to  a  person  of  knovm  intemperate 
Bep.  902, 1894.  habits. 

How  age  is  to  be  proved  is  else-  In  Barnes  v.  State,  nipra,  it  was  said 

where  discussed.     Whart.  Crim  £y.  by  Ellsworth,  J.,  for  the  court,  that 

22  236, 311, 459.  See  Hill  v.  Eldredge,  "  knowledge  of  one^s  character,  as  a 
126  Mass.  234,  1879 ;  Vangorden  v,  common  drunkard,  is  not  essential  to 
State,  49  Ind.  518, 1875 ;  Bobinius  v.  subject  the  offender  to  the  penalty  of 
State,  63  Ibid.  235,  1878;  State  v.  the  law/'  and  it  was  held  that  the 
Cain,  9  W.  Va.  559, 1876 ;  Johnson  v.  same  rule  applies  to  unlawftil  sales  to 
People,  83  111.  431,  1876 ;  Bain  v,  minors  and  students  in  colleges.  In 
State,  61  Ala.  751,  1878 ;  Gamer  v.  Humpeler  v.  People,  supra,  Craig,  C. 
State,  (Tex.)  13  S.W.  Bep.  1004,  1890.  J.,  giving  the  opinion  of  the  court, 
That,  in  a  doubtful  case,  the  jury  said :  ^*  The  statute  makes  a  sale  to  a 
ought  not  to  rely  exclusively  on  in-  person  in  the  habit  of  getting  intoxi- 
spection,  see  Ihringer  v.  State,  53  Ind.  cated  a  crime,  and  that,  too,  without 
251, 1876.  But  see  State  v.  Arnold,  regard  to  the  question  whether  the 
13  Ired.  184, 1851.  vendor  had  knowledge  of  the  habits 

^  Cundy  v,  Le  Cocq,  51 L.  T.  (N.  S.)  of  the  person  to  whom  the  sale  was 

265, 1883  ;  Ceorge  v.  Gobey,  128  Mass.  made  or  not."     See,  also.  State  v. 

289, 1880 ;  Barnes  v.  State,  19  Conn.  Hubbard,  60  Iowa,  466, 1883.    As  to 

398,  1849 ;  Humpeler  v.  People,  92  111.  statutory  notice  to  be  given  in  cases  of 

400,1879;  State  v.  Heck,  23  Minn,  habitual  drunkards,  see  Engle  v.  State, 

549, 1877 ;  State  V.  M'Ginnis,  30  Ibid.  97    Ind.    122,    1884;     McDonald   v. 

52, 1882.    See  contra,  Miller  v.  State,  Casey,  84  Mich.  505, 1891. 

5  Ohio  St.  275, 1855 ;  Crabtree  v.  State,  '  Aultfather   v.  State,  4  Ohio  St. 

30  Ibid.  882, 1876 ;   Stanley  v.  State,  467,  1855,  aff.  Miller's  Case,  3  Ibid. 

23  Ala.  27, 1851;  Smith  v.  State,  55  475, 1854;  Grunkemeyer  v.  State,  25 
Ibid.  1,  1878;  Brow  v.  State,  (Ind.)  Ibid.  548,  1874;  State  v.  Brown,  51 
7  Crim.  Law  Mag.  119,  1885;  O'Con-  Conn.  1,  1883;  State  v.  Boncher,  59 
nor  V,  Conzen,  23  N.  Y.  Week.  Dig.  Wis.  477, 1884;  Com.  v.  O'Leary,  143 
533, 1886;  Com.  v.  Julius,  143  Mass.  Mass.  95, 1886;  Shaffer  v.  State,  106 
132,  1886 ;  State  v.  Shortell,  93  Mo.  Ind.  319, 1886 ;  Town  of  New  Decatur 
123, 1887 ;  Com.  v.  McNeff,  145  Mass.  v,  Lande,  93  Ala.  84,  1890 ;  State  v. 
406,  1888 ;  Eammann  v.  People,  124  Boggess,  36  W.  Va.  713,  1892 ;  but 
HI.  481,  1888;  Com.  v,  Trimble,  150  contra,  see  Com.  v.  Murphy,  155  Mass. 
Mass.  89, 1889 ;  Cook  v.  State,  25  Fla.  284, 1892 ;  State  v.  Shoemaker,  4  Ind. 
698,  1889;  State  v.  Smith,  122  Ind.  100, 1853,  where  it  was  held  that  the 
178, 1889 ;  SchuUherr  v.  State,  68  Miss,  negation  of  permission  must  be  ex- 
227, 1890;  Dolan  t;.  State,  122  Ind.  haustive;  Meyer  v.  State,  50  Ind.  18, 
141, 1889 ;  Com.  v,  Zelt,  138  Pa.  615,  1875,  where  this  rule  was  modified ; 
1891 ;  Jones  v.  State,  (Ala.)  14  So.  Freiberg  v.  State,  94  Ala.  91,.  1892 ; 
Bep.  772,  1894 ;  Atkins  v.  State,  60  Newman  v.  State,  63  Ga.  533,  1879, 
Ibid.  45, 1880 ;  apparently  contra  was  where  it  was  held  that  negation  of 
on  a  statute  making  the  offence  to  sell  ''  from  mother,"  under  the  statute,  was 
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ity  at  the  time  of  sale  should  be  averred^  and  so  of  drunkenness, 
using  the  terms  of  the  statute.^ 

§  1512  6.  The  limitations  of  the  statute  as  to  the  offence  must  be 
- .   .^  ^.      followed  in  the  indictment.^    Hence  the  alleiration,  drank 

Limitation  o  7 

of  statate  on  the  premises,  when  part  of  the  statutory  offence,  must 
iowed.°       be  specific.^    But  unless  part  of  the  enacting  clause,  the 

not  sufBcienty  unless  the  father's  death  v.  People,  (Colo.)  87  Pac.  Rep.  29, 
was  averred;  State  v.  Emerick,  35  1894;  Flemming  v.State,  (Tex.)22  S. 
Ark.  324, 1880,  where  it  was  held  that  W.  Bep.  1038,  1893,  so  also  in  the 
the  negation  must  extend  to  the  recognizance  on  appeal,;  that  indict- 
guardian ;  all  provisoB  in  such  statute  ment  need  not  allege  sale  did  not 
should  be  negatived.  Page  v.  State,  84  take  place  in  incorporated  village, 
Ala.  446, 1887 ;  as  also  where  sales  to  see  State  v.  Tamler,  19  Oreg.  528, 1890. 
female  in  wine  room  are  charged.  Under  a  local  option  law,  the  in- 
Walker  v.  People,  (Colo.)  37  Pac.  dictment  must  set  forth  not  only  the 
Bep.  29, 1894.  passage  of  the  law,  but  also  with  more 

^  State  V.  Connor,  30  Ohio  St.  405,  or  less  fulness  that  all  the  prerequi- 
1876;  Berry  v.  State,  67  Ind.  222, 1879,  sites  of  the  election  were  observed, 
aff.  State  v,  Snyder,  66  Ibid.  203 ;  and  this  must  be  followed  by  proof. 
Geraghty  v.  State,  110  Ind.  103, 1886 ;  James  v.  State,  21  Tex.  App.  189, 
Woods  V.  Town,  19  Oreg.  108, 1890 ;  1886 ;  Ex  parte  Sublett,  23  Tex.  App. 
Attlesy  V,  State,  (Miss.)  12  So.  Bep.  309,  1887 ;  Cames  v.  State,  23  Tex. 
210,  1892 ;  Tatum  v.  State,  68  Ala.  App.  449,  1887 ;  Phillips  v.  State,  23 
147,  1879,  where  it  was  held  that,  Tex.  App.  304,  1887 ;  Jones  v.  State, 
after  stating  that  the  defendant  was  of  67  Md.  256,  1887 ;  Bryant  v.  State,  65 
known  intemperate  habits,  it  is  not  Miss.  435, 1888 ;  Norton  v.  State,  65 
necessary  to  negative  physician's  pre-  Miss.  297,  1887;  Loughbridge  v.  State, 
scription.  (Miss.)  3  So.  Bep.  667, 1888 ;  Ex  parte 

•  See  State  v.  Orton,  41  Ark.  305,  Burrage,  26  Tex.  App.  35,  1888 ;  Nin- 
1883 ;  State  v,  Cathey,  Ibid. ;  State  v.  enger  v.  State,  25  Tex.  App.  449, 1888  ; 
Perkins,  63  N.  H.  368, 1885 ;  State  v.  Croom  v.  State,  25  Tex.  App.  556, 1888 ; 
Kane,  15  B.  I.  395,  1886;  State  v.  Cook  v.  State,  25  Fla.  698, 1889 ;  Toole 
Perkins,  58  Vt  722, 1886 ;  Marquardt  v.  State,  88  Ala.  158. 1889 ;  Ezzell  v. 
V,  State,  52  Ark.  269, 1889 ;  Arring-  State,  29  Tex.  App.  521, 1891 ;  People 
ton  V.  Com.,  87  Va.  96, 1890 ;  Frank  v.  v,  Adams,  95  Mich.  541,  1893 ;  West 
Com.,  (Ky.)  15  S.  W.  Bep.  877, 1891 ;  v.  State,  70  Miss.  598,  1893  ;  Stringer 
Janks  V.  State,  29  Tex.  App.  233, 1890 ;  v.  State,  32  Fla.  238, 1893,  that  on  an 
People  f .  Haas,  79  Mich.  449, 1890 ;  indictment  for  sale  without  a  license 
Stone  V.  State,  (Miss.)  7  So.  Bep.  500,  it  is  a  good  defence  that  the  local  op- 
1890 ;  People  v.  Sullivan,  83  Mich,  tion  law  had  been  passed. 
355,  1890;  People  v.  Drennan,  86  »  Teft  v.  Com.,  8  Leigh,  721,  1837; 
Mich.  445,  1891,  as  to  proper  time  State  v,  Charlton,  11  W.  Va.  332, 
to  make  objection  to  indictment ;  1877,  where  the  place  was  stated  dis- 
McDonald  v.  State,  68  Miss.  728, 1891 ;  junctively,  which  was  held  defective ; 
Williams  v.  State,  89  Ga.  483,1892;  Higgins  v.  People,  69  111.  11,  1873 
Cost  V.  State,  96  Ala.  60,  1892 ;  Geib  (cited  iupra,  i  1499) ;  State  v.  Free- 
V.  State,  31  Tex,  Cr.  514, 1893 ;  Walker  man,  6  Blackf.  248,   1842;  Vander- 
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qualification  "  not  to  be  drunk  where  sold  "  need  not  be  in  the  in- 
dictment.^ 

§  1512  c.  In  some  statutes  there  is  a  specific  prohibition  of  selling 
liquor  within  certain  .distances  from  schools  qr  churches. 
In  such  cases  the  limitation  must  be  expressed  in  the  in-  J^^    ^^^ 
dictment  and  the  proof  must  correspond.'  The  same  rules  ?!iS^^'" 
are  laid  down  in  reference  to  statutes  prohibiting  drink-  schools  or 
ing  "saloons^'  to  be  opened  in  the  neighborhood  of  places 
where  elections  are  held.' 

§  1513.  Where  a  statute  selects  a  particular  kind  of  liquor,  using 
the  term  not  generically,  but  specifically,  on  account  of  its  - 
particular  danger  to  the  community  (as  extreme  instances  dMcnp- 
may  be  taken  as  illustrations  absinthe,  and  preparations  Hquor 
of  opium),  then  the  liquor  in  question,  in  a  prosecution  of  *«™»*^** 

wood  V.  State,  50  Ind.  295, 1875 ;  Burke  limitation  is  in  the  statute.  State  v. 
V,  State,  52  Ibid.  461,  1876,  holding  Joyner,  81  N.  C.  584, 1879.  That  cx- 
that  all  the  prohibited  places  should  ceptions  as  to  liquor  sold  in  package 
be  negatived ;  Boon  v.  State,  69  Ala.  need  not  be  negatiyed,  see  State  ir. 
226, 1881,  where  it  was  held  sufficient  Shaw,  35  N.  H.  217, 1857. 
to  state  that  the  defendant  "  did  sell  '  Com.  v.  Whelan,  184  Mass.  206, 
yinous  or  spirituous  liquors  without  1888 ;  State  v.  Midgett,  85  N.  C.  588, 
a  license";  Woods  v.  Com.,  IB.  1881;  Block  v.  State,  66  Ala.  498, 
Mon.  74, 1840 ;  Overshiner  v.  Com.,  2  1880 ;  Brewer  v.  State,  7  Lea,  682, 
Ibid.  344, 1842 ;  Christian  v.  State,  40  1881 ;  Tillery  v.  State,  10  Ibid.  85, 
Ala.  376,  1868 ;  Jefferson  v.  People,  1882 ;  State  v.  Taryer,  11  Ibid.  658, 
101  N.  Y.  19, 1885;  State  v,  Duggan.  1888;  Hatcher  v.  State,  12  Ibid.  368, 
15  R.  I.  403, 1886 ;  People  v.  Hinch-  1883 ;  Wilson  v.  State,  85  Ark.  414, 
man,  75  Mich,  587,  1889 ;  Blough  v.  1880 ;  Blackwell  v.  State,  36  Ibid.  178, 
State,  121  Ind.  355,1889;  Jeffries  v,  1880;  -Ec^wr^  McClain,  61  Cal.  436, 
State,  52  Ark.  420,  1889 ;  State  v.  1882 ;  State  v.  Orton,  41  Ark.  305, 
Butcher,  1  S.  Dak.  401, 1890 ;  State  v.  1883 ;  Com.  v.  Jenkins,  137  Mass.  572, 
Hafeoos,  1  S.  Dak.  382,1890;  Howell  1884;  Com.  v.  Heaganey,  137  Mass. 
V.  State,  4  Ind.  App.  148, 1891 ;  Wood  574,  1884;  Ragan  v.  State,  67  Miss. 
V,  State,  (Ind.)  36  N.  E.  Rep.  158,  332,  1889 ;  Carlisle  v.  State,  91  Ala. 
1894.  Thattheproofmust  follow  the  1,  1890;  State  v.  Eaves,  106  N.  C. 
indictment,  see  Com.  v,  Luddy,  143  752, 1890 ;  State  v.  Sowers,  111  N.  C. 
Mass.  563,  1887;  Schillings.  State,  685,1892.  For  what  proof  is  requisite, 
116  Ind.  200,  1888.  See  State  v.  see  Com.  v.  Jones,  142  Mass.  573,  • 
Smith,  35  Tex.  132, 1871.  In  what  cases  1886;  Com.  v.  Everson,  140  Mass. 
the  disjunctiye  can  be  used,  see  9upra,  434,  1886 ;  State  v.  Long,  48  Ohio, 
2  1499.  509, 1891.    That  such  acts  are  consti- 

*  Com  V.  Young,  15  Gratt.  664, 1860.   tutional,  see  Heck  v.  State,  44  Ohio, 
Nor  any  other  provisos.    Baeumel  v,  536, 1886;  Meyers  v.  Baker,  120  111.  567, 
State,  26  Fla.  71,  1890.    Nor  is  it  nee-   1887;  Whitney  v.  Township  Board, 
essary  to  ayer  that  liquor  sold  was  not  71  Mich.  234, 1888. 
made  by  the  defendant,  though  this       '  Infra,  i  1832. 
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its  seller,  must  be  described  by  the  statutory  name.^  Where,  how- 
ever, a  generic  term  is  used,  e.^.,  intoxicating  liquor,  then  the  liquor 
sold  may  be  designated  by  its  generic  and  not  by  its  specific  name  f 
and  this  though  the  statute  uses  '^  intoxicating  liquor  "  in  the  alter- 
native.' When,  also,  the  liquor  is  not  specifically  named  in  the 
statute,  and  of  its  intoxicating  properties  the  court  does  not  take 
judicial  notice,  then  it  must  be  specifically  averred  to  be  intoxicat- 
ing.^ In  cases  of  this  class,  questions  of  technical  variance  are  of 
little  moment.*  The  indictment  may  describe  the  liquor  by  the 
statutory  designation,  and  this  will  be  good,  if  true,  though  it  may 
be  superseded  by  a  popular  alioB,^ 


*  Supra,  1 1506.  See  infra,  {  1522  a. 
State  V.  Blaisdell,  33  N.  H.  388, 1856 ; 
State  V.  Hunger,  15  Vt  290,  1843 ; 
Com.  V.  CJonant,  6  Gray,  482,  1856 ; 
€om.  V,  Dean,  14  Ibid.  99, 1859 ;  Ctom. 
i;.  Ryan,  9  Ibid.  137,  1857 ;  State  v. 
Fox.  1  Harr.,  (N.  J.)  152,  1837; 
Downey  v.  8tat»,  20  Ind.  82,  1863; 
State  V,  Oarpenter,  Ibid.  219,  and 
•other  cases  cited  supra,  i  1505.  And 
see  Dant  v.  State,  (Ind.)  5  N.  E.  Bep 
^70, 1886 ;  Brantley  v.  State,  91  Ala 
47,  1890. 

»  Com.  V.  Blaisdell,  33  N.  H.  388 
1856;  Com.  v,  Conant,  6  Gray,  482 
1856  ;  Com.  v,  Odlin,  23  Pick.  279 
1839 ;  Simpson  v.  State,  17  Ind.  444 
1861 ;  Fetterer  v.  State,  18  Ibid.  388 
1862 ;  Downey  v.  State,  20  Ibid.  82 
1863;  Leary  v.  State,  39  Ibid.  360 
1872 ;  Connell  v.  State,  46  Ibid.  446 
1874 ;  Hooper  v.  State,  56  Ibid.  153 
1877;  Wells  v.  State,  69  Ibid.  286 
1879 ;  Noonan  v.  State,  1  S.  &  M.  562 
1844 ;  State  v.  McGinnis,  30  Minn.  52 
1882 ;  State  v.  Packer,  80  N.  C.  439 
1879;  State  v.  Melton,  38  Mo.  368 
1866;  State  v.  Bogers,  39  Mo.  431 
1867;  Foreman  v.  Hunter,  59  Iowa 
550,  1882;  Dansey  v.  State,  23  Fla 
316,  1887;  Savage  v.  Com.,  84  Va 
582,  1888 ;  Callahan  v.  State,  2  Ind 
App.  417, 1891.  And  an  indictment 
charging  the  sale  of  "  beer "  is  suffi- 
cient under  a  statute  forbidding  sale 

388 


of  intoxicating  liquors.  Welsh  v. 
State,  126  Ind.  71, 1890. 

»  State  V.  Packer,  80  N.  C.  439, 
1871;  State  v.  Nerbovig,  33  Minn. 
480, 1885 ;  Davis  v.  State,  50  Ark.  17, 
1887;  Smith  v.  Town  of  Warrior, 
(Ala.)  12  So.  Rep.  418, 1893.  Indict- 
ments in  the  alternative  have  been 
held  good  on  the  ground  that  the 
second  term  was  explanative.  State 
V.  Boncher,  59  Wis.  477,  1884;  Lea  v. 
State,  64  Miss.  201, 1886 ;  Thomas  v. 
Com.,  (Va.)  17  S.  E.  Rep.  788, 1893. 
But  see  contra,  State  v,  Pischel,  16 
Nebr.  490,  1884;  Smith  v.  State,  32 
Nebr.  105,  1891 ;  Grantham  v.  State, 
89  Ga.  121, 1892. 

♦  Com.  V.  Dean,  14  Gray.  99, 1859; 
State  V.  Packer,  80  N.  C.  439,  1871. 
But  otherwise  where  court  takes  judi- 
cial notice  of  the  character  of  the  in- 
toxicant. State  V.  Jones,  3  Ind.  App. 
121, 1891. 

^  State  V.  Wyman,  80  Me.  117, 
1888;  Allen  v.  State,  (Tex.)  13  S.  W. 
Rep.  998,  1890. 

But  an  indictment  charging  the  sale 
of  vinous  and  intoxicating  bitters  is 
bad  under  a  statute  forbidding  the 
sale  of  vinous  and  intoxicating  liquors. 
Allred  v.  State,  89  Ala.  112, 1890. 

"  See  illustration  as  to  gambling 
devices  in  Johnson  v.  State,  7  Sm.  & 
M.  163,  1846,  cited  supra,  §  1466. 


CHAP.  XXIV.]   ILLICIT  SALE  OP  INTOXICATING  LIQUORS.    [§  1514  a. 

§  1514.  When  the  statute  prohibits  sales  of  less  than  a  particular 
measure,  the  indictment  must  aver  the  quantity  sold  to  be   .   , 

,  .  .       And  80  as 

less  than  such  measure,  in  the  statutory  words,  which  will  to  meas- 
be  by  themselves  sufficient.^  It  will  not  be  enough  to  ^"^ 
aver  simply  a  sale  by  a  smaller  measure.*  Thus  it  is  not  enough  to 
aver  selling  a  "  pint,'^  when  the  statute  makes  illegal  the  selling  of 
''  a  less  measure  than  a  quart."  The  indictment  must  aver  the  sell- 
ing of  "  a  less  measure  than  a  quart."*  But  when  every  mode  of 
sale  is  illegal,  any  kind  of  measure  known  to  law  may  be  averred.* 
And  when  all  sales  are  prohibited  irrespective  of  measure,  then  it 
is  enough  merely  to  aver  the  sale.* 

§  1514  a.  When  the  statute  requires  that  the  sale  should  be  "  re- 
tail "  in  order  to  be  indictable  then  that  it  was  "  retail "  And  so  as 
must  be  averred  and  proved.^    Nor  can  this  provision  be  ^  "***^- 
evaded  by  lumping  sales,  so  as  to  treat  several  as  if  they  were  one,^ 
even  though  these  sales  were  all  on  one  day.®   "Wholesale"  means 

*  Com.  v.  Odlin,  23  Pick.  275, 1839;  1883,  that  averring  more  than  one 
Zarresseller  v.  People,  17  111.  101,  sale  is  not  bad ;  State  v.  Bach,  36 
1855 ;  Noecker  v.  People,   91    Ibid.  Minn.  234,  1886. 

468,  1879;  Weireter  v.  State,  69  Ind.  *  Burke  v.  State,  52  Ind.  522, 1876 ; 
269,  1879,  citing  State  v.  Zeitler,  63  State  v,  Wickey,  54  Ibid.  438,  1876 ; 
Ibid.  441, 1878 ;  State  v.  Shaw,  2  Dev.  Plunkett  v.  State,  69  Ibid,  68,  1879 ; 
198,  1829;  State  v.  Arbogast,  24  Mo.  White  v.  State,  11  Tex.  App.  476, 
363, 1857 ;  State  v.  Hazell,  100  N.  C.  1882,  under  the  "  common  sense " 
471,  1888;  People  v.  Charbineau,  115  statute,  see  supra,  {  1499;  Com.  v, 
N.  Y.  433, 1889 ;  State  v,  Pratt,  52  N.  Brown,  12  Mete.  522,  1847 ;  Kilbum 
J-  L.  306,  1890,  and  the  proof  must  v.  State,  9  Conn.  560,  1833.  That 
follow  the  indictment;  Quinn  v.  ''one  glass"  will  be  sufficient  under  a 
State,  123  Ind.  59,  1889;  People  v.  statute  making  the  sale  of  the  smallest 
Bradt,  10  N.  Y.  Sup.  157, 1887 ;  State  as  well  as  of  the  greatest  quantity 
V.  Prescott,  (N.  H.)  30  Atl.  Rep.  342,  indictable,  see  State  v.  Rust,  35  N.  H. 
1892.  438,  1857;  and  so  Hintermeister  v. 

*  Arbintrobe  v.  State,  67  Ind.  267,  State,  1  Iowa,  101,  1855,  where  the 
1879 ;  Goupe  v.  State,  Ibid.  327, 1879 ;  allegation  was  of  selling  "three  glasses 
Henry  v.  State,  113  Ind.  304,  1887.        of  whiskey  by  the  dram."    See  Zar- 

»  Supra,  i  1505 ;  Com.  v,  Odlin,  23  resseller  v.  People,  17  111.  101, 1855. 
Pick.  275, 1839 ;  State  v.  Shaw,  2  Dev.       •  Forwood  v.  State,  49    Md.  531, 

198, 1829 ;  though  see  Reams  v.  State,  1878,  a  case  of  sale  of  stock  in  lots ; 

23  Ind.  Ill,  1864 ;   but  see  contra,  Lemons  v.  State,  50  Ala.  130, 1874,  a 

Walter  v.  State,  105  Ind.  589,  1885 ;  revenue  prosecution. 
State  V.  Wyman,  42  Minn.  182, 1889.         ^  Murphy  v.  State,  1  Ind.  (Carter) 

*  State  V.  Reed,  35  Me.  489, 1853 ;  366, 1849 ;  Thomas  v.  State,  37  Miss. 
Com.  V.  Brown,  12  Mete.  522,  1847  ;  353,  1859,  citing  2  Kent.  Com.  496. 
Cool  V.  State,  16  Ind.  355, 1861.  Infra,      »  g^ate  v,  Lowenhaught,  11  Lea,  13, 
{  1523 ;  State  v.  McAdoo,  80  Mo.  216,  1883 ;  State  v,  Tarver,  Ibid.  658, 1883. 
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S  1516*]  CRDfBB.  [book  n. 

a  fide  in  groflB  fi>r  others  to  retail  f  '^  retail  '*  means  a  sale  to  the  im- 
mediate oonsomer  for  personal  ose.' 

f  1515.  In  cases  in  which  the  statute  makes  it  penal  to  '^  sell  or 
^,  offer  to  sell  "  liquor,  "  sell  and  offer  to  sell  **  in  the  indict- 

dOu'*  Boi    ment  is  not  duplicity  ;*  and  so,  mutatis  mvtandisj  as  to  the 
statutory  terms  ^^  expose  or  keep  for  sale.^    But  the  stat- 
utory description  of  the  offence  in  this  respect  must  be  strictly  fol- 
lowed/ 

PriM  saed  i  1516.  The  price  of  a  sale  need  not  be  averred.*  Pay- 
Jjjjljj^      *"^"^  n^y  be  inferred  from  circumstances/ 

■  U.  S.  V.  Eallstrom,  20  Fed.  Bep.  1873 ;  Farrell  v.  State,  Ibid.  371, 1873 ; 
184, 1887.  State  v.  Clare,  5  Iowa,  509, 1857 ;  but 

'  State  V.  McBride,  4  McGord,  832,  see  Diirme  v.  State,  4  Ind.  240, 1853 ; 
1827 ;  State  v.  Mooty,  3  Hill,  (S.  C.)  Hubbard  v.  State,  11  Ibid.  554,  1858, 
187, 1886 ;  Hartin  v.  State,  59  Ala.  34,  contra  ;  and  see,  upholding  the  text, 
1877;  iupra,  I  1508,  where  the  court  State  v.  Pischel,  16  Xebr.  608,  1884; 
held  that  to  sustain  the  offence  of  en-  Williams  v.  State,  89  Ga.  483, 1892. 
gaging  in  the  budneu  of  retailing,  the  '  Com.  v.  Beichert,  108  Mass.  482, 
bunne$$  must  be  proved^  but  that  to  1871. 

prove  retailing,  a  single  sale  is  enough,  That  price  is  unnecessary,  see  State 
citing  Mulvey  v.  State,  43  Ala.  816,  v.  Hunger,  15  Yt.  290,  1843 ;  Com.  v. 
1871 ;  Weil  v.  State,  52  Ibid.  19, 1875 ;  Churchill,  2  Mete.  118, 1840 ;  Com.  v. 
Beiser  v.  State,  79  Ga.  326,  1887 ;  Thayer,  5  Mete.  246,  1842 ;  State  v. 
Kurth  V.  State,  86  Tenn.  134,  1887;  Ladd,  15  Mo.  430,  1852;  though  see 
Kaufmann  r.  Village,  45  Ohio  St.  700,  State  v.  Miller,  24  Mo.  532,  1857; 
1888.  State  v.  Melton,  38  Mo.  368,  1866; 

»  Whart.Cr.Pl.APr.J  251;  Barnes  State  v,  Bogers,  39  Ibid.  431,  1867; 
V.  State,  20  Conn.  232,  1850.  See  State  v.  Downer,  21  Wis.  274,  1866. 
Com,  V.  Eaton,  15  Pick.  273,  1834 ;  In  Whart.  Prec.  792  et  eeq.,  a  number 
Com.  V,  Harris,  13  Allen,  534,  1866 ;  of  precedents  of  indictments,  ap- 
Statet;.  Schweiter,  27  Eans.  499, 1882.  proved  in  various  States,  is  given,  in 
See  State  v.  Teahan,  50  Conn.  92,  one  of  which  is  the  price  averred. 
1882;  State  v.  Nolan,  15  B.  I.  529,  In  State  v.  Finan,  10  Iowa,  19,  1859, 
1887.  it  was  held  that  when  "selling"  is 

^  Com.  V.  Atkins,  136  Mass.  160,  averred  no  price  need  be  named,  but 
1883.  that  it  is  otherwise  with  the  statutory 

^  Com.  V,  Byrnes,  126  Mass.  248,  allegation  of  ''giving  in  considera- 
1879;  Com.  v,  Hickey,  Ibid.  250,  tion,"  etc.,  when  the  consideration 
1879;  State  v.  Campbell,  12  B.  1. 147,  must  be  averred.  State  v.  Downer,  21 
1880 ;  Blakeley  v.  State,  57  Miss.  680,  Wis.  274, 1866 ;  see  wntra,  Divine  v. 
1880.  See  People  v.  Breidenstein,  65  State,  4  Ind.  240, 1853 ;  Segur  v.  State, 
Mich.  65, 1887.  6  Ibid.  451,  1855 ;  State  v.  Buckner. 

>  Ibid.;  Com.  v.  Boberts,  1  Cush.  52  Ibid.  278, 1875;  State  v.  Jacks,  54 

505,  1848 ;  Com.  v.  Odlin,  23  Pick.  Ibid.  412, 1876,  where  the  court  said 

275, 1839 ;  State  v.  Miller,  24  Mo.  532,  that  the  indictment  "must  aver  a  price 

1857 ;  O'Conner  v.  State,  45  Ind.  847,  at  which  the  liquor  was  sold,  but  need 
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CHAP.  XXIV.]    ILLICIT  SALE  OF  INTOXICATING  LIQUOBS.     [§  1517. 

§  1517.  An  indictment  which  avers  generally  that  the  defendant, 
at  a  time  and  place  named,  was  a  '^  common  seller "  of 
intoxicating  liquors,  is  sufficient,  without  setting  forth  to  charge 
any  particular  sales,  or  any  number  of  sales.^    And  so  "Jq^^' 
as  to  charging  a  "  tippling-house  f  or  house  for  illegal  8eli««*' 
sale  of  liquor.* 

How  license  is  to  be  negatived  is  already  shown.*  License. 

An  indictment  on  the  Massachusetts  statute  of  1875,  c.  99,  charg- 
ing the  defendant  in  one  count  with  "  keeping  an  open  bar,"  and 
in  another  count  with  '^  keeping  a  public  bar  for  the  sale 
of  spirituous  and  intoxicating  liquors,"  but  not  alleging  muat  be 
that  the  defendant  unlawfully  sold  intoxicating  liquors  or  aJwredf 
kept  or  exposed  them  for  sale,  does  not  sufficiently  set 
forth  the  offisnce  intended  to  be  charged.^ 

Under  the  statute  prescribing  that  ^'  no  person  shall  sell,  or  expose 
or  keep  for  sale,  spirituous  or  intoxicating  liquors,  except  as  author- 
ized in  this  act,"  a  complaint,  which  merely  alleges  that  the  defen- 
dant '^  unlawfully  did  expose  and  keep  for  sale  intoxicating  liquors, 
with  intent  unlawfully  to  sell  the  same  within  this  Commonwealth," 
is  insufficient.^ 


not  aver  the  quantity  more  partieu-  coffee-house,  which  ea?tn<ermtm  import 

larly  than  to  show  that  it  was  less  a  place  of  public  resort;   bat  it  is 

than  a  quart"  otherwise  with  **  room,"  which  has  no 

'  Com.  V.  Edwards,  4  Gray,  1, 1855 ;  such  import.    Ibid. ;  Stout  v.  State,  98 

Com.  V.  Wood,  Ibid.  11,  1855.    See  Ind.  150, 1888. 

State  v.  Collins,  48  Me.  217, 1860 ;  but  «  Supra,  {  1498  a.    Com.  v,  Riley, 

see  People  v.  Heffiron,  58  Mich.  527,  14  Bush,  44, 1878. 

1884 ;  State  v.  Wooley,  59  Vt.  357,  »  /?0yz,  {  1528  a.    Supra,  3  1498  a. 

1887 ;    Troet  v.  State,  64  Miss.  188,  Com.  v,  Ryan,  186  Mass.  486,  1884 ; 

1886 ;  Com.  v.  Galligan,  155  Mass.  54,  citing  Com.  v.  Kelly,  12  Gray,  175, 

1891.    That  separate  counts  of  an  in-  1858;  see  Schulte  v.  Keokuk  Co.,  74 

dictment  may  charge  maintaining  a  Iowa,  292, 1887. 

liquor  nuisance  and  making   illegal  *  Supra,  {  1499. 

sales.  *  Com.  v.  Hickey,  126  Mass.  250, 

An  information  under  the  fourth  1879.    As   to   Kansas,  see  State   v. 

section  of  the  Ohio  statute  must  aver  Shackle,  29  Kan.  841, 1883. 

that  the  place  of  sale  was  one  of  pub-  '  Com.  v.  Byrnes,  126  Mass.  248, 

lie  resort.   Ault&ther  v.  State,  4  Ohio  1879.     But  see  Boon  v.  State,  69  Ala. 

8t  467, 1855.    Under  the  same  statute  226, 1881 ;  as  also  one  which  alleges 

it  is  a  sufficient  averment  if  the  place  that  liquor  was  sold  and  given  away, 

of  sale  is  described  as  a  tavern,  eating-  State  v.  Pischel,  16  Nebr.  490, 1884. 
house,  bazaar,  restaurant,  grocery,  or 
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§  1519.]  CRIMES.  [book  II. 

2.   What  are  Sales, 

§  1518.  Sales  on  credit  are  sales  ;^  but,  unless  there  be  a  delivery, 
a  mere  agreement  to  sell  is  not  indictable.'  Such  delivery, 
however,  may  be  through  an  agent,  or  in  some  other  way  credit^are 
constructive.^  ^^*^i^ 

statute. 

§  1519.  No  trick,  by  which  a  sale  is  covered  up*  as  a 

*  Com.  V,  Barns,  8  Gray,  482, 1867 ;  Brown,  164  Mass.  66,  1891 ;  State  v, 
Ihrig  V,  State,  40  Ind.  422, 1872 ;  Per-  Rhodes,  (Iowa),  58  N.  W.  Rep.  887, 
kins  V,  State,  92  Ala.  66,  1891.    That  1894. 

it  is  no  defence  that  the  consideration  '  Pulse  v.  State,  6  Humph.  108, 
was  an  antecedent  debt,  see  Bescher  1844 ;  Archer  v.  State,  46  Md.  33, 1876. 
V,  State,  82  Ind.  480,  1870 ;  State  v.  See  Stevenson  v.  State,  66  Ind.  409. 
Poteet,  86  N.  C.  612, 1882  (Ashe,  J.) ;   1879. 

Hill  v.  State,  37  Ark.  396, 1881.  When  »  See  Com.  v.  Greenfield,  121  Mass. 
A.  procures  liquor  for  B.,  he  is  not  40, 1876 ;  Dobson  v.  State,  67  Ind.  69, 
guiltyof  selling  ifhe  acts  as  B.'s  agent,  1877;  Riley  v.  State,  43  Miss.  397, 
and  the  determination  ofthis  is  for  the  1870;  Com.  t;.  Geary,  146  Mass.  139, 


jury.  Amos  v.  State,  73  Ala.  498, 1883 
Morgan  v.  State,  81  Ala.  72,  1886 
Anderson  v.  State,  32  Fla.  242,  1893 
State  V.  Wingfield,  116  Mo.  428, 1893 
State  V.  Smith,  61  Kans.  120,  1893 


1888;  Berger  v.  State,  60  Ark.  20, 
1887;  State  v.  Hart,  107  N.  C.  796, 
1890,  where  there  was  an  erroneous 
charge  under  the  statute  allowing  sale 
of  domestic  products ;  Hunter  v.  State, 


White  V.  State,  (Ga.)  19  S.  E.  Rep.  49,  66  Ark.  367, 1892. 
1894.  *  See  Com.  v.  Smith,  102  Mass.  144, 
The  following  cases  are  in  point  as  to  1869 ;  State  v.  McMinn,  83  N.  C.  668, 
where  a  sale  is  consummated  where  the  1880,  citing  State  v.  Kirkham,  1  Ired. 
order  is  received  in  one  county  and  384, 1841 ;  Com.  v,  Abrams,  160  Mass. 
the  delivery  is  in  another.  U.  S.  v.  393,  1890;  Billingsley  v.  State,  96 
Cline,  26  Fed.  Rep.  616,  1886;  Sar-  Ala.  114, 1892,  where  defendant  sold 
becker  v.  State,  66  Wis.  171,  1886;  pasteboard  checks  and  then  accepted 
State  V,  Basserman,  64  Conn.  88, 1886 ;  them  in  exchange  for  beer ;  Rober- 
State  V.  Sykes,  104  N.  C.  694,  1889 ;  son  v.  State,  (Ala.)  13  So.  Rep.  632, 
Matter  of  Liquors  of  Young,  16  R.  1893;  Palmer  v.  State,  91  Ga.  164, 
I.  243, 1886 ;  Com.  v.  Hess,  148  Pa.  1892 ;  Robinson  v.  State,  (Ark.)  27  S. 
98, 1892 ;  Doster  v.  State,  (Ga.)  18  S.  W.  Rep.  233, 1894. 
£.  Rep.  997, 1893 ;  State  v,  Ascher,  Under  the  Massachusetts  statute  an 
64  Conn.  299, 1886 ;  Pearson  v.  State,  exchange,  by  a  distiller,  of  intoxicat- 
66  Miss.  610, 1889 ;  State  v.  Swift,  36  ing  liquor  for  grain,  was  held  a  sale. 
W.  Va.  642,  1891.  As  to  goods  sent  Com.  v,  Clark,  14  Gray,  367,  1860, 
C.  0.  D.,  see  State  v,  U.  S.  Express  citing  Mason  v,  Lothrop,  7  Gray,  368, 
Co.,  70  Iowa,  271, 1886 ;  State  v,  Goss,  1866 ;  and  the  delivery  of  whiskey  as 
69  Vt.  266, 1886 ;  Com.  v,  Fleming,  130  compensation  for  use  of  buggy,  Pas- 
Pa.  138,  1889 ;  State  v.  Creeden,  78  chal  v.  State,  84  Ga.  326,  1889;  and 
Iowa,  666,  1889;  Crabb  v.  State,  88  see  Grant  v.  State,  87  Ga.  266, 1891. 
Ga.  684,  1891 ;  State  v,  O'Neil,  (Me.)  AlUer  in  Indiana,  Stevenson  v.  State, 
4  East.  Rep.  662,  •  1886 ;  Com.  v,  66  Ind.  409, 1879. 
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trade,  or  as  a  free  drink  when  money  is  paid  for  admission,  or 
as  a  prior  contribution,  will  be  a  defence.^     If  the  liquor   .   ^ 

Y  ...  .  And  so  are 

be  directly  or  indirectly  given  for  a  valuable  oonsidera-  drinks  on 
tion,  it  is  a  sale,^  and  so  where  the  "  drink  "  is  thrown  or  as  coi- 
in  as  part  of  a  meal  paid  for  as  a  whole.^   But  a  bond  fide  i**«™i- 
gift  is  not  a  sale.^ 

But  by  statute,  however,  in  some  jurisdictions,  giving  away  in- 
toxicating liquor  is  made  specifically  indictable.^  But  such  statutes 
do  not  cover  giving  wine  or  other  stimulant  to  a  friend  as  a  matter 
of  hospitality ,'  or  as  a  bond  fide  incident  to  business  relations.^ 

'  Richardson  v.  Com.,  76  Va.  1007,       *  Allen  v.  State,  14  Tex.  633, 1856 ;  ^ 
1882 ;  Stockwell  v.  State,  85  Ind.  622,  Schaflher  v.  State,  8  Ohio  St.  642, 
1882 ;  HoUey  v.  State,  14  Tex.  App.   1858 ;  State  v.  Standish,  37  Kans.  643, 
506, 1883.    Supra,  J  1507.  1887  ;  State  t;.  Hutchins,  74  Iowa,  20, 

In  Williams  v.  State,  36  Ark.  430,  1887 ;  State  v.  Ball,  27  Nebr.  601, 
1880,  "bitters"  were  "given"  to  all  1889;  Williams  v.  State,  91  Ala.  14, 
who  bought  a  stick  of  candy  for  ten  1890,  that  proof  that  defendant  gave 
cents.  This  was  held  to  ^be  a  sale,  away  liqnor  is  not  sufficient  to  convict 
On  the  other  hand,  in  Eabe  v.  State,  of  "  sale  "  of  liquor ;  Coker  v.  State, 
39  Ark.  204, 1881,  a  sale  of  "brandy  91  Ala.  92,  1890;  Wendt  v.  State,  32 
peaches,"  there  being  a  "  gill  of  liq-  Nebr.  182,  1891 ;  Flock  v.  State, 
uor  to  six  peaches,"  was  held  not  to  (Tex.)  18  S.  W.  Rep.  414,  1892; 
be  a  sale  of  intoxicating  liquor.  See,  Robinson  v.  State,  (Ark.)  27  S.  W. 
also,  Seager  v.  White,  51  L.  T.  (N.  S.)  Rep.  238, 1894.  That  a  mortgage  may 
261, 1884;  State  v.  Kirkham,  1  Ired.  be  a  sale,  see  Hay  v,  Parker,  65  Me. 
384, 1841 ;  Dobson  v.  State,  57  Ind.  355,  1867,  citing  Chapman  v.  Emory, 
69, 1877  ;  Young  v.  State,  58  Ala.  358,  Cowp.  280. 

1877.  That  in  indictment  in  such  a  *  Parkinson  v.  State,  14  Md.  184, 
case  only  a  sale  need  be  averred,  see  1859,  where  the  prohibition  is  limited 
Com.  V.  Thayer,  8  Mete.  525,  1844.  to  minors ;  State  v.  Hopkins,  4  Jones, 
See,  also,  in  support  of  text,  State  v,  (N.  C.)  305, 1857 ;  Williams  v.  State, 
Whissenhunt,  98  N.  C.  682,  1887 ;  48  Ind.  306, 1874 ;  State  v.  Reinhartz, 
State  V,  Fleming,  86  Iowa,  294, 1892.     69  Iowa,  224, 1886;  State  v.  Danforth, 

*  Com.  V.  Clark,  14  Gray,  367,  62  Vt.  188,  1890 ;  Roberson  v.  State, 
1860 ;  State  v.  Redden,  5  Harring.  (Ala.)  14  So.  Rep.  554, 1893.  Under 
(Del.)  505,  1840 ;  Rickart  v.  People,  a  statute  prohibiting  the  disposing  of 
79  111.  85,  1875 ;  Massey  v.  State,  74  spirituous  liquors,  one  may  be  con- 
Ind.  368,  1881 ;  Klein  i;.  State,  76  victed  on  proof  of  a  gratuitous  dis- 
Ibid.  333, 1881 ;  State  v.  Bell,  2  Jones,  position.  State  v,  Deusting,  33  Minn. 
(N.  C.)  337,  1865,  affirming  State  v.    102, 1885. 

Kirkham,  1  Ired.  384, 1841 ;  Marcus  •  Albrecht  v.  People,  78  111.  513, 
V.  State,  89  Ala.  23, 1889.  1875  (Breece,  J.) ;  Parkinson  v.  State, 

•  Com.  V,  Worcester,  126  Mass.  256,  tU  supra. 

1879.  See  Com.  v.  Thayer,  8  Mete.  ^  Stevenson  v.  State,  65  Ind.  409, 
525, 1844 ;  Archer  v.  State,  45  Md.  33,  1879 ;  Reynolds  v.  State,  73  Ala.  3, 
1876.  1882;  Powers  v.  Com.,  90  Ky.  167, 
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Keeping  and  maintaining  a  tenement  used  for  the  illegal  sale 
and  illegal  keeping  of  intoxicating  liquors  is  sustained  by  proof 
that  the  defendant  furnished  intoxicating  liquors  with  meals  sup- 
plied to  customers,  the  payment  for  which  included  payment  for 
the  liquors.^ 

§  1519  a.  The  bond  fide  delivery  by  a  social  and  limited  club  of 
Club  dis-  spirituous  liquors  by  the  glass  as  refreshment  to  its  mem- 
tribution     bers  at  a  fixed  tax  is  not  a  "  selling ''  under  a  statute  pro- 

not  nnlftfl 

under  hibiting  the  sale  of  liquor  by  retail,  there  being  no  public 
statutes,      gjjg  ^  j^ij  ^Yio  should  oome,  and  no  use  of  the  club  as  an 

evasion  of  the  statute.^  But  when  the  "  club ''  is  a  mere  trick  to 
evade  the  law  and  to  sustain  a  liquor  seller,  sales^  by  him  are  within 
the  statute ;  and  so  in  Alabama  where  the  statute  makes  it  indict- 
able for  any  corporation  to  sell  liquor.* 

1890;   Com.  v.  Carey,  161  Pa.  868,  »  Marmont  v.  State,    48   Ind.  21, 

1892,  that  one  may  furnish  his  guests  1874 ;  State  v.  Mercer,  32  Iowa,  405, 

at  his  table  with  liquors  on  Sunday  1871 ;    Com.  v,    Ewig,    145    Mass. 

without  violating   the  Sunday   law.  119,     1887;     People     v.    Andrews, 

That  supplying  by  a  physician  as  part  115    N.    Y.    427,    1889;    People   v. 

of  his  account  is  not  "selling"  or  Bradley,  11   N.  Y.  Sup.  594,  1890; 

*'  giving "  under  statute,  see   supra,  People  v,  Sinnell,  12  N.  Y.  Sup.  40, 

{  1506.  1890 ;  State  v,  Neis,  108  N.  C.  787, 

'  Com.  v.  Worcester,  126  Mass.  256,  1891 ;  Nogales  Club  i;.  State,  69  Miss. 

1879.  218,  1891 ;  U.  S.  v.  Giller.  54  Fed. 

*  Graff  v.  Davis,  L.  B.  8  Q.  B.  D.  Eep.  656, 1892;  Com.  v.  Tiemey,  148 
875,  1881.  See  Com.  v.  Smith,  102  Pa.  552,  1892;  Com.  v.  Loesch,  158 
Mass.  144,  1869;  Com.  v.  Pomphret,  Pa.  502. 1898. 
Sup.  Ct  Mass.  1884,  30  Alb.  Law  J.  ^  Martin  v.  State,  59  Ala.  54, 1877. 
408;  19  Bep.  115;  Seim  v.  State,  55  "If  the  liquors  really  belonged  to 
Md.  566, 1880 ;  Rickart  v.  People,  79  the  members  of  the  club,  and  had 
111.  85,  1875 ;  Tennessee  Club  v.  been  previously  purchased  by  them, 
Dwyer,  11  Lea,  452, 1888 ;  47  Am.  Bep.  or  on  their  account,  of  some  person 
298 ;  State  v.  Intoxicating  Liquors,  78  other  than  the  defendant,  and  if  he 
Me.  401,  1886  ;  Com.  v.  Ewig,  145  merely  kept  the  liquors  for  them,  and 
Mass.  119, 1887 ;  Com.  v.  Geary,  146  to  be  divided  among  them  according 
Mafis.  189, 1888;  People  v.  Andrews,  to  a  previously  arranged  system,  these 
115  N.  Y.  427, 1889;  Piedmont  Club  fecte  would  not  justify  the  jury  in 
V.  Com.,  87  Va.  540,  1891;  U.  S.  v.  finding  that  he  kept  and  maintained  a 
Giller,  54  Fed.  Bep.  656, 1892 ;  State  nuisance  within  the  meaning  of  the 
t^.  McMaster,  35  S.  C.  1, 1891 ;  Com.  statute  under  which  he  is  indicted. 
V.  Loesch,  153  Pa.  502,  1898.  But  There  would  be  neither  selling  nor 
etrntra^  State  t^.  Essex  Club,  53  N.  J.  keeping  for  sale.  On  the  other  hand, 
L.  99, 1890 ;  Kentucky  Club  v.  City  of  if  the  whole  arrangement  were  a  mere 
Louisville,  92  Ey.  309, 1891.  See,  as  evasion  ...  he  might  well  be  con- 
to  gaming  at  "  clubs,"  mpra,  {  1465  h,  victed.    This,  however,  would  be  a 
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3.  Proof  of  sales, 

§  1520.  Sales  may  be  inferred  from  extraneous  facts,  as  well  as 
from  the  testimony  of  the  vendees.*    And  a  fortiori  is  in-  ?*^**  *^  ^ 
ferential   evidence  sufficient  to  establish   the  charge  of  from 
keeping  intoxicating  liquors.*    That  the  place  in  ques-  Btanoei' 


question  not  of  law  but  of  fact,  and  Taylor  v.  State,  113  Ind.  471,  1887 ; 

would  fall  wholly  within  the  province  McManigal  v,  Seaton,  28  Nebr.  549, 

of  the  jury/'  Ames,  J.,  giving  opinion  1888 ;  Com.  v.  Gavin,  148  Mass.  449, 

of  court  in  Com.  v.  Smith,  102  Mass.  1888 ;  Com.  v.  Chancy,  148  Mass.  6, 

144,  148,  1869;   Stewart  v.  Waterloo  1888;  Com.  v.  Murphy,  147  Mass,  677, 

Turn  Verein,  71  Iowa,  226, 1887.  1888 ;  Com.  v.  McDonald,  147  Mass. 

»  U.  S.  V.  Dodge,  1  Deady,  186,  527, 1888 ;  Com.  v.  Moore,  147  Mass. 

1866 ;  State  v.  Gorman,  58  N.  H.  77,  528, 1888 ;  Newman  v.  State,  88  Ala. 

1877;    State   v,    Haley,  52   Vt.   77,  115,  1889;  DuBois  v.  State,  87  Ala. 

1880 ;  Com.  v,  Kennedy,  97  Mass.  224,  101,  1888 ;  People  v.  Hicks,  79  Mich. 

1867 ;  Com.  v.  Cotter,  Ibid.  336, 1867 ;  457,  1890;  State  v,  Priester,  43  Minn. 

Com.  V.  Van  Stone,  Ibid.  548, 1867;  373,  1890;    State  v,  Kibling,  63  Vt. 
Com.  V.  Stoehr,  109  Ibid.  365, 1872;.  636, 1891 ;  State  v.  Haasett,64  Vt.  46, 

Com.  v.  Dearborn,  Ibid.  368,  1872 ;  1891 ;  McQuade  v.  Hatch.  65  Vt.  482, 

Com.  V.  Berry,  Ibid.  366, 1872 ;  Com.  1893. 

V,  Carr,  111  Ibid.  423, 1873 ;  Com.  v.  As  to  inference  from  possession  of 

Shaw,  116    Ibid.   8,  1874 ;    Com.  v,  materials  for  offence,  see  Com.  v.  In- 

Mason,  Ibid.  66, 1874;  Com.  v.  Gafley,  tozicating  Liquors,   105   Mass.  595, 

122  Ibid.  334, 1877  ;  Com  v.  Wallace,  1870 ;  Com.  v.  Van  Stone,  97  Ibid.  548, 

123  Ibid.  401,  1877;  Com.  v.  Kahl-  1867 ;  Com.  t;.  Gallagher,  124  Ibid.  29, 
meyer,  124  Ibid.  322,  1878;  Com.  v.  1878;  Com.  v.  Levy,  126  Ibid.  240, 
Levy,  126  Ibid.  240,  1879 ;  Com.  v.  1879 ;  State  v.  Knott,  5  R.  I.  293, 1858 ; 
Fraher,  Ibid.  48,  1878 ;  Com.  v.  People  v.  Hulbut,  4  Denio,  133, 1847, 
Mathews,  129  Ibid.  487, 1880;  Com.  v.  Bronson,  C.  J.;  Bobbins  v.  People, 
Dailey,  133  Ibid.  577, 1882 ;  People  v.  95  111.  175, 1880  ;  State  v.  Jarrett,  35 
Hulbut,  4  Denio,  133,  1847 ;  State  v.  Mo.  357, 1865 ;  People  v.  Winters,  29 
Hubbard,  60  Iowa,  466, 1883 ;  State  v.  Cal.  658,  1866  ;  Whart.  Crim.  Ev. 
Ferrell,  22  W.  Va.  759, 1883 ;  State  ».  I  799.  That  the  official  returns  of  a 
Long,  7  Jones,  (N.C.)  24, 1859;  Huey  pharmacist  are  good  evidence,  see 
t;.  State,  21  Ala.  349, 1857.  See,  also.  State  v.  Cummins.  76  Iowa,  133, 1888 ; 
State  V.  Munger,  15  Vt.  290,  1843 ;  State  v.  Smith,  74  Iowa,  580, 1888. 
Hamilton  v.  State,  103  Ind.  96, 1885 ;  As  to  inference  from  evasions  and 
State  V.  BeinhartE,  69  Iowa,  224, 1886 ;  suppression  of  proof,  see  Whart. 
People  V.  Bichmond,  59  Mich.  570,  Crim.  Ev.  ?§  741,  748,  749 ;  Com.  v. 
1886 ;  Com.  v.  Chadwick,  142  Mass.  Clark,  14  Gray,  367,  1866 ;  Com.  v. 
595,  1886;  Com.  v.  Stevens,  142  Cotter,  97  Mass.  336, 1867 ;  Com  v.  Van 
Mass.  457,  1886 ;  Wade  v.  State,  22  Stone,  Ibid.  548,  1867;  Com.  v.  Doe, 
Tex.  App.  629,  1887 ;  Curran  v.  Per-  108  Ibid.  418,  1871 ;  Com.  v.  Daily, 
cival,  21  Nebr.  434, 1887 ;  Johnson  v.  133  Ibid.  577, 1882.  See  B.  v.  Jarvis, 
City,  79  Ga.  507, 1887 ;  Neighbors  v.  Dears.  C.  C.  552 ;  7  CoxC.  C.53, 1855. 
Com.,  (Ky.)  9  S.  W.  Bep.  718, 1888 ;  «  l7{fra,  J  1528  a.    Com.  v.  Galla- 
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tion  was  kept  for  illicit  sales  a  few  days  before  the  day  in  con- 
troversy may  be  shown  as  corroboration  of  proof  of  sales  on  that 
day.^ 

Proof  of  signs  and  other  marks  by  which  the  sale  of  intoxicating 
liquors  in  a  bar-room  may  be  indicated  is  admissible  f  though  the 
mere  fact  of  an  innkeeper's  sign  being  kept  in  front  of  a  house  is 
irrelevant,  when  there  is  no  proof  of  a  bar  or  of  intoxicating 
drinks.'  The  evidence  in  cases  of  liquor  nuisances  and  of  keeping 
prohibited  liquors  is  elsewhere  considered.* 

gher,  124  Mass.   29,  1878;   Com.  v.  D.  221,  1887,  exception  in  favor  of 

Madden,  1  Gray,  486, 1854.  See  Com.  guest  at  inn ;    Galloway  v.  State,  23 

V.  Dunn,  111  Mass.  426,  1873;  Com.  Tex.  App.  898, 1887 ;  Tilford  ».  State, 

v.  Haher,  113  Ibid.  207,  1873 ;  Com.  109  Ind.  359,  1886,  as  to  druggist's 

i;.  Hayes,  114  Ibid.  282, 1873;  Com.  v,  liability;    Com.  v.  Moore,  145  Mass. 

Shea,  115  Ibid.  102,  1874;  Com.  v.  244,  1887;  Pierce  v.  State,  109  Ind. 

Mclvor,  117  Ibid.  118,1875;  Com.  v.  535,  1886 ;  Marquardt  v.  State,  62  Ark. 

Cronin,Ibid.  140, 1875;  Com.  V.Levy,  269,  1889;  Henry  t?.  State,  113  Ind. 

126  Ibid.  240, 1879 ;  and  other  cases  304,  1887 ;  State  v,  Francis,  96  Mo. 

cited    mpra,    \    1498  o.     People    v.  44, 1888 ;  Stolte  «.  State,  115  Ind.  128, 

Hicks,  79  Mich.  457,  1890;  Neuman  1888;  State  v,  Wacker,  71  Wis.  672, 

v.  State,  76  Wis.  112, 1890,  as  to  ad-  1888 ;  People  v.  Cox,  70  Mich.  247, 

missions  by  defendant.  1888 ;  Ex  parte  Peacock,  25  Fla.  478, 

'  State  V.  Haley,  52  Vt.  476, 1880 ;  1889 ;  State  v,  Gluck,  41  Minn.  553, 

Com.  V.    Matthews,   129    Mass.  487,  1889;  O'Brien  v.  State,  91  Ala.  25,. 

1880.  1890 ;  Heinssen  v.  State,  14  Colo.  228, 

^  State  V.  Wilson,  5  R.  I.  291 ,  1858 ;  1890 ;  Miller  t?.State,  68  Miss.  533, 1891, 

Com.  V.  Sisson,  126  Mass.  48, 1878.  proof  insufficient  to  convict  that  the 

'  Com.  V,  Madden,   1    Gray,  486,  door  opened  in  response  to  a  knock  of 

1854.  an   officer,  who  was  in  search  of  a 

*  Supra,  i  1498  a ;  infra,  J  1528  a.  prisoner,  and  that  a  crowd  followed 

See  Shepler  v.  State,  114  Ind.  194,  him  into  saloon;  Baker  v.  State,  2 

1887.  Ind.  App.  517, 1891 ;  Com.  v,  Stevens, 

The  following  cases  treat  of  the  153  Mass.  4,  1891 ;  Com.  v.  McNeeae, 

proof  necessary  in   indictments  for  (Mass.)  30  N.  £.  Rep.  1021,   1892; 

selling  intoxicating  liquors  on  Sun-  People  v.  Hughes,  90  Mich.  368, 1892, 

day:    Sifred  v.  Com.,  104  Pa.  179,  where   it   was    held  a  saloonkeeper 

1883 ;  State  v.  Ryan,  (Conn.)  17  Rep.  was  rightly  convicted  who  received 

458,    1883;    Com.  v,  Leighton,    140  his  friends  on  Sunday  in  his  office 

Mass.  305, 1885;  Com.  v.  Hagan,  140  connected  with  his  bar  by  archway; 

Mass.  289,  1885 ;  Com.  v.  Kostenba-  Com.  v,  Riley,  157  Mass.  89,  1892 ; 

der,  3  Lane.  Law  Rev.  (Pa.)  86,  1886 ;  Harris  t;.  People,  1  Colo.  App.  289, 

People  V.  Scranton,  61    Mich.   244,  1892 ;  Cunningham  v.  People,  1  Colo. 

1886 ;  Com.  v.  Molter,  142  Mass.  533,  App:  155,  1891 ;  People  v.  Ringsted, 

1886;  Dixon  v.  State,  76   Ala.    89,  90  Mich.  371, 1892 ;  People  v.  Crowley, 

1884 ;   Dant  v.  State,  106    Ind.    79,  90  Mich.  366, 1892,  saloonkeeper  held 

1886 ;  Pine  v,  Barnes,  L.  R.  20  Q.  B.  guilty  who  allows  his  bartender  to 
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Statutes  have  in  some  jurisdictions  been  enacted  as  to  the  burden 
of  proof  in  cases  of  this  class.  These  statutes  are  noticed  in  other 
sections.* 

§  1521.  The  day  averred    in  the   indictment  is   immaterial.' 
Proof  of  any  other  day,  prior  to  the  finding  of  the  bill,  is  _. 
enough.'    But  when  the  averment  is  laid  with  a  cordinU'-  immate- 
ando,  proof  of  sale  within  the  specified  periods  must  be  "'^• 
made.^ 

enter  and  help  himself  to  a  glass  of  25  Tex.  App.  596,  1888 ;  Qualter  t;. 

beer ;  McNeill  v.  State,  92  Tenn.  719,  State,  120  Ind.  92,  1889  ;   Janks  v. 

1898 ;  Cortesy  v.  Territory,  (N.  M.)  32  State,  29  Tex.  App.  238,  1890 ;  State 

Pac.  Bep.504, 1893 ;  Harmon  v.  State,  v.  Hirsch,  125  Ind.  207, 1890 ;  Sanders 

92  Ga.  455,  1893 ;  Lucas  v.  State,  92  v.  State,  34  Nebr.  872,  1892 ;  Fatten 

Ga.  454, 1893;  Thomason  v.  State,  92  v.  State,  31  Tex.  Or.  20, 1892;  Com. 

Ga.  466, 1893 ;  People  v.  Wheeler,  96  v.  Murphy,  (Ky.)  23  S.  W.  Rep.  655, 

Mich.  1, 1893 ;  State  v,  Edlavitch,  77  1893 ;  Wolf  v.  State,  (Ark.)  27  S.  W. 

Md.  144,  1893 ;  Hendricks  v.  State,  Eep.  77, 1894 ;  Jones  v.  State,  32  Tex. 

(Tex.)  25  S.  W.  Rep.  124,  1894 ;  Com.  Cr.  533, 1894.     For  sales  on  holidays, 

V,  Heckler,  14  Pa.  C.  C.  465,  1894.  see  People  v.  Minter,  59  Mich.  557, 

That  the  date  set  in  the  indictment  is  1886 ;  People  v.  Ackerman,  80  Mich, 

immaterial,  see  Roy  v.  State,  91  Ind.  588, 1890. 

417,  1883;  Brown  v.  State,  16  Nebr.       »  See  infra,  H  1528, 1530  a;  Shear  v. 

658, 1884.  Green,  73  Iowa,  688, 1888. 

For  evidence  where  sales  are  made      '  Arrington  v.    Com.,   87  Ya.  96, 

daring  prohibited  hours,  see  People  1890 ;  Roy  v.  State,  91  Ind.  417, 1883 ; 

V,  Hasted,  52  Mich.  624, 1884;  People  State  v,  Beasley,  21  W.  Va.777, 1883; 

V.  Cummerford,  (Mich.)  7  Crim.  Law  Brown  v.  State,  16  Nebr.  658,  1884 ; 

Mag.  254, 1885 ;  People  v,  Richmond,  State  v.  Bruce,  26  W.  Va.  153,  1885, 

59  Mich.  570, 1886 ;  State  v,  Hellman,  that  the  indictment  most  charge  a 

56  Conn.  190,  1888 ;  State  v.  Isabel,  sale  within  one  year  if  no  date  is 

40  La.  An.  340, 1888;  People  v.  Sulli-  specified. 

van,  83  Mich.  355,  1890 ;  People  v.      »  U.  8.  v.  Riley,  5  Blatch.  C.  C.  204, 

Hughes,  97  Mich.  543, 1893 ;  Foley  v.  1864 ;  State  v.  Havey,  58  N.  H.  377, 

State,  (Nebr.)  60  N.  W.  Rep.  574,  1878 ;  Com.  v,  Carroll,  15  Gray,  409, 

1894;  People  v.  James,  (Mich.)  59  N.  1860;  Com.  v.  Eerrissey,  141  Mass. 

W.  Rep.  236,  1894.    That  such  stat-  110, 1886;  State  v.  Wambold,  72  Iowa, 

utes  are  constitutional,  see  Ex  parte  468,  1887 ;  Boldt  v.  State,  (Wis.)  35 

Wolf,  14  Nebr.  24,  1883;  Hedderich  N.  W.  Rep.   935,    1888;    Dansey  v, 

V.  State,  (Ind.)  1  N.  E.  Rep.  47,  1885.  State,  28  Fla.  316,  1887 ;  Marquardt 

For  proof  of  sales  made  on  election  v.  State,  52  Ark.  269, 1889;  Savage  v, 

day,  see  Wear  v.  State,  (Tex.)  26  S.  Com.,  84  Va.  582, 1888  ;  State  v.  Pfef- 

W.  Rep.  68,  1894 ;  State  t;.  Sinnott,  ferle,  (Kans.)  9  Crim.  Law  Mag.  222, 

15  Nebr.  472,  1884 ;  Croell  v.  State,  1886 ;  State  v.  Jacobs,  75  Iowa,  247, 


*  Com.  V.  Briggs,  11  Mete.  573,  1846  ;  Whart.  Crim.  Ev.  {  103  b ;  Arnold  v, 
Barkalow,  73  Iowa,  183,  1887 ;  Dansey  v.  State,  23  Fla.  316,  1887 ;  State  v. 
Small.  80  Me.  452, 1888. 
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One  who  is  tried  on  several  complaints,  charging  him  with  un- 
lawful sales  of  intoxicating  liquors  to  the  same  person  on  different 
days,  and  convicted  upon  evidence  sufficient  to  prove  only  one  such 
sale,  may  be  sentenced  on  any  of  the  complaints,  and  have  a  new 
trial  on  the  others.^    A  single  sale  constitutes  the  offence.' 

§  1522.  If  the  proof  shows  the  sale  of  an  illegal  amount,  it  is  no 
variance  if  such  amount  does  not  correspond  with  that 
immate-  laid  in  the  indictment.*  "Where,  however,  statutes,  as  is 
Sado  ^^*"  sometimes  the  case,  make  the  offence  to  consist  in  selling 
otherwiae  less  than  a  certain  measure,  then  the  indictment  must 
aver,  and  the  evidence  must  prove,  a  sale  under  such 
measure.^  But  with  this  qualification,  variance  as  to  quantity  is 
immaterial  if  within  the  statutory  limits.  This  is  so  when  a  greater 
amount  (within  such  limits)  than  that  averred  is  proved,*  or  when 
the  proof  is  of  a  less  amount.^  But  the  statute  cannot  be  evaded  by 
selling  a  gallon  (or  a  quart,  as  it  may  be)  as  a  whole,  with  the  under- 
standing that  the  buyer  may  tipple  it  in  a  series  of  separate  drinks.^ 

1888 ;  Leonard  v.  State,  65  N.  H.  671,  1891 ;  Olmstead  v.  State,  92  Ala.  64, 

1889;  State  v.  Beick,  43  Kans.  279,  1890;  State  v.  Wood,  49  Eans.  711, 

1890,  proof  must  be  of  an  offence  be-  1892,  that  State  may  prove  other  sales 

fore  the  date  of  the  indictment ;  State  than  those  in  knowledge  of  inform- 

V.  City,  80  Wis.  198,  1891;  Com.  v.  ant;   State  v.  Dugan,   110  Mo.  138, 

Galligan,  156  Mass.  270, 1892 ;  Lynn  1892 ;  People  v,  Metzger,  95  Mich. 

V,  State,  (Tex.)  22  S.  W.  Rep.  878,  121, 1893.    Infra,  i  1529. 

1893.    See  Com.  v.  Wood,  4  Ibid.  11,  »  State  v.  Moore,  14  N.  H.  451, 1848, 

1855.    See.  generally,  Whart.  Cr.  PI.  citing  Stark,  on  Ev.  1589 ;  Windsor 

&  Pr.  i  120.    But  "  on  or  about "  a  v.  Com.,  4  Leigh,  680, 1833 ;  Brock  v. 

day  is  insufficient.    See  Whart.  Cr.  Com.,  6  Ibid.  634,  1836;  Reiser  v, 

PL  &  Pr.  i  125.  State,  84  Ind.  229,  1882 ;  Hamilton  v. 

»  Com.  v.  Remby,  2  Gray,  508, 1854.  State,  103  Ind.  96,  1885;  Taylor  v. 

See  Com.  v,  Walton,  11  Allen,  238,  State,  113  Ind.  471,  1887.    See  tupra, 

1865 ;  Koch  v.  State,  32  Ohio  St.  353,  1 1514. 

1877 ;  Com.  v.  Broker,  151  Mass.  355,  *  Supra,  {  1514 ;  State  v.  Ahem,  54 

1890;  State  v.  Alten,  45  Kans.   101,  Minn.  195, 1893. 

1890.  *  State  v,  Connell,  38  N.  H.  81, 

*  Elam  V.  State,  26  Ala.  48,  1853 ;  1859,  citing  R.  v.  Gibson,  6  T.  R. 

McPherson    v.    State,    54   Ala.  221,  265;  Winston's  Case,  4  Leigh,  680, 

1876;  State  v.  Pischel,  16  Nebr.  490,  1833;  Brock  v.  Com.,  6    Ibid.  634, 

1884 ;  People  v.  Kropp,  52  Mich.  582,  1836 ;  State  v.  Tisdale,  54  Minn.  105, 

1884;  State  v.  Blahut.  48  Ark.  34,  1893. 

1886 ;  Dansey  v.  State,  23  Fla.  816,  •  State  v.  Cooper,  16  Mo.  551, 1852 ; 

1887;  Lebkovitz  V.  State,  113  Ind.  26,  State  t;.  Andrews,  28  Mo.  17,  1859; 

1887;    Frese  v.  State,  23  Fla.   267,  State  w.  Tisdale,  ^upra. 

1887;  State  v.  Reyelts,  74  Iowa,  499,  '  Richardson  v."  Com.,  76  Va.  1007, 

1888;  Smith  v.  State,  32  Nebr.  105,  1882. 
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§  1522  a.  It  has  been  already  notioed  that  the  name  given  to  a 
^^  drink  '^  by  the  parties  is  immaterial.^     It  may  be  added  that  this 
applies  not  only  when  the  drink  is  claimed  to  be  under  a  statute 
prohibiting  sales  of  intoxicating  liquorS;  but  when  it  is 
claimed  to  be  under  a  statute  prohibiting  certain  kinds  of  ^^^^^' 
liquor  («.  g.y  brandy)  from  which  the  "  drink  "  in  dispute 
is  claimed  to  be  mainly  made.'    Hence  when  the  liquor  falls  under 
any  generic  title  stated  in  the  indictment,  its  specific  or  slang  name 
need  not  be  alleged,  or,  if  alleged,  need  not  be  proved.^ 

§  1523.  The  measure  or  amount  of  liquor  sold  may  be  rpobeinfe- 
inferentially  shown.^    Whether  a  sale  is  consummated  is  rentiaiiy 
to  be  inferred  from  facts.^ 

§  1524.  Two  or  more  persons  may  be  jointly  guilty,  and  if  so, 
jointly  convicted  of  the  offence  of  retailing  spirits.^    But 
the  conviction  is  not  good  when  the  offences  are  properly  bej^ineST 
divisible,^  as  where  the  sales  are  separate.^ 

§  1526.  It  is  erroneous  to  admit  evidence  of  a  greater  number  of 
offences  than  there  are  counts  in  the  indictment,'  unless  oniy  of- 
to  prove  acierUer  or  quo  animo.^^    And  the  court,  when  ^®"<»" 

»  Supra,  ii  1605, 1613.  542,  1866.     Only  one  need  be  con- 

*  Ck)m.  V,  Bathrick,  6  Cush.  247,  victed.  State  v.  Simmons,  Q6  N.  C. 
1860 ;  State  v.  Stanton,  37  Conn.  421,  622, 1872 ;  State  v,  Caswell,  2  Humph. 
1870,  selling  an  alcoholic  imitation  399, 1841. 

onder    name    of   port ;  <  People    v.  In  Maine  two  persons  may  be  jointly 

Wheelock,  3  Park.  C.  R.  9, 1856.  indicted,  one  for  maintaining  a  liquor 

'  State  V.  McGinnis,  30  Minn.  62,  nuisance  under  R.  S.  c.  17,  i  2,  and 

1882.  the  other  for  aiding  in  its  maintenance. 

As  to  averment  of  drink,  see  supra,  under  2  6  of  the  same  chapter.    State 

i  1618.  V.  Ruby,  68  Me.  643, 1878 ;  see,  also. 

As  to  similar  questions  in  respect  to  State  t;.  Hoxsie,  16  R.  1. 1,  1886. 
gambling  devices,  see  Dean  v.  State,  ^  Whart.  Cr.  PI.  &  Pr.  {  302 ;  Far- 
Mart  &  Y.  127, 1827,  and  other  cases  reU  t;.  State,  3  Ind.  673,  1862. 
cited  supra,  i  1466.  ^  Ibid. ;  Com.  v.  Kimball,  7  Mete. 

*  Scott  V.  State,  26  Tex.  (Suppl.)  308,  1843 ;  Com.  v.  Very,  12  Gray, 
168, 1860;  see  Stout  t;.  State,  96  Ind.  124,  1868;  Com.  v.  Griffin,  3  Cush. 
407,  1884.  623, 1849 ;  Elliott  t;.  State,  26  Ala.  78, 

^  B.  t;.  Denham,  36  Up.  Can.  (Q.  B.)  1866 ;  State  v.  Lund,  49  Kans.  209, 

608 ;  Hussey  v.  State,  69  Ga.  64, 1882.  1892. 

8upra,   i  1620 ;  Bryant  v.  State,  89  •  Hodgman  v.  People,  4  Denio,  236, 

Tenn.    681,    1890 ;    Smith   v.  State,  1847  ;  Stockwell  v.  State,  27  Ohio  St. 

(Ark.)  16  S.  W.  Rep.  2, 1891.  663, 1876  ;  Moore  v.  State,  79  Ga.  498, 

*  Com.  V.  Griffin,  3  Cash.  623, 1849 ;  1887 ;  State  v.  Chisnell,  36  W.  Va. 
State  V.  Wadsworth,  30  Conn.  66,  669, 1892 ;  Naul  v.  State,  70  Miss.  699, 
1861 ;  State  v.  Simmons,  66  N.  C.  622,  1893. 

1872.    See  Com.  v.  Cook,  12  Allen,       >^  Com.    v.  White,   15   Gray,  407. 

399 
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ciiarg«<iJo  Several  sales  are  introduced,  will  compel  the  prosecution 

to  elect  as  to  the  sales  on  which  it  r«lies.^ 
§  1526.  The  requiring  of  a  bill  of  particulars,  on  the  trial  of  an 

indictment  for  being  a  common  seller  of  intoxicating 
uSiara''  liquors,  is  within  the  discretion  of  the  presiding  judge; 
"^^w      ^^^  ^^^  refusal  to  require  one  is  not  subject   to  excep- 

required.        , 

tion. 

§  1527.  Proof  that  the  defendant  during  part  of  the  time  em- 

Partiai        braced   in  an  indictment  for  being  a  common  seller  of 

lioenBeno    intoxicating  liquors  was  authorized  to  sell,  or  that  on 

certain  occasions  he  reAised  to  sell,  is  not  an  answer  to 

the  whole  indictment.*    The  license  must  be  coextensive  with  the 

charge  in  the  indictment/ 

§  1528.  The  provision  of  the  Massachusetts  Statute  1835,  c.  215, 

s.  34,  that  in  prosecutions  for  the  sale  of  spirituous  and  in- 
statutory        X*J.«  1*  JI1*  •  /•  1_*11* 

presump-  toxicating  liquors,  delivery  m  or  from  any  building  or 
^na«to  plaoe^  other  than  a  dwelling-house,  "shall  be  deemed 
primd  fcune  evidence  of  a  sale,  and  be  punishable  as  such 
sale,"  is  constitutional,  and  applies  to  all  cases  of  such  prosecu- 
tions ;  but  the  presumption  is  liable  to  be  rebutted  by  attendant 
circumstances,  or  other  facts.^  On  the  other  hand,  statutes  making 
such  proof  absolute  are  unconstitutional.* 

XI.   KEEPING   PROHIBITED   LIQUOBS  FOR  SALE. 

§  1528  a.  We  have  already  considered  statutes  which  make  it 
A  statu-  indictable  to  keep  counterfeit  money  on  hand  for  illegal 
o^oe.       '^^^'^    ^^  ^^  same  line,  and  subject  to  the  same  general 

1860 ;  Pearce  v.  State,  40  Ala.  720,  State  v.  Spalding,  60  Vt.  228,  1887 
1868.  Whart.  Grim.  Ev.  {  81 ;  Bailey  (that  defendant  had  paid  special  tax 
V.  State,  67  Miss.  833,  1889 ;  Stone  v,  to  United  States  is  evidence  of  sell- 
State,  (Miss.)  7  So.  Rep.  500, 1890.  ing). 

»  Murphy   v.   State,    9    Lea,  373,  *  Supra,  i  1499 ;  Spake  v.  People,  89 

1862 ;  see  State  v,  McGrath,  73  Mo.  111.  617, 1878 ;  Craig  v.  Werthmueller, 

181, 1880;  State  v.  Tissing,  74  Ibid.  78  Iowa,  598, 1889;  Webster  v.  Com., 

72,  1880;   Fitzpatrick   v.    State,    37  89  Va.  164, 1892. 

Ark.  373.  1881 ;  State  v.  O'ConneU,  *  Com.  v,  Wallace,    7   Gray,  222, 

(Eans.)  18  Bep.  239, 1884.  1856.    See  State  v.  Higgins,  13  B.  I. 

'  Com.  V,  Wood,  4  Gray,  11,  1866 ;  330,  1881 ;  Whart.  Crim.  Ev.  i  716  a. 

State  V,  Bacon,  41  Vt    526,    1869;  •  State  v,  Beswick,  13  B.  I.  211, 

Whart.  Cr.  PI.  &  Pr.  {  702.  See  State  1881.    See,  however,  State  v.  Thomas, 

V,  Tracy,  12  B.  I.  216,  1877  ;  State  v,  47  Conn.  646, 1880 ;  Whart.  Crim.  Ev. 

Burkett,  61  Kans.  175, 1893.  |  716  a.    Infra,  §  1530  a. 

»  Com.  V,  Putnam,  4  Gray,  16, 1856 ;  ^  Supra,  {  720. 
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CHAP.  XXIV.]  ILLICIT  SALE  OF  INTOXICATING  LIQUORS.    [§  1628  a. 

rules  of  construction,  may  be  noticed  the  statutes  making  it  specifi- 
cally indictable  to  keep  prohibited  liquors  for  sale.  As  to  these 
statutes  the  following  points  may  be  noticed : 

Offence  merely  Staiviory. — It  has  been  held  that  the  oflTenoe  reste 
solely  on  statute;^  and  no  doubt  the  mere  possession  of  instruments 
fitted  for  the  commission  of  indictable  offences  is  not  in  itself  an 
indictable  offence.'  It  is  essential,  to  make  such  preparations  in- 
dictable, that  they  should  be  put  in  such  a  state  of  progress  that  the 
offence  will  be  consummated  unless  deterrent  causes  intervene.' 

Staivies  to  be  Siridly  Construed, — "Wines,  beer,  and  other  stimu- 
lants of  the  same  class  are  (1)  articles  of  legitimate  commerce,  pro- 
tected in  the  same  way  by  the  constitution,  as  are  all  other  articles 
of  import ;  (2)  in  their  less  intoxicating  shapes  articles  of  ordinary 
domestic  consumption ;  and  (3)  even  in  their  highest  potency  neces- 
sary as  medicines,  or  in  the  preparations  of  medicines.  Hence 
statutes  limiting  the  right  to  hold  such  liquors  on  hand  for  sale  are 
to  be  strictly  construed.* 

Drinking  in  the  house. — ^In  some  of  the  statutes  the  proviso  occurs 

^  See  State  v.  Maxwell,  36  Conn.  422, 1857 ;  State  v.  Hoffinan,  46  Vt. 
167, 1869.  176, 1873;  Com.  «.  Timothy,  8  Gray. 

'  Supra,  3  180.  480, 1857 ;  Com.  v,  BenneU,  108  Mass. 

'  Supra,  \i  181  et  seq.  As  to  illegal  27, 1871 ;  Com.  v.  Finnegan,  109  Ibid, 
transportation  of  liquor,  see  Com.  v,  363,  1872;  Com.  v.  Foran,  110  Ibid. 
Commeskey,  13  Allen,  585,  1866;  179,  1872;  Com.  v.  Carr,  111  Ibid. 
Com.  V.  McCluskey,  116  Mass.  64,  423, 1873;  Com.v.  Ramsdell,130Ibid. 
1874 ;  Com.  v.  Harper,  145  Mass.  100,  68, 1881 ;  Com.  v.  Ryan,  136  Ibid.  436, 
1887 ;  State  v.  Murch,  (Me.)  8  East.  1884 ;  State  v.  Raymond,  24  Conn. 
Rep.  648,  1886 ;  Com.  v.  Eeefe,  143  204, 1855 ;  State  v.  Brennan,  25  Ibid. 
Mass.  467,  1887 ;  State  v,  Campbell,  278,  1856 ;  State  v.  Mead,  46  Ibid.  22, 
76  Iowa,  122,  1888;  State  v.  Wheeler,  1878;  State  v,  Campbell,  12  R.  1. 147, 
62  Vt.  439, 1890 ;  Com.  v.  Marchand,  1878 ;  Brubaker  v.  State,  89  Ind.  577, 
155  Mass.  8,  1891;  Com.  v.  Brown,  1883;  Siegel  v.  People,  106  111.  89, 
154  Mass.  55, 1891 ;  State  v.  Landry,  1883.  That  "  keeping "  is  to  be  dis- 
85  Me.  95,  1892;  Com.  v.  Igo,  158  tinguished  from  *' selling,"  see  Oshe 
Mass.  199,  1893;  State  v.  O'Neil,  v.  State,  37  Ohio  St.  494, 1882 ;  State 
(Me.)  4  East.  Rep.  562, 1886 ;  State  t;.  v.  Miller,  53  Iowa,  84,  1880.  That 
Rhodes,  (Iowa),  58  N.  W.  Rep.  887,  manufacturing  for  sale  outside  of 
1894;Statev. Lashus,79Me. 541, 1887.  State  iswithin  the  Iowa  statute  pro- 

*  State  V.  Guernsey,  33  Me.  527,  hibiting  the  manufacture  for  sale  of 
1852;  State  v.  Leach,  38  Ibid.  432,  intoxicating  liquor.  Code,  {  1523. 
1854 ;  State  v,  Moran,  40  Ibid.  129,  Pearson  v.  Inter.  Dist.,  72  Iowa,  348, 
1855;  State  v.  Connell,  63  Ibid.  121,  1887;  and  see  Chamberlain  v.  State, 
1873 :  State  v.  Plunkett,  64  Ibid.  534,  50  Ark.  132, 1887 ;  Williams  v.  State, 
1874;  State  v.  McGlynn,  34  N.  H.   23  Tex.  App.  499, 1887. 
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'^  to  be  drunk  in  the  house."^  Liquor  handed  from  a  window  and 
drunk  on  the  steps  falls  within  this  category.' 

Intent  JSssential. — It  follows,  therefore,  that  unless  there  be  an 
intent  to  throw  the  liquor  on  the  market  for  illegal  sale,  the  mere 
keeping  is  no  indictable  offence.'  Whether  there  is  such  an  intent 
is  to  be  inferred  from  all  the  circumstances  of  the  case ;  as  the  mode 
in  which  the  liquors  are  kept,  and  the  mode  in  which  they  are  trans- 
mitted and  disposed  of.^ 

ITie  indictment  is  ordinarily  sufficient  if  it  follow  the  statute, 
even  though  it  states  cumulatively  the  various  prohibited  liquors.' 

*  See  9upra,  i  1512  b,  for  cases.  72  Iowa,  691,  1887 ;  Com.  v.  Welling- 
'  Btockwell  V.  State.  85  Ind.  522,  ton,  146  Mass.  566,  1888 ;  State  v. 

1882;  Whaley  v.  State,  87  Ala.  88,  Thompson,  74  Iowa,  119, 1887 ;  State 

1888 ;  but  where  the  proof  is  that  the  v.  Zimmerman,  78  Iowa,  614,  1889 ; 

liquor  was  carried  home  and  drunk  State  v.  Viers,  82  Iowa,  397,  1891, 

there,  there   can  be  no   conviction,  that  the  intent  need  not  be  to  sell  in 

Olmstead  v.  State,  90  Ala.  684,  1890 ;  the  building  in  which  the  liqnor  is 

Jones  V.  State,  96  Ala.  56,  1892,  that  kept ;  Elwood  v.  Price,  75  Iowa,  228, 

drinking  on  premises  against  the  cau-  1888 ;  Com.  v,  Carney,  152  Mass.  566, 

tion  of  defendant  is  no  defence.  1891 ;  Com.  v,  Moore,  157  Mass.  824, 

As  to  "  screens  "  and  "  blinds,"  see  1892 ;  State  v.  Intoxicating  Liquors, 

«u/>ra,  3  1498  a.  85  Me.    304,  1893;    Com.  v,  Eyne, 

*  State  V.  Bum,  35  N.  H.  222, 1857 ;  (Mass.)  38  N.  E.  Rep.  362, 1894;  Com. 
Barth  v.  State,  18  Conn.  432, 1847;  State  v.  McManus,  161  Mass.  64,  1894; 
t7.  Harris,  36  Iowa,  136, 1872 ;  State  v.  Com.  v.  Beed,  (Mass.)  38  N.  E.  Bep. 
Malia,  (Me.)  5  Atl.  Bep.  562,  1886 ;  364, 1894.  To  prove  it  sales  may  be 
Wakeman  v.  Chambers,  69  Iowa,  169,  shown  both  before  and  after  the  period 
1886 ;  U.  S.  V.  Bonham,  31  Fed.  Bep.  selected  for  trial  by  the  prosecution, 
808, 1887 ;  State  v.  Standish,  37  Eans.  if  such  proof  goes  to  establish  system. 
643, 1887;  State  v.  Tierney,  74  Iowa,  Whart.  Crim.  Ev.  ?{  32,  54;  State  v, 
287,  1887 ;  Com.  v,  Wellington,  146  Plunkett,  64  Me.  534, 1874 ;  State  ». 
Mass.  566,  1888 ;  Com.  v.  Kane,  150  Colston,  53  N.  H.  483, 1878 ;  Com.  t;. 
Mass.  294,  1889 ;  State  v.  Price,  75  Price,  10  Gray,  472,  1858 ;  Com.  v, 
Iowa,  243, 1888.  Hayes,  114  Mass.  282, 1878 ;  Com.  v, 

*  Supra,  i  1523 ;  State  v.  McGlynn,  Shaw,  116  Ibid.  8,  1874 ;  Com.  v. 
34  N.  H.  422, 1857 ;  Com.  v.  Madden,  Matthews,  129  Ibid.  487. 1880 ;  State 
1  Gray,  486, 1854 ;  Com.  t?.  Timothy,  v.  Baymond,  24  Conn.  204, 1855.  As 
8  Ibid.  480,  1857 ;  Com.  v.  Gk>odman,  to  analogous  cases,  see  Whart.  Crim. 
97  Mass.  117,  1867 ;  Com.  v.  Powers,  Ev.  |J  45,  52. 

123  Ibid.  244, 1877 ;  Com.  v.  Gallagher,  *  State  v.  Boach,  74  Me.  562, 1883 ; 

124  Ibid.  29,  1877;  State  v.  Mead,  46  State  v.  Beynolds,  47  Vt.  297,  1875; 
Conn.  22, 1878 ;  Grant  v.  State,  73  Ala.  State  v.  McGlynn,  34  N.  H.  422, 
13, 1882 ;  State  v.  Powderiy,  5  East  1857 ;  Com.  v.  Odlin,  23  Pick.  275, 
Bep.  386, 1886 ;  Hollingsworth  v.  City,  1839 ;  Com.  v.  Conant,  6  Gray,  482, 
79  Ga.  503,  1887 ;  U.  S.  v,  Bonham,  1856 ;  Com.  v.  Timothy,  8  Ibid.  480, 
31  Fed.  Bep.  808, 1887 ;  State  v.  Blair,  1857 ;  Com.  v.  Desmond,  103  Mass. 
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The  indictment  need  not,  under  a  statute  prohibiting  keeping  of 
intoxicating  liquors,  specify  the  kind  of  liquor.'  The  allegations 
"  expose  and  keep  for  sale  "  are  divisible.'  Equivalent  terms,  how- 
ever, may  be  used  in  describing  the  mode  of  keeping,  or  the  liquors 
kept.'  Thus  "  purpose  of  sale  "  may  be  treated  as  an  equivalent  for 
"  intent  to  sell.^'^  But  an  indictment  presenting  an  alternative  is 
bad.^    The  indictment  need  not  aver  by  whom  the  intended  sale 

445,  1869 ;  Com.  v.  Dolan,  121  Ibid,  keeping  a  place  in  which  it  is  reputed 
374, 1876 ;  State  v.  Goyette,  11  R.  I.  that  intoxicating  liquors  are  kept  for 
692, 1877 ;  State  v,  Campbell,  12  Ibid.  sale.  It  has  been  held  by  the  Supreme 
147,  1878 ;  see  Vaughn  v.  State,  5  Court  that  these  two  offences  are  so 
Iowa,  369,  1857;  State  v,  Munzen-  far  distinct  that  an  acquittal  of  the 
maier,  24  Ibid.  87,  1867;  State  v.  former  is  not  a  bar  to  a  convictioik 
Price,  75  Iowa,  243, 1888 ;  Matter  of  of  the  latter,  although  the  time  at 
Liquors  of  Young,  15  R.  I.  243,  which  the  offences  are  charged  to 
1886;  State  v  Hoxsie,  15  R.  I.  1,  have  been  committed  is  the  same. 
1885;  State  v.  Welch,  (Me.)  7  Atl.  The  distinction  is  that  in  a  prosecution 
Rep.  475,  1887;  State  v.  Welch,  79  for  the  former  offence  the  whole  bur- 
Me.  99,  1887  ;  Boldt  v.  State,  72  Wis.  den  of  proof  is  on  the  State,  while  in 
7,  1888 ;  State  v.  Jenkins,  64  N.  H.  one  for  the  latter  the  burden  of  proof^ 
375,  1887;  State  v,  Dunphy,  79  Me.  alter  reputation  is  shown,  is  shifted 
104, 1887 ;  State  v.  Adams,  64  N.  H.  upon  the  accused.  State  v,  Moriarty,. 
440, 1887 ;  State  v.  Peterson,  38  Minn.  50  Conn.  415, 1883. 
143, 1888 ;  Com.  v.  Lee,  148  Mass.  8,  '  Booth  v.  State,  18  Conn.  432, 
1888 ;  Roberts  v.  State,  26  Fla.  860,  1847 ;  State  v.  Murphy,  15  R.  I.  543, 
1890 ;  State  v.  Adams,  81  Iowa,  598,   1887. 

1891;  State  v,  Brennan,  2  S.  Dak.  Under  the  Connecticut  statute  a 
384,  1891 ;  Com.  v,  Quinlan,  153  count  charging  keeping  **  intoxicating 
Mass.  483,  1891 ;  State  v,  McEnturff,  liquors  with  intent  to  sell  contrary  to 
(Iowa)  55  N.  W.  Rep.  2, 1893 ;  State  law "  is  good.  Com.  v.  Teahan,  50 
V.Huffman, 51  Kans.  541,1893.  Supra,  Conn.  92, 1882. 
{{  1505, 1512.  Under  **  malt  liquor ''  In  Massachusetts  it  is  enough  to  say 
there  can  be  a  conviction  of  keeping  "  did  keep  intoxicating  liquors  with 
'Mager  beer."  State  v,  Campbell,  12  intent  to  sell  the  same  within  this 
R.  I.  147, 1878.  commonwealth,"    without   authority, 

'  State  V.  Reynolds,  47  Vt.  297,  etc.  Com.  v,  Sprague,  128  Mass.  75, 
1875 ;  Com.  v.  Sprague,  128  Mass.  75,  1880 ;  see  State  v.  Mohr,  53  Iowa,  261, 
1880;  Foreman  v.  Hunter,  59  Iowa,  1880;  Com.  v.  Purdy,  146  Mass.  138, 
550. 1882.  1888 ;  Com.  v.  Kern,  147  Mass.  595, 

'  Com.  V.   Dolan,  121    Mass.  374,   1888. 
1876 ;   Com.  v.  Curran,  119  Ibid.  206,       *  State  v.  Mohr,  53  Iowa,  261,  1880, 
1875 ;  Com.  v.  Atkins,  136  Ibid.  160,  citing  State  v.  Freeman,  27  Ibid.  333, 
1883 ;  see,  also,  State  V.  Viers,  82  Iowa,  1869;   State  t;.  Longley,  79  Me.  52, 
397, 1891.  1887 ;   State  v.  Murch,  (Me.)  7  Atl. 

The  Connecticut  statute  in  one  sec-  Rep.  115, 1886 ;  Com.  v,  Gillon,  148 
tion  forbids  the  keeping  of  intoxicating  Mass.  15, 1888. 

liquors  for  sale,  and  in  another  the       ^  State  v.  Moran,  40  Me.  129, 1855u 
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was  to  be  made/  and  a  variance  in  such  respect  is  immaterial.'  A 
substantial  negation  of  an  exception  is  sufficient.'  Exceptions  not 
in  the  enacting  clause  need  not  be  negatived.^ 

The  ordinary  rules  as  to  venue  apply.* 

Where  the  charge  is  keeping  a  tenement  for  the  sale  of  "  illegal 
liquors/'  want  of  authority  need  not  be  averred.' 

Possesfdon,  not  title  to  ownership,  is  the  standard  of  responsibility 
for  one  occupying  the  premises  on  which  the  forbidden  liquors  are 
found.^ 

Seizure  under  search  warrant  is  authorized  and  directed  under 
several  statutes,  the  object  being  in  some  eases  the  destruction,  in 
other  cases  the  impounding  of  the  liquor.  In  all  cases  the  search 
warrants  must  conform  strictly  to  statute.^ 

^  State  V.  Kaler,  56  Me.  88,  1868.  State  v.  Snow,  3  B.  I.  64, 1854;  State 
But  it  must  connect  the  defendant  as  v.  Brennan,  25  Conn.  278, 1856 ;  State 
owner  or  principal  in  the  transaction,  v.  Harris,  36  Iowa,  136, 1872,  a  case 
State  V,  Gluck,  41  Minn.  553,  1889 ;  of  destruction  of  liquors  under  war- 
see  also  State  v,  Woolsey,  92  Ind.  131,  rant;  and  see  State  v.  Thompson,  44 
1883.  Iowa,  399,  1876,  on  the  same  point. 

*  Ibid.  See,  also.  State  v.  McCann,  Collins  «.  Noyes,  (N.  H.)  27  Atl. 
•61  Me.  116, 1873.  Eep.  226, 1891 ;  State  v.  Hall,  78  Me. 

»  Com.  V.  Chisholm,  103  Mass.  213,  37, 1885;  State  v.  Blair,  72  Iowa,  591, 

1869;  Com.  v.  Davis,  121  Ibid.  352,  1887;  State  v.  Howley,(Me.)  11  East. 

1876.    Supra,  J  1499.  Rep.  549,  1887 ;  State  v.  Devine,  13 

*  State  V,  McGlynn,  34  N.  H.  422,  Atl.  Rep.  128, 1888 ;  State  v,  Whalen, 
1857  ;  Com.  v.  Edwards,  12  Cush.  187,  85  Me.  469,  1893 ;  State  v.  Chartrand, 
1853  ;  Com.  v.  Tattle,  Ibid.  502, 1853 ;  86  Me.  547, 1894 ;  State  v,  LeClair,  86 
Com.  V.  Jennings,  121  Mass.  47, 1876.  Me.  522, 1894.    As  to  proceedings  in 

*  State  V.  Roach,  74  Me.  662, 1888.  rem,  see  further.  State  v.  Burrow, 
Infra,  J  1532.  37  Conn.  425,  1876 ;  State  v,  Intox. 

«  Com.  V.  Bennett,  108  Mass.  24,  Liquors,  68  Me.  187,  1878 ;  69  Ibid. 
1871;  Com.  v,  Conneally,  Ibid.  480,  524,  1879;  Com.  v,  Intox.  Liquors, 
1871.  See  Com.  v,  Lee,  148  Mass.  8,  105  Mass.  181,  1870;  Fenner  v.  State, 
1888.  3  R.  I.  107,  1855 ;  State  v.  Maxwell, 

T  Com.  v.Reilly,  116  Mass.  16,1874;  36  Conn.  157,  1869;  State  v.  Intox. 
Oriffin  V.  City,  78  Ga.  679, 1887;  State  Liquors,  64  Iowa,  300,  1884;  State  v. 
V.  Sannerud,  38  Minn.  229,  1888;  Intox.  Liquors,  80  Me.  91,  1888; 
States  V.  Bates,  62  Vt.  184,  1890,  as  to  Com.  v.  Intox.  Liquors,  146  Mass.  509, 
ownership  of  premises ;  State  v,  Lund,  1888 ;  Com.  v.  Certain  Liquors,  (Mass.) 
61  Kans.  124,  1893 ;  Com.  v.  Lynch,  22  N.  E.  Rep.  628,  1889 ;  In  re  Hor- 
160  Mass.  298, 1894.  gan's  Liquors,  16  R.  I.  642,  1889 ; 

8  State  V.  Leach,  38  Me.  432,  1854 ;  State  v.  Hoxsie,  15  R.  I.  1, 1886;  In 
State  V.  Stevens,  47  Ibid.  367, 1860 ;  re  Liquors  of  McSoley,  16  R.  I.  608, 
State  V,  Plunkett,  64  Ibid.  534, 1874;   1887. 
State  V.  Roach,  74  Ibid.  662,  1883; 
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The  misconduct  of  the  officer  making  the  seizure  is  no  defence  to 
an  indictment  for  keeping  the  articles  seized.^ 

Evidence  Inferential, — As  is  the  case  with  the  offence  of  aeUingy 
the  offence  of  keeping  prohibited  liquors  is  proved  mainly  by  put- 
ting in  evidence  facts  from  which  such  keeping  is  to  be  inferred.^ 
It  is  no  objection  to  the  reception  of  evidence  of  inculpatory  articles 
that  they  were  got  hold  of  by  an  illegal  search  warrant.'  It  is 
admissible  to  show  that  the  defendant  broke  bottles  and  otherwise 
evaded  inquiry  during  search.*  The  keeping  of  a  place  for  the 
sale  of  such  liquors  is  strong  proof  that  the  liquors  in  store  in  the 
same  building  were  kept  for  sale;*  and  this  is  strengthened  by 

^  State  V,  McCann,  61  Me.  116,  Mass.  358. 1890;  Com.  v.  Patten,  151 
1873;  State  v,  Plunkett,  64  Ibid.  634,  Mass.  586, 1890 ;  Com.  v,  Vahey,  151 
1874.  See  State  v.  Burroughs,  72  Mass.  57,  1890;  Com.  v.  Oakes,  151  • 
Ibid.  479, 1881 ;  State  v.  Dunphy,  79  Mass.  59,  1890 ;  Com.  v,  Eagan,  151 
Me.  104,  1887 ;  State  v,  LeClair,  86  Mass.  45,  1890,  that  evidence  of  gen- 
Me.  522, 1894.  Nor  that  the  goods  era!  repute  of  the  tenement  kept  is 
were  seized  without  a  warrant.  State  not  admissible ;  Com.  v,  Lattinville, 
«.  Ward,  75  Iowa,  637, 1888.  (Mass.)  26  N.    E.   Rep.  972,  1890; 

»  Supra,  ii  1520;  State  v.  Gorman,  Com.  v.  Murphy,  153  Mass.  290, 1891 ; 
58  N.  H.  77, 1877;  Com.  v.  Timothy,  State  v.  Briggs,  81  Iowa,  585,  1891; 
8  Gray,  480, 1867  ;  Com.  v.  Conneally,  Com.  v.  Canny,  (Mass.)  83  N.  E.  Rep. 
108  Mass.  480,  1871 ;  Com.  v.  Kins-  340, 1893;  Com.  v,  McKenna,(Ma8s.) 
ley.  Ibid.  24, 1871 ;  Com.  v.  Doe,  Ibid.  33  N.  E.  Rep.  389, 1893. 
418, 1871 ;  Com.  v.  Wallace,  123  Ibid.  »  State  v.  Burroughs,  72  Me.  479, 
401,  1877  ;  Com.  v,  Gallagher,  124  1881 ;  and  see  cases  cited  supra.  Com. 
Ibid.  29,1877;  Com.  v.  Frahey,  126  v.  Ryan,  160  Mass.  172,  1893;  Com. 
Ibid.  56,  1878;  Com.  v.  Peto,  136  v.  Shea,  Ibid.  6, 1893;  Com.  v.  Russell, 
Ibid.  165, 1883;  State  v.  Moriarty,  60  Ibid.  8, 1893;  Com.  v.  Hurley,  Ibid. 
Conn.  415, 1883 ;  Com.  v.  Mead,  140  10, 1893. 

Mass.  300,  1885 ;  Com.  v.  Hanley,  140       *  Com.  v.  Daily,   133  Mass.    577, 
Mass.  467, 1886 ;  Com.  v.  Welch,  140  1882.    JSupra,  H  1498  a,  1520 ;  Com. 
Mass.  372, 1886 ;  Com.  v,  Carbin,  143  v.  Mead,  140  Mass.  300,  1885 ;  Com. 
Mass.  124, 1886;  Com.  v.  Stevens,  142  v.  Welch,  140  Mass.  372,  1886;  Com. 
Mass.  467, 1886;  Menken- v.  City,  78  v.  Locke,  146  Mass.  401,  1888;  Com. 
Ga.   668,    1887;  Com.  v.  Wall,  145  v,  McHugh,   147    Mass.    401,  1888 
Mass.  216,  1887 ;  State  v.  Blair,  72  Com.  v.  Ham,  160  Mass.  122,  1889 
Iowa,  691, 1887 ;  Com.  v.  Boyle,  146  Com.  v,  Vahey,  161  Mass.  67,  1890 
Mass.  378,  1887 ;  Com.  v.  Uhrig,  146  Com.  v,  Sullivan,  156  Mass.  487, 1892 
Mass.  132,  1888,  that  possession  of  a  Com.  v.  Hurley,  158  Mass.  159,  1893. 
U.  S.  liquor  tax  receipt  is  competent      *  Com.  v.  Intoxicating  Liquors,  107 
evidence;  In  re  Horgan's  Liquors,  16  Mass.  386,  1871 ;  Com.  v.  Hayes,  114 
R.  I.  642, 1889;  Com.  v.  Cauley,  150  Ibid.  282, 1873 ;  Com.  v.  Wallace,  123 
Mass.  272, 1889;  Com.  v,  Clynes,  150  Ibid.  401, 1877.    Supra,  i  1620 ;  Com. 
Mass.  71,  1889;  State  v.  Shank,  79  v.  Intoxicating  Liquors,  142    Mass. 
Iowa,  47,  1890 ;  Com.  v.  Lynch,  161   470, 1886,  that  defendant  may  be  con- 
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proof  of  sales.^  But  the  keeping  of  such  liquors,  to  be  used  for 
medical  or  manufacturing  purposes,  such  liquors  as  kept  not  being 
capable  of  being  used  as  intoxicating  drinks,  is  not  within  the 
statute.* 

Exposing  and  keeping  for  sale,  with  intent  unlawfully  to  sell,  is 
sustained  by  proof  of  keeping  for  sale  with  such  intent.' 

Negative  averments  as  to  matters  exclusively  within  the  defen- 
dant's knowledge  may  be  regarded  as  proved,  unless  disproved  by 
him.* 

"  Keeping  a  tenement ''  is  not  sustained  by  proof  of  leasing.* 

victed  of  keeping  for  sale  without  138  Pa.  616,  1891 ;  State  v.  Wade,  63 
proof  of  an  actual  sale ;  State  v.  Chap-  Yt.  80, 1890 ;  Com.  v.  Gay,  153  Mass. 
man,  1  S.  Dak.  414,  1890;  State  v.  211,  1891;  State  v.  Intoxicating 
Wade,  63  Vt.  80,  1890 ;  State  v.  Far-  Liquors,  83  Me.  168,  1891 ;  Com.  v. 
ley,  (Iowa)  68  N.  W.  Bep.  1089, 1898;  Gagne,  163  Mass.  206,  1891,  that  in- 
State  V.  Wambold,  74  Iowa,  606, 1888.  dictment  need  not  negative  the  liquor 

'  State  V.  Teahan,    60    Conn.   92,  being  in  original   package;   Com.  v, 

1882;  State  v.  Thompson,  74  Iowa,  Pendergast,  138  Pa.  633, 1891;  Com. 

119,  1887.  V.  Swihart,  138  Pa.  629,  1891 ;  Com. 

'  Com.  V,  Ramsdell,  130  Mass.  68,  v,  Bishman,  138  Pa.  639,  1891 ;  State 
1880.    And  liquor    is  not  liable  to  v.  Miller,  86  Iowa,  638,  1892;  In  re 
seizure  which  is  in    transit   to  the  Jordan,  49  Fed.  Bep.  238, 1892 ;  Tin- 
National  Home.  State  v.  Intoxicating  ker  v.  State,  90  Ala.  638, 1890. 
Liquors,  (Me.)  7  East.  Bep.  646, 1886.       '  Com.  v.  Atkins,  136  Mass.  160, 
The  questions  whether  an  article  is  in  1883 ;  Com.  v.  Henderson,  140  Mass. 
the  original  package,  and  if  so,  how  303, 1886 ;  Com.  v,  Welch,  140  Mass. 
far  this  fact  will  protect  the  importer  372, 1886 ;  Com.  v,  Gillon,  148  Mass. 
or  his  agent  is  discussed  in  the  fol-  16, 1888 ;  Com.  v.  Tay,  (Mass.)  16  N. 
lowing  cases :    State  v.  Chapman,  1  E.  Bep.  603, 1888. 
S.  Dak.  414, 1890 ;  Harrison  v.  State,       *  State  v,  McGlynn,  34  N.  H.  422, 
91  Ala.  62,  1890 ;  Tinker  v.  State,  90  1867.    Supra,  H  1499, 1600. 
Ala.  638,  1890 ;  Keith  v.  State,  91  Ala.       *  Com.  v.  Churchill,  136  Mass.  148, 
2,  1890 ;  State  v,  Fulker,  43  Eans.  1883.    As  to  what  is  sufficient  proof 
237,  1890 ;  Allen  v.  Black,  43  Fed.  of  keeping  a  tenement,  see  Com.  v 
Bep.  228,  1890 ;  State  v.  Winters,  44  Patterson,  138  Mass.  498, 1886 ;  Com 
Kans.  723,  1890 ;  In  re  Beine,  42  Fed.  v.  Andrews.  143  Mass.  23, 1886  ;  Com 
Bep.  646,  1890 ;  In  re  Harmon,  43  v.  Hersey,  144  Mass.  297, 1887 ;  Com 
Fed.  Bep.  372, 1890;  In  re  Bahrer,  43  v.  Downey,  146  Mass.  377, 1887  ;  Com 
Fed.  Bep.  666,  1890 ;  Lyng  v.  State,  v.  Wentworth,  146  Mass.  36,  1888 
10  Sup.  Ct.  Bep.  726,  1890;  State  v.  Com.  v,  McNeff,  146  Mass.  406, 1888 
Intoxicating   Liquors,    82    Me.   658,  Com.  v.  Welch,  147  Mass.  374, 1888 
1890 ;  Smith  v.  State,  64  Ark.  248,  Com.  v.  Buckley,  147  Mass.  681, 1888 
1891 ;  Wilkerson  v.  Bahrer,  11  Sup.  Com.  v.  Clynes,  160  Mass.  71,  1889 
Ct.  Bep.  866, 1891 ;  Com.  v.  Calhane,  Com.  v.  Lattinville,  (Mass.)  26  N.  E 
164  Mass.  116,  1891 ;  Com.  v.  Silver-  Bep.  972, 1890 ;  Com.  v,  Vahey,  161 
man,  138  Pa.  642,  1891 ;  Com.  v.  Zelt,  Mass.  67, 1890 ;  Com.  v.  Hayes,  160 
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Time  is  immaterial^  if  within  the  statute  of  limitations  and  prior 
to  indictment  found  ;  and  a  single  and  brief  period  of  keeping  or 
exposing  for  sale  will  sustain  the  indictment.^  And  illustrative 
facts  may  be  put  in  evidence  irrespective  of  the  question  of  time.* 

Statutes  as  to  burden  of  proof  in  liquor  prosecutions  are  else- 
where considered,' 

XII.    PENAL   RESPONSIBILITY   OF  VENDEE. 

§  1529.  Is  the  vendee  of  spirituous  liquors,  illegally  sold,  penally 
responsible?    Remembering  that  all  accessories  to  mis- 

j  J     n  _i«   •      i"        •      xi-  •       Vendee 

demeanors,  and  all  persons  participatmg  m  the  commis-  may  be 
sion  of  misdemeanors,  are  principals,  our  first  impression  ^l^^^ 
would  be  in   the  affirmative.      Closer  study,  however, 
greatly  qualifies  this  conclusion.     The  sale  of  spirituous  liquors,  it 
must  be  remembered,  is  not  a  misdemeanor  per  ae,  any  more  than 
is  the  sale  of  meat.     When,  however,  the  sale  of  liquor  is  unlicensed, 
then  it  is  indictable,  just  in  the  same  way  as  the  sale  of  meat,  when 
unwholesome,  is  indictable.     To  make,  therefore,  a  purchaser  in 
either  case  a  principal,  his  intention  in  purchasing  must  have  been 
to  have  promoted  the  selling  of  unwholesopae  meat,  or  of  illicit 
liquor.     But  an  ordinary  purchaser,  without  special  proof  of  scienter 
and  intent,  cannot  be  charged  with  this.     Ck)nsequently,  an  ordi- 
nary purchaser  cannot  be  charged  as  a  principal  in  the  offence. 
Hence,  an  ordinary  purchaser  may  be  compelled  to  answer  under 
oath  as  to  whether  he  made  the  purchase.* 

Mass.  506, 1890 ;   Com.  v.  Patterson,  mpra,  JJ  1498  a,  1620 ;  State  v.  Mori- 

153  Mass.  5, 1891 ;  Com.  v.  Mead,  153  arty,  50  Conn.  415, 1882. 

Mass.   284,  1891 ;   Com.  v.  Andrews,  »  Supra,  J  1498.    Infra,  i  1530  o. 

143  Mass.  23, 1886  ;   Com.  v.  Hagan.  *  /Skipra,  J  179 ;  Hill  v.  Spear,  50  N. 

152  Mass.  565, 1891 ;  Com.  v.  Calhane,  H.  254, 1870;  State  v.  Rand,  51  Ibid. 

154  Mass.  115, 1891;  Com.  «.  Hughes,  361,  1871;  Com.  v.  Downing,  4  Gray, 
154 Mass.  598, 1891;  Com. V.Sullivan,  29,1855;  Com.  v.  Willard,  22  Pick. 
156  Mass.  229,  1892 ;  Com.  t;.  Shea,  476, 1839 ;  State  v.  Teahan,  50  Conn. 
160  Mass.  6, 1893 ;  Com.  v.  Russell,  92,  1882 ;  People  v.  Smith,  1  N.  Y. 
160  Mass.  8, 1893 ;  Com.  v.  Hurley,  Cr.  Rep.  72,  1883 ;  Page  v.  State.  11 
160  Mass.  10,  1893;  Com.  t;.  Reed,  Lea,  202,  1883;  State  v.  Cullins,  53 
(Mass.)  38  N.  E.  Rep.  364, 1894.  Kans.  100, 1894;  Wakeman  v.  Cham- 

^  State  V.  Haley,  52  Vt.  476,  1880 ;  bers,  69  Iowa,   169,  1886 ;   State  r. 

Com.  V,  McCleary,  105   Mass.    384,  Baden,  37  Minn.  212,  1887.    Supra, 

1870;  Com.  v.  Atkins,  136  Mass.  160,  H    1498    6,  1505.      Doran's  Case,  2 

1883.    Supra,  i  1521.    But  see  Com.  Pars.    467,  and   State  v.  Bonner,  2 

V.  Purdy,  146  Mass.  138,  1888.  Head,  135, 1858,  where  under  statutes 

*  Whart.  Crim.  Ev.  {J  32  et  seq.;  making  vendee  specially  responsible, 
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Xm.   CONSTITUTIONALITY  OF   LAWS  RESPECTING. 

§  1630.  Legislative  zeal  has  led  to  provisions  in  this  relation 

which  have  not  infrequently  provoked  grave  constitu- 

laws  to  be    tional  issues.     The  issues  thus  involved  have  been  more 

constmed    ^"^^^  discussed  in  another  volume;^   and  the  limits  of 

the  present  work  permit  only  a  few  points  to  be  generally  - 
noticed.  It  will  be  generally  conceded  that  an  act  directing  the 
forfeiture  of  intoxicating  liquors  without  process  of  law  is  uncon- 
stitutional, on  account  of  its  summary  and  arbitrary  disregard  of 
the  ordinary  safeguards  of  trial.*  In  Texas  it  has  been  ruled  that 
an  act  is  unconstitutional  which  provides  that  the  indictment  need 
not  negative  license.'    A  similar  decision  was  made  in  Maine,  as  to  a 

in  which  case  he  cannot  be  compelled  Fed.  Rep.  289,  1885 ;  State  v.  Whis- 

to  answer  criminating  questions.    See  ner,  35  Kans.  271,  1886;  People  v, 

Whart  Crim.  Ev.  J  468.  Gadway,  61  Mich.  285,  1886 ;  U.  S.  v. 

^  Whart.Com.Am.Law,J410c<«e^./  Nelson,  29  Fed.  Rep.  202, 1886,  that 

and  see,  generally,  Timm  v.  Harrison,  Congress   may    prohibit  in  Alaska  ; 

16  Chic.  L.  N.  192, 1884;  McGuire  v.  8.  c.  30  Fed.  Rep.  112, 1887 ;  Pearson 

State,  19  Rep.  537,  1885 ;  Mette  v.  v.  Inter.  Distillery,  72  Iowa,  348, 1887  ; 

McGuckin,     18    Nebr.     328,     1885 ;  Kohn  v.  Melcher,  29  Fed.  Rep.  433, 

McLane  v.  Bonn,  70  Iowa,  752,  1886;  1887;  In  re  Hoover,  30  Fed.  Rep.  51, 

Mardorf  v.  Hemp,  (Pa.)  6  Atl.  Rep.  1887 ;  Mugler  v.  State,  10  Crim.  Law 

754, 1886 ;  State  v,  Fitzpatrick,  16  R.  Mag.  263,  1887 ;    State  v.  Pond,  93 

I.  54,  1888 ;  U.  S.  v.  Ronan,  33  Fed.  Mo.  606, 1887 ;  Lyng  v.  State,  10  Sup. 

Rep.  117, 1887 ;  State  v.  Garon,  50  N.  a.    Rep.    725,    1890 ;   Wilkerson  v,  ' 

J.  L.  358, 1988;  In  re  Christensen,  43  Rahrer,  11  Sup.  Ct.  Rep.  865,  1891. 

Fed.  Rep.  243, 1890;  State  v,  Becker,  As  to  seizure  and  abatement,  see 

(S.  Dak.)  51  N.  W.  Rep.  1018, 1892 ;  Peish  v,  Linder,  73  Iowa,  766,  1887 ; 

Hunzingert;.State,39  Nebr.  663,1894.  Craig  r.  Werthmueller,  78  Iowa,  598, 

That  local  option  laws  are  constitu-  1889 ;  Barringer  v.  Florence,  (S.  C.) 

tional,  see  State  v.  Berlin,  21  S.  C.  19  S.  E.  Rep.  745,  1894,  that  dis- 

292, 1884 ;  Woodlief  v.  State,  21  Tex.  pensary  act  is  unconstitutional. 

App.  412,  1886 ;  Ex  parte  Kennedy,  When  the  invalidity  of  a  law  is  no 

23 Tex. App. 77, 1887 ;Burnside V.Lin-  defence,  see  Ex  parte  Bell,  24  Tex. 

coin  County  Court,  86  Ky.  423, 1887;  App.  428,  1887;  Stickrod  v.  Com.,  86 

Minnehaha  Co.  v.  Champion,  5  Dak.  Ky.  285, 1887 ;  Com.  v.  Lillard,  (Ky.) 

433, 1889 ;  State  v.  Moore,  107  Mo.  78,  9  S.  W.  Rep,  710,  1888. 

1891 ;  Gordon  v.  State,  46  Ohio,  607,  '  Fisher  v.  McGirr,  1  Gray,  1, 1854. 

1889 ;  Territory  v,  O'Connor,  6  Dak.  See  Greene  v.  Briggs,  1  Curtis  C.  C. 

897, 1889 ;  Ex  parte  Swann,  96  Mo.  311, 1852,  Compare  life  of  Curtis,  ii. 

44, 1888;  State  v.  Circuit  Ct,  (N.  J.)  191.    State  v.  Jordan,  72  Iowa,  377, 

16  Atl.  Rep.  272. 1888 ;  Ex  parte  Kin-  1887 ;  Robison  v.  Haug,  68  Mich.  549, 

nebrew,  35  Fed.  Rep.  52, 1888.  1888. 

That  State  prohibitory  acts  are  con-  »  Hewitt  v.  State,  25  Tex.  722, 1860 ; 

stitutional,  see  State   v.  Bradley,  26  Statev.Horan,  Ibid.  (Suppl.)  271, 1860. 
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statute  which  provided  that  a  form  of  complaint  for  keeping  with 
intent  to  sell  should  be  good^  without  averring  to  whom  the  sale 
was  to  be  made.^  In  Vermont  constitutionality  was  predicted  of  a 
statute  providing  that  it  shall  be  sufficient  to  allege  '^that  the 
respondent  became  a  dealer  in  intoxicating  liquors  without  having 
license  therefor.'^'  In  Massachusetts,  as  has  just  been  seen^  a  stat- 
ute declaring  that  delivery  is  primd  faxAe  evidence  of  sale  has  been 
declared  constitutional,^  though  this  is,  as  will  be  seen  elsewhere, 
denied.* 

Whether  general  reputation  is  evidence  in  such  cases  will  be 
considered  in  a  future  section.'^ 

So  far  as  concerns  the  general  question,  laws  which  '^  assume  to 
regulate  only  and  to  prohibit  sales  by  other  persons  than  those  who 
should  be  licensed  by  the  public  authorities,  .  .  .  are  but  the 
ordinary  police  regulations  such  as  the  State  may  make  in  respect 
to  all  classes  of  trade  or  employment."*  It  is  otherwise,  however, 
when  the  object  is  to  prevent  the  admission  of  such  commodities  in 
the  port.^  But  it  has^  been  held  that  a  State  law  is  not  unconstitu- 
tional which  punishes  the  sale  within  such  State  of  gin  brought  into 
the  port  of  another  State  and  therefrom  forwarded,  notwithstanding 
the  gin  was  in  the  cask  in  which  it  was  imported.^     That  Congress 

^  State  V,  Learned,    47    Me.   426,  laws  known  as    Prohibitory  Liqaor 

1859.  Laws,  the  purpose  of  which  is  to  pre- 

'  State  V,  Oomstock,  27  Vt.    653,  vent  altogether  the  manufacture  and 

1855.  ^  sale  of  intoxicating  drinks  as  a  bever- 
'  Com.  V.  Wallace,  7    Gray,  222,  age,  so  far  as  legislation  can  accomplish 

1856.  that  object,  cannot  be  held  void  as  in 
*  Supra,  i  1498  a ;  i^fra,  2  1580  a ;  conflict  with  the  power  of  Congress  to 

Whart.  Crim.  £v.  2  716  a.  regulate  commerce,  and  to  levy  imposts 
On  the  other  hand,  a  statute  pro-  and  duties.  And  it  has  been  held  that 
viding  that  the  statutory  term  **  in-  they  are  not  void,  because  tending  to 
toxicating  liquors  "  is  to  be  held  to  in-  prevent  the  fulfilment  of  contracts  pre- 
clude cider,  has  been  sustained  without  viously  made,  and  thereby  violating 
any  question  as  to  its  constitution-  the  obligation  of  contracts.  People  v, 
ality.    Com.  v.  Smith;  102  Mass.  144,  Hawley,  8  Mich.  330, 1854 ;  Beynolds 
1869.  V.  Geary,  26  Conn.  179, 1857. 
S  In/ray  {  1530  a.  "  The  same  laws  have  also  been  sus- 
'  Cooley's  Const.  Limit.  581.  tained  when  the  question  of  conflict 
^  License  Cases,  5  How.  512,  574,  with  State  constitutions  or  with  gen- 
631, 1847.  eral  fundamental  principles  has  been 
^  Ibid.  raised.    They   are   looked   upon    as 
"  It  would  seem,  from  the  views  ex-  police  regulations  established  by  the 
pressed  by  the  several  members  of  the  legislature  for  the  prevention  of  in- 
court  in  these  cases,  that  the  State  temperance,   pauperism,  and    crime, 
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has  the  power  to  exclude  intoxicating  liquor  from  the  Indian 
country  has  been  already  seen.* 

and  for  the  abatement  of  nuisances.  "And  it  is  only  where,  in  framing 

Com.  v.  Kendall,  12  Ciish.  414, 1853 ;  such  legislation,  care  has  not  been 

Com.  V,  Clapp,    5    Gray,  97,   1855 ;  taken  to  observe  those  principles  of 

Com.  V,  Howe,  13    Ibid.  26,   1859;  protection  which  surround  the  persons 

Santo  V.  State,  2  Iowa,  202, 1855 ;  One  and  dwellings  of  individuals,  securing 

House  t;.  State,  4  Greene,  (Iowa)  172,  them  against  unreasonable  searches 

1858 ;    Zumhoff  v.  State,  Ibid.  526,  and  seizures,  and  giving  them  a  right 

1854 ;  State  v.  Donehey,  8  Iowa,  896,  to  trial  before  condemnation,  that  the 

1859 ;    State  v.  Wheeler,  25    Conn,  courts  have  felt  at  liberty  to  declare 

290, 1856  ;  Reynolds  v>  Geary,  26  Ibid,  that  it  exceeded  the  proper  province  of 

179,  1857;  Oviatt  v.  Pond,  29  Ibid,  police  regulation.   Hibbardt;.  People, 

479,  1861 ;  People  v.  Hawley,  3  Mich.  4  Mich.  125, 1856 ;  Fisher  v.  McGirr, 

380, 1854;  People  v.  Gallagher,  4  Ibid.  1  Gray,  1, 1854.    But  see  Meshmeier 

244,  1856;   Jones  v.  People,  14  111.  v.  State,  11  Ind.  484,  1858;    Wyne- 

196,  1852 ;  State  v.  Prescott,  27  Vt.  hamer  v.  People,  13  N.  Y.  378, 1856. 

194,  1855;    Lincoln  v.  Smith,  Ibid.  '' Perhaps  there  is  no  instance  in 

328,  1855;  Gill  v,  Parker,  31  Ibid,  which  the  power  of  the  legislature  to 

610, 1859.    Compare  Beebe  v.  State,  make  such  regulations  as  may  destroy 

6  Ind.  501,  1855 ;  Meshmeier  v.  State,  the  value  of  property,  without  com- 

11   Ibid.  484,  1858 ;  Wynehamer  v.  pensation  to  the  owner,  appears  in  a 

People,  13  N.  Y.  378,  1856."    See,  more  striking  light  than  in  the  case  of 

also,  State  v,  Allmond,  2  Houst.  612,  these  statutes.   The  trade  in  alcoholic 

1856 ;  1  Green's  C.  R.  804.  drinks  being  lawful,  and  the  capital 

"  In  Reynolds  v,  Geary,  26  Conn,  employed  in  it  being  fully  protected 

179, 1857,  it  was  held  that  the  State  by  law,  the  legislature  then  steps  in, 
law  forbidding  suits  for  the  price  of  and,  by  an  enactment  based  on  general 

liquors  sold  was  to  be  applied  to  con-  reasons  of  public  utility,  annihilates 

tracts  made  out   of  the  State,  and  the    traffic,  destroys    altogether  the 

lawful  where  made.  employment,  and  reduces  to  a  nominal 

''It  has  also  been  held  competent  value  the  property  on  hand.  Even 
to  declare  the  liquor  kept  for  sale  a  the  keeping  of  that,  for  the  purposes 
nuisance,  and  to  provide  legal  process  of  sale,  becomes  a  criminal  offence ; 
for  its  condemnation  and  destruction,  and,  without  any  change  whatever  in 
and  to  seize  and  condemn  the  building  his  own  conduct  or  employment,  the 
occupied  as  a  dram  shop  on  the  same  merchant  of  yesterday  becomes  the 
ground.  One  House  V.  State,  4  Greene,  criminal  of  to-day;  and  the  very 
(Iowa)  172, 1853.  See,  also,  Lincoln  v.  building  in  which  he  lives  and  con- 
Smith,  27  Vt.  328,  1855;  Oviatt  v,  ducts  the  business,  which  to  that 
Pond,  29  Conn.  479,  1861 ;  State  v.  moment  was  lawful,  becomes  the  sub- 
Robinson,  33  Me.  568, 1852 ;  License  ject  of  legal  proceedings,  if  the  stat- 
Cases,  5  How.  589,  1847.  But  see  ute  shall  so  declare,  and  liable  to  be 
Wynehamer  v.  People,  13  N.  Y.  378,  proceeded  against  for  a  forfeiture.  A 
1856;  Welch  v,  Stowell,  2  Doug,  statute  which  can  do  this  must  be 
(Mich.)  332, 1846.  justified  upon  the  highest  reasons  of 


*  Supra,  i  282  a ;  Whart.  Com.  Am.  Law,  §J  410  et  seq. 
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§  1530  a.  In  several  jurisdictions  statutes  have  been  adopted  for 
the  purpose  of  facilitating  the  introduction  of  evidence  (j^^atitu- 
in  prosecutions  for  offences  of  the  class  now  before  us.  tionaiity 

of  lfl»W8 

These  statutes  may  be  classified  as  follows  :  modifying 

(1)  Those  prescribing  that  the  burden  of  proving  the  ^''''^^''^^ 
license  shall  be  on  the  defendant.  There  is  no  sound  reason  why 
such  statutes  should  not  be  held  constitutional.  It  is  within  the 
constitutional  power  of  a  State  legislature  to  provide  for  the  con- 
viction of  all  who  sell  intoxicating  liquor  by  retail.  If  so,  it  is 
within  its  power  to  provide  for  the  conviction  of  all  who  sell  intoxi- 
cating liquor  by  retail  without  a  license,  leaving  it  to  the  defendant 
to  set  up  a  license  if  he  have  one.^ 

(2)  Those  prescribing  that  when  the  keepers  of  a  tippling-house 
or  house  for  the  unlawful  sale  of  intoxicating  liquor  are  prosecuted, 
evidence  of  the  bad  repute  of  the  house  in  this  respect  shall  be  ad- 
missible for  the  prosecution,  and  shall  be  primdfade  proof.  There 
is  nothing  in  this  provision  that  is  so  antagonistic  to  the  principles 
of  the  common  law  as  to  be  held  to  conflict  with  the  constitutional 
provision  guaranteeing  that  no  person  shall  "  be  deprived  of  life, 
liberty,  or  property  without  due  process  of  law."'  It  has  been  held 

public  benefit;  but,  whether  satis-  688,  1888;  State  v,  Eriecbbaum,  81 
factory  or  not,  they  address  themselves  Iowa,  633,  1891 ;  State  v,  Davis,  108 
exclusively  to  the  legislative  wisdom."  Mo.  666, 1891,  as  to  compelling  drug- 
Oooley's  Const.  Lim.  582  et  seq.  gist  to  preserve  the  prescriptions  on 

See,  generally.  State  v,  Lovell,  47  which  liquor  has  been  sold. 
Vt.  493, 1874 ;  Com.  t;.  Clapp,  6  Gray,  "  It  is  entirely  reasonable  that  a  per- 
97,  1856;  Com.  v.  Fredericks,  119  son  who  is  prosecuted  for  an  act  which, 
Mass.  199, 1875 ;  State  v,  Wheeler,  25  if  generally  criminal,should,if  licensed 
Conn.  290, 1856 ;  State  v.  Wilcox,  42  to  commit  it,  be  required  to  show  his 
Ibid.  364,  1875;  Metrop.  Board  v.  license  in  defence  whenever  there  is 
Barrie,  34  N.  Y.  657, 1866 ;  People  v,  evidence  to  establish  his  guilt  if  he 
Commissioners,  59  Ibid.  92, 1874 ;  Fell  have  no  license."  Durfee,  C.  J.,  State 
v.  State,  42  Md.  71, 1874 ;  Jones  t;.  Peo-  v.  Higgins,  18  R.  I.  830,  832,1881. 
pie,  14  III.  196, 1852 ;  Streeter  v.  Peo-  Hence  it  was  held  that  a  statute  de- 
ple,  69  Ibid.  595, 1873 ;  State  v.  King,  daring  that  evidence  of  the  sale,  or 
87  Iowa,  462,  1873;  Rohrbacker  v.  keeping  of  intoxicating  liquors  for 
Mayor,  51  Miss.  735, 1875 ;  Ex  parte  sale,  in  any  building,  place,  or  tene- 
Hurl,  49  Cal.  557,  1875.  ment  shall  be  evidence  that  the  sale  or 

As  to  *'  local  option,"  see  Com.  v.  keeping  is  illegal,  and  that  such 
Weller,  14  Bush,  218,  1878 ;  State  v,  premises  are  nuisances  was  constitute 
Cooke,  24  Minn.  247,  1877.  tional ;  but  that  such  evidence  is  only 

*  See  Com.  v,  Tuttle,  12  Cush.  502,  primA  facie.  Ibid.,  aff.  in  State  v.  Mel- 
1853 ;  Com.  v.  Carpenter,  100  Mass.  lor,  13  R.  I.  666,  1882. 
204, 1868;  Shear  v.  Green,  73  Iowa,       '  As  to  meaning  of  this  guarantee, 
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that  in  prosecutions  for  houses  of  ill-fame  it  is  admissible  (though 
this  has  been  in  some  jurisdictions  disputed)  for  the  prosecution  to 
put  in  evidence  such  fame^  and  there  can  be  no  dispute  as  to  the 
right  of  the  prosecution  in  such  cases  to  put  in  evidence  the  bad 
reputation  of  the  persons  visiting  the  house.*  If  such  evidence  be 
admissible  in  one  class  of  nuisances,  it  cannot  be  held  to  violate  the 
provision  as  to  '^  due  process  of  law"  that  it  should  be  held  admis- 
sible in  other  classes  of  nuisances. 

(3)  Those  providing  that  on  trials  for  selling  liquor,  or  keeping 
it  on  hand  for  sale,  the  bad  repute  of  the  defendant  or  of  his  house 
should  be  admissible  for  the  prosecution,  is  primd  facte  proof.*  Here 
there  is  no  question  of  nuisance,  as  to  which  "  repute  "  is  more  or 
less  relevant,  and  which  is  in  its  essence  a  prosecution  in  rem.  An 
indictment  against  an  individual  for  selling  liquor  contrary  to  law 
stands  in  this  respect  on  the  same  basis  as  an  indictment  against  an 
individual  for  violating  any  other  law ;  and  a  statute  prescribing 
that  on  a  charge  for  such  a  sale,  evidence  should  be  admissible  that 
the  defendant  was  "  reputed  "  to  be  a  liquor  seller,  is  no  more  con- 
stitutional than  would  be  a  statute  providing  that  it  should  be  ad- 
missible in  a  murder  case  to  prove  that  the  defendant  was  "  reputed" 
to  be  a  murderer.  The  same  reasoning  applies  to  prosecutions 
against  an  individual  for  keeping  spirituous  liquors  on  hand  for 
sale. 

(4)  Those  providing  that  delivery  of  liquors  shall  be  primd  fade 
proof  of  sale.  Such  statutes  may  be  held  to  be  constitutional  as  in 
the  same  line  with  those  which  provide  that  concealment  of  death 
of  a  bastard  child  shall  be  proof  of  complicity  in  killing  it  f  with 
those  providing  (in  fact  though  not  in  words)  that  in  certain  police 
offences  scienter  shall  be  irrebuttably  presumed  ;^  with  those  pro- 
viding that  exemplifications  of  records  and  deeds  may  be  admissi- 


866  Whart.  Com.  Am.  Law,  J?  666  '  State  t>.  McConnell,  (Iowa)  57  N. 

ei  seq,;  and  see  State  v,  Hoxsie,  15  R.  W.  Rep.  707, 1894. 

1. 1, 1885;  State  v.  Waldron,  16  R.  I.  As  to  statute  providing  that  the 

191, 1888.  payment  of  the  United  States  special 

'  Supra,  i  1462 ;  Whart.  Crim.  Ev.  tax    as    liquor  seller  is  primd  facie 

a  67  et  seq,,  277.  evidence  that  the  person  paying  the 

That  in  statutes  making  punishable  same  is  a  common  seller,  see  State  v, 

"  notorious  "  adulterers   and  "  noto-  Liquors,  80  Me.  57, 1888. 

rious*'  thieves,  notoriety  is  admissible,  '  Supra,  {  600. 

see  Whart.  Crim.  Ev.  J  261.  *  Supra,  i  88. 
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ble  ;^  and  with  those  providing  that  the  charters  of  existing  corpor- 
ations can  be  presumed  by  the  fact  of  such  existence.^ 

XIV.   UNITED  STATES  REVENUE  LICENSE. 

§  1531.  A  license  to  retail  liquors  under  the  United  States 
revenue  laws,  sustained  by  proof  of  payment  of  the  revenue  tax,  is 

^  Whart.  Crim.  Ev.  2  179.  that  intoxicating  liquors  are  kept  for 

'  Ibid.  102  a.  As  sustaining  the  sale."  It  was  held  that  the  ''  reputa- 
constitutionality  of  statutes  to  this  ef-  tion "  in  such  case  is  not  conclusive 
feet,  see  State  v.  Hurley,  54  Me.  562,  but  may  be  rebutted.  If  the  Gonnecti- 
1867 ;  Com.  v,  Williams,  6  Gray,  1,  cut  statute  be  regarded  simply  as  pro- 
1856 ;  Thomas,  J.,  diss.  See,  contra^  viding  for  the  abatement  of  a  "  re- 
People  V,  Toynbee,  20  Barb.  169,  puted"  nuisance,  the  case  may  be 
1855 ;  s.  C.  on  app.,  2  Park.  C.  R.  490,  reconciled  with  the  ruling  in  Rhode 
1856 ;  and  particularly  opinion  of  Island  where  the  offence  was  personal, 
Selden,  J.,  Ibid.  523  et  seq,  that  of  keeping  liquors  unlawfully. 

The  authorities  bearing  on  the  above  This,  however,  is  not  the  ground  taken 
topics  may  be  thus  noticed  in  detail :     by  Parke,  C.  J.,  in  giving  the  opinion 

In  State  v.  Beswick,  18  R.  I.  211,  in  State  v.  Moriarty,  tU  supra,  "The 
1881,  it  was  held  that  a  statute  pro-  statute,"  he  said,  ''  upon  which  the 
vidiug  that  "  notorious  character  "  of  present  complaint  is  founded  was  iiilly 
the  premises  or  of  parties  frequenting  considered  in  the  cases  of  State  v, 
them  "  shall  be  prirnd  facie  evidence  Morgan,  40  Conn.  44,  1878,  and  State 
that  liquor  was  kept  on  the  premises  v.  Thomas,  47  Ibid.  546,  1880.  The 
for  sale,"  was  held  unconstitutional,  statute  was  there  interpreted  as  mean- 
as  taking  away  the  right  to  have  the  ing  a  reputation  founded  on  fact,  and 
question  of  guilt  determined  by  due  as  therefore  equivalent  to  proof,  the 
course  of  law.  The  case  was  dis-  fact  that  liquors  were  kept  for  sale,  the 
tinguished  from  State  i;.  Hurley,  54  proof  of  the  reputation  being  merely 
Me.  662, 1867,  and  Com.  v.  Williams,  primd  facie  proof  that  it  was  well 
6  Gray,  1, 1856,  in  the  fact  that  in  the  founded,  leaving  the  defendant  the 
latter  cases  the  statute  made  delivery  a  right  to  prove,  should  he  be  able,  that 
^n^nd/ocieevidenceofa  sale,  delivery,  liquors  were  not  in  fact  kept  by  him 
to  quote  from  Durfee,  C.  J.,  (13  R.  I.  for  sale.  .  .  .  There  are  many  cases 
219)  being  "a  necessary  constituent  where  jon»i4/acte  proof  of  guilt  on  the 
of  a  sale,  whereas  the  &ctB  which  are  part  of  the  State  is  held  to  be  sufficient 
made  ^md/ooe  evidence  by  our  (the  for  conviction  if  the  defendant  does 
Rhode  Island)  statute  may  not  only  not  explain  away  the  primd  facie  case 
exist  without  the  offence,  but  the  against  him."  That  a  statute  provid- 
offence  may  exist  without  the  facts."     ing  that  proof  of  fact  that  liquor  was 

In  Connecticut,  in  State  v,  Morgan,  seen  to  be  drunk  on  the  premises  shall 
40  Conn.  44, 1873,  State  v,  Thomas,  be  primd  facie  evidence  that  it  was 
47  Ibid.  546,  1880,  and  State  v.  sold  with  the  intent  that  it  should  be 
Moriarty,  50  Ibid.  416, 1882,  a  statute  drunk  on  the  premises,  is  constitu- 
was  held  constitutional  which  provides  tional,  see  Commissioners  v.  Merchant, 
a  penalty  on  "  every  person  who  shall  (N.  Y.)  7  East.  Rep.  358,  1886. 
keep  a  place  in  which  it  is  reputed 

413 


§  1532.]  CRIMES.  [book  II. 

no  defence  to  a  prosecution  under  the  State  law  for  the  illegal  sale 
of  intoxicating  liquor.^ 

XV.   JURISDICTION. 

§  1532.  In  accordance  with  the  principles  heretofore  announced, 
the  offence  of  selling  prohibited  drinks,  when  continuing 
Offence*  ^^^^  several  jurisdictions,  may  be  prosecuted  in  every 
d^^'*"'"  jurisdiction  in  which  it  is  made  indictable  by  the  local 
law.  And  where  the  offence  is  indictable  in  two  jurisdic- 
tions, it  is  an  indictable  offence  to  make  preparations  in  one  of  them 
for  its  consummation  in  the  other.'  But  where  a  sale,  passing  the 
title,  is  consummated  by  delivery  to  an  expressman,  in  a  particular 
locality,  the  courts  of  such  locality  have  jurisdiction,  which  has  been 
held  in  Alabama  to  be  exclusive.^  But  when  the  liquor  is  to  be  de- 
livered to  the  vendee  at  the  latter's  risk,  the  place  of  such  delivery 
has  jurisdiction.^ 

*  McGuire  v.  Com.,  3  Wall.  387,  State  v.  Kriechbaum,  81  Iowa,  633, 

1865 ;   State  v.   Delano,  54  Me.  501,  1891 ;  State  r.  Niere,  (Iowa),  54  N.  W. 

1867 ;  Com.  v.  McNamee,  113  Mass.  12,  Rep.  1076, 1893. 

1873;  Com.  v.  Sanborn,  116  Ibid.  61,  »  Pilgreen  v.  State,  71   Ala.  868, 

1874;   State  t?.  Lillard,  78  Mo.  136,  1881. 

1883;    Boyd  v.  State,  12   Lea,  687,  ^  Com.  t).  Greenfield,  121  Mass.  40, 

1883.  1876;  Com.  v.  McEieman,  128  Ibid. 

«  See  ^Mpra,  {{  288  e<  «?^./  Blackwell  414,1880;  Com.  v.  Burgett,  136  Ibid. 

v.  State,  42  Ark.  275,  1883 ;  and  see  450, 1884.    Supra,  {  118. 
Com.  v.  Hereey,  144  Mass.  297,  1887 ; 


POINTS  REQUESTED  FOB  THE  DEFENCE  IMPBOFERLT 
REFUSED,  AND  EEBONEOUS  OHABQES. 

On  the  trial  of  an  indictment  for  selling  beer  in  violation  of  a  Local  Option 
Act  it  was  error  for  the  court  to  charge :  "  If  the  jury  find  from  the  evidence 
that  the  defendant  at  any  time  between, .  .  .  etc.,  received  within  the  limits  of 
the  city  of  Fayette,  Howard  County,  Missouri,  orders  for  beer  to  be  delivered 
in  Fayette,  and  that  he  forwarded  the  same  to  St.  Louis,  and  that  beer  was 
sent  to  defendant  at  Fayette  under  said  orders  so  taken  and  forwarded  by 
him,  and  that  he  received  said  beer  and  delivered  the  same  within  said  city 
to  the  parties  from  whom  he  had  taken  said  orders  and  collected  the  money 
for  said  beer  from  said  parties  within  said  city  for  himself  or  for  M.  J.  Semp, 
then  the  jury  are  instructed  that  they  must  find  the  defendant  guilty."  State 
V.  Wingfield,  115  Mo.  428, 1893.  Supra,  {  1510. 
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Sale  to  One  Where  There  is  Knowledge  That  Liquor  is  to  be  Dnmk  by 

Minors. 

In  trials  of  indictment  for  selling  liquor  to  minors  the  following  instruction 
was  held  to  be  erroneous  in  Indiana :  "  If  A.  and  B.  together  entered  de- 
fendant's saloon,  and  B.  called  for  lager  beer  for  both,  and  the  defendaat, 
knowing  that  the  liquor  was  to  be  drunk  by  both  B.  and  A.,  set  out  two 
glasses  of  beer  upon  the  counter  and  B.  and  A.  both  drank  the  same  and  B. 
paid  for  such  liquor,  such  a  transaction  would  be  an  indirect  sale  to  A.,  and 
if  said  A.  was  under  the  age  of  twenty-one  years,  the  defendaat  would  be 
guilty  of  the  offence  charged.  Hunter  v.  State,  (Ind.)  6  Crim.  Law  Mag. 
544,1886.    Supra,  iUl2, 

Giving  Lignor  to  a  Minor. 

In  Mississippi  it  was  held  error  for  the  court  to  instruct  the  jury  on  behalf 
of  the  State  that  if  they  believed  defendant  purchased  whiskey  and  deliyered 
it  to  a  minor,  the  purchase  being  made  at  the  minor's  request  and  with  his 
money,  he  was  guilty  of  a  sale  to  a  minor.  Cox  v.  State,  66  Miss.  14,  1888. 
Supra,  i  1612. 

Where  a  Minor  Purchases  Lignor  for  Another. 

In  the  same  State  it  was  held  error  for  the  court  to  refuse  the  following  in- 
struction for  the  defendant :  "  That  if  the  jury  believe  from  the  evidence 
that  Emit  Bean  simply  carried  the  money  to  Bolen  and  told  Bolen  that 
Robert  Stovall  said  for  him  (Bolen)  to  send  him  one  quart  of  whiskey,  then 
Stovall  was  the  purchaser  and  not  Bean ;  and  if  they  further  believe  that 
Bean,  the  alleged  minor,  carried  the  quart  of  whiskey  and  delivered  it  where 
Stovall  had  directed  him  to,  then  the  sale  was  to  Stovall,  and  they  should 
find  the  defendant  not  guilty."  Monaghan  v.  State,  66  Miss.  613,  1889. 
Supra,  2  1612. 

In  Arkansas  it  was  held  error  for  the  court  to  charge  in  a  criminal  case 
that  the  delivery  of  liquor  to  a  minor  who  was  known  to  be  doing  the  errand 
of  another  is  a  sale  or  giving  away  of  liquor  to  a  minor  without  the  written 
consent  of  his  parents  or  guardian  within  the  prohibition  of  the  Act  of 
Arkansas  April  6, 1889,  p.  122.  Wallace  v.  State,  64  Ark.  642, 1891.  Supra, 
2  1612. 

Where  Minor  Carries  Home  Liqnor  for  Another. 

In  Georgia  it  was  held  that  it  was  error  for  the  court  to  refuse  to  charge 
that  **  If  the  liquor  was  sold  to  the  mother  (by  ?)  the  defendant,  and  she 
directed  that  the  liquor  be  sent  her  by  her  son,  who  was  a  minor,  and  it  was 
given  to  the  son  by  the  defendant  to  be  carried  to  his  mother,  this  would  not 
be  selling  and  furnishing  to  the  minor,  but  would  be  to  the  mother,  and  you 
would  be  authorized  to  acquit.  Before  you  can  convict  in  this  case,  you 
must  believe  that  the  whiskey  was  furnished  to  this  minor  and  for  the  use  of 
the  minor.  If  it  was  sold  to  the  mother  of  the  minor,  and  delivered  to  the 
minor  to  be  carried  to  his  mother,  then  I  charge  you  that  you  would  be 
authorized  to  acquit."    Dixon  v.  State,  89  Ga.  786, 1892.    Supra,  §  1612. 
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Sale  by  Agent  of  Manwfactnrer. 

The  North  Carolina  Statute  permits  one  to  sell,  without  a  license,  spirits 
or  wine,  the  product  of  his  form,  in  quantities  not  less  than  one  quart.  On 
the  trial  the  evidence  went  to  prove  that  the  defendant  sold  a  quart  of 
whiskey  to  a  person  named,  as  agent  of  and  for  the  manu&cturer  thereof,  and 
that  the  whiskey  so  sold  was  the  product  of  the  manufacturer's  own  &rm ; 
that  it  was  sold  at  a  place  about  fifteen  miles  firom  the  place  of  manufacture. 
The  court  charged  the  jury  that  if  they  believed  the  evidence  the  defendant 
was  guilty.    Held  error.    State  v.  Hart,  107  N.  C.  796, 1890.    Supra,  i  1518. 

Sale  of  Lianor  Not  to  be  Drunk  on  Premises. 

Under  a  statute  which  prohibited  the  sale  without  a  license  of  liquors  in 
less  quantities  than  one  quart,  or  in  any  quantity  if  drunk  on  the  premises 
where  sold,  it  was  error  for  the  court  to  charge  that  if  the  juiy  believed  that 
defendant  sold  three  pint  bottles  of  beer,  wrapped  them  up  in  a  bundle,  and 
delivered  them  to  the  witness,  who  carried  them  to  his  own  room  and  drank 
the  beer  there,  then  defendant  was  guilty.  Olmstead  v.  State,  90  Ala.  634, 
1890.    Supra,  iW28. 

Proof  of  Keeping  Intoxicating  Liquor  with  Intent  to  Sell  Not  Suifident. 

On  trial  Of  one  under  an  indictment  which  charged  with  a  oonUnuando  the 
keeping  of  intoxicating  liquors  with  intent  to  sell  the  same  evidence  of  acts 
of  the  defendant  at  times  not  specified  in  the  complaint  are  inadmissible,  and 
it  is  error  for  the  court  to  rule  that  he  "  might  be  convicted  if  he  kept  intoxi- 
cating liquor,  with  intent  to  sell  the  sanie,  at  any  time  within  two  years  before 
the  making  of  the  complaint."  Com.  v»  Purdy,  146  Mass.  138,  1888.  Supra, 
i  1628. 
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CHAPTEK    XXV. 


RIOT,  ROUT,  AND  UNLAWFUL  ASSEMBLY. 


I.  Unlawful  Assembly. 

Unlawful  assembly  is  an  assem- 
bly threatening  a  tumultuous 
disturbance   of  the     public 
peace,  2  1536. 
11.  Rout. 

Rout    is     attempt     at     riot, 
2  1636. 
III.  Riot. 

Riot  is  a  tumultuous  disturb- 
ance of  public  peace  with 
mutual  unlawful  purpose, 
i  1637. 

Must  be  unlawful  assembly, 
i  1638. 

Meeting  must  be  likely  to  in- 
spire terror,  J  1639. 

Riotous  to  tumultuously  assert 
legal  right,  J  1640. 

Riot  Act  need  not  be  read, 
2  1641. 

All  present  and  not  suppress- 
ing are  participants,  2  1642. 

Defendant's  purpose  may  be 
material,  2  1643. 

Enough  if  individuals  only  are 
terrified,  2 1644. 

Thi^e  or  more  persons  are  nec- 
essary to  constitute  offence, 
21646. 

Indictment  must  contain  proper 
technical  terms,  2  1646. 


System  must  be  proved  in  order 
to  introduce  other  riots, 
21647. 

Order  of  evidence  is  at  discre- 
tion of  court,  2  1648. 

Force  excusable  in  defence  of 
home,  2  1649. 

May  be  conviction  of  lesser  of- 
fence, 2  1650. 
IV.  Affray. 

Affray  is  a  sudden  free  fight, 
2  1661. 

Quarrelsome  words  are  no  af- 
fray, 2  1552. 

Otherwise  as  to  wearing  dan- 
gerous weapons  with  violent 
language,  2  1663. 

Indictment  must  contain  tech- 
nical averments,  2  1654. 

V.  PowEB  OF  Magistrate  in  Dis- 

persing. 
Magistrate  may  disperse  unlaw- 
fill  assembly,  2  1656. 

VI.  Disturbance  op  Meetings. 

Such  disturbance  indictable, 
2  1666. 

Statutes  relating  thereto, 
2  1566  a. 
Points  for  Defence  Improperly 
Refused,  and  Erroneous 
Charges.  (See  end  of  chap- 
ter.) 


I.   UNLAWFUL   ASSEMBLY. 

§  1635.  An  unlawful  assembly  is  an  assembly  of  three  or  morQ 
persons  who,  with  intent  to  carry  out  any  common  pur- 
pose, assemble  in  such  a  manner,  or  so  conduct  them-  ^"^^^j*^^ 
selves  when  assembled,  as  to  cause  persons  in  the  neigh-  ib  an  as- 
bbrhood  of  such  assembly  to  fear  on  reasonable  grounds  threaten- 
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ingatu-     that  the  persons  so  assembled  will   disturb  the  peace 

moltuous  *  ,  * 

ditiurb-  tumultuously,  OF  wiU  by  such  assembly  needlessly  and 
public  without  any  reasonable  occasion  provoke  other  persons 
P®*^-  to  disturb  the  peace  tumultuously.  The  mere  fact,  how- 
ever that  an  assembly  will  probably  be  attacked  by  parties  who 
object  to  it,  does  not  make  it  unlawful.^ 

Persons  lawfully  assembled  may  become  an  unlawful  assembly 
if  they  conduct  themselves  with  a  common  purpose  in  such  a  man- 
ner as  would  have  made  their  assembling  unlawful  if  they  had  as- 
sembled in  that  manner  for  that  purpose ;  and  this  has  been  held  to 
be  the  case  with  disorder  got  up  suddenly  though  concertedly  at  a 

^  In  Beatty  v,  Gillbanks,  in  London,  1  Rubs,  on  Or.  388 ;  E.  v.  Hunt,  3  B. 
1882,  47  L.  T.  (N.  S.)  194,  the  defen-  A  A.  666, 1820 ;  E.  v.  Hughes,  4  C.  & 
dants,  with  a  considerable  number  of  P.  378,  1830 ;  E.  v,  Birt,  5  C.  <&  P. 
other  persons,  forming  a  body  called  164 ;  4  Pa.  L.  J.  31,  1831.  For  an 
the  **  Salvation  Army,''  assembled  to-  exposition  of  the  difference  between 
gether  in  the  streets  of  a  town  for  a  unlawAil  assembly  and  riot,  see  E.  v. 
lawful  object,  and  with  no  intention  Kelly,  6  Up.  Can.  (0.  P.)  372,  where  a 
of  cariying  out  their  object  unlaw-  conviction  of  riot  was  set  aside  on 
ftilly,  or  by  the  use  of  physical  force,  proof  that  there  was  no  overt  act  of 
but  knowing  that  their  assembly  public  disorder, 
would  be  opposed  and  resisted  by  Sir  J,  F.  Stephen  thus  illustrates 
other  persons  in  such  a  way  as  would  the  topic  in  the  text : 
in  all  probability  tend  to  the  commit-  "  Sixteen  persons  meet  for  the  pur- 
ting  of  a  breach  of  the  peace  on  the  pose  of  going  out  to  commit  the  of- 
part  of  such  opposing  persons.  A  dis-  fence  of  being  by  night,  unlawfhlly, 
turbance  of  the  peace  having  been  upon  land,  armed,  in  pursuit  of  game, 
created  by  the  forcible  opposition  of  a  This  is  an  unlawful  assembly.  E.  v. 
number  of  persons  to  the  assembly  Brodribb,  6  0.  &  P.  671.  The  meet- 
and  procession  through  the  streets  of  ing  in  this  case  was  in  a  private  house, 
the  defendants  and  the  Salvation  "  A.,  B ,  and  C.  meet  for  the  purpose 
Army,  who  themselves  used  no  force  of  concerting  an  indictable  fraud, 
or  violence,  it  was  held  by  Field  and  This,  though  a  conspiracy,  is  not 
Cave,  J  J.  (reversing  the  decision  of  an  unlawful  assembly.  (Submitted.) 
the  justices),  that  the  defendants  had  Compare  1  Hawk.  P.  C.  616. 
not  been  guilty  of  "unlawfully  and  "A.,  B.,  and  C,  having  met  for  a 
tumultuously  assembling,"  etc.,  and  lawful  purpose,  quarrel  and  fight, 
could  not,  therefore,  be  convicted  of  This,  though  an  affray,  is  not  an  un- 
that  offence,  nor  be  boundover  to  keep  lawftil  assembly.  1  Hawk.  P.  C.  614. 
the  peace.  See,  also,  Beatty  v,  Glenis-  "  A  large  number  of  persons  hold  a 
ter,  61 L.  T.  (N.  S.)  804.  meeting  to  consider  a  petition  to  par- 

The  definition  in  the  text  is  taken  liament,  lawful  in  itself;  but  they  as- 
from  the  Draft  Eeport  of  the  English  semble  in  such  numbers,  with  such  a 
Conunissioners  of  1879.  See  article  show  of  force  and  organization,  and 
on  ^'Eiot,"  Am.  Law  Mag.  for  July,  when  assembled  make  use  of  such  lan- 
1844 ;  2  West.  L.  J.  49 ;  E.  v.  Hunt,  guage  as  to  lead  persons  of  ordinary 
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town  meeting/ and  at  asocial  assembly  for  dancing.'  In  determin- 
ing the  question  of  terror,  it  has  been  said  that  the  jury  are  to  con- 
sider whether  rational  and  firm  men,  in  charge  of  families,  would 
have,  under  the  circumstances,  cause  for  anxiety;  and  in  testing 
this  it  is  necessary  to  take  into  account  the  hour  at  which  the  par- 
ties meet,  the  language  used  by  them,'  and  the  acts  done.^  An 
unlawful  assembly  does  not  in  itself  involve  any  overt  act.  If 
overt  acts  of  violence  are  attempted,  the  offence  is  a  rout ;  if  such 
acts  of  violence  are  executed,  the  offence  is  a  riot. 

II.  ROUT. 

§  1536.  A  rout  is  an  attempt  at  riot  made  by  an  unlawful  as- 
sembly.    Such  preparatory  steps  must  have  been  taken 
as  would  lead,  if  carried  out,  to  a  riot.    At  least  three  ^tempt  at 
persons  are  essential  to  constitute  the  offence.*  "ot 

III.  RIOT. 

§  1537.  A  riot  is  the  tumultuous  disturbance  of  the  public  peace 
by  an  unlawful  assembly  of  three  or  more  persons  in  the 
execution  of  some  private  object.*     If  the  object  be  to  execute? 
overthrow  the  government,  then  the  offence,  if  there  be  *«i»«?*'»- 
adequate    overt  acts,  is   treason.^     If  it  be  to  resist  a  turbanoe 
statute,  but  not  to  overthrow  government,  then,  in  the  ^^e. 
United  States  (however  it  may  be  in  England),  the  offence 
is  not  treason,  though  it  may  be  riot  or  a  high  misdemeanor.^  The 
distinction,  as  has  been  seen,  between  rout  and  riot  is  that  the  first 
involves  an  attempt  at  an  unlawful  act,  the  second  the  commission 
of  such  act.* 

firmness  and  courage  in  the  neighbor-  '  1  Hawk.  P.  C.  516,  526. 
hood  to  apprehend  a  breach  of  the  *  1  Hawk.  P.  C.  c.  65,  s.  1 ;  1  Euss. 
peace.  This  is  an  unlawful  assembly,  on  Cr.  378 ;  State  v,  Connolly,  3  Eich. 
Eedford  v.  Birley,  3  Stark.  (N.  P.)  337, 1831 ;  State  v,  Sumner,  2  Spear, 
79, 1889 ;  E.  v,  Vincent,  9  C.  &  P.91."  599, 1844 ;  Bolden  v.  State,  64  Ga.  861, 
Steph.  Dig.  art.  71.  That  consent  of  1879.  See  Logg  v.  People,  92  111.  598, 
parties  whose  rights  are  invaded  is  no  1879.  Under  Indiana  statute,  see 
defence,  see  Sanders  v.  State,  60  Ga.  Kiphart  v.  State,  42  Ind.  273,  1878. 
126, 1878.    Supra,  i  142.  Under  Georgia  statute,  see  Eachels  v. 

^  Com.  V.  Hoxey,  16  Mass.  385, 1820.  State,  51  Ga.  374, 1874. 

•  Trittipo  V,  State,  13  Ind.  360, 1859.       ^  See  infra,  i  1795. 
»  People  V.  Most,  8  N.  Y.  Sup.  625,       *  See  infra,  i  1796. 

1890.  •  Ibid,;  and  see  E.  v.  Vincent,  ut 

*  E.  t;.  Vincent,  9  C.  &  P.  91.  iupra. 
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§  1538.  An  unlawful  assembly  is  an  essential  prerequisite/  but. 

Mart  b.  "*  "^^  ^""^  ^°'  *°  assembly  meeting  lawfully  can  be  con- 
unUwftii  verted  into  one  that  is  unlawful^  by  the  concerted  deter- 
""™  ^'  mination,  however  sudden,  to  effect  tumultuously  an  un- 
lawful purpose.'  Hence  to  constitute  a  riot  it  is  not  necessary  that 
the  original  intention  should  have  been  riotous.' 

§  1539.  It  must  be  also  shown  in  riot  that  the  assembling  was 

accompanied  with  some  such  circumstances,  either  of  act- 
J^jy*^  ual  force  or  violence,  or  at  least  having  an  apparent  ten- 
inspire        dency  thereto,  as  were  calculated  to  inspire  people  with 

terror,^  such  as  being  armed,  making  threatening  speeches, 
turbulent  gestures,  or  the  like.^  If  an  assembly  of  persons  be  not 
accompanied  with  such  circumstances  as  these,  it  can  never  be 
deemed  a  riot,  however  unlawful  their  intent,  or  however  unlaw- 
ful the  acts  which  they  actually  commit.^  But  by  proof  of  concert 
to  do  an  unlawAil  act,  followed  by  the  doing  such  act  so  tumultu- 
ously as  to  strike  terror  into  third  parties,  the  charge  of  riot  may 
be  sustained.^  And  hence  a  ^^  chiavari "  has  been  held  a  riot  f  and 
so  of  a  combined  movement  to  go  to  a  theatre  in  force  and  drown 
the  voices  of  the  performers  f  and  of  a  tumultuous  disturbance  got 
up  in  a  ball-room,  in  which  violence  was  threatened  and  provoked.*** 
As  will  presently  be  seen,  a  using  of  unlawful  means  is  in  itself  an 
unlawful  object,  sufficient  to  constitute  an  unlawful  assembly." 

§  1540.  Even  a  lawful  act  may  be  done  in  such  a  violent  and 
tumultuous  manner  as  to  be  a  riot  when  three  or  more  are  en- 
gaged."   No  body  of  men  is  justified  in  asserting  legal  rights  by 


*  State  V,  Stalcup,  1  Ired.  80, 1840.  •  Ibid. ;  Dalt.  c.  137 ;  State  v.  Straw, 

*  1  Hawk.  c.  65,  s.  3 ;  State  v.  Snow,  33  Me.  554, 1852. 

18  Me.  346,  1841 ;  State  v.  Cole,  2  ^  State  v.  Brazil,  Rice,  257,  1839 ; 

McCord,  117, 1822.    Supra,  {  1535.  Pennsylvania  v.  Cribs,    Addis.   277, 

*  U.  S.  V.  McFarland,  1  Cranch  C.  1795;  Douglass  v.  State,  6  Yerg.  525, 
C.  140,  1803 ;  State  v.  Snow,  18  Me.  1834;  Stafford  v.  State,  19  S.  E.  Rep. 
346,    1841 ;     Lycoming   Ins.    Co.   v,  50, 1894. 

Schwenks,  95  Pa.  89,  1880;  State  v.  ^  Bankus  v.  State,  4  Ind.  114, 1853. 

Brooks,    1   Hill,  (S.  C.)  361,  1833;  »  State  v.  Brazil,  Rice,  257, 1839. 

Darst  V,  People,  51   111.  286,  1869.  '<»  Trittipo   v.    State,  13  Ind.  360, 

See  State  v.  York,  70  N.  C.  66, 1874;  1859. 

McGehee  v.  State,  23  Tex.  App.  330,  "  Infra,  J  1540. 

1887 ;  State  v,  Johnson,  (Iowa)  57  N.  "  Kiphart  v.  State,    42    Ind.  273, 

W.  Rep.  302, 1894.  1873 ;  Darst  v.  People,  51   III.  286, 

*  R.  V.  Hughes,  4  C.  &  P.  373.  1869 ;  State  v,  York,  70  N.  C.  66, 1874. 

*  1  Hawk.  c.  65,  s.  5. 
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violence ;  and  a  lawful  assembly  becomes  unlawful  when-  ^,  ^^^  ^ 
ever  the  members  agree  to  resort  to  violent  and  tumultu-  tumultu- 
ous measures  to  achieve  even  a  lawful  end.^   If  the  object,  sert  legal 
however,  of  the  assembly  be  lawful,  it  in  general  requires  "8^*"- 
stronger  evidence  of  the  terror  of  the  means  to  induce  a  jury  to  re- 
turn a  verdict  of  guilty  than  if  the  object  were  unlawful ;  and  it  has 
even  been  held  that  if,  for  the  purpose  of  abating  a  public  nuisance, 
a  number  of  persons  assemble  with  spades,  iron  crows,  and  the 
proper  tools  for  that  purpose,  and  abate  it  accordingly,  without 
doing  more,  it  is  no  riot,*  unless  there  be  threatening  language  or 
other  misbehavior,  in  apparent  disturbance  of  the  peace.*      The 
unlawful  purpose  in  this  case  is  not  the  object,  but  the  means 
used. 

§  1541.  It  is  not  necessary,  under  the  English  statute,  that  the 
Riot  Act  should  be  read  to  constitute  a  riot.     Before  the  „.  ,  .  , 

Riot  Act 

proclamation  can  be  read,  a  riot  must  exist;  and  the  effect  need  not 
of  the  proclamation  will  not  change  the  character  of  the 
meeting,  but  makes  those  guilty  of  a  felony  who  do  not  disperse 
within  one  hour  after  the  proclamation  is  read.^ 

§  1542.  In  riotous  and  tumultuous  assemblies,  all  persons  who 
are  present  and  not  actually  assisting  in  their  suppression 

1  ai.    •  •      •    A      X*        1  J       i_  'j.    All  present 

may,  where  their  presence  is  intentional,  and  where  it  and  not 
tends  to  the  encouragement  of  the  rioters,  be  primd  facie  j^ff  ai^' 
inferred  to  be  participants;'  and  the  obligation  is  cast  partici- 
upon  a  person  so  circumstanced,  in  his  defence,  to  prove 
his  actual  non-interference.^    Eminently  is  this  the  case  when  the 
sheriff  of  a  county,  the  mayor  of  a  city,  or  any  other  known  public 
conservator  of  the  peace,  has  repaired,  in  the  discharge  of  his  duty, 

>  1  Hawk.  c.  65, 8. 7 ;  State  v.  Snow,       »  R.  v.  Howell,  9  C.  &  P.  437, 1839 ; 

18  Me.  846,  1841;  State  v.  Brook,  1  Eoberta  v.  O'Connor,  33  Me.  496, 1851 ; 

Hill,  (S.  0)  362,  1833;  Douglass  v.  Williams  v.  State,  9  Mo.  270,  1845. 

State,  6  Yerg.  525,  1834.    See,  also.  See  supra,  §{  205  et  seg. ;  Whart.  Or. 

the  charge  of  Judge  King,  4  Penn.  L.  PI.  &  Pr.  23  16, 17.    See  provision  in 

J.  33, 1844.    For  distinctive  Missouri  J{  454-5  of  New  York  Penal  Code  of 

law  on  this  point,  see  Smith  v.  State,  1882. 
14  Mo.  147, 1851.  •  E.  v.  Howell,  9  C.  &  P.  437,  1839. 

'  Dalt.  c.  137.    Supra,  H  97  a,  1410.  See  contra,  State  v,  McBride,  19  Mo. 

'  Ibid.    See  State  v.  Hughes,  72  N.  239,    1854.    The  limitations   of  this 

C.  25,  1875 ;  State  v.  Blair,  13  Eich.  principle  are  stated  supra,  I  223.   See, 

93,  1860.    Supra,  H  97  a,  1426.  fully,  Whart  Cr.  PI.  &  Pr.  {  16 ;  Com, 

*  E.  V.  Fursey,  6  C.  A  P.  81 ;  State  v.  Ehoads,  2  Chest.  Co.  146, 1883. 
V.  Eussell,  45  N.  H.  83, 1863. 
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to  the  scene  of  tumult,  and  there  oommands  the  dispersion  of  the 
unlawful  riotous  assembly,  and  demands  the  assistance  of  those 
present  to  aid  in  its  suppression.  After  such  proclamation  there 
can  be,  so  far  as  concerns  persons  voluntarily  and  deliberately  re- 
maining, no  neutrals.^  And  this  applies  even  to  those  who  leave 
the  scene  before  the  riot  is  consummated,  if  they  countenance  any 
preliminary  movements  inciting  to  the  subsequent  riotous  acts.' 
But  there  must  be  something  to  imply  sanction  and  encouragement.' 

§  1543.  While,  however,  it  would  be  unwise  for  the  court,  in 
Defen-  l^yi'^g  down  the  law  to  the  jury,  to  relax  the  principle 
dant'epur-  that  presence,  when  operating  to  sanction  and  encourage, 
be  mate-  implies  participancy,  it  is  not  improper,  should  a  convic- 
"* '  tion  take  place  upon  evidence  of  presence  alone,  for  the 

court,  in  grading  its  sentence,  to  recollect — to  use  the  pertinent  lan- 
guage of  Judge  Daly,  on  the  trial  of  the  Astor  Place  riots — ^that 
^'  so  strong  is  human  curiosity,  that  even  well-disposed  citizens  are 
attracted  by  the  excitement.  To  courageous  minds  there  is  a  fascina- 
tion in  the  very  presence  of  danger,  and  a  distinction  must  be  care- 
fully drawn  between  those  who  were  mere  lookers-on  and  those  who 
were  stimulating  and  encouraging  the  riot,"*  And  the  inference  of 
consent  to  be  drawn  from  presence,^  and  apparent  encouragement, 
may  be  rebutted  by  showing  that  the  defendant  was  in  the  assembly 
with  no  purpose  common  to  the  rioters.* 

§  1544.  To  constitute  a  riot  it  is  not  necessary  that  there  should 
Enou  h  if  ^  actual  fright  in  the  public  generally.  It  is  enough  if 
individ-  the  action  of  the  parties  implicated  be  so  violent  and 
are  terri-  tumultuous  as  to  be  likely  to  cause  fright,  and  if  indi- 
viduals  are  frightened/  It  is  not  necessary  that  any  one 
of  the  defendants  should  be  guilty  singly  of  an  indictable  offence. 


8 


*  Per  King,  J.,  4  Penn.  Law  J.  33,  '  State  v.  Boils,  34  Me.  235, 1852 
1844;  Pennsylvania  v.  Cribs,  Addis.  Darst  v.  People,  61  111.  286,  1869 
277, 1795;  Williams  v.  State,  9  Mo.  268,  State  v.  Alexander,  7  Rich.  5,  1853 
1845 ;  Whart.  Cr.  PI.  &  Pr.  H  16, 17.  State  v.  Jackson,  1  Spear,  13,  1842 

«  R.  V,  Sharpe,  3  Cox  C.  C.  288 ;  State  v.  York,  70  N.  C.  66,  1874 

State  V.  Blair,  13  Rich.  93, 1860.  State  v,  Hughes,  72  Ibid.  25,  1875 

»  See  R.  V,  Atkinson,  11  Cox  C.  C.  State  v.  Dean,  71  Wis.    678,  1888 

830.    Supra,  i  211.  State  v.  Acra,  2  Ind.  App.  384, 1891. 

*  2  West.  L.  J.  (N.  S.)  76.  »  Ibid.    State  v.  Blair,  13  Rich.  93, 

*  Ibid.    U.  S.  V,  Scott,  1  Morris,  1860 ;  Kiphart  v.  State,  42  Ind.  273, 
142, 1843.  1873 ;  Davenport  v.  State,  38  Ga.  184, 

*  Ibid.    Com.  v.  Rhoads,  2  Chest.  1868. 
Co.  146, 1883. 
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§  1545.  Three  or  more  persons  must  be  concerned  to  constitute 
the  offence  of  riot  ;*  but  it  is  not  necessary  to  prove  any  jr^^^^  ^^ 
previous  concert ;  it  is  sufficient  if  they  are  together,  and  more  per- 
appear  to  act  with  the  same  view  of  disturbing  the  public  Bary  to 
peace.*    It  is  no  defence,  also,  that  one  of  three  persons  °^®'^*** 
charged  as  a  rioter  was  not  an  active  participant  if  he  gave  to  the 
others  intentional  support  as  an  aid.^     But  if  several  be  indicted 
for  a  riot,  and  there  be  proof  only  against  one  or  two,  and  the  offence 
be  not  laid  and  proved  to  have  been  committed  with  persons  un- 
known, all  must  be  acquitted.*    But  if  after  conviction  of  four  for 
riot  two  die,  judgment  will  not  be  arrested  as  to  the  two.*    And 
there  may  be  a  conviction  of  a  single  person  of  the  offence  if  the 
indictment  aver  and  the  proof  show  two  other  persons  engaged.* 
The  mere  fact  that  other  persons,  not  co-defendants,  were  engaged 
in  a  riotous  party  opposing  the  defendants,  is  no  defence.^ 

§  1546.  The  indictment  must  aver  an  unlawful  assembly  as  the 
preliminary  to  the  riot  f  and  unlawful  acts  (e,  g.,  breach  of  the 
peace,  terror,  etc.),  as  its  consequent.* 

»  R.  V.  Ellia,  Holt,  636 ;  Com.  v,  209,  1883 ;  Brazil  v.  State,  Rice,  267, 
Edwards,  1  Ashm.  46,  and  cases  cited ;  1839 ;  State  v.  Pugh,  2  Hayw.  65, 
State  V.  Thackam,  1  Bay,  358, 1794 ;  1797 ;  State  v.  O'Donald,  1  McCord, 
State  V.  Calder,  2  McCord,  462,  1823,  632,  1822;  Maxwell  v.  Carlile,  Ibid, 
and  cases  hereafter  cited  to  this  sec-  634, 1822 ;  Whart.  Cr.  PI.  &  Pr.  {  306. 
tion.  Blackwell  v.  State,  30  Tex.  See  State  v.  Kuhlmann,  5  Mo.  App. 
App.  672, 1892.  688. 1877. 

In  some  States  by  statute  two  are  By  statute  in  some  States  riotous 
enough  to  constitute  the  offence.  See  conduct  by  two  persons  may  consti- 
Rachels  v.  State,  61  Ga.  374, 1862.        tute  a  riot.    Dougherty  v.  People,  4 

*  State  V.  Straw,  33  Me.  664,  1862 ;  Scam.  179, 1843 ;  Rachels  v.  State,  61 
State  V.  Calder,  2  McCord,  462, 1823.  Ga.  374,  1874. 

See  Whart  Cr.  PI.  &  Pr.  H  306,  766 ;       *  R.  t;.  Scott,  3  Burr.  1262 ;  1 W.  Bl. 

and  see  tupra,  {  1388.  360. 

*  See   supra,  J  211    et  seq.,  1642;       •  Com.  v.  Berry,  6  Gray,  93, 1866. 
State    V.   Straw,  33  Me. -664,   1862;  .^Philadelphia    riot    cases,     cited 
though  it  is  otherwise  when  no  such  supra,  i  1643 ;  Whitley  v.  State,  66 
encouragement   is   given.     State   v.  Ga.  666, 1881. 

Scott,  1  Morris,  142,  1843;  State  v.  *  State  v,  Stalcup,  1  Ired.  30,  1840. 

Dean,  71  Wis.  678, 1888.  •  R.  v.  Gulston,  2  Ld.  Raym.  1210. 

*  2  Hawk.  c.  47,  s.  8 ;  R.  v,  Scott,  3  Twelve  persons  were  indicted  for  a 
Burr.  1262;  1  W.  Bl.  291,  360 ;  R.  v.  riot  and  assaulting  J.  W.  The  indict- 
Sudbury,  1  Ld.  Raym.  484;  2  Salk.  ment  did  not  conclude  tn  ^errorfm/>op- 
693;  Pennsylvania  V.  Huston,  Addis.  uH,  Several  ofthe  defendants  had  been 
384,  1797 ;  State  v.  Alison,  3  Yerg.  convicted,  and,  at  the  ensuing  assize, 
428,  1832 ;  Turpin  v.  State,  4  Blackf.  at  which  the  remaining  defendants 
72,  1836;    State   v.  &iiley,  8  Ibid,  were  tried,  there  was  evidence  that 
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It  is  not  necessary  to  allege  any  other  unlawful  purpose  than 
I  dvt-  ^^^*  ^^  disturbing  the  peace  ^  nor,  if  a  breach  of  the  peace 
ment  must  accompanied  with  violence,  and  terror  produced  thereby, 
pSSper*  ^  allied,  are  any  particular  technical  words  necessary.* 
J^J^*°*^  And  where  there  is  no  specification  of  the  particular 
breaches  of  the  peace  committed,  it  is  enough  to  aver  that 
the  defendants  unlawfully,  riotously,  and  routously  assembled  to- 
gether, to  disturb  the  peace  of  the  State ;  and  being  so  assembled 
did  make  great  noise,  riot,  tumult,  and  disturbance,  etc.,  to  the 
great  terror  and  disturbance  of  the  people,  etc.' 

"  TerroT^^  however,  in  terrorem  populiy  is  essential  to  an  indict- 
ment for  riot,  unless  facts  making  up  a  riot  are  averred ;  though 
without  such  averment  there  may  be  a  conviction  of  an  unlawful 
assembly.^ 

"  Force  and  arms  "  need  not  be  used  in  immediate  relation  to  the 
acts  of  violence  committed,  especially  when  the  term  is  applied  to 
the  riotors  assembling.' 

A  bald  allegation  of  only  two  defendants  is  fatal.^  But  three 
persons  need  not  be  mentioned  by  name  as  rioters.  It  is  enough  if, 
in  addition  to  the  defendant,  there  be  two  or  more  persons,  known 
or  unknown,  alleged  to  have  acted  as  co-rioters.^ 

they  had  joined  in  the  riot,  but  there  '  State  v,   Russell,  45  N.  H.  83, 

was  no  proof  of  any  assault,  except  in  1868 ;  State  v.  Langford,  3  Hawks, 

the  words  "po.  w,"  and    "guilty,"  881,  1824;  State  v.  Voshall,  4  Ind. 

written  on  the  indictment,  over  the  589,  1863 ;  Mc Waters  v.  State » 10  Mo. 

names  of  the  conyicted  defendants.  It  167,  1846;  though  see  Whiteside  v, 

was  held  that  this  was  no  proof  of  an  People,  Breese,  4, 1819 ;  State  v.  York, 

assault  as  against  the  present  defen-  70  N.  C.  66,  1874 ;  State  v,  Sims,  16  S. 

dants,  and  that  they  could  not  be  con-  C.  486, 1881. 

victed  at  common  law  of  the  riot  only,  '  State  v.  Brazil,  Bice,  257, 1839. 

as  the  indictment  did  not  conclude  in  *  B.  v,  Hughes,  4  C.  &  P.  373 ;  B. 

terrorem  populL    B.  v,  Hughes,  4  C.  &  v.  Woolcock,  6  Ibid.  516 ;  B. ».  Cox,  4 

P.  373.  Ibid.  588 ;  contra^  to  effect  that  terror 

And  it  is  held  that  if  persons  are  may  be  dispensed  with,  when  riotous 

charged  with  a  riot,  and  cutting  down  facts  are  alleged.    B.  v.  Cox,  vi  supra  ; 

fences,  and  the  indictment  does  not  Com.     v.    Bunnels,    10    Mass.    518, 

conclude  in  terrorem  populi,  they  can-  1813 ;  State  v.  Whitesides,  1  Swan,  88, 

not  on  that  indictment  be  conyicted  at  1851;    State  v.  Sims,  16  S.  C.  486, 

common  law  of  a  riot,  but  may  be  con-  1881. 

yicted  of  an  unlawful  assembly.  B.  t;.  ^  Com.  v,  Bunnels,  10  Mass.  518, 

Cox,  4  C.  &  P.  538.  1813.     See   Whart.  Cr.  PL    &    Pr. 

1  State  V.  Benton,  15  N.  H.  169, 1844 ;  J  271. 

State  V  Louey,  8  W.  Coast  Bep.  410,  •  Whart.  Cr.  PL  &  Pr.  2}  305-6. 

1884.  ^  Thayer  v.  State,  11  Ind.  287, 1858 ; 
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Each  defendant  may  be  severally  tried. ^ 

§  1547.    Riotous  assemblages  at  independent  periods,  though 
connected  with  the  defendants,  cannot  be  put  in  evidence  gygi^^^ 
for  the  purpose  of  proving  disorderiy  and  illegal  pur-  muBtbe 
poses  on  the  part  of  the  defendants,  unless  there  be  proof  order  to 
laid  of  system.'  _  '^Z.. 

§  1548.  To  connect  a  riot  with  a  particular  defendant      . 
the  defendant's  presence  must  be  first  put  in  evidence  f  evidence  is 
though  this  rule  may  be  departed  from  when  from  its  tionof 
size,  and  the  number  engaged,  it  is  more  convenient  that  ^^^' 
the  general  character  of  the  riot  should  be  first  proved.* 

§  1549.     "  An  assembly  of  three  or  more  persons,  for  the  purpose 
of  protectinir  the  house  of  any   one  of  their  number 

1?Am»A  AY- 

against  persons  threatening  to  break  and  enter  such  house,  cusabie  in 
in  order  to  commit  any  indictable  offence  therein,  is  not  ^ome?^  ^^ 
unlawful."*    A  man  is  justified  in  collecting  his  friends 
to  protect  his  house  when  attacked,  and  they  may  even  for  this  pur- 
pose use  necessary  force  f  but  it  is  said  he  cannot  in  this  way 
defend  his  "  close/'  or  property  other  than  his  house.^ 

§  1550.  On  the  ordinary  indictment  for  riot  the  defendant  may 
be  convicted  of  an  unlawful  assembly  f  and,  when  the  on  indict- 
indictment  contains  the  proper  averments,  of  an  assault  ^*?*  ^^^ 
and  battery,^  or  of  any  unlawful  malicious  disturbance  of  be  convic- 
another's  righte.^*^  ser  offence. 

State  V.  Egan,  10  La.  An.  698, 1865 ;  «  R.  v.  Hughes,  4  C.  &  P.  373 ;  R. 

State    V.    Brazil,    Rice,    257,    1839.  ».  Cox,  Ibid.  538 ;  State  v.  Brazil,  Rice, 

Supra,  i  1545  ;  Whart.  Or.  PI.  &  Pr.  258,  1839.    See  Whart.  Or.  PI.  &  Pr. 

a  104,  111.    See  State  v.  O'Donald,  1  H  736  et  seq. 

McCord,  532, 1822.  •  R.  v.  Higgins,  2  East,  5 ;   Com. 

*  Whart.  Cr.  PI.  &  Pr.  i  309 ;  Com.  v.   Kinney,  2   Va.   Cas.    139,  1818 ; 
V.  Berry,  5  Gray,  93, 1855.  Shouse  v.  Com.,  5  Barr,  83, 1846 ;  but 

»  State  V,  Renton,  15  N.  H.   169,  see  Ferguson  v.  People,  90  111.  510, 

1844.    See  Whart.  Crim.  Ev.  {  32.  1878.     See   Whart.    Cr.    PI.  &  Pr. 

»  Nicholson's  Case,  1  Lew.  C.  C.  {  384. 

300.  "  Campbell  v.   Com.,  69  Pa.  266, 

*  See  R.  V,  Cooper,  1  Russ.  on  Cr.  1868 ;  and  see  U.  S.  v.  Hart,  1  Pet. 
405.  C.  C.  390,  1817 ;  Com.  v.  Hoxey,  16 

*  Draft  Report  Eng.  Commis.  1879.  Mass.  385, 1820 ;  Pennsylvania  v.  Mor- 
«  See  supra,  {  602 ;  infra,  i  1656.  rison,  Addis.  274, 1796 ;  State  v.  Town- 
State  V.  Huntley,  3  Ired.  418, 1843.  send,  2  Harring.  643,  1837 ;  State  v. 

^  R.  v.  Bangor,  (Bishop)  1  Russ.  on  Jasper,  4  Dev.  323,  1833,  and  cases 
Cr.  388.    See  mpra,  U  96,  502.  cited  supra,  §  17. 
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IV.   AFFRAY. 

§  1551.  Any  affray  is  the  fighting  of  two  or  more  persons  in 
some  public  place/  to  the  terror  of  the  neighborhood.^ 
a  sodclen  Fighting  together,  as  well  as  fighting  one  another,  will 
fl^"  constitute  the  offence.*  There  is  a  difference  between  a 
sudden  afiray  and  a  sudden  attack.  The  former  implies 
reciprocity ;  the  latter  does  not.  To  the  former  a  public  place  is 
essential,  but  not  to  the  latter.^  The  distinction  between  affray  and 
riot  is  that  there  may  be  an  afiray  in  which  only  two  persons  take 
part,  while  to  riot  three  persons  are  essential.  An  afiray,  also, 
implies  suddenness  and  transientness ;  a  riot  is  more  deliberate  and 
permanent.' 

§  1552.  It  is  said  that  no  quarrelsome  or  threatening  words  what- 
Qaarrel-  soever  amount  to  an  afiray  f  and,  with  the  exception  to 
w^sno  ^  noticed,  that  no  one  can  justify  laying  his  hands  on 
<^»r-  those  who  shall  quarrel  merely  with  angry  words  without 
coming  to  blows/  To  an  affray  more  or  less  publicity  is  essential ; 
and  it  has  been  held  that  a  quarrel,  however  animated,  out  of  the 
hearing  or  seeing  of  any  except  the  parties  concerned,  cannot  be 
said  to  be  to  the  terror  of  the  people,  and  hence  is  not  an  affray.® 
So  a  casual  quarrel  by  three  strangers  in  a  private  field  will  not 
amount  to  an  affray,  as  the  place  of  the  fight  must  be  in  public 
view  ;•  though  it  is  otherwise  as  to  an  enclosure  visible  from  a 


'  That  this  must  be  ayerred  and  Com.  v,  Welsh,  7  Gray,  824,  1856; 

proved,  see  infra,  22 1552, 1654.  Noe  v.  People,  39  111.  96, 1866. 

«  4  Bl.  Com.  144 ;  3  Inst.  158 ;  R.  »  Ibid. 

V.  Hunt,  1  Cox  C.  C.  177 ;  Com.  v.  •  O'Neill  v.  State,  16  Ala.  65,  1849 

Runnels,  10  Mass.  518, 1813 ;  Duncan  ^  1  Hawk.  c.  63,  s.  2.    Swpra,  1 619 

V.  Com.  6  Dana,  295, 1888;  Com.  v.  Sim-  '  Ibid.  s.  2. 

mons,6J.J.Mar8h.615, 1831;  Simpson  '  Skains  v.  State,  21  Ala.  218,1852 

t;.  State,  5  Yerg.  356, 1883 ;  Wilson  v.  Taylor  v.  State,  22  Ibid.  15,  1858 

State,  8  Heisk.  278,  1870 ;   State  v.  Hawkins  v.  State,  13  Ga.  322,  1858 

Sumner,  5  Strob.  58,  1850 ;  but  see  Wilson  v.  State,  8  Heisk.  278,  1870 ; 

Childs  V.  State,  15  Ark.  204, 1854.  See  State  v.  Perry,  5  Jones,  (N.  C.)  9, 

'  Thompson  v.  State,  70  Ala.  26,  1857,  where  it  was  held  that  if  one 

1881.  person,    by   such   abusive   language 

^  State  V.  Toohey,  8    Rice's    Dig.  toward  another  as  is  calculated  and 

104;  1  Hawk.  P.  C.  (Curw.  ed.)    514;  intended  to  bring  on  a  fight,  induces 

Taylor   v.  State,  22  Ala.  15,  1853 ;  that  other  to  strike  him,  he  is  guilty 

Carwile    v.    State,     35     Ibid.    892,  of  an  aflfray,  though  he  may  be  unable 

1860.  to  return  the  blow ;   and  see  State  v. 

As    to  affrays  under  statutes,  see  Sumner,  5  Strobh.  53, 1850. 
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thronged  thoroughfare.^  But  the  fact  that  a  quarrel  began  in  a 
private  house  does  not  exclude  proof  of  such  beginning  when  the 
fight  was  continued  in  a  public  street.^ 

§  1553.  But  although  no  bare  words,  in  the  judgment  of  law, 
carry  therein  so  much  terror  as  to  amount  to  an  affray,* 

•      "Rnf  itrtULr 

yet  it  seems  certain  that  in  some  cases  there  may  be  an  ing  dan- 
afiray  where  there  is  no  actual  violence,  as  where  words  ^oipons 
naturally  provoking  violence  are  used  as  part  of  the  "aav,with 
mSl6e,  or  as  a  provocative  and  invitation  to  a  fight;  language, 
and  where  there  is  terror  to  the  neighborhood.*  An  "^  ^' 
indictment  for  affray  may  also  be  sustained  where  two  or  more  men 
arm  themselves  with  dangerous  and  unusual  weapons,  in  such  a 
manner  as  will  naturally  cause  a  terror  to  the  people,  which  is  said 
to  have  been  always  an  offence  at  common  law,°  and  is  in  some 
jurisdictions  prohibited  by  statute.  For  by  statute  2  Edw.  III. 
c.  3,  in  force  in  several  of  the  United  States,  it  is  enacted,  "  that  no 
man,  of  what  condition  soever,  except  the  king's  servants  in  his 
presence,  and  his  ministers  in  executing  their  office,  and  such  as  be 
in  their  company  assisting  them,  and  also  upon  a  cry  made  for 
arms  to  keep  the  peace,  shall  come  before  the  king's  justices,  or 
other  of  the  king's  ministers  doing  their  office,  with  force  and  arms, 
nor  bring  any  force  in  an  affair  of  peace,  nor  go  nor  ride  armed  by 
night  or  day  in  fairs  or  markets,  or  in  the  presence  of  the  king's 
justices  or  ministers,  or  elsewhere,  upon  pain  to  forfeit  their  armor 
to  the  king,  and  their  bodies  to  prison,  at  the  king's  pleasure."* 
A  man  cannot  excuse  wearing  such  armor  in  public  by  alleging 
that  a  particular  person  threatened  him,  and  that  he  wears  it  for 
safety  against  such  assault ;  but  it  is  clear  that  no  one  incurs  the 
penalty  of  the  statute  for  assembling  his  neighbors  and  friends  in 
his  own  house,  to  resist  those  who  threaten  to  do  him  any  violence 
therein,  because  a  man's  house  is  his  castleJ 

>  Carwilet;.  State,  85  Ala.  392, 1860.  Hawkins  v.  State,  13  Ga.  822,1863, 

'  State  V.  Billings,  72  Mo.  662, 1880.  and  cases  next  cited. 

»  O'Neill  ».  State,  16  Ala.  66,  1849;  •"Every  one  commits    a   misde- 

State  V.  Simpson,  6  Yerg.  866, 1833.  meanor  who  goes  armed  in  public, 

*  State  r.  Perry,  6  Jones,  (N.  C.)  9,  without  lawful  occasion,  in  such  a 

1867 ;  State  v.  Davis,  66  N.  C.  298,  manner   as   to   alarm   the    public." 

1871 ;  State  v,  Lanier,  71  Ibid.  288.  Steph.  Dig.  Crim.  Law,  art.  68,  citing 

1874;  and  as  to  differing  from  text,  2  Edw.  III.  c.  3. 

see  State  v.  Simpson,  6  Yerg.  366, 1833.  ^  Supra,  H  602,  1649 ;  1  Hawk.  c. 

^  In  this  sense  an    exhibition    of  68,  s.  8 ;  State  v  Huntly,  3  Ired.  418, 

violence  without  blows,  but  calculated  1843  ;  and  see  a  note  on  this  topic  in 

to  produce  terror,  is  an  afiray.    Ibid.  1  Green's  C.  B.  481. 
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As  will  presently  be  seen,  the  wearing  ooncealed  weapons  is  in 
many  States  indictable  by  statute.^ 

§  1554.  In  the  indictment,  "  to  the  terror  of  the  people  "  must 
Indict-  be  averred.^  In  such  an  indictment  an  assault  and  battery 
contain  ^*  may  be  averred  and  proved,  and  on  it  the  defendant  oon- 
technicai  victed.'  But  it  is  not  necessary  to  aver  the  place  in 
mentfl.  which  the  "  fighting  "  occurred,*  though  the  place  must 
be  averred  and  proved  to  be  public,  or  must  appear  to  be  public  by 
implication.' 

v.   POWER  OF   MAGISTRATES  IN   DISPERSING.* 

§  1555.  An  unlawful  assembly  may  be  dispersed  by  a  magistrate 
Mametrate  whenever  he  finds  such  an  interference  necessary  to  pre- 
maydiB-  serve  the  public  peace.  He  is  not  required  to  postpone 
lawAiias-  his  action  until  the  unlawful  assembly  ripens  into  an 
^  ^'  actual  riot.  For  it  is  better  to  anticipate  more  dangerous 
results,  by  energetic  intervention  at  the  inception  of  a  threatened 
breach  of  the  peace,  than  by  delay  to  permit  the  tumult  to  acquire 
such  strength  as  to  demand  for  its  suppression  those  urgent  meas- 
ures which  should  be  reserved  for  great  extremities.  The  magis- 
trate has  not  only  the  power  to  arrest  the  oflfenders,  and  bind  them 
to  their  good  behavior,  or  imprison  them  if  they  do  not  offer  ade- 
quate bail,  but  he  may  authorize  ol9iers  to  arrest  them  by  a  bare 
verbal  command  without  any  other  warrant;  and  all  citizens  present 
whom  he  may  invoke  to  his  aid  are  bound  to  respond  promptly  to 
his  requisition,  and  support  him  in  maintaining  the  peace.^     A 

1  Ir^ra,  i  1667.  Humph.  429,  1844 ;  Wilson  v.  State, 

'  An  indictment  charging  that  two  8  Heisk.  278, 1870. 

persons  with  force   and    arms,  etc.,  •  See  Whart.  Cr.  PI.  &  Pr.  8§  1-17. 

"  did  make  an  affray,  by  fighting,"  has  '  1  Hawk.  P.  C.  c.  63,  s.  16 ;  Lamb. 

been  held  to  be  sufficiently  certain  272 ;  Dalt.  Just. ;  4  Penn.  L.  J.  31 ;  B. 

and    definite.     State    v.    Benthal,    6  v.  Pinney,  2  B.  &  Ad.  947 ;  6  C.  &  P. 

Humph.  519, 1846.  264 ;  E.  t?.  Neale,  9  C.  &  P.  481.  Infra, 

*  Thompson  v.  State,  70  Ala.  26,  J  1684;  Whart.  Cr.  PI.  &  Pr.  {{  10 
1881;  Childs  v.  State,  16  Ark.   204,  etseq. 

1864.  In  E.  V,  Pinney,  supra,  it  was  held 

*  State  V,  Baker,  83  N.  C.  649, 1880.  that  a  magistrate,  in  such  cases,  is 
See  contra,  Barton  v.  City,  (Oreg.)  22  bound  to  do  all  he  knows  to  be  in  his 
Pac.  Rep.  Ill,  1889.  power  that  can    reasonably  be   ex- 

*  Archb.  Cr.  PI.  708 ;  K  v.  Hunt,  pected  from  a  man  of  honesty  and  of 
1  Cox  C.  C.  177 ;  State  v,  Sumner,  6  ordinary  prudence,  firmness,  and  ac- 
Strobh.  68,  1860 ;  State  v,  Priddy,  4  tivity,  under  the  circumstances.  Mere 
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justice  of  the  peace  either  present  or  called  on  such  an  occasion, 
who  n^lects  or  refuses  to  do  his  utmost  for  the  suppression  of  such 
unlawful  assembly,  subjects  himself  to  indictment  and  conviction 
for  a  criminal  misdemeanor.^  Where,  however,  as  was  laid  down 
in  the  Lord  George  Gordon  riots  by  Lord  Loughborough,  and  as 
has  been  held  in  this  country  in  riots  of  similar  type,^  an  unlawful 
assembly  assumes  a  more  dangerous  form,  and  becomes  an  actual 
riot,  particularly  when  life  or  property  is  threatened  by  the  rioters, 
measures  more  decisive  should  be  adopted.  Citizens  may,  of  their 
own  authority,  lawfully  endeavor  to  suppress  the  riot,  and  for  that 
purpose  may  even  arm  themselves ;  and  whatever  is  honestly  done 
by  them  in  the  execution  of  that  object  will  be  supported  and  justi- 
fied by  the  common  law.  It  is  the  duty  of  every  citizen  to  make 
such  endeavor;  and  when  the  rioters  are  engaged  in  the  commission 


honesty  of  intention  is  no  defence  if  jects,  and  may  act  as  such ;  but  this 
he  £Eiil  in  his  duty.  It  was  further  should  be  done  with  great  caution, 
held  in  the  same  case  that  it  is  not  a  B.  v.  Kennet,  5  C.  &  P.  282,  n.  He 
defence  that  he  acted  upon  the  best  may,  at  the  time  of  a  riot,  repel  force 
professional  advice  that  could  be  ob-  by  force,  before  the  reading  of  the 
tained,  on  legal  and  military  points,  proclamation  from  the  Biot  Act.  B. 
if  his  conduct  has  been  faulty  in  point  v.  Pinney,  tU  supra, 
of  law.  It  is  true  that  the  magistrate  To  support  an  indictment  against  a 
is  not  bound  to  head  the  special  con-  person  for  refusing  to  aid  and  assist  a 
stables,  nor  to  arrange  and  marshal  constable  in  the  execution  of  his  duty 
them,  as  this  is  the  duty  of  the  chief  in  quelling  a  riot,  it  is  necessary  to 
constables.  But  magistrates  were  held  prove — first,  that  the  constable  saw  a 
not  to  be  criminally  answerable  for  breach  of  the  peace  committed ;  see- 
not  having  called  out  special  consta-  ondly,  that  there  was  a  reasonable 
bles,  and  compelled  them  to  act  pur-  necessity  for  calling  on  the  defendant 
suant  to  1  &  2  Will.  IV.  c.  41,  unless  for  his  assistance ;  and,  thirdly,  that 
it  is  proved  that  information  was  laid  when  duly  called  upon  to  assist  the 
before  them,  on  oath,  of  a  riot  having  constable,  the  defendant,  without  any 
occurred  or  being  expected.  Nor  is  physical  impossibility  or  lawful  ex- 
a  magistrate  chargeable  with  neglect  cuse,  refused  to  do  so ;  and  in  such  a 
of  duty  for  not  having  called  out  the  case  it  is  no  ground  of  defence  that 
po98e  comitatuB  in  case  of  a  riot,  if  he  from  the  number  of  rioters  the  single 
has  given  the  people  generally  reason-  aid  of  the  defendant  would  not  have 
able  and  timely  warning  to  come  been  of  any  use.  B.  v.  Brown,  C.  & 
to  his  assistance.    It  was  held  that  M.  314. 

when  he  calls  upon  soldiers  to  attack  ^  State  v.  Littlejohn,  1  Bay,  316, 

a  mob  and  suppress  a  riot  he  is  not  1793.    Infray  2  1584. 

bound  to  go  with  them ;  it  is  enough  '  Annual    Begister,  1780,    277 ;    3 

if  he  gives  them  his  authority.    He  Penn.  L.  J.  845 ;  4  Ibid.  31. 
may  call  in  the  soldiers,  who  are  sub- 
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of  high  crimes^  the  law  protects  other  persons  in  repelling  them  by 
force.* 

VI.   DISTURBANCE  OF  MEETINGS. 

§  1556.  For  three  or  more  persons  to  attempt  to  break  up  a 
meeting,  religious  or  secular,  is  indictable  either  as  a  riot,  or 

^  Reap.  V.  Montgomery,  1  Yeates,  was  clear  enough.  The  Chief  Justice, 
419, 1795 ;  Whart  Cr.  PI.  &  Pr.  JJ  10  Tindal,  in  charging  the  grand  jury  in 
et  seq,  the  Bristol  case,  declared  that — 

For  forms  of  indictment,  see  Whart.  **  *  By  the  common  law  every  pri- 
Prec.  tit.  "  Riot."  vate    individual   may   lawfully   en- 

In  the  Edinburgh  Review  for  Octo-  deavor,  of  his  own  authority  and 
her,  1879  (p.  535),  in  an  article  on  without  any  warrant  or  sanction  of 
the  Draft  Code  of  1879,  we  have  the  the  magistrate,  to  suppress  a  riot  by 
following:  every  means  in  his  power;  he  may 

"  The  supposed  uncertainty  of  the  disperse  or  assist  in  dispersing  those 
present  law  has  worked  great  injus-  who  are  assembled;  he  may  stay  those 
tice  upon  those  whose  duty  required  who  are  engaged  in  it  from  executing 
them  to  use  force  in  order  to  maintain  their  purpose ;  he  may  stop  and  pre- 
the  queen's  peace.  A  soldier,  it  has  vent  those  whom  he  may  see  coming 
been  thought,  had  the  disagreeable  up  from  joining  the  rest;  and  not 
alternative  of  being  punished  for  dis-  only  hajs  he  authority,  but  it  is  his 
obedience  of  orders  if  he  refused  to  bounden  duty,  as  a  good  subject  of  the 
fire  when  ordered  by  his  commanding  king,  to  perform  this  to  the  utmost  of 
officer,  or  of  being  tried  before  a  j  udge  his  ability.  If  the  riot  be  general  and 
and  jury  for  murder  if  he  did  fire  and  dangerous,  he  may  arm  himself  against 
killed  somebody.  The  unwillingness  the  evil-doers  to  keep  the  peace.  Such 
of  the  guardians  of  peace  to  take  waj9  the  opinion  of  all  the  judges  in 
upon  themselves  responsibility  in  the  reign  of  Queen  Elizabeth  in  a 
such  circumstances,  however  natural,  case  called  the  "  Case  of  Arms," 
has  often  been  injurious  to  the  State,  although  the  judges  add  that  it  would 
In  the  Lord  George  Gordon  riots  the  be  more  discreet  for  every  one  in  such 
military  were  at  first  supposed  to  be  a  case  to  attend  and  be  assistant  to 
useless,  as  they  dared  not  fire  till  an  the  justices  and  sherifis  or  other  min- 
hour  after  the  Riot  Act  had  been  isters  of  the  king  in  doing  this.' 
read ;  and  George  III.  and  the  Attor-  ''  Chief  Justice  Tindal,  approving 
ney- General  Wedderbum  have  been  this,  adds: 

praised,  the  latter  for  boldly  refuting  '<  'But  if  the  occasion  demand  im- 
this  erroneous  doctrine,  and  the  former  mediate  action,  and  no  opportunity  is 
for  his  determination,  as  chief  magis-  given  for  obtaining  the  advice  or  sanc- 
trate  of  the  kingdom,  to  see  that  other  tion  of  the  magistrate,  U  is  the  duty  of 
magistrates  acted  in  accordance  with  every  sitbject  to  act  for  himself  and  on 
Wedderbum's  exposition  of  the  law.  his  own  responsibility  in  suppressing 
In  the  Bristol  riots  of  1832  the  coun-  a  riotous  and  tumultuous  assembly, 
try  was  more  excited  by  the  trials  of  and  he  may  be  assured  whatever  is 
the  mayor  and  of  Colonel  Brereton  honestly  done  by  him  in  the  execu- 
for  neglect  of  duty  than  by  the  riots  tion  of  that  object  will  be  supported 
themselves.  Yet  the  law  as  expounded  and  justified  by  the  common  law.' " 
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as  an  attempt  at  riot^  There  be  cases,  however,  in  which  the 
number  joining  in  the  disturbance  is  not  large  enough  to  suchdii- 
constitute  a  riot,  or  there  may  be  cases  in  which  it  is  turbonoe 
desirable,  for  statutory  or  other  reasons,  to  prosecute  for 
the  distinctive  offence  of  improperly  interfering  with  the  right  be- 
longing to  all  citizens  to  meet  together  for  religious  or  secular  confer- 
ence. There  can  be  no  question  that  the  violent  interference  with 
this  right  is  indictable  at  common  law,  and  that  any  conduct  which 
wantonly  disturbs  persons  so  meeting  is  in  like  manner  indictable.' 
In  some  jurisdictions  it  is  made  indictable  by  statute  to  disturb  any 
meeting  lawfully  assembled,  under  which  head  fall  not  only  polit- 
ical and  religious,  but  social  and  reform  (e.  g,,  temperance)  meet- 
ings.* Statutes  protecting  meetings  for  disturbing  "  schools  "  cover 
private  schools  ;^  but  not  assemblies  for  study  in  which  there  is  no 
teacher.^  But  the  statute  does  not  shelter  meetings  in  the  streets 
from  the  interruptions  incident  to  street  travel.* 

^  See  as  to  indictment,  Howard  v.  1S59 ;  State  v.  Spray,  118  N.  C.  686, 

State,  87  Ind.  68, 1882 ;  State  v,  Orton,  1893. 

67  Iowa,  554, 1885.  *  State  v,  Shieneman,  64  Mo.  886, 

•  Supra,  2i  17, 1535 ;  State  v.  Yeaton,  1877. 

58  Me.  125,  1865 ;  Com.  v.  Jeandell,  2       Ab  disturbances  are  to  be  regarded 

Orant)  (Pa.)  506, 1859 ;  Lindenmnller  as  wanton  and  unseemly  noises  whose 

V.  People,  83  Barb.  548, 1861 ;  People  effect  is  to  create  uproar  or  excite 

V.  Crowley,  23  Hun,  412, 1881 ;  Com.  laughter.    Hicks  v.  State,  60  Ga.  464, 

V.  Dupay,  Brightly,  44, 1831 ;  Kidder  1878 ;  Hunt  v.  State,  8  Tex.  App.  116, 

V.  State,  58  Ind.  68,  1877;  State  v.  1877;  Friedlanderi;.State,7Ibid.204, 

Cole,  2  McCord,  117,  1822;  Huntt;.  1879.    It  is  enough  if  only  one  per- 

State,  8  Tex.  App.  116, 1877.    As  to  son  is  proved  to  have  been  disturbed, 

disturbing  theatres,  see  2  West.  Law  Cockreham  v.  State,  7  Humph.  11, 

J.  (N.  S.)  76 ;  R.  «.  Forbes,  1  Cr.  &  1846 ;  State  v,  Wright,  41  Ark.  410, 

D.  157 ;  Clifford  v,  Brandon,  2  Camp.  1883.    Indictability  has  been  predi- 

858.  As  to  schools,  see  State  v,  Gager,  cated  of  speaking  without  permission 

28  Conn.  232,  1859 ;  Calvert  v.  State,  in  an  assembly  in  which  only  desig- 

14  Tex.  App.  154,1883;  Gk)uldingv.  nated  persons  have  the  right  to  speak; 

State,  82  Ala.  48,  1886 ;  Williams  v.  State  v.  Bamsay,  78  N.  C.  448, 1878 ; 

State,  83  Ala.  68, 1887.  of  violence  or  use  of  words  inciting 

•  See  Com.  v.  Porter,  1  Gray,  476,  to  violence  by  one  who  haj9  the  right 
1854 ;  State  v.  Norris,  59  N.  H.  536,  to  speak ;  Lancaster  v.  State,  53  Ala. 
1880 ;  Howard  v.  State,  87  Ind.  68,  398, 1875 ;  of  breaking  forcibly  into  a 
1882.  meeting  by  one  not  entitled  to  attend 

•  State  V.  Leighton,  35  Me.  195,  its  deliberations.  State  v,  Yeaton,  53 
1853;  Huffman  t;.  State,  (Ga.)  20  S.£.  Me.  125,  1865.  And  see,  generally. 
Rep.  216, 1894.  Com.  v.  Porter,  1  Gray,  476,  1854,  as 

'  State  V.  Gager,    28    Conn.    232,  to  definition  of  disturbance.    And  it 
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§  1656  a.  The  rule  that  the  disturbance  by  intruders  of  public  or 
statutes  as  ^^^^  meetings  is  indictable  at  common  law  applies,  a 
to  religious  fortioriy  to  meetings  for  religious  worship.*     The  common 
law  offence,  however,  has  been  superseded  in  most  juris- 
dictions by  statutes  on  which  the  following  points  may  be  stated  :' 

(1)  There  is  no  distinction  in  this  respect  as  to  creeds.  No 
matter  how  heterodox,  in  the  eyes  of  the  body  of  the  community,  a 
creed  may  be,  those  who  adhere  to  it  have  a  right  to  meet  without 
disturbance.^ 

(2)  The  protection  is  not  limited  to  meetings  in  buildings. 
Camp  and  field  meetings  have  the  same  rights/  Nor  is  the  pro- 
tection limited  to  the  time  the  meeting  is  in  actual  session.  Those 
attending  it  are  to  be  protected,  under  the  statute,  in  the  immediate 
vicinity  of  the  place  of  meeting,  whether  abiding  for  church  duties, 
going  or  returning,  so  long  as  any  ascertainable  portion  of  the  con- 
gregation as  such  keeps  together.*  It  is  otherwise,  however,  after 
the  congregation  is  dispersed,  though  the  disturbance  is  in  the 
vicinity  of  the  place  of  the  meeting."* 

is  no  defence  that  the  meeting  was  Ark.  688, 1877.  As  to  disturbances  of 

without  legal  authorization.    Dorn  v,  "Salvation  Army,"  see  mpra^  {  1535; 

State,  4  Tex.    App.   67,    1878.    See  Hull  v.  State,  120  Ind.  153, 1889. 

State  V,   Ross,  2  Dutch.  224,  1857.  *  Jenning's    Case,    3    Gratt.    624, 

But  title  cannot  in  this  way  be  tried.  1846 ;  State  v.  Swink,  4  Dev.  &  Bat. 

Ibid.  358,  1839 ;  State  v.  Edwards,  32  Mo. 

^  See  People  v,  Degey,  2  Wheel.  C.  548, 1862 ;  Johnson  v.  State,  92  Ala. 

C.  135, 1823 ;  State  v.  Jasper,  4  Dev.  82, 1890. 

323,  1833 ;  1  Buss.  Or.  415.  See,  also,  Whether  a  "  temperance  camp  meet- 
as  showing  that  this  protection  ex-  ing'*  is  a  "religious  assembly"  is  a 
tends  to  all  persuasions,  the  striking  question  of  fact.  State  v,  Norris,  59 
remarks  of  Lord  Mansfield  in  B.  v,  N.  H.  536, 1880. 
Wroughton,  3  Burr.  1683.  *  Ibid.  State  v.  Yeaton,  53  Me.  125, 
»  See  20  Alb.  Law  J.  124.  1865 ;  State  v.  Lusk,  68  Ind.  264, 
•  That  such  statutes  are  constitu-  1879 ;  State  v.  Jones,  53  Mo,  486, 
tional,  see  State  v.  Leighton,  35  Me.  1873 ;  State  v.  Bryson,  82  N.  C.  576, 
195,  1853;  Com.  v.  Porter,  1  Gray,  1880;  Lancaster  v.  State,  53  Ala. 
476,  1854;  State  v.  Gager,  28  Conn.  398,  1875;  Dawson  v.  State,  7  Tex. 
232,  1859 ;  State  v.  Binger,  6  Blackf.  App.  59, 1879. 

109, 1841 ;  Com.  v.  Daniels,  2  Va.  Cas.  •  State  v.  Lusk,  68  Ind.  264, 1879 ; 

402,  1824 ;  Com.  v,  Jennings,  3  Gratt.  State  v,  Edwards,  32  Mo.  548,  1862. 

624,  1846;  Bell  v,   Graham,  1  N.  &  In  Com.  v.  Jennings,  3  Gratt.  624, 

M'C.  278, 1818 ;  Williams  v.  State,  3  1846,  it  was  held  that   the  statute 

Sneed,  313, 1855 ;  State  v.  Stubblefield,  covered  disturbance  of  camp  meet- 

32  Mo.  563,  1862 ;  State  v,  Edwards,  ings  in  recesses  while  the  attendants 

Ibid.  548,  1862 ;  State  v.  Jones,  53  had  retired  for  the  night.    But  see 

Ibid.  486,  1873 ;  State  v.  Hinson,  31  State  «.  Edwards,  mpra, 
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(3)  The  congregation,  to  be  under  the  statutes,  must  have  met  for 
religious  worship.  A  purely  business  meeting  opened  with  prayer 
does  not  fall  under  this  head  -^  nor  does  a  "Christmas  festival "  for 
purely  social  enjoyment.^  But  the  fact  that  a  religious  society  meets 
in  part  to  transact  the  business  of  the  society  does  not  take  the  case 
out  of  the  statute.'  And  a  Sunday-school  in  session  is  a  religious 
meeting,  though  the  instruction  be  at  the  time  in  sacred  music* 

(4)  Bondjide  natural  peculiarities  of  worship  cannot  be  r^arded 
as  disturbances  of  religious  services  even  though  consisting  of  a 
style  of  singing  which  provokes  irrepressible  laughter.'  It  is 
otherwise  with  the  indulgence  in  whimsical  or  insolent  action 
got  up  for  the  purpose  of  exciting  laughter  or  creating  uproar.* 

(5)  Interference  with  religious  services,  or  with  the  ecclesiasti- 
cal business  of  the  meeting,  even  by  one  who  is  or  has  been  a  mem- 
ber of  the  society,  is  a  disturbance,  when  in  violation  of  the  dis- 
cipline of  the  society.^ 

(6)  A  disturbance,  by  way  of  noise,  outside  of  the  congregation, 
is  as  much  prohibited  by  the  statute  as  a  disturbance  inside." 

(7)  The  indictment  should,  on  principle,  specify  the  mode  of  dis- 
turbance, as  there  are  various  modes  of  disturbing  a  congregation 
which  would  not  be  indictable,  and  "  disturbance ''  is  a  conclusion 
of  law.* 

1  Wood  V.  State,  11  Tex.  App.  318,  less  disorder.  Brown  v.  State,  46  Ala. 
1882.  175,  1871.    See  Richardson  v.  State,  5 

*  Layne  v.  State,  4  Lea,  199,  1879.     Tex.  App.  470, 1879. 

»  Hollingsworth  v.  State,  6  Sneed,  »  Holt  v.  State,  1  Baxt  192,  1873. 

518, 1858.  See  Williams  v.  State,  3  Sneed,  313, 

*  State   V.   Gager,  26   Conn.    607,  1855;  Brown  v.  State,  46  Ala.  475, 1871. 
1859 ;  State  v,  Oskins,  28  Ind.  364,  @ee  contra,  where  noise  is  not  heard, 
1867 ;  Martin  v.  State,  6  Baxt.  234,  State  v.  Kirby,  108  N.  C.  772, 1891. 
1873.    As  to  ^'  Salvation  Army/'  see  '  See  infra,  i  1880,  as  to  analogy  in 
supra,  i  1535.  case  of  "  revolt,"  and  see  Warren  v. 

*  State  V.  Linkhaw,  69  N.  C.  214,  State,  3  Heisk.  269,  1871.  But  see, 
1878 ;  see  21  Alb.  L.  J.  42, 1880.  under   Indiana    statute,  Howard  v, 

<  State  v.  Jasper,  4  Dev.  823,  1833 ;  State,  87  Ind.  68, 1882.    That  a  vari- 

State  V.  Bamsay,  78  N.  0.  448, 1878 ;  ance  between  the  disturbance  alleged 

Hunt  V.  State,  3  Tex.  App.  116, 1877 ;  and  that  proved  may  be  fatal,  see  State 

Copping  V,  State,  7  Ibid.  61, 1879.  v,  Sherrill,  1  Jones,  (N.  C.)  508,  1854 ; 

^  McLain  v,  Matlack,  7  Ind.  525,  Prucell  v.  State,  (Tex.)  19  S.  W.  Rep. 

1856 ;  State  v.  Ramsay,  78  N.  C.  448,  605,  1892 ;  Jackson  v.  State,  87  Ga. 

1878 ;  Lancaster  v.  State,  53  Ala.  398,  432,  1891 ;    Lyons  v.  State,  25  Tex. 

1875 ;  see  Cooper  r.  State,  75  Ind.  62,  App.  403, 1888 ;  Ball  v.  State,  67  Miss. 

1881  ;Jonesv.State,  28  Nebr.  495, 1890.  358,  1890;  Salter  v.  State,  (Ala.)  13 

Where  the  statute  contains  the  term  So.  Rep.  535,  1893,  McVea  v.  State, 

"  wilful,"  it  does  not  cover  mere  reck-  (Tex.)  26  8.  W.  Rep.  834, 1894. 
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POINTS  REQUESTED  FOB  THE  DEFENOE  IMPBOFEBLY 
BEFUSED,  AND  EBBONEOUS  OHABGES. 

Affinnative  Testfrnony. 

On  a  proBecution  for  engaging  in  a  riot  where  the  evidence  tends  to  Bhow 
that  defendant  ^as  one  of  the  persons  engaged  in  kicking  and  destroying  a 
drum,  and  this  fact  if  established  is  the  main  one  connecting  the  defendant 
with  the  riot,  an  instruction  that  if  an  apparent  inconsistency  exists  in  the 
testimony  of  the  witnesses,  as  where  one  testifies  that  he  saw  a  person  kick  a 
drum  and  another  that  he  did  not  see  the  person  kick  the  drum,  the  afSrmatiye 
witness  must  be  belieyed,  is  erroneous,  in  that  it  instructs  the  jury  to  believe 
the  affirmative  testimony  regardless  of  its  character  or  the  surrounding 
circumstances.    State  v.  Dean,  71  Wis.  678, 1888.    Supra,  J  1544. 
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CHAPTER  XXVI. 


WEARING  CONCEALED  WEAPONS. 


Wearing  concealed  weapons  indict- 
able by  statute,  J  1567. 


Points  foe  Defence  Improperly 
Refused,  and  Erroneous 
Charges.    (See  end  of  chapter.) 


concealed 

weapons 

indictable 


§  1557.  Under  the  statutes  prohibiting  the  wearing  ooncealed 
dangerous  weapons  in  public  places  the  following  points  ^ 
have  been  adjudicated  : 

(1)  The  statutes  are  constitutional.^ 

(2)  Wearing  weapons  openly  is  not  within  the  purview  ^^  statute. 
of  several  of  the  statutes^  though  otherwise  under  statute  of  Edw. 
III.  c.  3.*  There  must  have  been  concealment,*  and  this  must  be 
proved  by  the  prosecution.^  In  some  States  possession  is  made 
pjimdfade  proof  of  concealment.'    It  is  no  defence  that  the  weap- 

^  State  V.  Shelby,  90  Mo.  302, 1886 ;  1883 ;  Stockdale  v.  State,  32  Ga.  226, 

Wright  V,  Com.,  77  Pa.  470,  1876 ;  1861 ;    Jones  v.  State,  61    Ala.    16, 

Andrews  v.  State,  8  Heisk.  166, 1871 ;  1874 ;  Barton  v.  State,  7  Baxt.  106, 

overruling  Aymettet;.  State,  2  Humph.  1874.    See  State  v,  Johnson,  16  S.  C. 

164,  1840 ;  State  v.  Buzzard,  4  Pike,  187,  1881 ;  Waddell  v.  State,  37  Tex. 

(Ark.)  18, 1842 ;  Fife  v.  State.  31  Ark.  366, 1873.    Carrying  in  a  vest  pocket, 

466, 1877 ;  Haile  v.  State,  38  Ibid.  664,  in  a  room  where  there  are  several 

1882 ;  Nunn  v.  State,  1  Kelly,  243,  persons,  is  a  violation  of  the  statute. 

1846;Statev.  Mitchell,  8  Blackf.  229,  Owen  v.  State,  31  Ala.  387,  1868; 

1833 ;    Walls  v.  State,   7  Ibid.  672,  Terry  v.  State,  90  Ala.  636.  1891. 

1846 ;   Owen  v.  State,  91  Ala.  387,  *  Kinnebrew  v.  State,  81  Ga.  766, 

1868.    See  Hill  v.  State,  63  Ga.  472,  1888 ;  (Jaither  v.  State,  89  Ala.  62, 

1874.     See  contra,  Bliss  v.  Com.,  2  1890 ;  Strahan  v.  State,  68  Miss.  347, 

Litt.  90, 1822.     For  common  law,  see  1891 ;  Barnes  v.  State,  89  Ga.  316, 

iupra,i  1663.  1892;  State  v.  McManus,  89  N.  C. 

*  Supra,  1 1663.  666,  1883.    See  State  v.  Gilbert,  87 

•  See  State  v.  Swope,  20  Ind.  106,  Ibid.  627,  1882 ;  Zallner  v.  State,  16 
1863 ;  Ramsey  v.  State,  91  Ala.  29,  Tex.  App.  23,  1883. 

1891 ;   Smith    v.    State,  96  Ala.  66,  In    Tennessee     the     carrying    of 

1892 ;  Shields  v.  State,  16  So.  Rep.  86,  weapons,  irrespective  of  concealment, 

1894 ;  Tripp  v.  State,  20  S.  E.  Rep.  is  indictable.    Dycus  v.  State,  6  Lea, 

248, 1894 ;  State  v.  Bias,  6  Crim.  Law  684,     1880.      Partial     concealment; 

Mag.  788, 1886.  Stockdale  v.  State,  ut  tup,;  and  occa-^ 

^  Ridenoar  v.  State,  66  Ind.  411,  sional  concealment  are  sufficient  to 

1879 ;  Smith  v.  State,  69  Ibid.  140,  make  out  the  offence ;    Washington 

1879 ;  Burst  v.  State,  89  Ibid.  133,  v.  State,  36  Ga.  242, 1867. 
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ons,  when  there  is  no  such  exception  in  the  statutes,  were  only 
carried  about  in  the  defendant's,  own  house  ;^  nor  that  they  were  to 
be  shown  as  curiosities.'  Where  weapons  of  any  class  are  forbidden, 
it  is  no  defence  that  they  were  not  in  a  condition  to  be  efficient,  as 
where  a  pistol  is  not  in  such  a  state  as  to  be  discharged.' 

(3)  The  place  must  be  public,  and  as  such  has  been  considered  a 
ball-room  ;^  a  room  of  common  resort  where  several  persons  are 
collected  ;*  and  a  fortiori,  a  court  of  justice.* 

(4)  The  weapons  must  be  carried  as  arms  capable  of  being  offen- 
sively used.'  Whether  loaded  or  not  at  the  time  of  arrest  is  imma- 
terial.* That  the  weapon  was  out  of  order  is  no  defence  ;•  though 
it  is  otherwise  when  it  was  utterly  incapable  of  use.*^ 

(5)  When  "  travellers ''  are  excepted  from  the  operation  of  the 
statute,  the  travel  must  be  of  a  kind  that  requires  absence  from 
home  on  an  occasional  business  trip."    But  mere  casual  transporta- 

'  Dycus  V.  8t&te,utnipra;  Jones  v,       ^  Page  v.  State,  8  Heisk.  198, 1871 ; 

State,  55  Ark.  186.  1891 ;  Lemmons  v.  State  v,  Boten,  86  N.  C.  701, 1882; 

State,  66  Ark.  659,  1892;  Harmon  v.  Polk  v.  State,  62  Ala.  287, 1878 ;  Carr 

State,  69  Ala.  248,  1881 ;    State   v.  v.  State,  84  Ark.  448,  1879 ;  State  v. 

Woodfin,  87  N.  C.  626,  1882;  State  v.  Martin,  81  La.  An.  849,  1879;  Smith 

Hewell,  90  N.  C.  706,  1884;  Com.  «.  v.  State,  lOTex.  App.  420,1881;  Cook 

Walker,  7  Crim.  Law  Mag.  874, 1886 ;  v.  State,  11  Ibid.  19,  1881;  State  v. 

State  V.  Terry,   21  Rep.  812,  1886;  Erwin,  91  N.  C.  646,  1884;  Harris  w, 

Brannon  v.  State,  28  Tex.  App.  428,  State,  22  Tex.  App.  677, 1887. 
1887;   Clark  v.  State.  49  Ark.  174,       «  Ridenour  v.  State,  66  Lid.  411, 

1886;  Maupin  v.  State,  89  Tenn.  867,  1879;  State  v.Wardlaw, 48  Ark.78, 1884. 
1890 ;  State  v.  Workman,  86  W.  Va.       »  Sears  v.  State,  88  Ala.  847, 1869; 

867, 1891 ;  L^wis  v.  State,  (Tex.)  22  Atwood  v.  State,  68  Ibid.  608, 1876. 
S.  W.  Rep.  687,  1898;  Ball  v.  State,  ^^  Evins  v.  State,  46  Ala.  88, 1871. 
26  S.  W.  Rep.  627,  1894;   Page  v.      "  Gholson  v.  State,  68    Ala.   619, 

State,  26  S.  W.  Rep.  774, 1894.  1876  (modifying  Lockett  v.  State,  47 

*  Walls  V,  State,  7  Blackf.  572,  Ibid.  42,  1872) ;  Coker  v.  State,  68 
1846.  See  State  v,  Williams,  29  N.  Ibid.  96, 1879 ;  Bice  v.  State,  10  Tex. 
W.  Bep.  801, 1886.  App.  288,  1881.    See  Burst  v.  State, 

»  Supra,  J  182;  Williams  v\  State,  89  Ind.  188,  1888;  Chaplin  v.  State, 

61  Ga.  417,  1878 ;  Atwood  v.  State,  58  7  Tex.  App.  87,  1879 ;  Heywood  v. 

Ala.  608,  1876;  and  see  Gambling.  State,  66  Miss.  402,  1889;  Dooleyv. 

State,  46  Miss.  668, 1871.  State,  89  Ala.  90, 1891 ;  Lott  v.  State, 

*  Owens  V,  State,  8  Tex.  App.  444,  122  Ind.  898, 1890 ;  Stiewell  v.  State, 
1878.  (Ark.)  12  S.  W.  Bep.   1014,    1890; 

*  Owen  V.  State,  81  Ala.  887,  1858.  Sanders  v.  State,  81  Tex.  Cr.  626, 
See  Harman  v.  State,  69  Ibid.  248,  1898 ;  Hathcote  v.  State,  66  Ark.  181, 
1881.  1891 ;  Gorge  v.  State,  (Tex.)  22  S.  W. 

'  Summerlin  v.  State,  8  Tex.  App.  Bep.  48,  1898 ;  Batigan  v.  State,  26  S. 
444, 1878.  As  to  "  public  place,"  see  W.  Bep.  407,  1894 ;  McDaniel  v. 
if\fra,  22  1466, 1470.  State,  26  S.  W.  Bep.  724, 1894. 
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tioD  of  arms,  not  for  aggressive  use,  is  not  in  any  view  within  the 
statute.^  Nor  can  a  daily  passage  between  home  and  place  of  busi- 
ness be  considered  '^ travelling'^  under  the  statute;'  though  it  is 
otherwise  with  periodical  journeys  to  a  market.'  The  statute  covers 
the  whole  periJd  of  the  journey,  including  temporary  stops.* 

(6)  Personal  danger,  when  a  defence,  must  be  shown  to  have 
been  reasonably  anticipated.'  But  the  fact  that  the  defendant  has 
been  informed  that  he  is  threatened  with  violence  has  been  held  to 
be  no  defence."  This  view,  however,  cannot  be  accepted  in  cases 
in  which  the  information  proved  to  have  been  communicated  to  the 
defendant  was  such  as  would  be  likely  to  cause  him  to  believe  him- 
self in  danger.^  But  the  existence  of  a  sufficient  excuse  one  day 
does  not  imply  the  existence  of  such  an  excuse  the  next  day.®  Nor 
does  danger  in  one  place  justify  the  carrying  of  such  weapons  to 
another  place  not  dangerous  f  nor  is  habit  any  excuse.^^  A  danger 
that  is  provoked  by  the  defendant  is  not  a  danger  under  the  statute.^^ 

^  Moorefield  v.  State,   5  Lea,  348,  App.  178, 1889 ;  Bell  v.  State,  89  Ala. 

1880.  That  use  for  hunting  is  no  de-  61, 1890 ;  Beach  v.  State,  94  Ala.  113, 
fence,  see  State  v,  Woodfin,  87  N.  C.  1892 ;  Suddith  v.  State,  70  Miss.  260, 
526, 1882 ;  State  v,  Brodnax,  91  N.  a  1892;  Miller  v.  State,  (Tex.)  22  S.  W. 
548,  1884 ;    West  v.  State,  21   Tex.  Bep.  141, 1893. 

App.  427,  1886 ;  Sanderson  v.  State,  •  State  v.  Speller,  86  N.  C.    697, 

23  Tex.  App.  520,  1887 ;  Boissean  v.  1882.    See  Ck)ffee  v.  State,  4  Lea,  245, 

State,  (Tex.)    15   S.  W.    Rep.    118,  1880 ;  State  v.  Barnett,  34  W.  Va.  74, 

1890;  Linticum  v.  State,  (Tex.)  17  S.  1890;  Avant  v.  State,  (Tex.)  25  S.  W. 

W.  Rep.  930, 1891 ;  Lnpson  v.  State,  Rep.  1073, 1894. 

(Tex.)  19  S.  W.  Rep.  677, 1892;  State  '  Supra,  J  488;  Short  v.  State,  25 

v:  Hunter,  37  W.  Va.  741, 1893.  Tex.  App.  379, 1888 ;  Earhart  v.  State, 

«  Eelava   v.    State,     49   Ala.   355,  67  Miss.  325, 1890 ;  O'Neal  v.  State, 

1873 ;    Poe  v.  State,  85  Tenn.   496,  32  Tex.  Or.  42, 1893. 

1887 ;  Darby  v.  State,  23  Tex.  App.  •  Baker  v.  State,  49  Ala.  350, 1873 ; 

407,  1887;  State  v,  Dixon,  (N.  C.)  19  Shorter  v.  State,  63  Ibid.  129,  1879. 

S.  E.  Rep.  864, 1894.  See  Bemay  v.  State,  69  Ibid.  233, 

»  Rice  V.  State,  10  Tex.  App.  288,  1881 ;  McGuirk  v.  State,  64  Miss.  209, 

1881.  1887 ;  Perkins  v.  State,  (Tex.)  13  S. 

*  Ibid. ;  Carr  v.  State,  34  Ark.  448,  W.  Rep.  790, 1890. 

1879.  '  Chatteaux  v.  State,  52  Ala.  388, 

*  Bailey  v.  Com.,    11    Bush,  688,  1875. 

1876 ;  State  v.  Wilburn,  7  Baxt.  57,  ^«  Lewis  v.  State,  2  Tex.  App.  26, 

1872 ;  State  v.  Speller,  86  N.  C.  697,  1877. 

1882 ;  Chatteaux  v.  State,  52  Ala.  888,  "  Stroud  v.  State,  56  Ala.  77, 1876. 

1875;  Hardin  v.  State,  63  Ibid.  38,  As  to  officers,  see,  further,  Gayle  v. 

1879;  Carroll  v.  State,  28  Ark.  99,  State,  4  Lea,  466, 1880;  Miller  v.  State. 

1872 ;  Barkley  v.  State,  28  Tex.  App.  6  Baxt  449, 1878 ;  O'Connor  v.  State, 

99,  1889 ;  Coleman  v.  State,  28  Tex.  40  Tex.  27, 1874. 
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(7)  In  some  statutes  there  is  an  exception  in  fiivor  of  police,  or 
peace  officers,  onder  which  head  are  included  all  officers  whose  doty 
it  is  to  maintain  public  peace  or  to  enforce  obedience  to  process.^  The 
burden  is  on  the  defendant  to  prove  that  he  was  an  officer  of  the 
class  excepted  f  in  which  class  private  detectives  are  not  included.' 

(8)  The  indictment  must  conform  to  the  statute,  though  it  is  not 
necessary  to  negative  exceptions  unless  thej  are  part  of  the  defini- 
tion of  the  offence,  and  are  in  the  enacting  clause.^ 

(9)  The  burden  of  establishing  an  exception  is  on  the  defence 
unless,  as  is  just  stated,  its  n^ation  is  part  of  the  case  of  the  prose- 
cntion.' 

(10)  It  is  not  necessary  to  aver  the  names  of  the  persons  terrified 
by  the  defendant  even  when  the  statute  avers ''  terror."*  Where  the 
exceptions  are  not  within  the  enacting  clause  of  the  statute  so  as  to 
qualify  and  limit  the  offence,  they  must  be  negatived  in  the  indict- 
ment ;  but  this  need  not  be  done  in  respect  to  mere  matters  of  de- 
fence or  excuse,  thouglr  enumerated  in  other  parts  of  the  statute/ 
Aggravations  in  the  indictment  may  be  discharged  as  surplusage.^ 

»  State  V.  Hayne,  88   N.  C.  626,  Whart  Cr.  PL   A  Pr.  2  288;    Ter- 

1888 ;  Rainey  v.  State,  8  Tex.  App.  ritory  v.  Bams,  9  W.  Coast  Bep.  285, 

62, 1880 ;  Carmichael  v.  State,  11  Ibid.  1886 ;  Davis  v.  State.  23  Tex.  App. 

27, 1881.    A  magistrate  whose  duty  it  637,  1887 ;  People  v.  Pendleton,  79 

is  to  arrest  a  prisoner  is  an  officer  in  Mich.  817, 1890. 

this  sense.    Miller  i;.  State,  6  Baxt.  *  Leatherwood  v.  State,  6  Tex.  App. 

449, 1878 ;  Lann  v.  State.  26  Tex.  App.  244, 1879;  Wiley  v.  State,  52  Ind.  616, 

496, 1888;  West  V.  State,  26  Tex.  App.  1876;   Beasley  v.  State,  6  Lea,  705, 

99,  1888;  Clayton  v.  State,  21  Tex.  1880.    See  Whart.  Crim.  Ev.  I  128. 

App.  343, 1891 ;  Lyle  v.  State,  21  Tex.  "About  his  person  "  (the  statutory 

App.  163, 1891.  words)  includes   arms   carried  in  a 

*  Beasley  v.  State,  6  Lea,  706, 1880 ;  basket.  State  v.  McManus,  89  N.  C. 
Guyse  v.  Territory,  (N.  Mex.)  34  Pac.  666, 1883. 

Eep.  296,  1893 ;  Trawick  v.  State,  •  State  ».  Bentley,  6  Lea,  206, 1880. 
(Tex.)  22  S.  W.  Bep.  693,  1893;  See  Pickett  v.  State,  10  Tex.  App.  290, 
Myatt  V.  State,  (Tex.)  24  S.  W.  Rep.  1881 ;  Leatherwood  v.  State,  6  Ibid. 
27, 1893;  Loye  v.  State,  32  Tex.  Cr.  244,  1879;  State  v.  Parker,  13  Lea, 
86, 1893 ;  Einger  v.  State,  (Tex.)  26  S.  (Tenn.)  226, 1884. 
W.  Rep.  69, 1894.  ^  Whart.  Cr.  PI.  &  Pr.  H  240  et  seq.  ; 

»  Horn  V.  State,  6  Lea,  336,  1880.      Wiley  v.  State,  62  Ind.  616,  1876 ; 

*  State  V.  Swope,  20  Ind.  106, 1863 ;  State  v.  Duke,  42  Tex.  466,  1876 ; 
State  V.  Judy,  60  Ibid.  138, 1877  ;  Hill  Summerlin  v.  State,  3  Tex.  App.  444, 
V.  State,  63  Ga.  472,  1874;  State  v,  1878. 

Carter,  36  Tex.  89,  1871 ;  Pickett  v,      «  Com.  v.  Howard,  3  Mete.  (Ky.) 
State,  10  Tex.  App.  290,  1881.    See  407, 1861. 
State  V,  Maddox,  74  Ind.  106,  1881 ; 
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(11)  The  burden  of  establishing  an  exception  is  on  the  defence 
anless  such  exception  is  one  of  the  statutory  limitations  of  the 
offence.^ 

(12)  ^^  About  the  person/'  in  the  indictment  (following  the  stat- 
ute) includes  carrying  arms  in  a  basket*  or  in  the  hand.^ 

^  Wiley  V,  State,  62  Ind.  516, 1876 ;  in  wagon  or  saddle-bags :  Canning- 
Beasley  v.  State,  5  Lea,  705,  1880;  ham  v.  State,  76  Ala.  88, 1884;  Cathey 
Leatherwood  v.  State,  6  Tex.  App.  v.  State,  23  Tex.  App.  492,  1887; 
244,  1879.  See  Whart.  Grim.  Ev.  Cotton  v.  State.  88  Ala.  168,  1890; 
i  128 ;  Etreas  v.  State,  88  Ala.  191,  Ladd  v.  State,  92  Ala.  58, 1891.  See 
1889.  contra,  Garrett  v.  State,  CTex.)  26  S. 

•  State  V.  McManus,  89  N.  C.  566 ;  W.  Rep.  285, 1894. 
Bolos  V,  State,  86  Ga.  255, 1890 ;  or      »  Woodward  v.  State,  5  Tex.  App. 
in  a  locked  satchel ;  Warren  v.  State,  296, 1878. 
(Ala.)  10  So.  Bep.  838,  1892;  but  not 


ponrrs  requested  foe  the  defence  impeopebly 

BEFUSED,  AND  EBEONEOUS   OHAEGES. 

Beoaonable  Doubt. 

A  charge  that  "  If  you  belieye  the  evidence  you  must  find  the  defendant 
guilty  "  is  erroneous  as  contrary  to  the  rule  requiring  the  jury,  in  order  to 
convict,  to  be  convinced  beyond  a  reasonable  doubt.  Shields  i;.  State,  (Ala.) 
16  So.  Bep.  86, 1894.    Supra,  i  1557. 

A  Person  Travelling. 

The  court  at  the  request  of  the  county  attorney  charged  the  jury  that  if 
the  defendant  left  the  livery  stable  with  his  pistol  and  went  to  the  restaurant 
to  get  his  supper,  and  on  his  way  stopped  and  entered  Trojan's  saloon,  and 
there  remained  for  awhile  drinking  and  purchasing  drinks  and  treating 
others,  or  that  he  entered  S.'s  saloon  for  a  like  purpose,  he  would  not  at  such 
times  and  places  be  a  person  travelling  within  the  meaning  of  the  statute 
and  would  be  guilty  of  carrying  concealed  weapons.  Held  error,  as  being  on 
the  weight  of  the  evidence.  Ratigan  v.  State,  (Tex.)  26  S.  W.  Rep.  407, 
1894.    Supra,  i  1657. 
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CHAPTER  XXVII. 


COMPOUNDING  CRIMES. 


Compounding  crime  is  agreeing  not 

to  prosecute  it,  i  1559. 
Not  necessary  that  principal  should 

have  been  convicted,  2  1560. 


Points  foe  Defence  Impboperlt 
Refused,  and  Ebboneous 
CHABoi».    (See  end  of  chapter.) 


§  1569.  Compounding  a  crime  is  committed  by  agreeing  not  to 

,    prosecute  it^  when  the  party  so  agreeing  knows  it  to  have 

pounding     ^'^  committed.^     The  offence  is  complete  where  a  party 

crime  is      receives  money  or  c:oods  as  a  consideration  for  non-prose- 

notitoproB-  cution.*  The  bare  taking  of  one^s  goods  back  again,  how- 

ecute  it.  .    .  X*         •  M*  1 

ever,  or  receiving  reparation,  is  no  offence,  unless  some 
&vor  is  shown,  or  agreed  to  be  shown,  to  the  thief.'  It  is  not 
necessary,  to  constitute  the  offence,  that  the  consideration  should  be 
received  by  the  person  compounding.^  The  offence  has  been  some- 
times, though  erroneously,  limited  to  compounding  felonies.  But  to 
agree,  for  a  valuable  consideration,  not  to  prosecute  any  misde- 
meanor, is  indictable  at  common  law,  or  under  18  Eliz.  c.  S,'^  which, 

^  1  Hawk.  P.  C.  c.  69,8.  5;  4  Bl.  »  E.t;.Stone,4C.&P.379;  IHawk. 

Com.  133.    See,    for   forms,  Whart.  P.  C.  c.  69,  s.  7 ;  Plumer  v.  Smith,  6 

Prec.  895,  896;  and  see  State  v.  Du-  N.  H.  658, 1832;  Smith  v.  Crego,  7  N. 

hammel,  2  Barring.  682, 1836.  Y.  Sup.  86,  1889 ;  Miller  v.  Lumber 

The  question  of  the  invalidity  of  Co.,  98  Mich.  163, 1893. 

contracts  compounding  felonies  is  dis-  *  State  v.  Buthven,  68  Iowa,  121, 

cussed  in  Whart.  on  Cont.  H^S^etseq,  1882 ;  Budd  v,  Rutherford,  80  N.  E. 

>  1  Camp.  45 ;  2  M.  &  S.  201 ;  Com.  Bep.  1111, 1892 ;  B.  v.  Burgess,  L.  B. 

V.  Cony,  2  Mass.  628,  1807 ;  Com.  v.  16  Q.  B.  D.  141,  1885. 

Pease,  16  Ibid.  91,    1819 ;   State  v.  *  Johnson  v.  Ogilby,  3  P.  Wms. 

Walls,  64  Ind.  661,  1876.    See  Ex  277;    Com.  v.  Pease,  16    Mass!  91, 

parte  Butt,  13  Cox  C.  C.  374;  46  L.  J.  1819.    See  B.  v.  Stone,  4  C.  &  P.  879 ; 

B.  14 ;  Salfield  v.  Manrow,  13  Pa.  C.  B.  v,  Daly,  9  Ibid.  342 ;  Brery  v.  Levy, 

C.  497.  1893 ;  Buffalo  Press  Club  v.  1  W.  Bl.  443 ;  B.  v.  Gotley,  B.  &  B. 
Greene,  26  N.  Y.  Sup.  626,  1893 ;  84 ;  B.  v.  Best,  9  C.  &  P.  368 ;  2  Mood. 
Springfield  Ins.  Co.  v,  Hull,  87  N.  E.  C.  C.  126 ;  Dwight  v.  Ellsworth,  9  Up. 
Bep.  1116, 1894.  Can.  (Q.  B.)    640.    This,    however, 

In  State  v.  Henning,  33  Ind.  189,  does  not  include  suits  for  penalties. 
1870,  it  was  held  indictable  for  an  B.  v.  Crisp,  1  B.  &  Aid.  282. 
officer  to  accept  money  to  influence 
him  in  prosecuting  a  crime. 
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in  the  United  States,  may  be  viewed  as  part  of  the  common  law.^ 
But  the  rule  does  not,  under  18  Eliz.  c.  5,  apply  to  offences  cogniz- 
able solely  before  magistrates,'  nor,  even  supposing  that  statute  be 
absorbed  in  the  common  law,  does  it  preclude  the  private  settle- 
ment of  misdemeanors  which  involve  no  offence  against  the  public' 
To  fiicilitate  such  settlements,  statutes  have  been  passed  in  some 
jurisdictions  f  while  in  other  jurisdictions  the  practice  is  for  the 
court,  in  cases  of  assaults  and  cheats,  to  make  settlement  between 
the  parties  a  basis  on  which  the  sentence  is  to  be  adjusted,  after  ad- 
vising that  such  a  settlement  be  made.'  The  principle  that  under- 
» lies  the  cases  is  this :  The  prerogative  of  prosecuting,  in  all  matters 
affecting  the  peace  and  order  of  the  State,  belongs  to  the  State  ex- 
clusively ;  and  for  an  individual  to  usurp  this  prerogative,  and  to 
use  a  prosecution  for  private  gain,  is  in  itself  a  criminal  offence. 
To  induce  a  witness  to  suppress  his  testimony  is  indictable;'  a 
fortiori  is  this  the  case  when  the  object  is  to  stifle  a  prosecution  by 
keeping  the  offe^ce  from  the  knowledge  of  the  prosecuting  officers,^ 
or  by  withholding  from  them  the  materials  of  proof;  but  in  prose- 
cutions for  offences  and  cheats  not  involving  any  great  offence 
against  the  public,  the  courts  will  encourage  settlements  between 
the  parties  as  less  injurious  to  the  public  than  litigation. 

§  1560.  On  an  indictment  for  compounding  a  felony,  the  record 
of  the  conviction  is  primd  facte  evidence  of  the  felony, 
but  not  conclusive  as  against  the  compounder.^    But  it  sary  thaT' 
is  not  necessary  that  the  principal  offender  should  have  ^^oti?<f*^ 
been  convicted  to  sustain  an  indictment  for  compounding  bave  been 

^  ,  convicted. 

the  offence/ 

*  See  U.  S.  V.  Denver,  (N.  C.)  4  »  R.  v.  Webster,  L.  R.  16  Q.  B. 
Grim.  Law  Mag.  209.  D.  134, 1885. 

«  R.  V.  Crisp,  1  B.  &  Aid.  282.    For  •  State  v.  Williams,  2  Harring.  582, 

precedents,  see  Whart.  Free.  895-6.  1886 ;  see  State  v,  Duhammel,  Ibid. ; 

»  See  B.  V.  Hardey,  14  Q.  B.  529 ;  Watt  v.  State,  97  Ala.  72, 1892. 

Eeir  i;.  Leeman,  6  Ibid.  808 ;  Stancel  '  People   v,  Buckland,  18  Wend. 

V,  State,  50  Ga.  152, 1873.  592,  1835.    To  indictments  for  com- 

*  See,  in  New  York,  People  v,  pounding  the  ordinary  rules  as  to  re- 
Bishop,  5  Wend.  Ill,  1880 ;  in  Penn-  pugnancy  apply.  State  v.  Dandy,  1 
sylyania,  Whart.  Cr.  PI.  &  Pr.  U  884  Brev.  395,  1804.  Under  the  Ohio 
et  9eq. ;  in  Louisiana,  State  i;.  Hunter,  statute  it  is  not  necessary  for  the 
14  La.  An.  71, 1859.  prosecution  to  aver  or  prove  that  a 

*  See  4  Bl.  Com.  868 ;  R.  v.  Rox-  crime  had  been  actually  committed, 
burgh,  12  Cox  C.  C.  8.  Fribly  v.  State,  42  Ohio  St.  205, 1884. 

*  Friend  v.  Miller,  62  Eans.  139, 
1898.    Supra,  ilBSS. 
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POINTS  REQUESTED  FOE  THE  DEFENCE  IMPEOFEBLY 
REFUSED,  AND  EBBONEOUS  OHABGES. 

A  Justice's  Docket  as  Evidence. 

In  an  action  on  a  note,  where  the  defence  was  that  the  note  was  given  on 
an  agreement  to  compound  a  felony,  plaintiff  offered  in  evidence  the  magis- 
trate's docket  and  minutes,  and  the  defendant  objected  to  that  part  of  the 
minutes  which  run  as  follows:  "Prosecuting  attorney  stated  that  all  money 
due  the  company  had  been  refunded,  and,  the  prosecution  paying  expenses, 
the  court  admitted  defendant  to  bail  in  $500."  Afterward  plaintiff  requested 
the  court  to  charge  that  the  plaintiff  is  not  to  be  prejudiced,  or  the  jury  to 
infer  there  was  such  an  agreement  or  understanding  from  the  statement  in 
the  minutes  of  the  justice  as  given  above.  The  court,  in  reply,  said :  "  You 
are  to  take  into  account  all  that  was  received  before  you  and  give  it  such 
weight  as  in  your  judgment  it  is  entitled  to."  Held  error  for  the  court  to 
refuse  the  charge  as  requested.  Smith  v,  Crego,  7  N.  Y,  Sup.  86,  1889. 
Supra,  i  1589. 
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CHAPTER  XXVIII. 


MISCONDUCT  IN  OFFICE. 


I.  Offices  Based  on  Natural 
Law. 

Responsibility  of  parents  for 
child,  and  husband  for  wife, 
i  1563. 

Misconduct  must  result  in  ex- 
posure of  person  neglected, 
2  1564. 

Party  charged  must  have  means 
to  discharge  office,  J  1565. 

Person  neglected  must  be  in- 
capable of  self-help,  3  1566. 

Neglect  a  substantive  offence, 
i  1567. 
II.  Statutory  Offices. 

1.  Disobedience. 

Officer  disobeying  law  is  indict- 
able, i  1568. 

Indictment  must  be  special, 
i  1569. 

Appointment  need  not  be  aver- 
red, i  1570. 

Impeachable  officers  not  sub- 
ject to  indictment,  {  1571. 

2.  Oppression,  Fraud,  and  Corrup- 

Hon, 

Oppression  by  officer  is  indict- 
able, §  1572. 

So  is  fraud,  {  1572  a. 

So  is  corruption,  {  1572  h. 

So  is  usurpation,  2  1572  c. 

De  facto  officers  responsible, 
1 1572  d. 

Indictment  must  be  special, 
\  1573. 

3.  Extortion, 

Extortion  is  taking  money  un- 
justly by  official,  J  1574. 

Statutes  do  not  ordinarily  ab- 
sorb common  law,  {  1575. 


Motives     must     be     corrupt, 

i  1576. 
Act  must  be  complete,  J  1577. 
All  concerned  are  principals, 

?  1578. 
How  far  indictment  must  be 

special,  i  1579. 
4.  Negligence, 
Need  be  no  injury  caused  in 

cases  of  negligence,  2  1580. 
Need  not  be  malice  in  such 

case,  i  1581. 
Mistake  of  law  or  fact  no  de- 
fence, i  1582. 
Drunkenness  in  public  officer 

indictable,  i  1583. 
And  so  of  neglect  of  justices 

in  suppressing  riots,  2  1584. 
And  so  of  municipal  neglect  in 

repair  of  roads,  J  1584  a, 

III.  Voluntary  Offices. 

Guardians,  masters,  and  keepers 
indictable  for  neglect,  J  1585. 

So  of  officers  of  ships  and  rail- 
roads, 2  1586. 

So  of  innkeepers,  2  1587. 

Ignorance  and  want  of  malice 
as  a  defence,  2  1588. 

IV.  Evidence. 

Not  necessary  to  prove  official 

appointment,  2  1589. 
Malice  and  corruption  to  be 
inferentially  proved,  2  1590. 
V,  Eesistance  to  Illegal  Acts 
OF  Officers,  2  1591. 
Points  for  Defence  Improperly 
Refused,      and      Erroneous 
Charges.    (See  end  of  chapter.) 
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I.   OFFICES  BASED   EXCLUSIVELY  ON   NATURAL  LAW. 

§  1563.  The  first  relationships  that  engage  us,  when  we  take  up 
the  question  of  penal  responsibility  for  neglect,  are  those  of  parent 
and  child  and  of  husband  and  wife.^     In  many  cases^  as  will  pres- 

'  In  February,  1880,  a  case  was  active  steps  taken.  I  do  not  mean  in 
tried  in  England  which  brings  into  the  shape  of  action,  but  an  active  step 
conspicuous  prominence  the  distinc-  must  be  taken.  If  I  were  sitting  at  a 
tions  taken  in  the  text.  The  defen-  table,  for  instance,  where  was  a  man 
dant,  James  Lewis  Paine,  was  con-  not  imder  my  care,  and  I  saw  him 
victed  of  the  murder  of  a  young  lady  take  up  a  tumbler  of  poison,  I  should 
named  Maclean  with  whom  he  was  not  be  guilty  of  a  crime  if  I  did  not 
living  in  illicit  intercourse.  Miss  stop  him,  because  I  am  under  no  obli- 
Maclean,  the  daughter  of  an  English  gation  to  protect  a  stranger  who 
officer  of  high  rank,  had  been  seduced  chooses  of  his  own  free  will  to  take 
by  Paine,  and  was  placed  by  him  in  his  own  life.  And  again,  now,  to  illus- 
lodgings  as  his  wife,  a  marriage  cere-  trate  the  distinction  between  adminis- 
mony  being  pretended,  he,  however,  tering  and  merely  sitting  by.  Suppos- 
having  a  wife  still  alive.  Miss  Mac-  ing  I  were  to  go  to  a  person  and  take  a 
lean  acquired  habits  of  intemperance,  tumbler  up  to  him,  knowing  that  it 
which  he  encouraged,  so  that  from  contained  poison,  and  were  to  say  to 
time  to  time  she  took  large  quantities  him,  *■  Now,  drink  this,  it  will  do  you 
of  spirits,  to  which  her  death  was  by  good,'  and  that  man  fell  dead  in  con- 
the  medical  witnesses  attributed.  It  sequence,  I  should  be  guilty  of  his 
was  alleged,  on  the  part  of  the  de-  murder,  because  my  active  encour- 
fence,  however,  that  the  drink  was  agement  induced  him  to  do  that 
administered  to  her  at  her  own  wish ;  which  possibly  otherwise  he  would 
and  the  question  arose,  therefore,  not  have  done.  When  you  are  con- 
whether  his  relation  to  her  was  such  sidering  whether  or  not  a  man  has 
as  bound  him  to  protect  her  from  the  induced  another  to  take  that  which 
danger  to  which  this  habit  exposed  is  deleterious  to  him,  you  must  con- 
her.  On  these  points  Hawkins,  J.,  sider  the  state  and  condition  of  health 
in  a  charge,  marked  throughout  by  and  mind  of  the  person  upon  whom 
great  ability,  thus  spoke :  the  crime  is  said  to  have  been  perpe- 

''  Mere  ordinary  negligence  or  want  trated.  Take,  for  instance,  the  case  of 
of  care  and  precaution  will  not  be  a  lunatic  or  an  idiot  being  induced  to 
sufficient  The  negligence  which  will  take  something  which  killed  him. 
make  the  man  amenable  for  the  Then  I  will  take  another  case — that  in 
crime  of  manslaughter  must  be  cul-  which  a  person  is  so  enfeebled  that 
pable,  wicked  negligence,  and  that  the  slightest  suggestion  will  operate 
must  be  established  before  a  jury  can  in  influencing  him  to  take  that  which 
find  him  guilty  of  manslaughter.  If  will  kill.  In  those  cases  the  person  so 
that  is  not  made  out,  the  law  does  not  influencing  would  be  guilty  of  a  crime 
punish  the  man.  He  may  have  been  in  the  eye  of  the  law.  ...  If  such 
guilty  of  want  of  care,  but  unless  that  a  person  is  in  care  of  another,  and 
is  criminal  want  of  care,  he  cannot  be  obligation  and  duty .  such  as  that  is 
convicted.  .  .  .    There  must  be  some  cast  upon  him,  it  seems  to  me  that  if 
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ently  be  seen^  such  responsibility  is  imposed  on  those  hav- 
ing special  charge  of  others.     But  the  duty  of  a  parent  to  biiity  of 
provide  for  a  helpless  child^  and  that  of  a  husband  to  pro-  ^[JJ?*  ^!^  ^ 
vide  for  a  helpless  wife/  lie  at  the  foundation  of  society^  husband 
and  are  wrought  up  with  the  law's  chief  sanctions.' 

The  progress  of  juridical  reasoning  in  this  respect  is  not  without 
practical  interest.  According  to  the  old  Roman  law,  the  father  was 
privileged,  under  certain  circumstances,  to  kill  or  abandon  his 
newborn  child.  One  of  the  first  results  of  the  establishment  of 
Christianity  was  the  enactment,  under  Constantine,  of  a  law  mak- 
ing the  exposure  of  infants  a  Parriddium.  In  A.  D.  374,  under 
Valentinian  and  Valens,  the  offence  was  made  capital.  '^  Si  quis 
necandi  infantis  piaculum  aggressus  sit,  sciat  se  capitali  supplicio 
esse  puniendum."'  The  canon  law  went  still  further,  placing  the 
rule  in  its  present  shape,  by  making  it  penal  for  those  having  spe- 
cial charge  of  any  helpless  persons  (Languidi)  to  expose  them  to 
bodily  suffering.^  This  view  has  been  accepted  in  the  modem  Ger- 
man codes,'  which  make  penal  the  exposure  (Aussetzung)  of  help- 
less persons,  whether  the  helplessness  result  from  infancy,  sickness, 
or  old  age.  Other  motives  may  concur  in  the  act — the  getting  rid 
of  a  child — the  absorption  of  its  patrimony — the  alteration  of  a  line 
of  descent ;  but  such  motives  are  not  necessary  to  constitute  the 
offence  and  do  not  give  it  its  peculiar  type.  The  offence  is  com- 
plete when  the  offender  (who  has  at  the  time  the  special  charge  of 

by  gross,  culpable,  and  wicked  negli-  against  him  under  this   act.    B.  v, 

gence  he  omits  to  protect  the  person  Flintan,  1  B.  &  Ad.  227.    See  Govier 

against  what  she  could  have  protected  v,  Hancock,  6  T.  B.  603  ;  People  v, 

herself  when  strong,  if  that  is  done,  Piper,  50  Mich.  890, 1883. 

and  done  with  the  intention  to  take  *  B.  v.  Benshaw,  2  Cox  C.  C.  285 ; 

life,  the  attorney-general,  and  rightly  B.  v.  Shepherd,  9  Ibid.  1 23 ;  L.  &  C. 

too,  says  it  is  murder ;  but  if  there  is  a  147 ;  B.  v.  Byland,  L.  B.  1  C.  C.  99 ; 

mere  reckless  inattention  to  wants  of  11  Cox  C.  C.  569;  B.  v.  Cooper,  1 

the  individual,  that  would  be  man-  Den.  C.  C.  459 ;  B.  v.  Hogan,  2  Ibid, 

slaughter,  and  not  murder,  in  the  eye  277 ;  5  Cox  C.  C.  255  ;  and  see  cases 

of  the  law."— London  Times,  Feb.  27,  cited  iupra,  H  132, 374, 631  et  seq.  For 

1880.  statutory  prosecutions  see  Com .  v,  Bur- 

The  defendant  was    convicted    of  lington,  136  Mass.  435,  1884;  Shan- 
manslaughter,  and  was  sentenced  to  non  v.  People,  5  Mich.  36, 1858. 
penal  servitude  for  life.  '  See  L.  2  Cod.  de  infant,  expos. ; 

^  Stat  5,  G^o.  IV.  c.  88,  imposes  a  and  see  Nov.  153. 

penalty  on  a  husband  for  neglecting  *  C.  ix.  de  infantibus  et  languidis 

to  maintain  his  wife.    Adultery  on  expos. 

her  part  is  a  defence  to  proceedings  ^  See  Bemer,  Lehrbuch,  i  178. 
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the  dependent  person)  exposes  the  latter  in  a  helpless  state.  The 
offender  must  actually  abandon  the  person  so  left^  and  this  without 
the  intention  of  returning.  To  sustain  an  indictment,  however^  for 
misconduct  of  this  class,  the  following  conditions  must  exist : 
§  1564.  No  matter  how  gross  may  be  the  mismanagement,  for 
instance,  by  a  parent  of  a  child,  the  law  does  not  inter- 
duct  must  pose  by  way  of  punishment,  unless  physical  injuries  en- 
expomiro  ^^^*  Erroneous  moral  and  religious  teaching,  no  matter 
of  the  per-  Jjq^  pemicious  may  be  the  consequences,  it  is  not  within 

son  neg-  *^,  •',,  *  .,.. 

lected  to  the  province  of  penal  justice  to  correct.  Jurisdiction  such 
Sange?  as  this  ovcr  parental  teaching  could  not  be  assumed  by  the 
courts  without  arrogating  to  themselves  the  control  of 
every  household  in  the  land,  and  destroying  both  home  freedom 
and  home  responsibility.  It  is  different,  however,  when  the  n^lect 
exhibits  itself  in  physical  injury  to  the  person  thus  neglected.  Then 
(e.  g.j  in  case  of  a  child's  suffering  from  want  of  food  or  clothes 
through  a  parent's  neglect)  there  is  a  prima  facie  case  for  an  indict- 
ment,^ although,  as  has  been  seen,'  conscientious  error  in  this  respect 
may  be  at  common  law  a* defence. 

§  1565.  If  the  parent,  however,  have  no  means  to  support  his 
Party  children  he  is  not  indictable  for  his  omission  to  do  so,^ 
^^*?^  though  where  a  poor  law  agency  exists,  he  is  indictable  if 
had  means  he  neglect  to  apply  for  aid  to  such  agency.  The  indict- 
charge  the  ment  must  aver  either  means  in  the  parent  or  neglect  to 
office.         apply  for  poor  law  aid.* 

§  1666.  It  may  be  that  an  indictment  would  lie  against  a  father 

for  turning  out  his  children  as  mendicants  on  the  com- 

ne^cted     niunity.     But  in  such  case  he  would  be  indicted  as  prin- 

must  have  cipal  in  a  nuisance  or  cognate  misdemeanor,  and  not  for 

been  inca-  ,  , 

pabieof  neglect  in  supplying  food  and  clothes.  Whenever  the 
^®  "  ®  P*  child  is  capable  of  obtaining  these  for  himself,  then  the 
father's  special  duty,  on  which  alone  an  indictment  can  be  based, 
ceases.'  The  person  neglected  must  be  helpless,  to  sustain  an  in- 
dictment for  such  neglect.®     And  a  husband  is  not  indictable  for 

»  See  supra,  J|  331,  359.  *  R.  v.  Mabbett,  5  Cox  C.  C.  839 ; 

*  Supra,  {  336.  E.  v.  Chandler,  Dears.  C.  C.  463  ;  R. 

»  R.  V.  Pelham,  8  Q.  B.  959 ;  R.  v.  v.  Rugg,  12  Cox  C.  C.  16. 

Ryland,  L.  R.  1  C.  C.  99 ;  10  Cox  C.  *  See  Anon,  5  Cox  C.  C.  279.  Supra, 

C.  569;  R.  V.  Ridley,  2  Camp.  650 ;  R.  JJ  331,  339. 

V,  Troy,  1  Cr.  &  Dix,  556  ;  R.  v.  Mor-  «  R.  v.  Shepherd,  9  Cox  C.  C.  123 ; 

ris,  2  Ibid.  91 ;  R.  v,  Saunders,  7  C.  &  L.  &  C.  147. 
P.  277. 
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neglect  to  provide  necessaries  for  his  wife  if  he  offer  a  home  with 
his  father,  which  the  wife  refuses  on  ground  of  the  father's  intem- 
perance.^ 

§  1667.  If  a  parent  neglect  a  child,  leaving  him  without  food, 
and  the  child  in  consequence  die,  the  parent  is  indictable 
for  killing  the  child.*    But  if  the  child  be  rescued,  or  re-  is  a  sub- 
lieved  by  other  parties,  after  injury  sustained,  the  parent's  tiveof- 
criminal  amenability  is  not  thereby  cancelled.'   Exposing  *^°^' 
to  physical  danger  a  helpless  person,  by  those  having  such  person 
in  charge,  is  indictable  if  health  be  in  any  way  injured.^     But  to 
maintain  such  an  incfictment  some  overt  act  of  exposure  and  conse- 
quent injury  must  be  proved.* 

*  People  V.  Pettit,  74  N.  Y.  320,  saiy  to  prove  actual  injury  to  the 
1878.  child's  health ;  R.  v.  Phillpot,  Dears. 

«  R.  V.  Bubb,  4  Cox    C.  C.   465.  179,  and  R.  v,  Hogan,  2  Den.  277 ; 

Supra,  3  835.    See  R.  v,  Renshaw,  2  and  that  the  defendant  actually  has. 

Cox  C.  C.  285 ;  R.  v.  Hogan,  2  Den.  not  merely  that  he  might  get  from  the 

C.  C.  277 ;  R.  v.  Mulroy,  3  Cr.  &  Dix,  relieving  4)fficer,  the  means  of  pro- 

318.    That  a  parent  may  be  in  such  viding  forihe  child.    R.  v.  Chandler, 

cases  indicted  for  assault,  see  R.  v.  Dears.  453." 

Mulroy,  3 Cr.& Dix, 318.  Supra,  ieSl.  Under  the  statute  81  &  32  Vict, 

'  See,  however,  R.  v.  Philpott,  6  making  penal  the  exposing  of  children. 

Cox  C.  C.  140;  Dears.  179.  we  have  the  following: 

*  R.  V,  Friend,  R.  &  R.  20;  R.  v.  "B.,A.*s  wife,  living  apart  from  A., 
Squire,  1  Russ.  on  Cr.  80,  678 ;  R.  v,  leaves  C,  their  child,  nine  months 
Ryland,  L.  R.  1  C.  C.  99 ;  10  Cox  C.  old,  lying  in  the  road  outside  A.'s 
C.  569.  See,  iully,  mpra,  H  152-7,  door.  A.,  knowing  its  position,  lets  it 
331-359.  lie  there  from  7  p.m.  until  1  a.m.    A's 

For   statutory  offence,   see    R.    v.  mother,  D.,  knowing  the  child  is  there. 

White,  L.  R.  1  C.  C.  311 ;  12  Cox  C.  and  being  in  her  house,  acts  in  the 

C.    83.     As  to  a   maltreatment   by  same  way  as  A.    A.  has  abandoned 

guardians  and  overseers,   see  ii]fra,  and  exposed  C,  but  D.  has  not,  as  she 

{  1585.  was  under  no  legal  obligation  to  take 

*  Sir  J.  F.  Stephen  (Dig.  Crim.  Law,  charge  of  C.  R.  v.  White,  L.  R.  1  C. 
art.  265)  states  the  law  as  follows :  C.  311.        ^ 

"  Every  one  commits  a  misdemeanor       "  A.  sends  B.,  her  child,  five  weeks 

who,  being  the  parent,  or  master,  or  of  age,  packed  up  in  a  hamper  as  a 

mistress  of  any  child  of  tender  years,  parcel,  by  railway  to  C,  B.'s  putative 

and  unable  to  provide  for  itself,  refuses  father,  giving  directions  to  the  clerk 

or  n^lects  (being  able  to  do  so)  to  to  be  very  careful  of  the  hamper,  and 

provide  sufficient  food,  clothes,  bed-  send  it  by  the  next  train.    The  child 

ding,  and  other  necessaries  for  such  reaches  C.  safely.    A.  has  abandoned 

child,  so  as   thereby  to   injure  the  and  exposed  B.    R.  v,  Falkingham,  L. 

health  of  such  child.  R.  1  C.  C.  222.    Wilful  acts  must  be 

"  Friend's  Case,  R.  &  R.  20 ;  R.  v,  proved ;  State  v.  Hinkley  ei  al.,  9  N. 

Ryland,  L.  R.  1  C.  C.  99.    It  is  neces-  J.  L.  J.  118, 1886. 
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II.   STATUTORY  OFFICES. 

1.  Disobedience. 

§  1568.  Excluding  from  oonsideration  those  higher  offices  of 
which  impeachment  is  the  exclusive  mode  of  penal  pros- 
obeying  ecution,  and  those  cases  of  which  military  or  naval  courts 
dictaWe.  ^*^®  exclusive  control,  it  is  clear  that  when  the  law  im- 
poses on  an  individual  a  ministerial  office,  then  not  only 
is  disobedience  to  the  requirements  of  that  law  in  respect  to  such 
office  indictable,  but  an  indictment  lies  for  sn«h  wilfnl  or  negligent 
misconduct  in  such  office  as  works  injury  to  the  public,  or  to  an 
individual.^     For  mere  error  of  judgment,  however,  no  indictment' 

'  B.  v.  James,  T.  &  M.  800 ;  2  Den.  devoutly  and  humbly  desire  it.'    An 

C.  C.  1 ;  3  C.  &  K.  167 ;  B.  v,  Tracy,  6  indictment  for  such  a  denial  would  be 

Mod.  30 ;  B.  v.  Neale,  9  C.  &  P.  431 ;  incongruous  and  indecent,  but  it  is 

People  V.  Norton,  7  Barb.  477,  1849 ;  difficult   to    find    any  definite  legal 

People  V.  Coon,  15  Wend.  277,  1836 ;  ground  for  saying  that  it  would  not 

Besp.  V.  Montgomery,  1  Yeates,  419,  lie."    See  Jenkins  v.  Cook,  L.  B.  1  P. 

1795 ;    Cross  v.  State,  1  Yerg.  261,  D.  80.    And  as  to  nelect  or  omission 

1829;  State  v,  Buxton,  2  Swan,  57,  of  duties,  see  fiirther  Housh  v.  People, 

1862;  State  v.  McEntyre,  3  Ired.  171,  76  111.  487, 1874;   State  v,  Ferguson, 

1842 ;  State  v,  Leigh,  8  Dev.  &  Bat.  1 27,  76  N.  C.  197,  1877 ;  State  v.  Hawkins, 

1838 ;  State  v,  Maberry,  3  Strobh.  144,  77  Ibid.  494, 1877. 

1848 ;    Ex  parte  Harrold,  47  Cal.  129,  A  sheriff  who  refiises  to  execute  a 

1873 ;  B.  V,  Bennett,  21  Up.  Can.  (C.  criminal  condemned  to  death  commits 

P.)  235,  1871 ;     State  v.  Cox  et  cU,,  a  misdemeanor.    B.  v.  Antrobus,  2 

88  Ind.  264,  1882.  Ad.  &  El.  788. 

In  B.  V.  James,  8upra,  which  was  an  A  coroner  who  refuses  to  take  an  in- 

indictment  against  a  minister  of  the  quest  on  a  body,  after  notice  that  it  is 

Church  of  England  for  refusing  to  sol-  lying  dead  in  his  jurisdiction,  commits 

emnize  marriage  between  parties  hav-  a  misdemeanor.    2  Hale  P.  C.  58. 

ing  a  lawful  right  to  be  married  by  '  Ibid.     Sir  J.  F.  Stephen,  in  his 

him,  the  conviction,  according  to  Sir  Digest  of  the  Criminal  Law,  which  is 

J.  F.  Stephen  (Dig.  art.  122),  ^*  was  a  summary  of  the  common  law,  lays 

quashed  on  the  narrow  ground  that  down  the  following  rules  (Art.  119): 

the  parties  did  not  sufficiently  tender  ''  Every  public  officer  commits  a  mis- 

themselves    for    marriage.    The    ob-  demeanor  who,  in  the  exercise,  or  un- 

jection  that  the  offence  was  only  an  der  color  of  exercising  the  duties  of 

ecclesiastical  one  was  taken,  but  no  his  office,  does    any  illegal    act,  or 

judgment  was  delivered  on  it.    A  re-  abuses  any  discretionary  power  with 

fusal  to  bury  would  probably  stand  on  which  he  is  invested  by  law  firom  an 

the  same  footing.    By  1  Edw.  VI.  c.  improper    motive,    the    existence  of 

1,  it  is  enacted  that  a  minister  '  shall  which  motive  may  be  inferred  either 

not,  without  lawful  cause,  deny '  (the  from  the  nature  of  the  act  or  firom  the 

sacrament)  'to  any  person  that  will  circumstances  of  the  case.     But  an 
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lieS;  unless  for  an  act  made  specifically  indictable  by  statute  irre- 
spective of  intent.^ 

§  1569.  In  the  indictment,  the  disobedience  must  be  specially  set 
forth.*    This  must  be  done  by  averment  of  the  facts  from  j^^j^.^. 
which  the  conclusion  of  law  may  be  drawn.     It  is  not  mentmust 
enough  to  set  forth  merely  the  conclusion  of  law.* 

§  1570.  As  is  elsewhere  fully  shown/  it  is  not  necessary  when  an 
officer  is  charged  with  misconduct  for  the  prosecution  to  ^ppoi^t- 
prove  that  he  was  duly  commissioned.  It  is  enough  to  ^^^^^  t^^^ 
show  that  he  claimed  to  fill  the  particular  office,  he  being  averred  or 
estopped  from  setting  up  a  want  of  authority  to  act.  Nor  P^^*^' 
is  it  necessary  in  the  indictment  to  do  more  than  aver  that  he  acted 
as  officer  of  the  particular  class,  or  that  he  took  the  office  upon 
himself,'  one  of  which  averments  is  essential.^  An  indictment  aver- 
ring a  due  election  or  appointment,  and  the  taking  of  the  office,  has 
been  held  enough.^  On  an  indictment  for  omission  to  undertake  an 
office,  however,  he  may  set  up  that  he  had  no  l^al  authority  to  do 
the  act  omitted,®  though  it  is  otherwise  when  the  omission  is  a  fail- 
ure  to  perfonn  a  duty  undertaken  by  him.* 

illegal  exercise  of  authority  caused  by  1S46  ;  State  v.  Longley,  10  Ind.   482, 

a  mistake  as  to  the  law,  made  in  good  1858 ;  Dixon  v.  State,  4  Blackf.  812, 

faith,  is  not  a  misdemeanor  within  1837 ;  State  v,  Jones,  10  Humph.  41, 

this  article."    Art  122.    "  Every  pub-  1849 ;  U.  S.  v.  Wardell,  49  Fed.  Rep. 

lie   officer    commits  a  misdemeanor  914,  1892. 

who  wilftdly  neglects  to  perform  any  *  Infra,  {  1589 ;  Whart  Grim.  Ev. 

duty  which  he  is  bound  either  by  U  164,  833.    Ir^ra,  {  1572  d. 

common  law  or  by  statute  to  perform,  ^  See,  generally,  R.  v.   Verelst,  8 

provided  that  the  discharge  of  such  Camp.  432;  R.  v,  Borrett,  6  0.  &  P. 

daty  is  not  attended  with  greater  dan-  124 ;  R.  v.  Gordon,  2  Leach  C.  C.  581 

ger  than  a  man  of  ordinary  firmness  State  v.  Roberts,  52  N.  H.  492, 1872 
may  be  expected  to  encounter."            '  Com.  v.  Fowler,  10  Mass.  290,  1818 

As  to  claim  agents,  under  federal  Com.  v,  McCae,  16  Gray,  226,  1860 

statute,  see  U.  S.  v.  Miskell,  15  Fed.  Nelson  v.  People,  23  N.  Y.  293, 1861 

Rep.  869, 1883 ;  U.  S.  v.  Moyers,  Ibid.  People  v.   Cook,  8.  Ibid.    67,  1853 

411, 1882.  State  v.  Sellers,  7  Rich.  368, 1854;  and 

^  Halstead  v.  State,  12  Vroom,  552,  cases  cited  infra,  i  1589. 

1879;  see  Chapman  v.  State,  78  Ala.  •  Com.  v.  Grove,  7  Phila.  660, 1869. 

20,  1882.  '  Edge  v.  Com.,  7  Barr,  275, 1848. 

«  U.  S.  V.  Barlow,  20  Blatch.  849,  •  Olmsted  v,  Dennis,  77  N.  Y.  878, 

1882;  U.  S.  v.  Britton,  17  Otto,  655,  1879;  Com.  v.  Rupp,  9  Watts,  114, 

1882;    Baysinger  v.  People,  115  111.  1839,  explained  in  Com.  v.  Grove,  7 

419,  1886 ;   State  v.  Walker,  82  Mo.  Phila.  666,  1869 ;  People  v,  Weber,  89 

489,  1884 ;  People  v.  Rogerson,  6  W.  III.  347, 1878. 

Coast  Rep.  725, 1885.  »  Supra,  i  131 ;  State  v.  McEntyre, 

»  State  V.  Shields,  8  Blackf.  151,  3  Ired.  171, 1842;  infra,  {  1572  d. 
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§  1571.  To  subject  the  superior  officers  of  government,  upon 
impeacha-  ^^^^^  uninterrupted  presence  at  the  helm  the  safety  of 
bie  officers  the  State  depends,  to  indictments  for  misconduct  in  office, 
to  indict-  would  be  injurious  to  the  body  politic;  and  consequently 
™*^*"  in  such  cases  impeachment  is  the  sole  instrument  of  penal 
revision.^  This  principle  applies  to  the  superior  executive  officers 
of  government  so  far  as  such  officers  are  clothed  with  discretion, 
and  are  the  subjects  of  impeachment;*  to  the  legislature,*  and 
clearly  to  the  judges  of  all  courts  .6f  records,  so  far  as  concerns 
their  judicial  as  distinguished  from  their  ministerial  acts.^  Justices 
of  the  peace,  however,  are  subject  to  indictment  for  misconduct  in 
matters  as  to  which  they  are  not  invested  with  judicial  discretion,* 
when  such  misconduct  is  not  imputable  to  a  mere  error  of  judg- 
ment."    Such  is  also  the  case^  with  regard  to  merely  ministerial 

^  See  Barnard's  Trial,  opinion  of  J§  793^;  4  Bl.  Com.  121.  Even  pri- 
Grover  and  Andrew,  J  J.,  pp.  2043-59,  vate  arbitrators  are  protected.  Pappa 
2076 ;  and  summary  in  Am.  Law  Rev.  v.  Rose,  L.  R.  7  C.  P.  32,  525;  Tharsis 
for  Nov.  1882,  pp.  814-5.  Co.  v,  Loftus,  L.  R.  8  C.  P.  1. 

»  4  Bl.  Com.  121.  *  R.  v.  Borron,  3  B  &  Aid.  432;  R. 

As  to  independence  of  executive  de-  v.  Smith,  7  T.  R.  80 ;  R.  v.  Cozens,  2 
partment,  see  Whart.  Com.  Am.  Law,  Doug.  426 ;  R.  v.  Jones,  9  C.  &  P.  401 ; 
22  512,  518.  In  re  Fentiman,  4  N.  &  M.  126;   2 

•  See  Lord  Denman's  Life  for  a  dis-  Ad.  &  El.  127 ;  R.  v.  Jones,  9  C.  &  P. 
cuBsion  of  the  prerogative  of  the  legis-  401 ;  People  v.  Coon,  15  Wend.  277, 
lature  in  Hansard's  Case ;  and  see  1836 ;  People  v.  Norton,  7  Barb.  477, 
Hiss  V,  Bartlett,  3  Gray,  468,  1855 ;  1849;  Wilson  v.  Com.,  10  S.  &  R.  373, 
Story,  Const.  2  794 ;  Ferguson  v.  Kin-  1824 ;  Resp  v.  Montgomery,  1  Yeates, 
noul,  9  CI.  &  F.  289.  But  it  is  said  to  419,  1795 ;  Wallace  v.  Com.,  2  Va. 
be  doubtful  whether  impeachment  Cas.  130,  1818;  Com.  v,  Callaghan, 
lies  against  a  legislator.  See  Cooley's  Ibid.  460, 1825 ;  Com.  v.  Alexander,  4 
Story,  i  795 ;  Whart.  Com.  Am.  Law,  Hen.  &  Mun.  522,  1808  ;*  Jacobs  v. 
J  399.  Com.,  2  Leigh,  709,   1830;  State  v. 

As    to    impeachment,  see  Whart.  Sneed,  84  N.  C.  816,  1881 ;  State  v. 

Com.  Am.  Law,  2  399.  Gardner,   2    Mo.  23,   1828;  State  v. 

*  R.  V.  Webb,  1 W.  Bl.  19 ;  Houlden  Smith,  53  Ark.  325,  1890  ;  Bishop  v. 
V.  Smith,  14  Q.  B.  841 ;  R.  v.  Badger,  State,  (Ark.)  14  S.  W.  Rep.  88, 1890 ; 
6  Jur.  994;  Downing  v.  Herrick,  47  State  v,  Foy,  98  N.  C.  744, 1887. 

Me.  462,  1859;  Pratt  v,  Gardner,  2  «  Ibid.;  R.  v.  Bishop,  5  B.  &  Aid. 

Cush.  63,  1848;  Yates  v.  Lansing,  9  612;  Wallace  v.  Com.,  2  Va.  Cas.  130, 

Johns.    395,    1811;    Cunningham   v.  1818;  Jacobs  v.  Com.,  2  Leigh,  709, 

Bucklin,  8  Cow.  178,  1828;  People  v.  1830. 

Norton,  7  Barb.  477,  1849;  Lange  v.  ^  Supra,  2  1568  ;  Com.  v.  Shed,  1 

Benedict,  73  N.  Y.  12,  1878;  State  v,  Mass.  227,  1804;  Com.  v.  Mitchell,  3 

Odell,  8  Blackf.  396,  1847.    See,  also.  Bush,  39,  1867 ;  McBride  v.  Com.,  4 

Bacon's    Misc.    17;     Story,    Const.  Ibid.  331,1868;  Wickersham  v.  People, 
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officers,  and  with  regard  to  jurors/  and  in  cases  of  contempt  or 
corruption.  But  a  ministerial  officer  is  not  indictable  for  the  mal- 
feasance in  office  of  a  deputy.? 

2.  Oppreasiony  Fraud ,  and  Corruption, 

§  1572.  It  is  a  misdemeanor  at  common  law  for  a  public  officer^ 
in  the  exercise  or  under  color  of  exercising:  the  duties  of 
his  office,  to  abuse  any  discretionary  power  with  which  he  by^fficer 
is  invested  by  law,  from  an  improper  motive.     In  such  jj^^^*^^" 
cases  the  existence  of  the  motive  may  be  inferred  either 
from  the  nature  of  the  act  or  from  the  circumstances  of  the  whole 
case.*    Whether  it  is  otherwise  of  an  illegal  exercise  of  authority 
catised  by  a  mistake  as  to  the  law,  made  in  good  faith,  is  hereafter 
discussed. 

1  Scam.  129,  1884;  Moose  v.  State,  ''A.  and  B.,  justices  of  the  peace, 

49  Ark,  499,  1887 ;  Lydick  v.  Palm-  refuse  licenses  to  the  keepers  of  pub- 

quist,  31  Nebr.  300,  1891 ;  State  v.  lie  houses  because  they  refuse  to  yote 

Bauer,  1  N.  D.  273,  1890 ;  Doll  v,  as  the  justices  wish.    A.  and  B.  com- 

State,  46  Ohio,  445,  1887;  State  v.  mit  oppression.    R.    v.   Williams,  2 

Strong,  39  La.  An.  1081, 1887;  John-  Burr.  1317. 

son  V,  People,  123    111.    624,  1888 ;  "A.,  a  justice  of  tha  peace,  sends 

People   V,    McLean,  68    Mich.  480,  his  servant  to  the  house  of  correction 

1888 ;  People  v.  Peck,  138  N.  Y,  386,  for  being  saucy  and  giving  too  much 

1893.  corn  to  his  horses.    A.  commits  op- 

This  was  held  to  be  the  case  with  pression.    B.  v.  Okey,  8  Mod.  46. 

the   defendants    in  the    Star  Route  "A.,  a  justice,  acting  as  such,  orders 

Cases,  Washington,  1882-3.  B.  to  be  whipped,  without  such  proof 

*  Pennsylvania  v,  Keffer,  Addis,  or  information  as  the  law  requires. 
290, 1795 ;  and  see  R.  v,  Bynen,  2  Show.  A.  commits  oppression.  2  Chitty.  Cr. 
304.  L.  236."    See,  for  fiirther  cases,  R.  v. 

*  Com.  V.  Lewis,  4  Leigh,  664, 1833 ;  Borron,  3  B.  &  Aid.  432  ;  State  v.  Por- 
Putman  v.  State,  5  S.  W.  Rep.  715,  ter,  2  Tread.  694,  1815 ;  People  v. 
1887.  Coon,   15  Wend.  277,  1836,  not  re- 

'  Steph.  Dig.  Crim.  Law,  art.  119,  quiring  proper  bail ;  Jones  v.  People, 

citing  R.  V,  Wyatt,  1  Salk.  380;  R.  v,  2  Scam.  477, 1840;  State  v.  Gardner, 

Bembridge,  3  Doug.  327,  and  22  St.  2  Mo.  23, 1828.    As  to  neglect  in  sup- 

Tr.  1-159 ;  Bacon,  Abridgment,  tit,  pressing  riots,  see  infray  §  1584. 

"  Office  and  Officer,"  N.  ;  State  v.  That  an  honest  mistake  in  the  exer- 

Wedge,    24  Minn.    158,    1877.     See  cise  of  jurisdiction,  or  of  other  func- 

Wallace  v.  Com.,  2  Va.  Cas.  130, 1818,  tions,  by  a  justice  of  the  peace  may 

where  it  was  held  indictable  for  a  jus-  be  a  defence,  see  R.  v.  Jackson,  1  T. 

tice  to  issue  a  warrant  without  com-  R.  653 ;  R.  v.  Badger,  4  Q.  B.  468. 

plaint.  Supra,  §  87. 

The  following  illustrations  are  given 
by  Sir  J.  F.  Stephen  : 
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§  1572  a.  It  is  also  indictable  for  a  public  officer^  in  the  discharge 

^  .  ^     ^    of  the  duties  of  his  office,  to  commit  any  fraud  or  breach 

of  trust  affecting  the  public,  whether  such  fraud  or  breach 

of  trust  would  have  been  criminal  or  not  if  committed  against  a 

private  person.^ 

[For  Bribery,  see  infra j  §  1858.] 

§  1572  b.  Public  officers,  including  justices  of  the  peace,  are  in- 
dictable for  corruption  if  they  accept  or  offer  to  accept, 
corrap-       under  color  of  office,  any  money  or  other  benefit  cafcu- 
^^^'  lated  in  any  way  to  influence  their  official  course,  or  any 

money  or  valuable  thing  which  is  not  due  at  the  time  when  it  is 
taken.'  Nor  is  it  necessary  that  any  improper  act  on  the  part  of 
the  officer  should  follow.  It  is  enough  if  he  corruptly  agrees  to 
open  himself  to  improper  influence.^  Corrupt  motive  is  essential 
to  the  offence,^  though  passion  or  party  prejudice  may  constitute 
corruption,  to  which  expectation  of  money  is  not  essential.^ 

The  sale  of  offices  is  an  indictable  offence  under  5  <&  6  £dw.  VI.  c. 

'  Steph.  Dig.  Grim.  Law,  art.  121.  '  R.  v.  Beale,  cited  in  B.  v.  Gibbons, 
Of  this  the  following  illustrations  are  1  East,  183 ;  4  Bl.  Com.  139 ;  Ck)in.  v, 
given :  Callaghan,  2  Va.  Cas.  460, 1825 ;  Peo- 

''A.,  an  accountant  in  the  office  of  pie  v,  Walsh,  65  111.  58, 1872;  Ballard 
the  paymaster-general,  fraudulently  v.  Pope,  3  Up.  Can.  (Q.  B.)  317, 1847. 
omits  to  make  certain  entries  in  his  Infra,  {  1858.  As  to  indictment,  see 
accounts,  whereby  he  enables  the  People  v.  Ealloch,  60  Cal.  113, 
cashier  to  retain  large  sums  of  money  1882. 

in  his  own  possession,  and  to  appro-  '  Com.  v.  Chapman,  1  Ya.  Cas.  138, 
priate  the  interest  on  such  sums  to  1803;  Barefield  v.  State,  14  Ala.  603, 
himselfafter  the  time  when  they  ought  1848;  State  v.  Glasgow,  Conf.  B.  38, 
to  have  been  paid  to  the  Crown.  A.  1800.  See  tn/ra,  {  1858.  To  corrup- 
commits  a  misdemeanor.  B.  v.  Bem-  tion  a  money  consideration  is  not 
bridge,  3  Doug.  327.  requisite.    Any  wrongful  influence  is 

''A.,  a  commissary  general  of  stores  in  this  sense  corrupt.  B.  v.  Brooke, 
in  the  West  Indies,  makes  contracts  2  T.  B.  190. 

with  B.  to  supply  stores,  on  the  con-  *  See  cases  cited  to  {j  1573,  1582. 
dition  that  B.  should  divide  the  profits  B.  v,  Jackson,  1  T.  B.  653 ;  B.  v, 
with  A.  A.  commits  a  misdemeanor.  Cozens,  2  Doug.  426 ;  People  v.  Coon, 
B.  V.  Jones,  31  St.  Tr.  251."  See,  for  15  Wend.  277, 1836 ;  Jacobs  v.  Com., 
offences  by  federal  officers,  U.  S.  v.  2  Leigh,  709,  1830;  Boyd  v.  Com.,  77 
Houghton,  4  Crim.  Law  Mag.  243 ;  14  Va.  52,  1883 ;  Com.  v.  Bodes,  6  B. 
Fed.  Bep.  544, 1882 ;  State  v.  Whitlock,  Mon.  171, 1845. 
41  Ark.  403,  1883 ;  U.  S.  Stisback,  4  *  B.  v.  Brooke,  2  T.  B.  190. 
Woods,  592, 1883.    Supra,  {  1164  a. 
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16  ;  if  not  at  common  law.^    And  for  an  officer  to  assign  the  fees 
of  his  office  to  another  for  a  salary  is  such  a  sale.^ 

§  1572  c.  It  is  also  an  indictable  offence  to  usurp  an  office  for 
the  purpose  of  fraud  or  imposition.' 

§  1572  d.  It  has  been  already  seen  that  on  an  indict-  usurpa- 
ment  for  resisting  an  officer  his  title  is  not  at  issue  when 
it  appears  that,  at  the  time  in  question,  he  was  a  de  fcusto  "^^^ 
officer,  i.  «.,  the  recognized  official  representative  of  the  resDon- 
govemment  actually  in  power.*    This  is  what  is  called 
color  of  title ;  and  when  it  exists,  not  only  is  resistance  to  such 
officer  indictable,  but  submission  to  him  will  be  regarded,  even  after 
the  government  he  represented  is  overthrown,  as  excusable,  and  as 
protecting  him  from  prosecution  for  his  conduct  in  such  submis- 
sion.^   Even  by  such  subsequent  government  his  official  action,  ex- 
cept, so  far  as  concerns  questions  in  dispute  between  the  two  gov- 
ernments, will  be  regarded  as  valid  f  and,  when  there  is  no  conflict 
of  government,  his  action  will  be  regarded  as  valid  in  all  matters 
within  his  range.^    It  follows  from  this  that  an  officer  de  facto  can- 
not set  up  want  of  title  to  an  indictment  for  misconduct.^ 

§  1573.  In  an  indictment  against  an  officer  of  justice  for  corrupt 
misbehavior  in  office,  it  is  necessary  that  the  act  imputed  ^  ,.  . 
as  misbehavior  be  distinctly  and  substantively  charged  to  ment  must 
have  been  done  with  knowingly  corrupt,  partial,  mali-  "P®^**- 
cious,  or  improper  motives,  though  there  are  no  technical  words  in- 
dispensably required  in  which  the  charge  corruption,  partiality,  and 

*  R  V.  Vaughan,  4  Burr.  2494 ;  R.  Com.  v.  Fowler,  10  Mass.  290,  1813 
V,  Pollman,  2  Camp.  229 ;  Hopkins  v.  State  v,  Carroll,  38  Conn.  449, 1871 
Prescott,  4  C.  B.  678 ;  R.  v.  Charretie,  People  v.  Cook,  8  N.  Y.  67,  1863 
18  Q.  B.  447 ;  Com.  v.  Callaghan,  2  Com.  v,  McCombs,  66  Pa.  436,  1867 
Va.  Cas.  460,  1826 ;  R.  v,  Mercer,  17  Pool  v.  Perdue,  44  Ga.  464,  1871 
Up.  Can.  (Q.  B.)  602, 1869,  which  is  a  Durrah  v.  State,  44  Miss.  789,  1870. 
case  of  a  resignation  corruptly  pro-  That  title  need  not  be  proved,  see 
cured.  mpra,  22  662,   1670;   Whart.    Crim. 

«  R.  V,  Moodie,  20  Up.  Can.  (Q.  B.)  Ev.  {J  164,  833. 
889,1861.  See,  generally,  »«pra,{  1876.       «  Infra,  {  1689;  R.  v.  Barrett,  6  C. 
»  Supra,  2  1838  b.  &  P.  124;  State  v,  Goss,  69  Me.  22, 

*  Supra,  J  662.  1878 ;  State  v,  McEntyre,  3  Ired.  171, 

*  %)ra,{  94;  Cooke  v.  Cooke,  Phil-  1842;  State  r.  Cansler,  76  N.  C.  442, 
lips,  683, 1868 ;  Lockhart  v,  Troy,  48  1876 ;  State  v,  Maberry,  3  Strobh.  144, 
Ala.  679, 1872.  1848;  Fortenberry  v.  State,  66  Miss. 

*  See  Ford  v.  Surget,  97  U.  S.  694,  286,  1879.  See  Burke  v.  State,  34 
1878.    Supra,  \  94.  Ohio  St.  79,  1877 ;   and  cases  cited 

»  Brown  v.  Lunt,  87  Me.  423, 1864;   tupra,  {  1063  d\  infra,  {J  1689, 1617. 
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knowledge  shall  be  made.^  It  is  otherwise,  however,  as  has  been 
seen,  in  neglects,  and  in  eases  where  bare  acts  are  made  indictable 
irrespective  of  intent.* 

3.  JEoctortion, 

§  1574.  Extortion,  in  its  general  sense,  signifies  any  oppression 

by  color  of  right ;  but  technically  it  may  be  defined  to  be 

is  teking"    the  taking  of  money  by  an  officer,  by  reason  of  his  office,* 

™°°®y,        either  where  none  is  due,*  or  where  none  is  yet  due.*  The 

unjustly  ^     '       ^ 

by  an         offence  of  compounding  crime  has  been  already  consid- 
ered.* 

^   State    V,    Small,    1     Fair.    109,  Indictments    against    supervisors, 

1833 ;  People  v.  Coon,  15  Wend.  277,  etc.,  for  neglects  as  to  roads,  are  con- 

1886;  Jacobs  v.  Com.,  2  Leigh,  709,  sidered,  tupra,  i  1473;  infra,  i  1584  a. 

1830;  Boyd  v.  Com.,  77  Va.  52,  1883;  '  That  this  is  essential,  see  R.  v. 

State  V.  Gardner,  2  Mo.  23,  1828 ;  Baines,  6  Mod.  192. 

State  V.  Johnson,  2  Bay,  385,  1802;  In  U.  S.  v.  Deaver,  4  Crim.  Law 

State  V.  Buxton,  2  Swan,  57,  1852.  Mag.  209, 1882,  the  qualification,  "  for 

See  B.  V,  Halford,  7  Mod.  193 ;  B.  v.  his  own  use,"  is  added.    But  it  would 

Baylis,  3  Burr.  1318.  be  no  defence  to  a  charge  of  extortion 

'  Supra,  i  88 ;  tn/ra,  3  1582.  that  the  object  was  to  give  the  money 

Where  it  was  alleged  that  the  party  to  another, 

suffered  to  escape  had  been  charged  *  See  People  r.Whaley,  6  Cow.  661, 

with  falsely  and  fraudulently  obtain-  1827. 

ing  the  signature  of  a  certain  person  ^  1  Hawk.  c.  68,  s.  1 ;  Co.  Litt.  363  b 

to  a  promissory  note,  by  means  of  cer-  Stevens  v.  Bothmel,  3  B.  &  B.  145 

tain  false  pretences,  without  particu-  Com.  v,  Bagley,  7  Pick.  279,  1828 

larly  describing  the  note,  or  averring  People  v.  Whaley,  6  Cow.  661,  1827 

the  signature  to  have  been  obtained  State  v.  Mai  res,  33  N.  J.  L.  142, 1868 

with  the  intent  to  cheat  or  defraud,  Williams  v.  State,  2  Sneed,  160, 1854 

etc. ;  it  was  held,  that  this  being  mat-  Cross  v.  State,  1  Yerg.  261, 1829. 

ter  of  inducement,  the  indictment  was  In  Pennsylvania  there  is  an  early 

not  objectionable  in  this  respect.  Peo-  case  intimating  that  custom  may  sus- 

ple  V,  Coon,  15  Wend.  277, 1836.    In  tain  the  demanding  of  fees  in  advance 

such  a  case  it  must  be  directly  and  of  services.    Besp.   v.    Hannum,    1 

positively  charged  that  the  offender  Yeates,  71,  1791.    But  see,  contra,  B. 

was  discharged  without  giving  suffi-  v.  Baines,  6  Mod.  192;   Lincoln   v. 

cient  sureties,  or  sureties  in  a  suffi-  Shaw,  17  Mass.  410,  1821 ;   Com.  v. 

cient  sum,  for  his  appearance ;  it  is  Bagley,  ut  supra ;  State  v.  Maires,  ut 

not  enough  to  allege  that  the  magis-  supra,  and  cases  last  cited.    In  State  v, 

trate  discharged  the  offender  upon  his  Vasel,  47  Mo.  416,  aff.  Ibid.  444, 1871, 

finding  sureties  in  a  small  and  trifling  it  was  held  that  a  constable  cannot 

sum,  to  wit,  fifty  dollars.    The  offence  lawfully  force  payment  of  untaxed 

cannot  be  charged  argumentatively  or  costs.    That  a  de  facto  officer  is  so  in- 

inferentially.    Ibid.  dictable,  see  State  v,  McEntyre,  3  Ired. 

•  Supra,  2  1559. 
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§  1575.  The  summary  penalties  attached  in  each  State  to  extor- 
tion  have   not  generally  taken  away  the  common   law 

■I     1  statutes  do 

remedy.^  notordi- 

The  multitudinous  statutes  on  this  topic  it  is  impracti-  J^'j^^*^^" 

cable  here  to  examine.     We  must  content  ourselves  with  common 

noticing  one  or  two  points  of  principle. 

§  1576.  The  taking  illegal  fees  on  the  part  of  a  public  officer 

may  often  result  from  mistake.     When  the  statute  makes  ^,  . 

•  .  .       .  Motive 

the  bare  act  of  taking  an  illegal  fee  indictable  then  the  must  be 
defendant  may  be  convicted,  no  matter  what  may  have  ^"^P ' 
been  his  motive.^    But  to  extortion  at  common  law,  and  under  most 
of  the  statutes,  corrupt  motive  is  essential.^    And  if  there  be  no 

171, 1842.  That  person  acting  as  offi-  1878 ;  citing  Bowman  v.  Blyth,  7  El. 
cer  cannot  deny  he  was  such,  see  &  Bl.  26 ;  K  v.  Hall,  3  C.  &  P.  409; 
supra,  i  1570;  Whart.  Grim.  Ev.  {  R.v.  Bead,  C.&M,  306;  Com.  v.  Shed, 
833.  1  Mass.  227, 1804  ;  Com.  v.  Bradford, 

That  a  railroad  company  that  exacts  9  Mete.  268, 1845  ;  Phoenix  Ins.  Co.  v. 
an  illegal  fare  may  be,  under  the  New  Bohman,  28  Nebr.   251,  1889.     See 
York  statute,  proceeded  against  for  ex-  supra,  H  84,  86,  85  a,  87,  where  the 
tortion,  see  Lewis  v.  B.  B.,  49  Barb,  question  is  discussed  on  principle. 
330, 1867.  That  to  insist  on  being  paid  the  fee 

*  Com.  V.  Bagley,  7  Pick.  279, 1828.  in  advance  is  extortion,  see  B.  v.  Har- 

In  Pennsylvania,  by  an  act  of  assem-  rison,  1  East  P.  C.  382 ;  Com.  v,  Bag- 
bly  already  noticed  (act  of  21st  March,  ley,  7  Pick.  279,  1828;  State  v. 
1806 ;  4  Smith,  332 ;  Purdon,  66 ;  see  Maires,  4  Vroom,  142,  1868 ;  State  v. 
supra,  ii  25  tf<  seq.),  it  is  provided  that  Vasel,  47  Mo,  416, 444, 1871.  For  tak- 
"  In  all  cases  where  a  remedy  is  pro-  ing  illegal  fees,  see  Benson  v.  Christ- 
vided,  or  duty  enjoined,  or  anything  ian,  29  N.  E.  Bep.  26, 1891. 
directed  to  be  done  by  any  act  or  acts  '  Supra,  {  85.  Com.  v.  Shed,  1  Mass. 
of  assembly,  the  directions  of  the  said  227,  1804;  Bunnells  v.  Fletcher,  15 
act  shall  be  pursued,  and  no  penalty  Ibid.  525,  1819 ;  Lincoln  v.  Shaw,  17 
shall  be  inflicted,  or  anything  done  Ibid.  410, 1821 ;  Shattuck  v.  Woods,  1 
agreeably  to  the  provisions  of  the  com-  Pick.  171,  1822;  Com.  v,  Bagley,  7 
mon  law  in  such  cases,  further  than  Ibid.  279,  1828 ;  People  v.  Coon,  15 
shall  be  necessary  for  carrying  such  Wend.  277,  1886 ;  Besp.  v,  Hannum, 
act  or  acts  into  eflFect."  Under  this  1  Yeates,  71,  1791 ;  Jacobs  v.  Com.,  2 
act  it  was  held  that  as  a  qui  tarn  action  Leigh,  709, 1830 ;  State  v,  Gardner,  2 
was  given  to  an  informer  by  the  fee  Mo.  23, 1828 ;  State  v.  Porter,  3  Brev. 
bill,  in  cases  where  a  justice  was  guilty  175, 1815  :  though  see  contra,  State  v, 
of  extortion,  the  remedy  at  common  Dickens,  1  Hayw.  406,  1796;  State  v, 
law  was  absorbed.  Com.  v.  Evans,  13  Stotts,  5  Blackf.  460,  1840 ;  Lane  v. 
S.  &  B.  426,  1825.  To  remedy  this  State,  47  N.  J.  L.  362,  1885 ;  Com.  v. 
defect,  an  act  was  passed  (25th  March,  Saulsbury,  152  Pa.  554, 1893.  Hence 
1831 ;  Pamph.  211 ;  Purdon,  448)  re-  ignorant  and  honest  belief  that  the 
storing  the  common  law  provision.        fee  is  right,  as  based  on  usage,  is  a 

'  Cutter  V.  State,  36  N.  J.  L.  125|   defence  at  common  law,  unless  such 
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sodi  motive^  and  the  monej  be  volaotarilv  given  for  extra  work^ 
the  indictment  is  not  sostainable  at  common  law.^  This  distinc- 
tion, however,  is  one  of  great  delicacy,  and  should  be  carefhUv 
guarded,  lest  corruption  be  sheltered  under  the  disguise  of  usage 
or  extra  work.' 

Corruption  is  to  be  inferred  from  the  fiicts.' 

1 1577.  A  mere  agreement,  it  is  said,  to  pav,  will  not  sustain  a 
chafge  of  extortion.^  But  if  such  an  agreement  might  be  made  the 
basis  of  a  suit,  the  hiw  is  otherwise.^  And  it  is  enough  if  any 
.^  ^  valuable  thing  is  received*  No  doubt,  however,  an  in- 
be  com-  complete  act  of  extortion  could  be  indicted  as  an  attempt, 
^  if  there  be  any  overt  act  provable.^ 

S  1578.  The  offence  being  a  misdemeanor,  all  concerned,  if  guilty 
at  all,  are  guilty  as  principals.  This  rule  results  firom 
oeni«d  aro  the  fiimiliar  doctrine  so  often  announced^  iJiat  in  misde- 
^°^P*  meanors  there  are  no  accessaries.'  As  to  the  joinder  of 
defendants,  it  has  been  held  that,  if  there  be  concurrence  in  the  ex- 
tortion, the  parties  may  be  joined,  though  the  parts  assigned  to  each 
be  distinct.* 

§  1579.  The  weight  of  authority  in  England  \&  that  the  sum 
stated  in  the  indictment  is  not  material ;  proof  of  a  less 
indict-  ^  su^  ^^11  sustain  the  indictment.  ^^  In  several  of  the  United 
ment  mo^  gtates  it  has  been  held  that  the  indictment  must  aver  par- 
ticularly the  sum  received,  and  how  much  of  it,  if  any, 
was  the  legal  charge.^^     But  such  precision  does  not  seem  to  be 

belief  be  negligent.  Bowman  v,  Blyth,  with  much  acuteness  by  Macaulay  in 

7  £1.  &  Bl.  26 ;   Resp.  v,  Hannum,  1  his  essay  on  Bacon. 

Yeates,  71, 1791 ;   Cutter  v.  State,  86       »  Infra,  {  1580. 

N.  J.  L.  125,  1878.  *  Com.  v.  Pease,  16  Mass.  91, 1819 ; 

In  Massachusetts,  however,  it  has  Com.  v.  Cony,  2  Ibid.  528. 1807. 
been  held  that  usage  is  no  defence.       ^  B.  v,  Burdett,  1  Ld.  Raym.  148. 
Com.  V,  Bagley,  7  Pick.  279,  1828 ;       •  R  t?.  Burdett,  supra;  State  v,  Stotte, 

Lincoln  r.  Shaw,  17  Mass.  410,  1821.  5  Blackf.  460, 1840. 
Otherwise     under     statute,     mpra,       '  Supra,  { 173. 
S 1576.  8  s^j^fj^^  J  223. 

'  B.  V,  Baines,  6  Mod.  192 ;  Evans  •  See  B.  v,  Tisdale,  20  Up.  Can.  (Q. 

V.  Trenton,  4  Zab.  764, 1853 ;   Dutton  B.)  272.    See,  however,  Whart.  Cr.  PI. 

V.  City,  9  Phila.  597,  1872 ;   Williams  &  Pr.  J  303. 

V.  State,  2  Sneed,  160, 1854 ;   Leeman  ^^  B.  v,  Burdett,  1  Ld.  Baym.  148 ; 

V,  State,  85  Ark.  438, 1880.    See  infra,  and  see  B.  v.  Gillham,  6  T.  B.  265 ;  B. 

3  1582,  for  other  cases.  v,  Higgins,  4  C.  &  P.  247. 

»  People  r.  Monk,  8  Utah,  35, 1892.  "  People  v.  Bust,  1  Caines,  131, 1803 

The  defence  of  custom,  as   set  up  State  v.  Halsey,  1  South.  324,  1816 

in    Lord  Bacon's  case,  is  discussed  State  v.  Maires,  33  N.  J.  L.  142, 1868 

State  V.  Coggswell,  3  Blackf.  54, 1832 
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« 

neoeseary  in  North  Carolina.^    The  term  "  extorsively  *'  sufficiently 
implies  oorruption.^ 

"Corruptly"  need  not  be  averred  if  it  can  be  supplied  from  other 
averments.* 

4.  Negligence, 

§  1580.  Negligence  in  those  charged  with  specific  duties  has  been 
already  considered.*    It  is  important,  however,  to  distinguish  be- 
tween an  indictment  for  a  crime  produced  by  negligence 
and  an  indictment  for  negligence  itself.   To  sustain  a  con-  ^^  injury 
viction  for  a  crime  produced  by  negligence,  a  causal  con-  caused  in 
nection,  under  conditions  which  have  been  already  set  negii- 
forth,  must  be  established  between  the  negligence  and  ^^^' 
the  crime.*    It  is  otherwise  when  the  indictment  is  for  the  negli- 
gence as  a  substantive  offence.     Here  the  indictment  is  sustainable, 
if  the  offence  be  so  constituted   by  statute,  though  no  mischief 
occurred  from  the  n^ligence.* 

§  1581.  Absence  of  malice  is  essential  to  the  idea  of  negligence. 
Whenever  there  is  malice,  negligence  ceases,  and  the  of-  Need  not 
fence  becomes  a  malicious  misdemeanor.^  ^  malice. 

§  1582.  A  man  who  undertakes  a  public  office  is  bound  to  know 
the  law,  and  to  possess  himself  diligently  of  all  the  facts  w.  ^  ^ 
necessary  to  enable  him  in  a  given  case  to  act  prudently  law  or  &ct 
and  rightly.  If  he  do  not,  and  through  mistake  of  law  ^^^  *  ^^^' 
or  of  fact  be  guilty  of  n^ligence,  he  commits  a  penal  offence.  This 
seems  hard  law,  but  it  is  essential  to  the  safety  of  the  State.  If  an 
officer,  enjoying  the  emoluments  of  office  and  wielding  its  occasion- 

Poole  V.  State,  22  Tex.  App.  685, 1887  ;  forth  in  the  indictment  and  found  by 

Loftus  V.  State,.  52  N.    J.    L.  223,  the  jury.    State  v.  Fields,  Mart.  & 

1889 ;  U.  8.  v,  Wallace,  40  Fed.  Rep.  Yerg.  137, 1827. 

144, 1889.  That  a  variance  in  descrip-  '  Leeman  v.  State,  35  Ark.  438, 1880. 

tion  of  the  money  received  may  be  '  Supra^  J  1673 ;    R.  v.  Wads  worth, 

fetal,  see  Gamer  v.  State,  5  Yerg.  160,  5  Mod.  13 ;  R.  v.  Tisdale,  20  Up.  Can. 

1883;  Johnson  v.  State,  Mart.  &  Yerg.  (Q.  B.)  272;  State  v.  Jones,  71  Miss. 

129,  1827.    The  oifence  charged  must  872,  1894. 

not  materially  differ  from  that  proved.  ^  Supra,  {2  125, 1563. 

State  V.  Bisaner,  97  N.  C.  503,  1887.  *  Supra,  jj  152  ei  seq, 

'  State  V.  Dickens,  1  Hayw.  406,  •  Resp.  v,  Montgomery,  1  Yeates, 

1796.  419, 1795 ;  State  v,  Glasgow,  Conf.  R. 

Where  an  officer  is  charged  with  ex-  38,1800;  Com.  v,  Mitchell,  3  Bush, 

tortion,  on  the  ground  ''that  he  op-  39,  1867;  McBride  v.  Com.,  4  Ibid, 

pressively  sued  out  an  execution,"  it  331, 1868.    Compare  cases  cited  8upra, 

is  necessary  that  the  facts  which  con-  H  84-88. 

stituted  the  oppression  should  be  set  ^  Supra,  H  125  ei  seq. 
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ally  vast  powers,  should  be  able  to  plead  in  defence  of  negligence 
that  he  mistook  either  law  or  fact,  not  only  is  there  no  negligence 
that  could  be  punished,  but  ignorance  and  incompetency  would  be 
the  masks  under  which  all  sorts  of  official  misconduct  could  be 
sheltered.  In  municipal  trusts,  for  instance,  to  plunder,  triumph- 
antly, it  would  be  only  necessary  to  secure  officers  conveniently 
ignorant  and  inert.  But  this  the  policy  of  the  law  does  not  per- 
mit. It  says :  '^  You  are  bound  to  know  the  law  and  the  facts : 
and  if  you  lean  on  advisers  or  subalterns  who  mislead  you,  this  is 
the  very  thing  for  which  you  are  to  be  punished.^'  It  is  necessary 
for  the  State  that  it  should  have  at  its  command  knowledge  and 
vigilance  in  the  guardians  of  its  liberties  and  its  treasures.  In  those 
holding  public  office,  want  of  either  knowledge  or  of  vigilance,  re- 
sulting in  negligence,  is  a  penal  offence.^  And,  independently  of 
these  views,  it  is  a  general  principle  that  wherever  the  law  makes 
a  naked  act  indictable,  irrespective  of  intent,  ignorance  as  to  either 
law  or  fact  is  no  defence.^  At  the  same  time,  if  the  indictment 
charge  a  negligent  ignorance  of  the  law,  the  defendant  is  entitled  to 
an  acquittal  if  he  can  show  that  he  showed  the  diligence  common  to 
specialists  of  his  class.^  And  where  corrupt  motive  is  essential  to 
the  offence,  then,  if  it  can  be  shown  that  the  defendant  acted  hon- 
estly and  non-negligently  under  a  claim  of  right,  he  is  not  crimi- 
nally r^ponsible.* 

§  1683.  It  is  an  indictable  offence  for  a  public  officer  volun- 
Drunken-  tarily  to  be  drunk  when  in  discharge  of  his  duties.  No 
"uWic^  harm  may  come  to  the  public  from  his  misconduct,  but 
officer  in-     he   has  put  himself  in   a    position    from   which    much 

dictable.  . 

harm  might  result,  and  for  so  doing  he  is  amenable  to 
penal  justice.** 

§  1584.  From  what  has  been  said  we  reach  the  reasoning  by 
which  peace  officers  are  required  to  attempt  to  suppress 
neglect^      riots.      The   law   requires   them  to  be  duly  active  and 
m attempt-  ^o^rageous  in  maintaining  the  public  peace,  and  if  they 
ing  to  sup-  fail  in  this  they  are  guilty  of  an  offence  to  which  mis- 
taken views  of  their  own  powers,  or  mistaken  views  of  the 

'  Supra,  i  84.  State  v.  McDonald,  8  Dev.  468, 1832; 

'  See  mpra,  J  88.  State  v,  Johnson,  2  Bay,  385 ;  1  Brev. 

'  Supra,  i  86.  155,  1802. 

*  See  cases  cited  supra,  { 1576 ;  State  *  Pennsylvania   v.    KefFer,   Addis. 

V,  McDonald,  4  Barring.  555,  1845 ;  290, 1795 ;  Com.  v.  Alexander,  4  H^. 

Ck)m.  V.  Jacobs,  2  Leigh,  709,  1830 ;  &  Mun.  522, 1808. 
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facts  are  no  defence.*  And  they  are  entitled  to  call  on  all  citizens  to 
aid  them  when  resisted  in  the  discharge  of  the  duties  imposed  on 
them  as  guardians  of  the  peaee.^ 

§  1584  a.     Obstruction    of   highways  by  individuals  has  been 
already  discussed.'    In   England,  municipal  authorities,  ^ndsoof 
whether  county  or  parish,  have  been  held  indictable  at  municipal 
common  law  for  neglect  in  repairing  thoroughfares,  and  in  repair 
in  some  cases  a  similar  responsibility  has  been  imposed  ^  ^    ^' 
in  this  country  on  counties  and  towns.*    Whoever,  in  fact,  under- 


*  R.  V,  Pinney,  6  C.  &  P.  254 ;  8  B.  trate  neither  reads  the  proclamation 
&  Ad.  947 ;  R.  v,  Neale,  9  C.  &  P.  431 ;  from  the  Riot  Act,  nor  restrains  nor 
Resp.  V.  Montgomery,  1  Yeates,  419,  apprehends  the  rioters,  nor  gives  any 
1795.  See  supra,  {J  652  a,  1555;  order  to  fire  on  them,  nor  makes  any 
Whart  Cr.  PL  &  Pr.  §J  5  et  seq,  use  of  a  military  force  under  his  com- 

According  to  Sir  J.  F.  Stephen,  an  mand,  this  is  primd  facie  evidence  of 

officer  is  indictable  who  neglects  to  a  criminal  neglect  of  duty  in  him; 

perform  any  duty  which  he  is  bound  and  it  is  no  answer  to  the  charge  for 

either  by  common  law  or  by  statute  him  to  say  that  he  was  afraid,  unless 

to  perform,  provided  that  the  discharge  his  fear  arose  from  such  danger  as 

of  such  duty   is   not  attended  with  would  afifect  a  firm  man ;  and  if,  rather 

greater  danger  than  a  man  of  ordinary  than  apprehend  the  rioters,  his  sole 

firmness  and  activity  may  be  expected  care  was    for   himself,  this    is    also 

to  encounter.   Steph.  Dig.  Grim.  Law,  neglect, 

art.  122.  It  is  not  only  lawful  for  magistrates 

Of  this  he  gives  the  following  illus-  to    disperse  an    unlawful    assembly, 

trations —  even  when  no  riot  has  occurred ;  but 

"  (1)  A.,  the  mayor  of  B.,  neglects  if  they  do  not  do  so,  and  are  guilty  of 

to  perform  various  acts  which  it  was  criminal   negligence  in  not   putting 

in  his  power  to  do,  and  which  a  man  down    any  unlawful  assembly,  they 

of  ordinary  prudence,  firmness,  and  are  liable  to  be  prosecuted  for  a  breach 

activity  might  have  been  expected  to  of  their  duty. 

do,  in  order  to  suppress  riots  in  B.  A.  The  mode  of  dispersing  an  unlawful 

is  guilty  of  a  misdemeanor.   R.  v.  Pin-  assembly  may  be  very  different  accord- 

ney,  5  C.  &  P.  254.    Supra,  {  1555.  ing  to  the  circumstances  attending  it 

**  (2)  A.,  the  lord  mayor  of  London,  in  each  particular  case ;  and  an  un- 

refrains  from  making  the  proclamation  lawful  assembly  may  be  so  far  verging 

in  the  Riot  Act,  and  from  ordering  toward  a  riot  that  it    may  be    the 

soldiers  to  disperse  a  mob,  because  he  bounden  duty  of  the  magistrates  to 

is  afraid  to  do  so — in  circumstances  in  take  immediate  steps  to  disperse^  the 

which  a  man  of  ordinary  courage  would  assembly;  and    there  may  be  cases 

not  have  been  afraid.    A.  commits  a  where  the  magistrate  will  be  bound 

misdemeanor.    R.  v.  Eennett,  5  0.  &  to  use  force  to  disperse  an  unlawful 

P.  282.  assembly.    R.  v.  Neal,  9  C.  &  P.  431. 

•  Supra,  ii  652  a,  1555.  Supra,  i  1555. 

In  R.  V.  Eennett,  supra,  it  was  ruled  '  Supra,  {  1473. 

that  if,  on  a  riot  taking  place,  a  magis-  ^  See  supra,  J  93. 
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takes  or  accepts  the  duty,  may  be  indictable  for  its  non-discbarge.^ 
But  this  liability  is  in  all  our  States  limited  and  defined  by  statutes 
too  numerous  and  intricate  to  be  here  analyzed.  Criminal  courts  in 
such  cases,  also,  are  rarely  appealed  to,  the  civil  remedy  being 
usually  preferred  by  private  litigants  in  cases  of  injury  through 
municipal  n^lect.*  On  conviction,  the  repair  of  the  road  may  be 
compelled  as  an  abatement  of  the  nuisance.' 

III.    VOIiUNTARY  OFFICES. 

§  1585.  A  guardian,  master,  or  keeper  of  an  asylum,  who  has  a 
helpless  person  under  his  special  charge,  and  neglects  to  rightly  care 
Guardian  ^^^  ®^^^  helpless  person,  whereby  the  latter  is  exposed 
matter,  or  to  physical  harm,  is  indictable  for  the  neglect  where  in- 
i^^ibie  jury  results.* 
for  neglect       g  jggg    rpj^^  ^^^  reasoning  establishes    the   indicta- 

So  of  offl-  bility  for  n^ligence  of  sea  officers,  engineers,  conductors, 
ships  and  and  brakesmen  of  railroads,  when  such  negligence  is  in 
^  **  discharge  of  duties  specially  undertaken  by  them,  and 
when  by  it  passengers  or  others  are  injured.^ 

§  1587.  An  innkeeper  who,  when  he  has  room  in  his  house, 

refuses  to  receive  and  duly  entertain  a  traveller  who  ten- 
kee^^ra"*     ^^^  *  reasonable  price  for  entertainment,  is  indictable  at 

common  law.^    It  should,  howeyer,  be  remembered  that 

^  Supra^  2  1485.    As  to  indictments  saults    in   such  cases  are  discussed 

for  neglect,  see  supra,  2  125.  9upra,  H  633,  635.    That  a  master  is 

'  See  the  cases  in  this  relation  clas-  bound  to  supply  an  apprentice  with 

sified  in  Whart.  on  Neg.  H  956  et  seq, ;  medical  attendance,  see  B.  v.  Smith, 

and  see  State  t^.  Harsh,  6  Blackf.  346,  8  0.  &  P.  158.    Whether  he  is  bound 

1842.  to  take  such  care  of  other  servants 

'  Supra,  2  1426.    As  to  indictments  depends  upon  the  exclusiveness  of  his 

against  corporations,  see  supra,  2  91.  control.    He  is  liable  if  by  his  own 

*  B.  V.  Smith,  42  L.  T.  (N.  S.)  160 ;  engagement  the  servant  has  no  other 

14  Cox  C.  C.  398.    Supra,  2  333 ;  B.  v,  means  of  relief.    Smith,  Mast.  &  Ser. 

Friend,  B.  &  B.  C.  C.  20 ;  B.  v.  War-  118 ;  Wennell  v.  Adney,  3  B.  &  P. 

ren,  B.  &  B,  48,  ». ;  B.  v.  Squire,  1  247 ;  Clark  v.  Waterman,  7  Vt.  76, 

Buss,  on  Cr.  80,  677  ;  B.  v.  Bubb,  4  1835.    Supra,  2  860.    Under  Stat.  14 

Cox  C.  C.  455 ;  B.  v,  Marriott,  8  C.  &  &  15  Vict.  c.  11,  neglect  to  provide 

P.  425 ;  B.  i;.  Pelham,  8  Q.  B.  959 ;  B.  sufficient  maintenance  to  a  dependent 

V.  Porter,  L.  &  C.  394 ;  9  Cox  C.  C.  infant,  so  as  to  injure  health,  is  made 

449 ;  B.  V.  Smith,  L.  &  C.  607 ;  10  Cox  indictable. 

C.  C.  82 ;  People  v.  Cowley,  83  N.  Y.  *  See  supra,  22  337,  343,  349,  613. 

404;  B.  c.  21  Hun,  415, 1881 ;  State  v,  •  Hawk.  P.  C.  714,  s.  2;  B.  v.  Luel- 

Hawkins,  77  N.  C.  494, 1877.    As  to  lin,  12  Mod.  445  ;  B.  v.  Ivens,  7  C.  & 

rissions,  see  supra,  H  152, 169.    As-  P.  213 ;  Fell  v.  Knight,  8  M.  &  W. 
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this  duty  is  restricted  to  the  entertainment  of  travellers  in  inns  hold- 
ing out  to  be  such.^  But  an  inn-keeper  is  not  bound  to  receive  a 
person  who  might  communicate  disease  or  cause  serious  inconvenience 
to  occupants  of  the  inn.^ 

§  1588.  Officers  holding  responsible  posts  in  great  business  or 
social  institutions,  in  which   vast  interests   depend   on  _ 

,  1.1  iv«  •       Ignorance 

fidelity  to  official   trusty   are  like  statutory  officers  in  and  want 
this  respect^  that  negligence  on  their  part  is  justified  asade- 
neither  by  ignorance  of  law   nor  by  mistake  of  fact.*  ^^^^' 
The  duties  of  their  office^  as  well  as  the  necessities  of  society^  re- 
quire them  to  be  both  well  informed  and  vigilant ;  and  if  they  make 
mistakes,  however  honesty  they  must  bear  the  consequences.     If 
ignorance  were  a  defence  to  an  indictment  against  railroad  or  simi- 

269 ;  Hall  v.  State,  4  Barring.  132,  and  that  attached  to  the  hotel  and 
1844 ;  State  v.  Matthews,  2  Dev.  &  under  the  same  roof  and  license,  but 
Bat.  424,  1837 ;  Whart.  Free.  911,  with  a  separate  iront  door,  was  a  bar 
912.  It  is  otherwise  as  to  intruders,  in  which  persons  casually  passing  by 
Supra,  i  625.  obtained  refreshments.    The  prosecu- 

On  this  position,  common  to  the  tor,  who  was  a  near  neighbor,  had 
English  and  the  Roman  common  law,  been  in  the  habit  of  coming  to  the  bar 
an  interesting  question  arises  which  with  several  large  dogs,  which  had 
is  discussed  by  Bar  in  his  Lehre  vom  been  found  an  annoyance  to  other 
Gatisakiuammenhange,  to  which  refer-  guests ;  and  letters  had  passed  in 
ence  has  been  several  times  made,  which  the  defendant  had  objected  to 
An  innkeeper  refuses  to  receive  a  the  dogs  being  brought  into  the  bar, 
guest,  who  in  consequence  is  obliged  and  the  prosecutor  had  asserted  his 
to  wander  in  the  woods  during  an  in-  right  to  bring  them.  The  prosecutor 
clement  night,  and  finally  dies  from  subsequently,  while  taking  a  walk  for 
freezing.  Is  there  such  a  causal  con-  pleasure,  went  with  one  large  dog  to 
nection  between  the  innkeeper's  act  the  bar  and  claimed  to  be  served  with 
and  the  death  as  to  make  the  inn-  refreshments,  which  the  defendant 
keeper  responsible  for  the  homicide  ?  refused  him.  On  an  indictment  charg- 
The  answer  is  yes,  supposing  that  the  ing  the  defendant,  as  an  innkeeper, 
inn  is  the  sole  house  in  the  vicinity  in  with  refusing  refreshment  to  the  prose- 
which  shelter  could  have  been  ob-  cutor,  it  was  ruled  that  he  could  not  be 
tained ;  but  not  otherwise.  And  this  convicted ;  first,  because  the  refresh- 
coincides  with  the  view  heretofore  ex-  ment  bar  was  not  an  inn ;  secondly, 
pressed,  that  A.  is  only  responsible  because  the  prosecutor  was  not  a 
for  the  death  of  B.  resulting  from  A.'8  traveller ;  thirdly,  because,  had  it 
negligent  discharge  of  duty,  when  on  been  otherwise,  the  defendant  had 
A.  the  duty  in  question  was  specially  reasonable  ground  for  his  refusal.  B. 
thrown.  v.  Rymer,  L.  R.  2  Q.  B.  D.  (C.  C.  R.) 

^  In  an  English  case,  decided  in  136 ;  18  Cox  C.  C.  878. 
1877,  the  evidence  was  that  the  defen-       '  Supra,  {  1436. 
dant  was  the  proprietor  of  a  hotel,       '  Supra,  22  84  e^  seq. 
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lar  officers,  for  negligence,  the  greater  their  ignorance,  the  more 
complete  their  impunity.  The  law  would,  in  such  case,  give  a 
premium  to  ignorance  and  sloth.  Whatever  good  specialists,  in 
their  line,  are  accustomed  to  know,  this  they  are  bound  to  know.^ 
And  when  charged  with  a  violation  of  the  law  (as  distinguished 
from  negligence  in  the  application  of  the  law),  then  ignorance  of 
the  law  is  no  defence.* 

It  is  otherwise,  however,  with  voluntary  officers,  who  are  legally 
clothed  with  no  specific  trust,  and  invested  with  no  fiduciary  care 
over  others.  And  non-specialists,  when  charged  with  n^ligence, 
are  only  liable  for  the  lack  of  such  knowledge  and  diligence  as  is 
common  to  non-specialists  of  their  class.' 

It  need  scarcely  be  added  that  in  no  prosecutions  for  n^lect  is 
want  of  malice  a  defence.  As  has  been  shown,  one  of  the  condi- 
tions of  negligence  is  want  of  malice.^ 

rV.   EVIDENCE. 

§  1589.  It  is  enough,  as  already  shown,  to  prove  that  the  person 
Not  Ddoes-  <5harged  with  misconduct  in  office  held  himself  out  to  be 
"'y  ***  «,  ani  officer  of  the  character  described  in  the  indictment, 
oer's  oom-  The  reason  is  twofold :  first,  his  pretension  to  hold  the 
miBsion.  Q^QQ  ig  an  admission  that  he  is  such  an  officer;  and, 
secondly,  he  is  liable,  even  though  an  usurper,  for  misconduct  in 
Malice  and  *^^  office  thus  wrongfuUy  assumed.^ 
corruption  §  1590.  Malice,  corruption,  or  evil  intent,  when  es- 
entiaiij  scntial  to  the  case,  ma;y  be  inferred,  as  presumptions  of 
proved.       f^^^^  f^^^  ^Yie  evidence.' 

v.   RESISTANCE  TO  ILLEGAL  ACTS  OF  OFFICERS. 

§  1591.  To  what  extent  illegal  acts  of  officers  can  be  resisted  by 
individuals  has  been  already  incidentally  discussed.^ 

»  Supra,  i  87.  Hill,  2   Spear,  150,  1843 ;    State  v. 

*  Svpra,  §  84.  Maberry,  8  Strobh.  144,  1848 ;    State 
»  Supra,  a  87,  125.  v.  Cansler,  75  N.  C.  442,  1876 ;  State 

*  Supra,  i  125.  v.  Long,  76  Ibid.  254,  1877;   though 
^  Supra,    a    1570,1572  d;    infra,  see,  in  some  respects  qualifying  above, 

i  1617;  Whart.  Crim.  Ev.  H  164,  833.  State  v.  McEntyre,  3  Ired.  171,  1842. 

See,  as  sustaining  this  point,  B.  v.  "  People  v.  Bogart,  3  Park.  C.  R. 

Borrett,  6  C.  &  P.  124 ;  Com.  v.  Fow-  143,  1856.     Supra,  i  1570;    Whart. 

ler,  10  Mass.  290,  1813;    People  v.  Crim.  Ev.  {?  6-16,  23,  734. 

Cook,  4  Selden,  67,  1853;    State  v.  ^  /Shipra,    i   646.      See    People   v. 

Perkins,  4   Zab.  409,  1854 ;    Com.  v.  McLean,  68  Mich.  480,  1888. 
Rupp,  9  Watts,  114,  1839;    State  v. 
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POINTS  BEQUESTED  FOB  THE  DEFENCE  DffPBOPEBLT 
BEFUSED,  AND  EBBONEOUS  CBABOES. 

Besistdng  an  Officer  when  Acting  Illegally. 

In  cases  of  misdemeanors  the  sheriff  must  be  present  either  in  sight  or 
hearing,  directing  the  arrest,  to  justify  a  person  not  armed  with  a  warrant  to 
make  the  arrest.  On  the  trial  of  an  indictment  for  resisting  an  officer, 
attempting  to  arrest  for  a  misdemeanor,  the  defendant  requested  the  court  to 
charge:  ''If  you  find  that  the  under-sheriff  had  no  warrant  with  him  at  the 
time  he  attempted  to  arrest  the  prisoner  and  that  the  sheriff  had  the  warrant, 
but  was  not  with  the  under-sheriff  at  the  time  of  the  arrest,  you  must  acquit 
him."  Eeftised.  Held  error.  People  v.  McLean,  68  Mich.  480, 1888,  iupra, 
i  1691. 
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CHAPTER    XXIX. 


LIBEL. 


I.  Defamatoby  Libei^. 

A  defamatory  libel  \b  a  publica- 
tion calculated  to  insult  or 
injure  the  reputation  of  any 
person,  i  1594. 

Test  of  injury  is  provocation  to 
wrath  or  exposure  to  public 
hatred  or  ridicule,  {  1595. 

Hence  imputation  of  crime  is  a 
Ubel,  i  1596. 

And  so  of  reflecting  on  a  man 
professionally,  i  1597. 

And  so  of  whatever  is  the  sub- 
ject of  civil  action  without 
special  damage,  i  1598. 

And  so  of  villifying  deceased 
persons,  i  1599. 

But  there  should  be  limit  as  to 
time,  i  1600. 

Unconscious  and  helpless  per- 
sons are  thus  protected,  2 1601. 

Corporations  may  prosecute  for 
libel,  i  1602. 

Unwritten  words  not  usually 
libels,  i  1608. 

But  otherwise  as  to  pictures  or 
signs,  3  1604. 

II.  Blasphemous  Libels.    • 

Blasphemy  indictable  at  com- 
mon law,  i  1605. 

III.  Obscene  Libei^. 

Obscenity  indictable  at  com- 
mon law,  i  1606. 

Philanthropic  or  scientific  in- 
tent no  defence,  i  1607. 

Procuring  obscene  print  for  dis- 
tribution is  indictable,  J 1608. 

Obscenity  need  not  be  fully  set 
forth,  i  1609. 

IV.  Seditious  Libels. 

Libels  aimed  maliciously  at  the 
existence  of  government  in- 
dictable, {  1611. 
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VI. 


So    of    libels    on    executive, 

i  1612. 
So  of  libels  on  foreign  powers, 

i  1612  a. 
So  of  libels  on  legislature,  2 

1618. 
So  of  libels  on  courts,  3  1614. 
Seditious  words  may  be  indict- 
able, i  1615. 
Public  officer  prosecuting  need 

not  prove  his  appointment, 

i  1617. 
Publication. 
To  be  seen  by  third  person, 

2  1618. 
When  libel  is  sealed,  intent  to 

provoke  breach  of  peace  must 

be  charged,  J  1619. 
Venue  may   be   in  places   of 

mailing  or  of  delivery,  { 1620. 
Post-mark  may  be  evidence  of 

mailing,  J  1621. 
Selling  is  publication,  {  1622. 
Instigator  is  principal,  i  1623. 
Printing  not  per  se  publication, 

21624. 
Circulation  proof  of  publication, 

21625. 
Of  non-obtainable  libel  parol 
*       proof  is  admissible,  2  1626. 
Master  responsible  for  servant, 

21627. 
Admissions  may  prove    libel, 

2  1628. 
Corporations  may  be  indicted 

for  libel,  2  1628  a. 
What  Communications   ake 

Pbivileged. 
Bond  fide  confidential  commu- 
nications   are   privileged,   2 

1629. 
Meddlesomeness   is    the   test, 

2  1630. 
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Master's  character  of  servant  is 
privileged,  {  1631. 

So  of  bond  fide  communications 
by  directors  and  members  of 
companies,  {  1632. 

So  of  band  fide  business  publica- 
tions, 2  1632  a. 

So  of  bond  fide  communications 
by  commercial  agencies, 
i  1683. 

So  of  legislative  proceedings 
and  speeches,  { 1634. 

So  of  official  reports,  J  1636.  • 

So  of  communications  to  elect- 
ing or  appointing  power, 
2 1636. 

So  of  professional  publications 
by  counsel,  2  1637. 

So  of  evidence  of  witnesses  on 
trial,  2  1638. 

So  of  legal  proceedings,  2  1639. 

So  of  criticism  of  public  abuse 
or  wrong,  and  of  literary  and 
artistic  criticism,  2  1640. 

So  of  discipline  by  voluntary  so- 
cieties, 2 1641. 

So  of  publications  in  legitimate 
self-defence,  2  1641  a. 

Question  of  privilege  for  court, 
2  1642. 

VII.  Tkuth,  when  admissible. 

At  common  law  truth  is  no  jus- 
tification, 2  1643. 

Otherwise  when  purpose  is 
honest,  to  disprove  malice, 
2  1644. 

Under  statutes  truth  admissible, 
on  conditions,  2  1644  a. 

Truth  no  defence  when  publica- 
tion is  malicious,  2  1645. 

Justification  must  be  as  broad 
as  charge,  2  1646. 

Common  rumor  no  justification, 
2 1647. 

VIII.  Malice,  hovt  pboved  and  re- 

butted. 
Malice  need    not   be   special, 
21648. 


Publisher  not  excused  by  ig- 
norance of  contents,  2  1649. 

Question  of  malice  is  for  jury, 
2  1650. 

Other  libels  admissible  to  prove 
system,  2  1651. 

Whole  publication  admissible, 
2  1652. 

No  defence  that  libel  was  a 
joke,  2  1653. 

Counter     evidence     of    good 
motive  inadmissible,  2  1654. 
IX.  Indictment. 

Publication  must  be  averred, 
21655. 

Libellous  matter  must  be  given 
exactly,  2  1656. 

Indictment  must  profess  to  do 
so.  2  1657. 

Authorship  must  be  averred, 
21658. 

Libellous  matter  must  be 
charged  to  relate  to  prose- 
cutor, 2  1659. 

Innuendoes  can  interpret  but 
not  enlarge,  2 1660. 

Their  truth  is  for  jury, 
2  1661. 

Unobtainable  or  obscene  libels, 
2  1662. 
X.  Verdict. 

"  Guilty  of  publishing  only  "  is 
insufficient,  2  1663. 
XL  Thbeatenino  Lettebs; 
Blackmailing. 

Extorting  money  by  threaten- 
ing letters  indictable,  2  1664. 

Letters  may  be  explained  by 
parol,  2  1665. 

Material  facts  must  be  iaverred, 
2  1666. 

Threats  to  destroy  and  kill  in- 
dictable, 2  1666  a. 
Points  for  Defence  Improp- 
erly Refused,  and  Erro- 
NEOUB  Charges.  (See  end 
of  chapter.) 
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§  1595.]  CRIMES.  [book  II. 

I.   DEFAMATORY   LIBELS. 

§  1594.  A  DEFAMATORY  libel  is  matter  published  without  legal 
justification  or  excuse,  the  effect  of  which  is  to  insult  the 
toiy  libel  person  of  whom  it  is  published,  or  which  is  calculated  to 
otScm  cai-  injure  the  reputation  of  any  person  by  exposing  him  to 
caiated  to  hatred,  contempt,  or  ridicule.  Such  matter  may  be  ex- 
injure  the  pressed  either  in  words  legibly  marked  upon  any  sub- 
Sf^y  '°^  stance  whatever,  or  by  any  object  signifying  such  matter 
penon.  otherwise  than  by  words,  and  may  be  expressed  either 
directly  or  by  insinuation  or  irony .^ 

Libel  is  a  crime  at  common  law.'  A  prosecution  for  libel  is  hot 
to  be  regarded  as  a  private  action  subject  to  compromise  by  the 
parties,  but  is  under  the  control  of  the  State.' 

§  1595.  The  meaning  of  "  defamatory,"  when  applied  to  indi- 
viduals, is  the  point  next  to  be  considered ;  and  it  may 
ii^iy  ifl  ^  generally  said  that  defamation,  in  this  sense,  is  con- 
SorTto*'  fi^^  *^  ^^^  which  (1)  is  provocative  of  wrath ;  or  (2)  ex- 
wrath  or  poses  to  public  hatred,  contempt,  or  ridicule.*  Hence  it 
to  public  is  de&matory  to  publish  that  of  another  which  will  put 
ridicule^'  him,  supposing  him  to  obey  the  impulses  common  to  men 
under  such  circumstances,  in  a  condition  of  mind  which 
is  likely  to  result  in  a  breach  of  the  peace.  And  even  supposing 
there  be  no  danger  of  any  such  action  on  his  part,  it  is  defamatory 
to  expose  him   to  public  hatred,   contempt,*  or  ridicule.*    The 

'  This  is  substantially  the  definition  De  Long,  88  Ind.  812, 1882 ;  State  v. 

given  in  the  English  Draft  Oommis-  Schmitt,  49  N.  J.  L.  579^  1887 ;  Burton 

sion  of  1879.    See,  also,  Steph.  Dig.  v.  O'Neill,  6  Tex.  Civ.  App.  618, 1894; 

Crim.  Law,  art.  267.  Kay  v,  Jansen,  87  Wis.  118,  1894; 

«  State  V.  Buraham,  9  N.  H.  34,  State  v.  Moody,  98  N.  C.  671,  1887; 

1837;  Com.  v.  Holmes,  17  Mass.  336,  Nettles  v.  Somervell,  6  Tex.  Civ.  App. 

338, 1821 ;  Com,  v.  Kneeland,  20  Pick.  627,  1894;  Hanaw'v.  Jackson  Patriot 

206, 232, 1838 ;  State  v.  Avery,  7  Conn.  Co.,  98  Mich.  606, 1894 :  State  f.  Arm- 

268, 1828 ;  3  Swift's  Dig.  340.  strong,  106  Mo.  395, 1891 ;  Edwards 

•  R.  V.  The  World,  13  Cox  C.  C.  305.  v.  San  Jose  Printing  Co.,  99  Cal.  431, 
^  See  2  Stark,  on  Slan.  210.  1893. 

*  Churchill  v.  Hunt,  2  B.  &  Aid.  In  R.  v.  Hollon,  12  Lea,  482,  1883, 
686,  1819;  4  Taunt,  355,  1819;  Mac-  the  court  sustained  an  indictment 
gregor  v.  Thwaites,  4  D.  &  R.  695,  against  H.  for  libelling  B.,  the  in- 
1824;  3  B.  &  C.  24;  State  v.  Atkins,  dictment  alleging  that  H.  wrote  and 
42  Vt.  262, 1870 ;  State  v.  Spear,  13  R.  sent  in  B.'s  name  a  libellous  letter 
I.  324,  1881 ;    Steel  v.  Southwick,  9  to  R. 

Johns.  214,  1812 ;  Barthelemy  v.  Peo-       •  2  Wils.  403 ;  R.  v.  Kinnersley,  1 
pie,  2  Hill,  (N.Y.)  248,  1842;  State  V.   W.  Bl.  294,  1714;  Crowe  v.  People, 
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remedy^  of  information,  however,  should  only  be  applied  in  cases 
where  the  wrong  is  of  so  flagrant  a  character  as  to  make  a  criminal 


92  11],  231, 1871 ;  State  v.  De  Long,  So  it  is  libelloas  to  publish  of  one,  in 
88  Ind.  812, 1882 ;  State  v,  Farley,  4  his  capacity  of  a  jnror,  that  he  agreed 
McC.  317,  1827;  State  v.  Henderson,  with  another  juror  to  stake  the  decis- 

1  Rich.  180,  1845;  but  see  People  ion  of  the  amount  of  damages  to  be 
V.  Jerome,  1  Mich.  142, 1848 ;  Burton  given  in  a  cause,  then  under  their  con- 
V,  O'Neill,  6  Tex.  Civ.  App.  613,  sideration,  upon  a  game  of  draughts. 
1894 ;  Kay  v.  Jansen,  87  Wis.  118,  Com.  v.  Wright,  1  Cush,  46, 1848 ;  R. 
1894  ;  State  v.  Moody,  98  N.  C.  671,  v.  Spiller,  2  Show.  206. 

1887 ;  Nettles  v.  Somervell,  6  Tex.  To  charge  a  citizen  with  acting,  in  a 
Civ.  App.  627, 1894 ;  Hanaw  v.  Jack-  nominating  convention,  under  the  in- 
son  Patriot  Co.,  98  Mich.  506, 1894;  fluence  of  a  bribe,  is  libellous ;  Hand 
State  V.  Armstrong,  106  Mo.  395, 1891 ;  v.  Winton,  38  N.  J.  L.  122, 1875 ;  and 
holding  that  "Bad  Debt  Collecting  so  with  charging  jurors  with  doing 
Agency"  indorsed  on  envelope  and  "injustice  to  their  oaths;"  Byers  v. 
mailed  to  plaintiff  at  place  of  business  Martin,  2  Colo.  605,  1875 ;  and  so 
is  libellous.  See  Burton  v,  O'Neill,  with  charging  a  party  with  engrafting 
iuprcL,  Edwards  v.  San  Jose  Printing  silver  ore  in  a  rock,  in  order  to  cheat 
Co.,  99  Cal.  431,  1893.  in  a  mining  adventure;    Williams  v. 

An  indictment  will  lie  for  all  words  Qodkin,  5  Daly,  499, 1859. 
spoken  of  another,  which  may  have       It  is  no  defence  that  the  defendant 
the  effect  of  excluding  him  from  soci-  states  that  he  did  not  believe  the  story, 
ety;  as,  for  instance,  to  charge  him  Com.  v.  Chambers,  15  Phila.  415, 1882. 
with  having  an  infectious  disease,  such       Sir  J.  F.  Stephen  (Dig.  Crim.  Law, 
as  leprosy,  the  venereal  disease,  the  art.  268)  gives  the  following  instances 
itch,  or  the  like.    Com.  Dig.  Action  on  of  defamatory  matter : 
the  Case  for  Defamation,  D.  28, 29,  F.       "  A  question  suggesting  that  illegiti- 
11,  19;  2  Burr.  930.    But  charging  mate  children  were  bom  and  murdered 
him  with  having  had  a  contagious  dis-  in  a  nunnery.     B.  v.  Gathercole,  2 
ease  is  not  actionable ;    for,  as  this  Lew.  C.  C.  237. 
relates  to  a  time  past,  it  is  no  reason       "  A.  adds  to  his  other  vices  ingrati- 
why  his  society  should  be  avoided  at  tude.    Cox  v.  Lee,  L.  B.  4  Ex.  284. 
present.    2  T.  R.  478 ;  Stevens  v.  Hay-       "  A.  will  not  play  the  fool  or  the 
den,  2  Mass.  406, 1806 ;  Bloss  v.  Tobey,  hypocrite  (meaning  that  he  would)    1 

2  Pick.  320,  1824;  Allen  v.  Hillman,   Hawk.  P.  C.  643. 

12  Ibid.  101, 1831.  "  A.  has  the  itch  and  smells  of  brim- 

On  the  same  principle,  to  charge  a  stone.  Villars  v.  Morristen,  Holt,  216. 
woman  with  libidinous  habits,  and  **  I  think,''  says  Sir  J.  F.  Stephen, 
with  tempting  another  to  commit  adul-  "  it  might,  under  special  circumstances, 
tery,  is  libellous.  State  v.  Avery,  7  be  a  libel  to  say  of  a  person  a  thing 
Conn.  268, 1828.  apparently  quite  inoffensive.  Suppose, 

It  has  even  been  held  libellous  to  for  instance,  a  man  wrote  of  another, 
charge  a  man  with  insanity ;  B.  v.  his  name  is  A.,  meaning  that  his  real 
Harvey,  2  B.  &  C.  257, 1823 ;  and  to  name  is  A.,  and  that  the  name  of  B., 
call  a  woman  a  hermaphrodite ;  Ma-  by  which  he  passed,  was  falsely  as- 
lone  V.  Stewart,  15  Ohio,  319,  1846.  sumed,  would  not  this  be  a  libel  ? '' 
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prosecution  necessary  on  public  grounds.  '^The  court/'  says 
Hawkins^  in  a  passage  adopted  in  1844,  by  Lord  Coleridge/  ^^  will 
not  grant  this  extraordinary  remedy  by  information,  nor  should  a 
grand  jury  find  an  indictment,  unless  the  defence  be  of  such  signal 
enormity  that  it  may  reasonably  be  construed  to  have  a  tendency 
to  disturb  the  peace  and  harmony  of  the  community.  In  such  a 
case  the  public  are  justly  placed  in  the  character  of  an  offended 
prosecutor  to  vindicate  the  common  right  of  all,  though  violated 
only  in  the  person  of  an  individual ;  for  the  malicious  publication 
of  even  truth  itself  (this  was  written  when  truth  could  not  be 
pleaded  to  an  indictment)  cannot,  in  true  policy,  be  suffered  to  inter- 
rupt the  tranquillity  of  any  well-ordered  society." 

§  1596.  An  indictment,  afortvoriy  will  lie  for  all  words  spoken 

of  another  which  impute  to  him  the  commission  of  some 
putaSon^"  critic  punishable  by  law,  such  as  high  treason,  murder,  or 
?^^.™®      other  felony  (whether  by  statute  or  at  common  law); 

forgery,  peijury,  subornation  of  perjury,  or  other  misde- 
meanor.' 

In  Gregory  v,  R.,  15  Q.  B.  967,  Defemation,  D.  1-10,  F.  1-7, 12-18 ; 
the  Court  of  Exchequer  Chamber  held  Wonson  v,  Sayword,  Id  Pick.  402, 
the  following  words  sufficient  to  main-  1832 ;  Walker  v.  Winn,  8  Mass.  248, 
tain  an  indictment  for  libel:  "Why  1811;  Chaddock  v,  Briggs,  13  Ibid, 
should  T.  be  surprised  at  anything  248,  1816 ;  Miller  v.  Parrish,  8  Pick. 
Mrs.  W.  does  ?  If  she  chooses  to  en-  384,  1829 ;  Gay  v.  Homer,  13  Ibid, 
tertain  B.  (the  prosecutor),  she  does  535,  1833;  Hotchkiss  v.  Oliphant,  2 
what  yery  few  will  do ;  and  she  is  of  Hill,  (N.  Y.)  510,  1842 ;  Stiliwell  v. 
course  at  liberty  to  follow  the  bent  of  Barter,  19  Wend.  487,  1838 ;  Nash  v. 
her  own  inclining,  by  inviting  all  infat-  Benedict,  25  Ibid.  645, 1841 ;  Cramer 
uated  foreigners  who  crowd  our  streets  v.  Riggs,  17  Ibid.  209, 1837 ;  Smith  v. 
to  her  table,  if  she  thinks  fit.''  Where  State,  32  Tex.  594, 1870.  And  as  to 
a  placard  was  posted  up  to  the  follow-  charging  a  public  officer  with  corrup- 
ing  effect :  "B.  Oakley,  game  and  rab-  tion.  Com.  v,  Damon,  136  Mass.  442, 
bit  destroyer,  and  his  wife,  the  seller  1884 ;  Thibault  v.  Sessions,  (Mich.)  59 
of  the  same  in  country  and  town."  N.  W.  Rep.  624, 1894;  State  v.  Brady, 
Quain,  J.,  ruled  that  this  was  notprimA  44  Kans.  435, 1890 ;  Republican  Pub. 
facie  libellous ;  and  as  there  was  no  in-  Co.  v.  Miner,  3  Colo.  App.  568, 1893 ; 
nuendo  showing  that  it  charged  an  in-  Booker  v.  State,  (Ala.)  14  So.  Rep. 
dictable  offence,  or  that  it  related  to  561, 1894 ;  Taylor  v.  Ellington,  (La.) 
the  calling  of  the  prosecutor,  the  15  So.  Rep.  499, 1894 ;  but  see  Halsey 
learned  judge  quashed  the  indictment,  v,  Stillman,  48  111.  App.  413,  1892; 
R.  V,  Yates,  12  Cox  C.  C.  233,  cited  Kidd  v.  Ward,  (Iowa)  59  N.  W.  Rep. 
Roscoe's  Crim.  Ev.  659.  279, 1894 ;  Mitchell  v,  Sharon,  59  Fed. 

*  R.  v^  Labouchere,  50  L.T.  (N.S.)  Rep.  980,  1894;  People  v.  Jones,  67 
181 ;  15  Cox  C.  C.  415, 1884.  Mich.  544, 1887. 

'  Com.  Dig.  Action  on  the  Case  for 
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§  1597.  It  is  indictable^  also,  to  assist  in  a  publication  which  may 
impute  incapacity  or  dishonor  to  a  man  in  his  trade  or 
livelihood  ^  as,  for  instance^  to  call  a  tradesman  a  bank-  reflec^ng 
rupt,  a  physician  a  quack;  or  a  lawyer  a  knave,  or  the  j^jJ^hisTwSe 
like  ;*  or  to  charge  a  public  officer  with  indictable  mis-  or  liveii- 

«      .  a  hood. 

conduct. 

§  1598.  Whatever,  if  made  the  subject  of  civil  action,  would  be 
considered  libellous  without  laying  special  damage,  is  in- 
dictable in  a  criminal  court,  and  by  this  test,  therefore,  whatever 
the  law  of  libel,  as  expressed  on  actions  for  damages,  is  j^t  o/^ 
brought  to  bear  on  criminal  prosecutions.^     There  are  ^J'^^J^^^ 
cases,  however,  in  which  an  action  would  not  lie  without  special 
laying  special  damage,  in  which,  nevertheless,  an  indict-    *™**^®' 
ment  is  good.     Thus,  for  instance,  if  a  man  write  or  print,  and 
publish  of  another,  that  he  is  a  scoundrel,'^  or  villain,*  it  is  a  libel, 
and  punishable  as  such ;  although  in  such  cases  a  civil  suit  might 
not  lie  without  special  damage.^ 

§  1599.  Writings  vilifying  the  character  of  persons  deceased  are 
libels,  and  may  be  made  the  subject  of  an  indictment  f 
but  the  indictment  in  such  a  case  must  charge  the  libel  to  ^Vifiying 
have  been  published  with  a  desi&cn  to  brine:  contempt  on  deceased 

,  o  o  IT  persons. 

the  &mily  of  the  deceased,  or  to  stir  up  the  hatred^  of  the 

1  Gaither  v.  Advertiser  Co.,  (Ala.)  •  Bell  v.  Stone,  1  B.  &  P.  331, 1798 ; 

14  So.  Rep,  788,  1894 ;  McKenzie  v.  R.  v.  Pownell.  W.  Kel.  58 ;  but  see  R. 

Denyer  Times  Pub,  Co.,  3  Colo.  App.  v,  Granfield,  12  Mod.  98, 1826,  where 

554, 1898 ;  O'Shaaghnessy  v.  Morning  it  was  held  not  indictable  to  charge 

Journal    Assn.,  71    Hun,  47,  1893 ;  the  mayor  and  aldermen  of  a  particu- 

Australian  News  Co.  v.  Bennett,  A.  lar  town  with  being  "a  pack  of  as 

C.  284,  1894;  but  see  Keene  v.  Tri-  great  villains  as  any  that  rob  on  a 

bune  Assn.,  76  Hun,  488, 1894.  highway,''  the  ground  being  that  this 

"  Finch  L.  186 ;  Com.  Dig.  D.  22-  was  general  political   abuse.    S.  P., 

27,  F.  9, 10 ;  2  Stark.  (N.  P.)  246,  297 ;  Tappan  v.  Wilson,  7  Ohio,  190, 1836. 

Coles  V.  Thompson,  (Tex.)  27  S.  W.  ^  See  Tillson  v,  Robbins,  68  Me. 

Rep.  46, 1894.  296, 1878. 

•  State  V.    DeLong,  88  Ind.    312,  *  6  Co.  126  a ;    Com.  v.  Clap,  4 

1882 ;  State  v,  Lyon,  89  N.  C.  668,  Mass.  163, 1808. 

1883;  State  v.  Komby,  12  Mo.  App.  •  R,  v,  Topham,  4  T.  R.  127, 1791. 

611,  1882;  but  see  Stone  v.  Bevins,  See  R.  v,  Labouchere,  16  Cox  C.  C. 

(Ky.)  24  S.  W.  Rep.  869, 1894.  416;  60  L.  T.  (N.  S.)  177,  where  a 

^  2  Stark,  on  Slan.  120.  criminal  information  for  a  libel  on  a 

^  J' Anson  v.  Stuart,  1  T.  R.  748.  deceased  foreign  nobleman  was  re- 
See  Stokes  V,  Stokes,  76  Hun,  314,  fused,  mainly  on  the  authority  of  R. 
1894 ;  Rider  v.  Rulison,  74  Hun,  239,  v,  Topham.  See  comments  in  London 
1893.  Spectator  of  Feb.  16, 1884,  p.  211. 
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people  against  them,  or  to  excite  them  to  a  breach  of  the  peace, 
otherwise  it  cannot  be  sustained.^ 

§  1600.  The  Roman  law  here  offers  some  salutary  restrictions 
for  our  guidance.  Libels  on  a  deceased  person  can  be 
Siouid^be  prosecuted  only  by  the  heir,  who,  on  the  principle  of 
Umit  ta  to  universal  succession,  represents  the  deceased.  The  prose- 
cution in  such  case  must  be  limited  to  libels  published 
after  the  ancestor's  death ;  for  libels  which  the  latter  did  not  prose- 
cute when  he  had  capacity  to  do  so  he  is  presumed  to  have  con- 
doned. Yet  if  a  prosecution  is  instituted  during  the  life  of  the 
libelled  person,  it  is  not  barred  by  his  death.  ''  Iniuriarum  actio" 
(and  the  term  includes  criminal  as  well  as  civil  procedure)  ''  neqne 
heredi  neque  in  heredem  datur;  semel  autem  lite  contestata  ad 
successores  pertinere."'  Yet  even  in  this  case  a  time  arises  when 
the  interests  of  just  historical  criticism  demand  that  the  liberty  of 
speech  should  be  unrestrained ;  and  when,  even  of  the  most  illus- 
trious of  the  dead,  censures  the  most  injurious  must  be  permitted 
without  penal  amenability.  The  modem  Roman  law  declares  that 
this  time  arrives  when  the  generation  living  at  the  death  of  the 
person  libelled  has  passed  away;  and  this  limitation  has  been 
adopted  by  the  codes  of  Austria  and  Saxony.  By  the  North  German 
code,  a  code  prepared  by  several  eminent  Grerman  jurists,  the  same 
effect  is  worked  by  the  provision  that  such  prosecutions  shall  be  in- 
stituted only  by  the  parents,  children,  or  spouse  of  the  deceased.' 
§  1601.  Can  a  person  who,  from  insanity,  or  infimcy,  or  help- 
lessness, is  incapable  of  resenting  an  injury,  and  who, 
§^GUBor     consequently  cannot  be  supposed  to  be  provocable  to  a 

^^^^  b>^^  ^^  *^^  P««^^  ^  protected  by  this  mode  of  prose- 
thaspro-  cution ?  Here,  again,  in  default  of  English  and  American 
adjudications,  we  may  look  to  the  Roman  law ;  and  the 
solution  is  found  in  one  of  those  maxims  of  terse  beauty  with  which 
that  law  abounds :  ^^  Pati  quis  iniuriam,  etiamsi  non  sentiat  potest.'^ 
In  other  words,  the  unconscious  as  well  as  the  conscious  sufferer  the 
law  intervenes  to  protect. 

§  1602.  Whether  a  business  corporation  can  be  the  subject  of  an 
indictable  libel  has  been  much  doubted ;  but  it  is  not  questioned 
that  libels  on  municipal  corporations  are  indictable  as  seditious, 

^  Com.  V.Taylor,  5  Binn.  281, 1812.  misdemeanor  unless  it  is  calculated 

8ir  J.  F.  Stephen  says  (art.  267) :  to  throw  discredit  on  living  persons." 

"  The  publication  of  a  libel  on  the  *  L.  13  D.  47. 10. 

character  of  a  dead  person  is  not  a  '  Bemer,  Lehrbach,  3  150. 
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and,  following  a  parallel  line  of  reasoning,  when  public  credit 
is  imperilled,  and  private  interests  assailed,  by  libels  on 
a  bank  or  other  trading  corporation,  then  the  remedy  by  a^mlj 
indictment  is  reserved.    The  Roman  law  gives  for  this  the  ^JJ^iJbJi*^ 
additional  reason,  that  by  such  attacks  the  honor  of  the 
individual  corporators  is  as  much  imperilled  as  would  be  the  case 
were  they  personally  picked  out  for  calumny ;  and  hence,  on  the 
ground  that  such  libels  are  provocative  of  breaches  of  the  peace, 
penal  redress  is  permitted.     In  our  own  law,  as  stated  by  Sir  J.  F. 
Stephen,  a  libel  is  indictable  when  defaming  a  ^'  body  of  persons 
definite  and  small  enough  for  individual  members  to  be  recognized 
as  such,  in  or  by  means  of  anything  capable  of  being  a  libel.''^ 
Yet  for  libels  on  a  person  or  institution  to  whom  the  law  assigns 
no  definite  body  or  limit,  a  prosecution  cannot  be  had.' 

§  1603.  No  indictment  will  lie  for  words,  not  reduced  to  writ- 
ing, unless  (1)  they  are  seditious,  blasphemous,  or  inde- 
cent,' so  as  to  create  a  public  scandal  or  likely  to  incite  a  worda  not 
tumult  ;*  or  (2)  they  are  spoken  contemptuously  to  or  of  SuSi!^ 
a  magistrate  when  in  the  discharge  of  his  official  duties  ;^ 
or  (3)  they  constitute  a  challenge  to  fight.' 

*  Dig.  Grim.  Law,  art  267.  To  1862 ;  State  v.  Barham,  79  N.  C.  646, 
this  he  adds  this  note :  1878 ;  State  v.  Brewington,  84  Ibid. 

A  religious  society  called  the  S.  788,  1880 ;  State  v,  Appling,  25  Mo. 

Nunnery,  consisting  of  certain  nuns  815, 1857 ;  see  mpra.  H  1431, 1482. 

and  other  persons,  may  be  libelled,  ^  Supra,  H  1431, 1482. 

though  no  individual  is  specially  re-  *  B.  v.  Darby,  8  Mod.  189, 1687 ;  B. 

ferred  to.    B.  v,  Oathercole,  2  Lew.  v,  Pocock,  2  Stra.  1157, 1740;  Ex  parte 

287.  Chapman,  4  A.  &  £.  778, 1886.    That 

*  Hence  the  Prussian  appellate  such  words  must  be  spoken  in  the 
court,  in  October,  1868,  held,  and  presence  of  the  magistrate,  or  in  such 
with  good  reason,  that  trades  unions  a  way,  during  the  pendency  of  a  case 
and  joint  stock  companies,  which  before  him,  as  to  bring  him  in  con- 
have  not  availed  themselves  of  the  nection  with  such  case  under  popular 
statutes  authorizing  incorporation,  censure,  see  B.  v,  Weltje,  2  Camp, 
cannot  prosecute  for  libellous  attacks  142,  1809 ;  Ex  parte  Marlborough,  5 
in  which  the  names  of  the  members  Q.  B.  955. 

of  such  societies  are  not  specified.  '  2  Salk.  417 ;  B.  v,  Langly,  6  Mod. 
The  society  is,  in  the  eye  of  the  law,  125,  1703 ;  Bailey  v.  Dean,  5  Barb, 
a  phantom,  which,  as  it  cannot  sue  297,  1848 ;  State  v.  Wakefield,  8  Mo. 
civilly,  cannot  appear  as  prosecutor  App.  11,  1879;  Townshend  on  Slan- 
in  a  criminal  court.  Bemer,  Lehr-  der,  (8d  ed.)  66.  Infra,  22  1607, 1615; 
buch,  3  150.  But  see  Arrow  S.  S.  Co.  Whart  Cr,  PL  &  Pr.  {  203.  As  to 
V.  Bennett,  73  Hun,  81, 1893.  statutory  indictable  slander,  see  State 

*  See  Barker  v.  Com.,  19  Pa.  412,  v.    McDaniel,  84   N.  C.  808,  1880 ; 
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§  1604.  Words  are  not  essential  to  the  constitution  of  a  libel.  If 
the  author  of  an  infamous  charge  could  evade  prosecu- 
wifle  ta  to  tion  by  putting  it  in  pictures  or  hieroglyphic  signs,  then 
Sid^aims.  *^®  ^^^  ^^  ^^^  rcspcct  could  be  made  nugatory.  When 
we  recall  the  pictures  which  still  remain  on  the  walls  of 
Pompeii,  and  when  we  remember  that  before  the  age  of  printing, 
pictures  and  signs  were  not  unfrequently  used  to  convey  vividly  and 
concisely  specific  thoughts,  we  can  understand  why  the  Boman  law 
coupled  with  verbal  libels,  libels  which  were  symbolical  or  real. 
" Iniuriam  fieri  Labeo  ait  aut  re  aut  verbis."*  Symbolical  or  "real " 
libels  have  in  later  days  taken  the  name  of  Pasquils,  and  compre- 
hend, according  to  the  curious  classification  of  the  North  Grerman 
Code,  libellous  pictures,  wood-cuts,  engravings,  and  plaster  and  other 
figures  (Gusswerk).  We  have  no  such  particularity  in  any  of  our 
statutes ;  but  no  doubt  libels  of  this  class  are  as  indictable  at  com- 
mon law  as  libels  in  writing.' 

n.    BLASPHEMOUS  LIBELS. 

§  1605.  Aside  from  the  question  already  discussed,^  whether 
Biaa-  Christianity  is  part  of  the  common  law,  we  may  regard 

Dhemy  in-    it  as  settled  that  maliciously  to  revile  Christianity,  as  a 
oommon      religious  faith  of  general  acceptance,  is  an   indictable 
*^'  offence  at  common  law.*     A  fortiori  is  published  bias- 

Haley  V.  State,  63  Ala.  89,  1879;  the  count,  whereas  the  latter  song 
McMahon  t;.  State,  13  Tex.  App.  220,  contained  in  it  was  not  libellous — 
1882.  which  were  severally  overruled  by  the 

A  supposed  exception  is  R.  v,  Ben-  court.    No  exception  was  taken  on 
field,  2  Burr.  980,  1760 ;  Whart.  Or.  the  ground  that  the  songs,  not  having 
PI.  &  Pr.  i  302,  where  sentence  was  been  written,  could   not  have  been 
passed  on  an  indictment  charging  two  libellous.    But  as  the  songs  were  ob- 
defendants  with  publicly  singing  in  scenCt  this,  by  itself,  would  sustain 
the  street  libellous  and  obscene  songs,  the  indictment.    In/raf  J  1606. 
reflecting  on  the  prosecutor's  son  and      ^  L.  i.  3  1.  47.  10.    See  as  to  nude 
daughter,  with  intention  to  discredit  pictures.  Com.  v.  Dejarden,  126  Mass. 
him  and  his  children  and  destroy  his  46, 1878;  as  to  nude  statues,  Com.  v. 
domestic  peace.    The  reasons  pressed  Hazleton,  supra,  2  1432. 
in  arrest  of  judgment  were,  1.  That      '  This  is,  in  fact,  declared  in  the  de- 
an indictment  will  not  lie  for  publish-  finition  already  given.    Supra,  J  1595. 
ing  two  distinct  libels  on  two  distinct  ''  A  gallows  set  up  before   a  man's 
persons.    2.  That  several  distinct  de-  door"  maybe  a  libel.     Steph.  Dig. 
fendants  charged  with  several  offences  Crim.  Law,  art.  268. 
cannot  be  joined  in  the  indictment.       '  Supra,  2  20. 
3.  That  there  was  a  general  verdict  on      ^4  Bl.  Com.  60 ;     Smith  v.  Spar- 
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phemy,  written  or  printed,  so  indictable.^    But  the  publication  of 
controversies  of  learned  men  on  controverted  points  cannot,  if 


rows,  4  Bing.  84,  88, 1827;  R.  v.  Car-  believe,  not  for  the  peraecution  of  those 

lile,  3  B.  &  Aid.  161, 1832 ;  R.  v.  Wad-  who  do   not."      Argument,  etc.,  in 

dington,  1  B.  &  0.  26, 1822 ;  Com.  v.  Vidal  v.  Girard,  103.    Supra,  i  20. 

Kneeland,  20  Pick.  206, 1838 ;  Thach.  The  English  Commissioners  of  1879 

C.  C.  846, 1834 ;  Chapman  v.  Gillett,  say : 

2  Conn.  41,  1816  ;  People  v.  Ruggles,  "  Section  141  provides  a  punishment 
8  Johns.  290, 1810 ;  Updegraff  v.  Com.,  for  blasphemous  libels,  which  offence 
11 S.  &  R.  394, 1824 ;  State  v.  Chandler,  we  deem  it  inexpedient  to  define  other- 
2  Barring.  (Del.)  653, 1837.  Compare  wise  than  by  the  use  of  that  expres- 
Story's  Miscellaneous  Writ.  451 ;  2  sion.  As,  however,  we  consider  that 
Life  of  Story,  431.  As  to  profanity  the  essence  of  the  offence  (regarded  as 
as  a  nuisance,  see  supra,  1 1481.  a  subject  for  criminal  punishment)  lies 
In  Vidal  v,  Girard,  2  How.  198,  in  the  outrage  which  it  inflicta  upon 
1844,  the  heirs-at-law  endeavored  to  the  religious  feelings  of  the  community, 
set  aside  the  will,  on  the  ground  that  and  not  in  the  expression  of  erroneous 
as  it  provided  for  a  system  of  educa-  opinions,  we  have  added  a  proviso  to 
tion  from  which  "  ecclesiastics  "  were  the  effect  that  no  one  shall  be  convicted 
to  be  excluded  it  was  void  at  common  of  a  blasphemous  libel  only  for  ex- 
law,  and  the  charity  fell.  "  We  are  pressing  in  good  faith  and  decent  Ian- 
compelled  to  admit,"  says  Mr.  Justice  guage  any  opinion  whatever  upon  any 
Story,  in  giving  the  opinion  of  the  religious  subject.  We  are  informed 
court,  "  that  although  Christianity  be  that  the  law  was  stated  by  Mr.  Justice 
a  part  of  the  common  law  of  the  State,  Coleridge  to  this  effect,  in  the  case  of 
yet  it  is  so  in  this  qualified  sense,  that  R.  v.  Pooley,  tried  at  Bodmin,  1857. 
its  divine  origin  and  truth  are  ad-  We  are  not  aware  ofany  later  authority 
mitted,  and  therefore  it  is  not  to  be  on  the  subject.  This  provision  is  taken 
maliciously  and  openly  reviled  and  with  some  alteration  from  the  bill.'' 
blasphemed  against,  to  the  annoyance  Draft  Commission,  p.  21. 
of  believers,  or  the  injury  of  the  pub-  Blasphemy  against  God,  it  is  ruled 
lie."  This  view,  Mr.  Binney,  on  the  in  New  York,  and  contumelious  re- 
part  of  the  devisees,  in  an  argument,  preaches,  and  profane  ridicule  of 
which  has  assumed  a  judicial  weight  Christ  and  the  Holy  Scriptures,  are 
from  its  fairness  as  well  as  from  its  offences  punishable  at  common  law, 
ability,  did  not  dispute.  "  Christian-  whether  uttered  by  words  or  writing  ; 
ity  is  a  part  of  the  law  of  Pennsyl-  and  it  follows,  therefore,  that  to  revile 
vania,  it  is  true,  but  what  Christianity,  the  name  of  the  Saviour,  and  wantonly 
and  to  what  intent?  It  is  Christianity  and  maliciously  to  ridicule  His  char- 
without  particular  tenets ;  Christianity  acter,  are  indictable.  People  v.  Rug- 
with  liberty  of  conscience  to  all ;  and  gles,  8  Johns.  290,  1810.  To  say 
to  the  intent  that  its  doctrines  should  ''  that  the  Holy  Scriptures  were  a 
not  be  vilified,  profaned,  or  exposed  to  mere  fable ;  that  they  were  a  contra- 
ridicule.  It  is  Christianity  for  the  de-  diction,  and  that,  although  they  con- 
fence  and   protection  of  those    who  tained  a  number  of  good  things,  yet 

i  — ^— _ — — — 

*  B.  V.  Waddington,  1  B.  &  0.  26, 1822.    See  B.  v.  Oathercole,  2  Lew.  287. 
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couched  in  temperate  and  decent  terms^  be  charged  as  blasphemy.^ 
And  the  weight  of  authority  is  that  blasphemy  is  only  indictable 

they  contained  a  great  many  lies,"  has  in  accordance  with  the  Constitution, 

been  held  indictable  in  Pennsylyania ;  Ibid.    It  is  not  necessary,  in  the  evi- 

Updegraff  v.  Com.,  11  8.  &  B.  394,  dence,  to  proye  eyery  assignment  of 

1824 ;  and  the  same  position  was  taken  blasphemy  set  forth  in  the  indictment ; 

in    Delaware,    after    an    able    and  if  one  is  sufficiently  proyed,  that  is 

thorough  examination,  by  J.  M.  Clay-  enough.      Ibid. ;    Whart.  Crim.  £y. 

ton,  C.  J.    In  the  latter  case,  the  jury  {  134. 

haying  found  the  defendant  guilty  on  On  an  indictment  for  blasphemy  for 
an  indictment  under  the  act  against  the  following  publication  :  "  The  Uni- 
blasphemy,  charging  him  with  haying  yersalists  belieye  in  a  Qod,  which  I  do 
proclaimed  publicly  and  maliciously,  not ;  but  belieye  that  their  Gbd,  with 
with  intent  to  yilify  the  Christian  re-  all  His  moral  attributes  (aside  from 
ligion  and  to  blaspheme  Qod,  that  Nature  itself),  is  nothing  else  than  a 
(here  follow  words  grossly  indecent  chimera  of  their  imagination ;"  it  was 
and  blasphemous)  the  court  held  the  held  that  the  intent  to  deny  the  ex- 
offence  found  to  be  blasphemy,  and  istence  of  the  Deity,  in  the  sense  of 
refused  to  arrest  the  judgment  State  the  statute,  must  be  presumed  to  haye 
V.  Chandler,  2  Harring.  (Del.)  553,  been  made  out.  Com.  t^.  Eneeland, 
1887.  The  court  refused  to  arrest  the  20  Pick.  206,  1888;  Thach.  C.  C. 
judgment,  where  the  defendant  was  346. 

charged  with  uttering  the  same  words.  It  may  be  said  that  some  of  the 

on  another  occasion,  with  intent  to  aboye  cases  are  on  statutes,  and  cannot 

yilify  the  Christian  religion  and  to  therefore  be  regarded  as  authorities  at 

blaspheme  Ood,  and  was  found  not  common  law.    But  they  are  authori* 

guilty  of  the  intent  to  blaspheme  Gk>d,  ties  to  the  effect  that  such  statutes  are 

but  guilty  of  the  whole  indictment  constitutional,  and   do   not   abridge 

with  that  exception.    Ibid.  freedom  of  speech.    See,  further,  Com. 

In  Massachusetts,  under  Stat.  1782,  v.  Hardy,  1  Ashm.  410, 1830 ;    State 

c.  8  (Rey.  Stat.  c.  180,  {  15),  it  is  v.  Eirby,  1  Murph.  254, 1809 ;   State 

blasphemy  to  deny  the  existence  of  v,  Powell,  68  N.  C.  259, 1872. 

Gk>d,  with  an  intent  to  impair  and  de-  The  Constitution    of   the  United 

stroy  the  yeneration  due  Him,although  States  requires  that  all  officers,  "  both 

no  words  of  malediction,  reproach,  or  of  the  United  States  and  of  the  seyeral 

contumely  are  used ;  Com.  v.  Kneeland,  States,  shall  be  bound,  by  oath  or  affir- 

20  Pick.  206,  1838 ;  and  the  statute  is  mation,  to  support  this  Constitution. 

^  B.  V.  Woolstan,  2  Stra.  834  (2  Geo.  3  B.  &  Aid.  161 ;  B.  v.  Waddington, 

II.);  R  V.  Atwood,  Cro.  Jac.  421  (15  1  B.  &  C.  26;  R.  v,  Taylor,  2  Stark. 

Jas.  I.) ;  R.  V  Taylor,  Ventr.  293  (27  &  Slan.    143 ;    R.    v.    Pooley,  Bodmm 

28  Chas.  II.) ;  R.  v.  Curl,  2  Stra.  789  (1  Sum.  Ass.  1857,  cited  Steph.  Crim. 

Geo.  II.) ;  R.  v.  Hall,  1  Ibid.  416 ;  R.  Law,   tit.  "  Blasphemy  ;"  Moxon's 

V.  Sline,  Dig.  L.  L.  83 ;  R.  v.  Annett,  Case,   2  Town.  Mod.    St.    Tr.    356 ; 

2  Burn,  Ecc.  L.  217 ;  R.  v.  Wilkes,  2  Gathercole's  Case,  2  Lew.  C.  C.  237. 

Stark.  Slan.  141 ;  R.  v,  Williams,  Ibid.;  See,  as  to  profanity,  supra,  i  1431. 
R.  V.  Eaton,  Ibid.  142 ;  R.  v.  Carlisle, 
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when  uttered  in  such  a  way  as  to  insult  the  religious  convictions  of 
those  at  whom  it  is  aim^d.     The  gist  of  the  offence  is  the  insult  to 

But  no  religious  teste  shall  ever  be  In  B.  v.  Foote  (and  Bamsay),  48  L. 

required  as  a  qualification   for  any  T.  (S,  8.)  788,  1888,  it  was  said  by 

office  or  public  trust  under  the  United  Lord  Coleridge,  0.  J.,  in  charging  the 

States,"  jury : 

In  reference  to  this  clause,  Judge  "  It  is  clear,  therefore*  to  my  mind, 
Story,  in  his  Commentaries  on  the  that  the  mere  denial  of  the  truth  of 
Constitution,  thus  speaks :  "  It  was  the  Christian  religion  is  not  enough 
not  introduced  merely  for  the  purpose  alone  to  constitute  the  ofience  of  blas- 
of  satisfying  the  scruples  of  many  phemy.  What  then  is  enough?  No 
respectable  persons,  who  feel  an  in-  doubt  we  must  not  be  guilty  of  taking 
yincible  repugnance  to  any  religious  the  law  into  our  own  hands,  and  con- 
test or  affirmation.  It  had  a  higher  verting  it  from  what  it  really  is  to 
object:  to  cut  off,  forever,  every  pre-  what  we  think  it  ought  to  be.  I  must 
tence  of  any  alliance  between  Church  lay  down  the  law  to  you  as  I  under- 
and  State  in  the  national  government."  stand  it,  and  as  I  read  it  in  books  of 
Afterward  comes  the  following:  authority.  Now,  Mr.  Foote,  in  his 
"  Congress  shall  make  no  law  respect-  very  able  address  to  you,  spoke  with 
ing  an  establishment  of  religion,  or  something  like  contempt  of  the  per- 
prohibiting  the  free  exercise  thereof."  son  he  called  '  the  late  Mr.  Starkie.' 

On    this    Judge    Story   proceeds :  He  did  not  know  Mr.  Starkie ;  he  did 

"  Now  there  will  probably  be  found  not  know  how  able  and  how  good  a 

few   persons  in   this   or   any  other  man  he  was.    Mr.  Starkie  died  when 

Christian  country  who  would  delib-  I  was  young;  but  I  knew  him,  and 

erately  contend  that  it  was  unreason-  every  one  who  knew  him  knew  that 

able  or  unjust  to  foster  and  encourage  he  was  a  man  not  only  of  remarkable 

the  Christian  religion  generally  as  a  power  of  mind,  but  of  opinions  liberal 
matter  of  sound  policy  as  well  as  of  in  the  best  sense;  and  if  ever  the  task 

revealed  truth.  of  law-making  could  be  safely  left  in 

'*  The  real  object  of  the  amendment  the  hands  of  any  man  perhaps  it  might 

was  not  to  countenance,  much  less  to  have  been  in  his.     But,  what  is  more 

advance,  Mahometanism,  or  Judaism,  material  to  the  present  purpose,  the 

or  infidelity,  by  prostrating  Christian-  statement  of  the  law  by  Mr.  Starkie 

ity ;  but  to  exclude  all  rivalry  among  has  again  and  again  been  assented  to 

Christian  sects,  and  to  prevent  any  by  judges  as  a  correct  statement  of 

national  ecclesiastical  establishment  the  existing  law.    I  will  read  it  to 

which  should  give  to  an  hierarchy  the  you,  therefore,  as  expressing  what  I 

exclusive  patronage  of  the  national  laid  down  to  you  as  law  in  words  far 

government.  It  thus  cut  off  the  means  better  than  any  at  my  command : 

of  religious  persecution  (the  vice  and  *' '  There  are  no  questions  of  more 

pest  of  former  ages),  and  of  the  sub-  intense  and  awful  interest  than  those 

version  of  the  rights' of  conscience  in  which  concern  the  relations  between 

matters  of  religion,  which  had  been  the  Creator  and  the  beings  of  His  crea- 

trampled  upon  almost  from  the  days  tion;  and  though,  as  a  matter  of  discre- 

of  the  apostles  to  the  present  age."  tion  and  prudence,  it  might  be  better 

See  Campbell's  Lives  of  Ch.  Justices,  to  leave  the  discussion  of  such  matters 

ii.  512.  to  those  who,  from  their  education  and 
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the  religious  sense  of  individuals,  irrespective  of  the  truth  of  those 
religious  views  or  the  extent  of  their  prevalence.^ 


habits,  are  most  likely  to  form  correct  mislead  the  ignorant  and  unwary,  is 
conclusions,  yet  it  cannot  be  doubted  the  criterion  and  test  of  guilt, 
that  any  man  has  a  right,  not  merely  "  *  A  malicious  and  mischieyous  in- 
to judge  for  himself  on  such  subjects,  tention,  or  what  is  equivalent  to  such 
but  also,  legally  speaking,  to  publish  an  intention,  in  law,  as  well  as  morals 
his  opinions  for  the  benefit  of  others.  — a  state  of  apathy  and  indifference 
When  learned  and  acute  men  enter  to  the  interests  of  society,  is  the  broad 
upon  these  discussions  with  such  laud-  boundary  between  right  and  wrong.' 
able  motives,  their  very  controversies,  "  Now  that  I  believe  to  be  a  correct 
even  where  one  of  the  antagonists  statement  of  the  law." 
must  necessarily  be  mistaken,  so  far  In  this  case  the  defendants  were 
from  producing  mischief,  must  in  gen-  indicted  for  blasphemous  libel  in  the 
eral  tend  to  the  advancement  of  truth,  publication  of  certain  cartoons,  etc.,  in 
and  the  establishment  of  religion  on  a  newspaper  called  the  Freethinker, 
the  firmest  and  most  stable  founda-  The  jury  were  directed  that  a  blasphe- 
tions.  The  very  absurdity  and  folly  mous  libel  did  not  consist  in  an  honest 
of  an  ignorant  man,  who  professes  to  denial  of  the  truths  of  the  Christian 
teach  and  enlighten  the  rest  of  man-  religion,  but  in  "  a  wilful  intention  to 
kind,  are  usually  so  gross  as  to  render  pervert,  insult,  and  mislead  others  by 
his  errors  harmless ;  but  be  this  as  it  means  of  licentious  and  contumelious 
may,  the  law  interferes  not  with  his  abuse  applied  to  sacred  subjects;  "and, 
blunders  so  long  as  they  are  honest  further,  that  an  authority  to  publish 
ones,  justly  considering  that  society  libellous  matter  was  not  a  presumption 
is  more  than  compensated  for  the  par-  of  law,  but  a  question  of  fact.  See 
tial  and  limited  mischief  which  may  comments  in  Whart.  Ck)m.  Am.  Law, 
arise  from  the  mistaken  endeavors  of  J  22. 

honest  ignorance,  by  the  splendid  ad-  By  Sir  J.  F.  Stephen,  on  the  other 
vantages  which  result  to  religion  and  hand,  it  is  maintained  that  it  is  bias- 
to  truth  from  the  exertions  of  free  and  phemy  at  common  law  to  deny  the 
unfettered  minds.  It  is  the  mischiev-  truth  of  Christianity,  no  matter  how 
ous  abuse  of  this  state  of  intellectual  temperate  and  decent  may  be  the  terms 
liberty  which  calls  for  penal  censure,  used.  The  subject  is  reviewed  with 
The  law  visits  not  the  honest  errors,  much  ability  by  Mr.  John  Macdonnell 
but  the  malice  of  mankind.  A  wilful  in  the  Fortnightly  Review  for  June, 
intention  to  pervert,  insult,  and  mis-  1883,  it  being  shown  by  him  that  so 
lead  others  by  m^ns  of  licentious  and  far  from  this  being  settled  law  it  never 
contumelious  abuse  applied  to  sacred  was  maintained,  before  the  eighteenth 
subjects,  or  by  wilful  misrepresenta-  century,  that  of  blasphemy  as  such  the 
tions  or  artfiil  sophistry,  calculated  to  secular  courts  had  any  jurisdiction. 

^  This    is   illustrated    in   Com.  v.  ble  offence  at  common  law  to  parade 

Haines,  4  Clark,  (Phila.)  17, 1824 ;  6  in  a  city  a  stuffed  "  Paddy,"  as   an 

Penn.  L.  J.  239  (Whart.  Crim.  Ev.  effigy  of  St.  Patrick,  and  thus  to  in- 

3  91),  where  it  was  rightly  held  by  suit  and   provoke    Roman    Catholic 

Gibson,  C.  J.,  that  it  was  an  indicta-  Irish. 
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The  prisoner's  mere  confession  that  he  used  the  words  charged 
will  not  authorize  a  conviction  for  blasphemy.  The  prosecutor 
must  show  that  some  one  heard  the  words.^ 


ni.    OBSCENE  LIBELS. 

§  1606.  It  is  an  indictable  offence  at  common  law  to  publish,  or 
expose  to  public  view,  an  obscene  book,  photograph,  or  print  f 

The  first  secular  proBCcations  were  di-  619, 1855 ;  Com.  v.  Holmes,  17  Mass. 
reeled,  in  Queen  Anne's  time,  against  386,  1821;  Com.  v.  Dejardin,  126 
persons  denying  the  doctrine  of  the  Ibid.  46,  1878 ;  People  v.  Mailer,  89 
Trinity,  the  ground  being  that  such  Hun,  209,  1886 ;  Knowles  v.  State,  8 
persons  were  excluded  from  the  act  of  Day,  108,  1821 ;  People  t;.  Hallen- 
toleration,  and  that  by  the  force  of  such  beek,  2  Abb.  (N.  C.)  661, 1876;  Com. 
exclusion  such  denial  was  made  a  penal  v,  Sharpless,  2  S.  &  B.  91, 1815;  Mc- 
offence.  This  position  was  afterward  Nair  v.  People,  89  111.  441, 1878 ;  Bell 
embodied  in  a  statute  (9  &  10  Will.  v.  State,  1  Swan,  42,  1850 ;  State  v. 
III.)  which  made  it  indictable  not  only  Appling,  25  Mo.  815,  1872. 
to  deny  the  doctrine  of  the  1  Vinity,  but  In  R.  ».  Hicklin,  L.  R.  8  Q.  B.  860, 
to  deny  the  truth  of  Christianity  and  1868,  Cockbum,  C.  J.,  said :  ''  The  test 
the  inspiration  of  the  Bible.  This  of  obscenity  is  this,  whether  the  ten- 
statute,  howeyer,  was,  in  1818,  re-  dency  of  the  matter  charged  as  ob- 
pealed,  and  with  the  repeal  the  limita-  scenity  is  to  deprave  and  corrupt 
tion  in  the  act  of  toleration  may  be  those  whose  minds  are  open  to  such 
said  to  have  fallen  away.  This  con-  immoral  influences  \"  " &  definition," 
elusion,  however,  is  disputed  by  Sir  J.  says  the  Alb.  L.  J.,  June  21,  1879, 
F.  Stephen,  not  only,  as  we  have  seen,  "  which  was  substantially  adopted  by 
in  his  History  of  Criminal  Law,  but  in  Judge  Benedict  in  his  charge  to  the 
a  pamphlet  published  by  him  in  1884  jury  in  U.  S.  v.  Bennet,  6  Blatch.  C. 
(see  London  Law  Times,  June  7, 1884,  C.  338, 1879.  The  definition  given  by 
p.  91).  But  the  sounder  view  is,  that  Judge  Clark,  on  the  trial  of  the 
blasphemy^  as  is  stated  in  the  text,  is  indictment  of  Heywood  under  the 
only  indictable  when  uttered  in  such  a  same  statute,  was :  "A  book  is  said 
way  as  to  insult  those  against  whom  it  to  be  obscene  which  is  offensive  to 
is  directed,  and  in  this  way  to  provoke  decency  or  chastity,  which  is  im- 
public  disquiet  and  a  breach  of  the  modest,  which  is  indelicate,  impure, 
peace.  It  is  not  necessary,  however,  causing  lewd  thoughts  of  an  immoral 
as  seems  to  be  intimated  by  Lord  Cole-  tendency."  Hence  in  U.  S.  v.  Ben- 
ridge,  that  such  blasphemy,  to  be  in-  net,  (Alb.  L.  J.,  June  21,  1879,)  it 
dictable,  should  be  directed  against  the  was  held  that  under  the  federal  stat- 
prevalent  religious  belief.  To  insult  ute  prohibiting  the  mailing  of  ob- 
the  religious  belief  of  a  minority  is  in  scene  publications,  it  was  for  the  jury 
this  sense  as  indictable  as  to  insult  the  to  determine  whether  a  publication 
religious  belief  of  a  majority.  was  obscene. 

^  People  V.  Porter,  2  Park.  C.  R.  In  Montross  v.  State,  (Ga.)  17  Rep. 

14.  783, 1884,  a  conviction  of  the  vendor 

'  State  V,  Brown,  1  Williams,  (Vt.)  of  the  Police  Gazette  was  sustained, 

477 


§  1606.]                         *         CBiMES.  [book  II. 

or  to  publioly  utter  obscene  language  ;^  and  so  of  any 
indictable    publication  or  other  exhibition  tending  to  corrupt  the 

cation  or  exhibition  waa  made  for  the  purpose  of  showing 

and  it  was  held  inadmissible  to  put  in  yersal  principle  that  when  a  man  is 

evidence  other  newspapers  alleged  to  charged  with  doing  an  act '  (that  is, 

be  more  indecent.  a  wrongful  act,  without  any  legal  jus- 

^  Barker  v.  Com.,  19  Pa.  412, 1852 ;  tification),  'of which  the  probable  con- 
Bell  V,  State,  1  Swan,  42,  Supra,  sequence  may  be  highly  injurious,  the 
i  1603.  intention  is  an  inference  of  law  result- 

'  Supra,  {  1432 ;  B.  v.  Hicklin,  L.  ing  from  the  doing  the  act.'    And 

B.  8  Q.  B.  360, 1868 ;  0pm.  v.  Holmes,  although  the  appellant  may  haye  had 

17  Mass.  336, 1821 ;  Knowles  v.  State,  another  object  in  yiew,  he  must  be 

8  Day,  103, 1821 ;  Com.  v.  Sharpless,  2  taken  to  have  intended  that  which  Lb 

S.  &  B.  91, 1815.  the  natural  consequence  of  the  act. 

B.  V.  Hicklin,  ut  supra,  the  cases  If  he  does  an  act  which  is  illegal,  it 

were  thus  reyiewed  by  Blackburn,  J. :  does  not  make  it  legal  that  he  did  it 

"  In  the  case  of  B.  v.  Mozon,  2  Mod.  with  some  other  object.    That  is  not 

S.  Tr.  356,  and  in  many  of  the  in-  a  legal  excuse,  unless  the  object  was 

stances  cited  by  Mr.  Kydd,  a  book  such  as  under  the  circumstances  ren- 

had   been   published   which   in   its  dered  the  particular  act  lawful.   That 

nature  was  such  as  to  be  called  ob-  is  illustrated  by  the  same  case  of  B. 

scene  or  mischiey<yis,  and  it  might  be  v.  Dixon,  8  M.  &  S.  11.    The  question 

held  to  be  a  misdemeanor  to  publish  in  that  particular  case  was,  whether 

it ;  and  on  that  account  an  indictable  or  not  an  indictment  would  lie  against 

offence.    In  Moxon's  Case,  mpra,  the  a  man  who  unlawfully  and  wrongfully 

publication  of  Shelley's '  Queen  Mab '  gaye  to  children  unwholesome  bread, 

waa  found  by  the  jury  to  be  an  in-  but  without  intent  to  do  them  harm, 

dictable  offence ;  I  hope  I  may  not  be  The  defendant  was  a  contractor  to 

understood  to  agree  with  what   the  supply  bread  to  a  military  asylum, 

jury  found,  that  the  publication  of  and  he  supplied  the  children  with 

*  Queen  Mab '  was  sufficient  to  make  bread  which  was  unwholesome  and 

it  an  indictable  offence.    I  belieye,  as  deleterious,  and  although  it  was  not 

eyerybody  knows,  that  it  was  a  prose-  shown  or  suggested  that  he  intended 

cution  instituted  merely  for  the  pur-  to  make  the  children  suffer,  yet  Lord 

pose  of  yexation  and  annoyance.    So,  EUenborough  held  that  it  was  quite 

whether  the  publication  of  the  whole  sufficient  that  he  had  done  an  unlaw- 

works  of  Dryden  is  or  is  not  a  misde-  fill  act  in  giying  them  bread  which 

meanor,  it  would  not  be  a  case  in  was  deleterious,  and  that  an  indict- 

which  a  prosecution  would  be  proper ;  ment  could  be  sustained,  as  he  must 

and  I  think  the  legislature  put  in  that  be  taken  to  intend  the  natural  conse- 

proyision  in  order  to  prevent  proceed-  quences  of  his  act.    So  in  the  case  in 

ings  in  such  cases."  which  a  person  carried  a  child  which 

"  I  take  the  rule  of  law  to  be,  as  was  suffering  from  a  contagious  dis- 

stated  by  Lord  EUenborough  in  B.  v,  ease  along  the  public  road,  to  the  dan- 

Dixon,  3  M.  &  S.,  at  p.  15,  in  the  short-  ger  of  the  health  of  all  those  who  hap- 

est  and  clearest  manner :  '  It  is  a  uni-  pened  to  be  in  that  road,  it  was  held 
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the  errors  of  an  obnoxious  party  either  political  or  religious.*  It 
is  not  necessary,  in  such  a  case,  to  aver  the  offence  to  be  a  common 
niUsance;  the  indictment  being  for  an  action  of  evil  example.' 
Where  the  object  of  a  publication  or  exhibition  is  to  excite  and  play 

to  be  a  misdemeanor,  without  its  be-  it  a  fair  and  proper  comment,  or  id  it 
ing  alleged  that  the  defendant  in-  not  more  injurious  than  the  circum- 
tended  that  anybody  shquld  catch  the  stances  warranted  ?  But,  on  the  other 
disease.  B.  v.  VantandillOi  4  M.  &  8.  hand,  it  has  neyer  been  held  that  the 
78.  Lord  Ellenborough  said  that  if  occasion  being  lawflil  can  justify  any 
there  had  been  any  necessity,  as  sup-  libel,  however  gross.  I  do  not  say 
posed,  for  the  defendant's  conduct,  this  there  is  anything  illegal  in  taking  the 
would  have  been  matter  of  defence,  view  that  the  Roman  Catholics  are  not 
If,  on  the  other  hand,  the  smallpox  right.  •  Any  Protestant  may  say  that 
hospital  were  on  fire,  and  a  person  in  without  saying  anything  illegal.  Any 
endeavoring  to  save  the  infected  in-  Roman  Catholic  may  say,  if  he  pleases, 
mates  from  the  flames  took  some  of  that  Protestants  are  altogether  wrong, 
them  into  the  crowd,  although  some  of  and  that  Boman  Catholics  are  right, 
the  crowd  would  be  liable  to  catch  the  There  is  nothing  illegal  in  that  But 
smallpox,  yet,  in  that  case,  he  would  I  think  it  never  can  be  said  that  in 
not  be  guilty  of  a  wrongful  act,  and  he  order  to  enforce  your  views  you  may 
does  not  do  it  with  a  wrong  intention,  do  something  contrary  to  public  moral- 
and  he  would  have  a  good  defence,  as  ity ;  that  you  are  at  liberty  to  publish 
Lord  Ellenborough  said,  under  not  obscene  publications,  and  distribute 
guilty.  To  apply  that  to  the  present  them  amongst  everyone— school-boys 
case :  the  recorder  has  found  that  one-  and  everyone  else — when  the  inevit- 
half  of  this  book  is  obscene,  and  no-  able  effect  must  be  to  iigure  public  mo- 
body  who  looks  at  the  pamphlet  can  rality,  on  the  ground  that  you  have  an 
for  a  moment  doubt  that  really  one-  innocent  object  in  view,  that  is  to  say, 
half  of  it  is  obscene,  and  that  the  in-  that  of  attacking  the  Roman  Catholic 
discriminate  circulation  of  it  in  the  religion,  which  you  have  a  right  to  do. 
way  in  which  it  appears  to  have  been  It  seems  to  me  that  never  could  be 
circulated  must  be  calculated  neces-  made  a  defence  to  an  act  of  this  sort, 
sarily  to  prejudice  the  morals  of  the  which  is,  in  fact,  a  public  nuisance.  If 
people.  The  object  in  this  case  (R.  v»  the  thing  is  an  obscene  publication, 
Hicklin)  was  to  produce  the  effect  of  then,  notwithstanding  that  the  wish 
exposing  and  attacking  the  Roman  was,  not  to  injure  public  morality,  but 
Catholic  religion,  or  practices  rather,  merely  to  attack  the  Roman  Catholic 
and  particularly  the  Roman  Catholic  religion  and  practices,  still  I  think  it 
confessional,  and  it  was  not  intended  would  be  an  indictable  offence.'' 
to  injure  public  morals ;  but  that  in  In  Pennsylvania  the  offence  is  pro- 
itself  would  be  no  excuse  whatever  for  hibited  by  Rev.  Code,  {  56. 
the  illegal  act.  The  occasion  of  the  ^  R.  v,  Hicklin,  ut  supra. 
publication  of  libellous  matter  is  never  '  Knowles  v.  State,  3  Day,  103, 
irrelevant,  and  is  for  the  jury;  and  1821.  See  State  v,  Appling,  25  Mo. 
the  jury  have  to  consider,  taking  into  315,  1857 ;  Ex  parte  Slattery,  3  Pike, 
view  the  occasion  on  which  matter  is  484, 1841. 
written  which  might  injure  another,  is 

479 


§  1607.]  CRIMES.  [book  II. 

upon  the  sexual  passions  of  others,  and  when  its  tendency  is  to 
excite  such  passions,  the  party  making  the  publication  or  exhibition 
is  indictable  at  common  law.^  Obscenity  does  not  depend  upon 
truth  or  falsity.  If  the  effect  be  to  deprave  and  corrupt  others,  the 
offence  is  complete.'  And  any  public  show  or  exhibition  which 
outrages  decency,  shocks  humanity,  or  is  contra  bonoa  moreSj  is 
punishable  at  common  law  as  a  nuisance.*  The  question  of 
obscenity  is  for  the  jury,*  and  experts  are  inadmissible  to  prove 
a  particular  exhibition  to  be  obscene. 

§  1607.  Persons  publishing  books  necessary  for  medical  instruc- 
Phiian-  ^^^^  ^^^  "^  liable  for  uttering  obscene  libels,  if  such 
thropicor  books  are  generally  and  non-professionally  disseminated, 
intent  no  and  the  effect  is  to  debauch  society,  or  to  make  money 
defence.  j^^  pandering  to  lascivious  curiosity.*  That  the  object  is 
philanthropic  or  scientific  is  no  defence,*  '^  if  the  publication  is  made, 
in  such  a  manner,  to  such  an  extent,  or  under  such  circumstances 

^  B.  V,  Hicklin,  L.  R.  8  Q.  B.  360.  test  of  obscenity  in  a  painting  or 
1868.  In  People  v,  Muller,  96  N.  Y.  statue,  whether  the  motive  of  the  paini- 
408, 1884,  some  of  the  pictures  "  repre-  ing  or  statue,  so  to  speak,  as  indicated 
sented  and  were  photographic  copies  by  it,  is  pure  or  impure;  whether  it  is 
of  paintings  which  had  been  ex-  naturally  calculated  to  excite  in  a 
hibited  in  the  salons  in  Paris  and  one  spectator  impure  imaginations,  and 
of  them  at  the  Centennial  Exhibition  whether  the  other  incidents  and 
in  Philadelphia,  and  among  them  qualities,  however  attractive,  were 
were  pictures  designated  "La  As-  merely  accessory  to  this  as  the  primary 
phyxie,"  "  After  the  Bath,"  and  **  La  or  main  purpose  of  the  representa- 
Baigneuse."  Thejury,  by  the  verdict  tion,"  p.  410,  per  Andrews,  J.  See, 
of  guilty,  inferentially  found  that  the  also.  Com.  v,  Landis,  8  Phila.  453, 
photographs    were    obscene  and  in-  1870. 

decent.    The  exhibits  were  produced       '  See  Smith  v.  State,  24  Tex.  App. 
on  the  argument  of  the  appeal  at  the  1,  1887. 

General  Term,  and  the  court  in  its  *  Supra,  H  1432,  1469 ;  Knowles  v, 
opinion  expressed  its  concurrence  with  State,  3  Day,  103,  1821.  See  B,  v, 
the  finding  of  the  jury,  saying  that  Sedley,  2  Stra.  791  (1  Geo.  II.) ;  B.  v. 
they  might  very  well  have  found  that  Hill,  Ibid,  790  (1  Geo.  II.);  B.  v.  Bead, 
the  photographs  were  both  indecent  Fost.  Bep.  98  (1  Geo.  II.) ;  B.  v.  Curl, 
and  obscene  ....  The  test  of  2  Stra.  789  (1  Geo.  II.)  j  B.  v.  Wilkes,  4 
an  obscene  book  was  stated  in  B.  v.  Burr.  2527, 2674  (10  Geo.  III.) ;  Willis 
Hicklin,  L  B.  3  Q.  B.  369,  to  be,  v.  Warren,  1  Hilt.  591, 1859. 
whether  the  tendency  of  the  matter  ^  Ibid.;  People  v,  Muller,  39  Hun, 
charged  as  obscenity  "is  to  deprave  207, 1886 ;  96  N.  Y.  409, 1884.  But  see 
and  corrupt  those  whose  minds  are  Smith  t;.  State,  24  Tex.  App.  1, 1887. 
open  to  such  immoral  influences  and  '  Com.  v.  Landis,  8  Phila.  453, 1870. 
who  might  come  in  contact  with  it.  '  Supra,  H  88,  119 ;  B.  v.  Hicklin, 
We  think  it  would,  also,  be  a  proper  L.B.  3  Q.B.  360, 1868.  See  it^fra,  i  1664. 
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as  to  exceed  what  the  public  good  requires  in  regard  to  the  particu- 
lar matter  published."^  Whether  the  effect  is  to  deprave  and  cor- 
rupt is  a  question  of  fact.  The  line  is  thus  correctly  drawn  by  the 
English  Commissioners  of  1869 :  "  It  shall  be  a  question  of  law 
whether  the  occasion  of  the  sale^  publication,  or  exhibition  is  such 
as  might  be  for  the  public  good,  and  whether  there  is  evidence  of 
excess  beyond  what  the  public  good  requires  in  the  manner,  extent, 
or  circumstances  in,  to,  or  under  which  the  sale,  publishing,  or  ex- 
hibition is  made,  so  as  to  afford  a  justification  or  excuse  therefor ; 
but  it  shall  be  a  question  of  fact  whether  there  is  or  is  not  such 
excess.  The  motives  of  the  seller,  publisher,  or  exhibitor  shall  in 
all  cases  be  irrelevant."* 


'  Steph.  Dig.  Grim.  Law,  art.  172.  Of  the  law  thus  expressed  he  gives 
*  English  Draft  Code  of  1879,  { 147.  the  following  illustrations : 
Sir  J.  F.  Stephen,  in  discussing  this  ''A.,  a  bookseller,  publishes  the 
topic,  says:  "  There  are  many  authors  work  of  a  casuist,  which  contains, 
— e.  g,,  Aristophanes,  Swift,  Defoe,  among  other  things,  obscene  matter. 
Babelais,  Boccacio,  Chaucer — whose  The  work  is  published  in  Latin,  and 
works  can  be  published  in  a  whole  appears,  from  the  circumstances  of  its 
without  the  possibility  of  a  prosecu-  publication,  to  be  intended  for  bond 
tion,  from  whom,  however,  extracts  fide  students  of  casuistry  only.  A.  has 
could  be  made  which,  if  put  together,  not  committed  a  misdemeanor, 
could  not  be  published  with  impun-  "  B.  extracts  the  obscene  matter 
ity ."  As  to  scientific  publications,  he  from  the  work  so  published,  translates 
adds  that "  the  line  between  obscenity  it  into  English,  and  sells  it  as  a 
and  purity  may  be  said  to  trace  itself,  pamphlet  about  the  streets  for  the  pur- 
as  is  also  the  case  in  reference  to  the  pose  of  throwing  odium  upon  casuists, 
administration  of  justice.  It  may  be  B.  has  committed  a  misdemeanor.'' 
more  difficult  to  draw  the  line  in  refer-  To  this  he  appends  the  following 
ence  to  works  of  art,  because  it  un-  note : 

doubtedly  is  part  of  the  aim  of  art  to  **  The  second  paragraph  of  this  il- 
appeal  to  emotions  connected  with  lustration  is  based  upon  B.  v,  Hicklin, 
sexual  passion.  Practically,  I  do  not  L.  B.  3  Q.  B.  360, 1868 ;  and  see  Steele 
think  any  difficulty  could  ever  arise,  v.  Brannan,  L.  R.  7  C.  P.  261,  1872. 
or  has  ever  arisen.  The  difference  be-  The  first  part  is  merely  my  suggestion 
tween  naked  figures  which  pure-  as  to  what  ought  to  be  held  to  be  the 
minded  men  and  women  could  criticise  law  if  the  question  should  arise,  but 
without  the  slightest  sense  of  impro-  the  point  cannot  be  called  clear, 
priety,  and  figures  for  the  exhibition  Keating,  J.,  referred,  in  passing,  to  the 
of  which  ignominious  punishment  question  in  Steele  v.  Brannan,  L.  B.  7 
would  be  the  only  appropriate  conse-  C.  P.  269,  270,  but  expressed  no  opin- 
quence,  makes  itself  felt  at  once,  ion  upon  it.  I  confine  this  article  to 
though  it  would  be  difficult  to  define  obscenity,  because  I  have  found  no  au- 
it."  Steph.  Dig.  Crim.  Law,  note  to  thority  for  the  proposition  that  the 
art.  172.    See  suj^ray  i  1482.  publication  of  a  work  immoral  in  the 

VOL.  II.— 31  481 


§  1609.]  CRIMES.  [book  n. 

§  1608.  The  obtaining  and  procuring  of  obscene  prints,  with  in- 
tent to  sell  them,  is  a  misdemeanor  ;^  but  it  has  been  held, 
obwene       though  wi^h  doubtful  accuracy,  that  the  mere  keeping  of 
Sirtribu-'     *fa«°^  with  that  intent  is  not; 

dvlubi*^  §  1609.  In  the  indictment,  when  the  offence  consists  of 

words  spoken,  it  has  been  said  that  the  averment  is  suffi- 
neednot^  ciently  exact  if  there  be  a  general  conformity  between  the 
fortJ  "'  words  laid  and  those  proved^  but  the  more  reasonable 
opinion  is  that  the  substance  of  what  is  allied  should  be 
strictly  proved/  As  is  elsewhere  noticed,  it  has  been  held  not 
necessary,  when  the  indictment  is  for  a  libel,  to  set  out  the  obscene 
language  in  full ;  it  being  considered  enough  to  aver  the  fact  of  the 
obscenity  of  the  writing,  and  to  give  this  as  an  excuse  for  not 
setting  it  forth/    And  however  much  doubt  may  be  thrown  on  this 

wider  sense  of  the  word  is  an  offence.  *  Ifrfra,  i  1616. 

A  man  might,  with  perfect  decency  of  *  U.  S.  i;.  Benedict,  16  Blatch.  888, 

expression,  and   in   complete    good  1879;  U.  S.  i;.  Kaltmeyer,  16  Fed. 

faith,  maintain  doctrine^  as  to  mar-  Bep.  760, 1883 ;  6  McCrary,  260 ;  State 

riage,    the    relation    of    the    sexes,  v.  Brown,  1  Wiliams,  (Vt.)  619, 1855 

the   obligation  of  truthfulness,   the  Com.  v.  Holmes,  17  Mass.  836,  1821 

nature  and  limits  of  the  rights  of  pro-  Com.  v.  Sharpless,  2  8.  &  B.  91, 1815 

perty,  etc.,  which  would  be  regarded  People  v,  Girardin,  1  Mich.  90, 1848 

as  highly  immoral  by  most  people,  McNair  v.  People,  89  HI.  441,  1878 

and  yet  (I  think)  commit  no  crime.  Fuller  i;.  People,  92  Ibid.  182,  1879 

Obscenity  and  immorality  in  this  wide  though  see  B.  v,  Bradlaugh,  38  L.  T 

sense  are  entirely  distinct  from  each  (N.  8.)  118, 1876 ;  L.  B.  3  Q.  B.  D.  607 

other.   The  language  used  in  reference  14CoxC.  C.  68;  8tate  v.  Hanson,  23 

to  some  of  the  cases  might  throw  doubt  Tex.  234, 1859.  That  the  reason  for  not 

on  this,  but  I  do  not  think  any  in-  setting  forth  should   be   specifically 

stance  can  be  given  of  the  punishment  averred,  and  that  the  libel  should  be 

of  the  decent  and  bond  fide  expression  individuated,  see  McNair  v.  People,  89 

of  opinions  commonly  regarded  as  im-  HI.  441,  1878.    And   see  discussion 

moral."  in  4  South.  Law  Jour.,  258  (June, 

To  same  effect  is  Com.  v,  Landis,  8  1878) ;  Whart.  Cr.  PI.  &  Pr.  {  177. 

Phila.  453, 1870.  For  form,  see  Whart.  Prec.  968 ;  State 

It  is  inadmissible  to  prove  that  in  v.  Haddock,  109  N.  C.  873,  1891 ;  that 

other  publications  equally  objection-  the  libel  need  not  be  set  out  in  full 

able  passages  are  to  be  found.    U.  8.  where  indictment  charges  in  terms  of 

V,  Bennett,  supra,  statute  defining  the  offence.    Smith  v, 

^B.  V.  Heath,  B.  &  B.  C.  C.  184.  State,24Tex.App.  1,1887;  that  where 

See  B.  V,  Fuller,  Ibid.  308.  obscene  publication   is  set  forth    in 

'  Dugdale  v.  B.,  1  Dears.  &  B.  64,  haec  verba  the  manner  of  publication 

1852 ;  1  El.  &  Bl.  435.     See  supra,  need  not  be  averred.    But  see,  as  to 

i  1432.  New  York,  People  v.  Danahy,  18  N.  Y. 

»  Bell  V.  State,  1  Swan,  (Tenn.)  42,  Sup.  467, 1892. 
1851.    See  Whart.  Cr.  PL  &  Pr.  {  203. 
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pointy  it  is  clear  that  an  indeoent  picture  need  not  be  copied  on  the 
indictment.^ 

§  1610.  The  scierUery  in   a  count  for  selling  obscene  Scienter. 
publications,  should  be  inserted.' 

As  has  been  seen^  two  persons  may  be  jointly  indicted  for  singing 
an  obscene  song.* 

rV.    SEDITIOUS  LIBELS. 

§  1611.  Every  man  may  publish  temperate  investigations  on  the 
nature  and  form   of   government.     Such    matters    are 
proper  for  public  information;^  but  if  the  object  and  aixned ma- 
effect  of  the  publication  be   to  disturb  the  peace  of  the^ezift- 
families,   or  the  quiet  of  society,  or  the  existence  of  ^^^^^^ 
government,  either  federal  or  State,  it  becomes  subject  to  mentin- 

?j.^         xB  dictable. 

indictment.^ 

^  Com.  V.  BharplesSy  2  S.  &  B.  91,  into  hatred  or  contempt^  or  to  excite 

1815.    As  to  variance  in  describing  disafection  against  the  person  of,  her 

obscene  pictures,  see  Com.  v,  Dejardin,  Majesty,  her  heirs  or  successors,  or  the 

126  Mass.  46, 1878.  government  and  constitution  of  the 

'  Supra,  i  119.  United  Kingdom  as  by  law  established, 

*  B.  V.  Benfield,  2  Burr.  980, 1760.  or  either  House  of  Parliament,  or  the 

Supra,  2  1608.  administration  of  justice,  or  to  excite 

^  See  B.  V,  Collins,  9  C.  &  P.  456 ;  her  Migesty's  subjects   to    attempt, 

B.  V.  Sullivan,  11  Cox  C.  C.  44,  and  otherwise  than  by  lawful  means,  the 
cases  cited  ir^ra.  alteration  of  any  matter  in  Church  or 

'  Hawk.  P.  C.  c.  73,  s.  7 ;  King  i;.  State  by  law  established,  or  to  raise 
Beere,  12  Mod.  221  (10  Will.  III.) ;  discontent  or  disaffection  among  her 
King  V,  Laurence,  12  Mod.  311  (11  Majesty's  subjects,  or  to  promote  feel- 
Will.  III.) ;  B.  «.  Bedford,  Gilbert's  ings  of  ill-will  and  hostility  between 
Cases,  297  (12  &  13  Anne) ;  B.  v.  different  classes  of  such  subjects.  60 
Tutchin,  5  St.  Trials,  527, 1654 ;  B.  v,  Geo.  III.  &  1  Geo.  IV.  c.  8 ;  and 
Franklin,  9  Ibid.  276,  1683 :  B.  v.  O'Connell  v.  B.,  11  CI.  &  F.  155,  234. 
Horn,  Ibid.  1683.    Re  Crowe,  3  Cox       ^'An    intention   to  show  that  her 

C.  C.  123, 1849 ;  Thomas  v.  Croswell,  Majesty  has  been  misled  or  mistaken 
7  Johns.  264,  1810 ;  King  v.  Boot,  4  in  her  measures,  or  to  point  out  errors 
Wend.  113,1829;  Cramer  v.  Biggs,  17  or  defects  in  the  government  or  con- 
Ibid.  209,  1837 ;  Besp.  v.  Dennie,  4  stitution  as  by  law  established,  with  a 
Yeates,  270,  1805 ;  Com.  v.  Meeser,  1  view  to  their  reformation,  or  to  excite 
Brewst  492, 1867 ;  Bobbins  v.  Tread-  her  Majesty's  subjects  to  attempt  by 
way,  2  J.  J.  Marsh.  540,  1829.  See,  lawful  means  the  alteration  of  any 
for  forms,  Whart.  Prec.  953,  etc.  matter  in  Church  or  State  by  law  es- 

In  Steph.  Dig.  Crim.  Law  we  have  tablished,  or  to  point  out,  in  order  to 

the  following :  their  removal,  matters  which  are  pro- 

^^  ducing,  or  have  a  tendency  to  pro- 

Article  93.  ^^^^^  feelings  of  hatred  and  ill-will 

"  Seditious  Intention  defined, — A  sedi-  between  classes  of  her  Majesty's  sub- 
tious  intention  is  an  intention  to  bring  jects,  is  not  a  seditious  intention.     B. 
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Yet  while  such  is  no  doubt  the  law^  prosecutions  of  this  class 
have  recently  fallen,  in  England  as  well  as  in  the  United  States, 
for  several  reasons,  into  disuse.  In  the  first  place,  it  is  now  gene- 
rally felt  that  unless  criticism  be  permitted  to  penetrate  even  to  the 
foundations  of  government,  revolution  rather  than  reform  may 
result.  Time,  says  Bacon,  is  the  greatest  of  destructives;  and 
truth  is  to  be  constantly  employed  in  repairing  the  breaches  which 
time  makes.  The  wise  conservative,  therefore,  is  often  apparently 
the  most  destructive  radical ;  as  he  is  the  most  prudent  repairer 
who,  when  the  piers  of  a  bridge  are  weakened  by  a  storm,  advises 
that  the  work  of  reconstruction  should  begin  at  the  foundation.  To 
prevent  the  application  of  revolutionary  criticism  to  government  is 
of  all  modes  of  government  the  most  revolutionary.  And  closely 
allied  with  this  position  is  another,  that  among  countries  used  to 
freedom  libels  only  begin  to  bring  the  State  into  contempt  when 
they  are  prosecuted  by  the  State  as  contemptuous.  The  sedition 
laws,  for  instance,  were  among  the  chief  causes  of  the  overthrow  of 
the  administration  of  John  Adams ;  and  their  repeal  one  of  the  chief 
causes  of  the  popularity  of  that  of  Jefferson.  If,  however,  seditious 
libels  are  to  be  prosecuted,  it  is  well  to  keep  in  mind  the  noble 
words  of  princes  from  whose  edicts  the  English  common  law,  imbued 
as  it  is  in  so  many  other  respects  with  the  spirit  of  freedom,  has 
much,  in  reference  to  the  law  of  libel,  to  learn  :  "  Imppp.  Theodo- 
sius,  Arcadius  et  Honorius,  A.  A.  A.,  Rufino  P.  P.  Si  quis  mo- 
destiae  nescius  et  pudoris  ignarus  improbo  petulantique  maledicto 
nomina  nostra  crediderit  lacessenda,  ac  temulentia  turbulentus  ob- 
trectator  temporum  nostrorum  fuerit,  eum  poenae  nolumus  eubiu- 
gari  neque  durum  aliquid  nee  asperum  aijstinerey  qtioniam,  si  ex 
levitate  proceaseritj  contemneTidum  est,  d  ex  insaniay  miseratione 
diffnimmum,  «  ab  injuria,  remittendvm,^'^ 

§  1612.  Libels  on  the  executive,  if  couched  in  such  a  shape  as  to 
bring  the  government  into  contempt,  are  by  the  English  common 
law  the  subjects  of  penal  prosecution.*     Whether  the  defendant 

V,  Lambert  and  Perry,  2  Camp.  398 ;  tious,  every  person  must  be  deemed  to 

R.  V,  Vincent,  9  C.  &  P.  91.  intend  the  consequences  which  would 

naturally  follow  from  his  conduct  at 
"Abticle  94.  |.jj^g  |..j^g  ^^^  ^jj^gj.  ^^^  circumstances 

"  Premmpiifm  04  to  Intention, — In  de-  in  which  he  so  conducted  himself." 

termining  whether  the  intention  with  ^  L.  un.  Cod.  si  quis  imperatori  ma- 

which  any  words  were  spoken,  any  ledixerit  (9.  7). 

document  was  published,  or  any  agree-  '  See  4  Bl.  Com.  423 ;  R. «.  Harvey, 

ment  was  made,  was  or  was  not  sedi-  2  B.  &  C.  257, 1823 ;  8  D.  &  R.  464; 
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really  intended  by  his  publication  to  alienate  the  affections  of  the 
people  from  the  government   has  been   held  by  Lord  ^     _    , 

*,,/    ,  ,  ®,  .,,-r>  1..  1       Soof  Ubeli 

fjUenborough  not  to  be  material.  But  to  this  it  may  be  on  ezecu- 
properly  objected  that  though  a  mixture  of  other  motives  *^®* 
is  no  defence,^  yet  to  a  seditious  libel  either  a  seditious  motive  is 
essential;  or  such  recklessness  as  in  itself  implies  criminal  liability. 
And  if  there  be  reasonable  ground  for  a  belief  by  the  defendant  in 
the  facts  stated^  and  no  proof  of  malice^  censures  of  this  class  are 
not  indictable.' 

§  1612  a.  According  to  Sir  J.  F.  Stephen,  "  Every  one  is  guilty 
of  a  misdemeanor  who  publishes  any  libel  tendinc:  to  de- 
grade,  revile,  or  expose  to  hatred  and  contempt  any  for-  on  foreign 
eign  prince  or  potentate,  ambassador,  or  other  foreign  p*^^®"* 
dignitary,  with  intent  to  disturb  peace  and  friendship  between  the 
United  Kingdom  and  the  country  to  which  any  such  person  be- 
longs.''^   No  doubt  this  is  the  rule  at  common  law,  whenever  the 

B.  v.  Cobbett,  Holt  on  Libel,  114 ;  tion  of  the  court,  as  in  other  cases." 

Starkie  on  Libel,  522,  and  comments.  The  salient  point  of  the  libel  was  as 

8upra,  {  1611.  follows :  "  Whenever  I  shall,  on  the 

^  B.  V.  Burdett,  4  B.  &  Aid.  95,  part  of  the  executive,  see  every  con- 

1820;  B.  V.  Harvey,  2  B.  &  C.  267,  sideration  of  the  public  welfare  swal- 

1828 ;  3  D.  &  B.  464.  lowed  up  in  a  continual  grasp  for 

In  U.  S.  V.  Lyon,  Whart.  St.  Tr.  power,  in  an  unbounded  thirst  for 
836,  the  indictment  being  for  a  libel,  ridiculous  pomp,  foolish  adulation, 
the  object  of  which  was  "  to  stir  up  and  selfish  avarice,"  etc.  The  defen- 
sedition  and  to  bring  the  President  dant,  then  a  member  of  Congress,  was 
and  the  government  of  the  United  convicted,  imprisoned,  and  fined.  The 
States  into  contempt,"  Judge  Pater-  prosecution,  however,  was  impolitic, 
son,  in  charging  the  jury,  said :  "  The  if  within  the  letter  of  the  statute ;  and 
only  question  you  are  to  consider  is  was  followed  soon  afterward  by  the 
that  which  the  record  submits  to  you.  repeal  of  the  statute  and  the  over- 
Did  Mr.  Lyon  publish  the  writing  throw  of  the  party  in  power.  "  The 
given  in  the  indictment?  Did  he  do  bringing  the  government  into  con- 
so  seditiously?  ...  As  to  the  tempt,"  alleged  by  the  indictment, 
second  point,  you  will  have  to  consider  was  done  far  more  efiectively  by  the 
whether  language  such  as  that  here  prosecution  than  by  the  libel, 
complained  of  could  have  been  uttered  '  Supra^  {  119. 
with  any  other  intent  than  that  of  *  See  Brightly 's  Pa.  Dig.  1631, 
making  odious  or  contemptible  the  citing  Com.  v,  Beed,  30  Leg.  Int.  424, 
President  and  government,  and  bring-  1873. 

ing  them  both  into  disrepute."    By  *  Steph.  Dig.  Crim.  Law,  art.  99.  To 

the  statute,  afterward  repealed,  under  this  is  appended  the  following  note : 

which  this  prosecution  took  place,  "  B.  v.D'Eon,  1  Blac.  510 ;  B.  v.  Lord 

"the  jury  have  a  right  to  determine  G.  Gordon,  22  St.  Tr.  213-233.    (This 

the  law  and  the  fact,  under  the  direc-  was  the  case  of  a  libel  on  Marie  An- 
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intent  and  effect  are  to  stir  up  ill  feeling  with  the  power  assailed. 
Such  a  prosecution  may  be  instituted  in  a  State  oourt.^  By 
statute  in  England  offences  of  this  class  are  subject  to  distinc- 
tive penalties.* 


toinette  seven  years  after  the  defend-  vior ;  but  he  still  perseveres  in  his 
ant's  acquittal  for  high  treason.)  B.  nefisu-ious  publications ;  he  has  ran- 
i;.  Vint,  1801.  Vint  wrote  of  the  Em-  sacked  our  language  for  terms  of  insult 
peror  Paul,  'The  Emperor  of  Russia  is  and  reproach,  and  for  the  basest  accu- 
rendering  himself  obnoxious  to  his  sations  against  every  ruler  and  distin- 
subjects  by  various  acts  of  tyranny,  guished  character  in  France  and  Spain 
and  ridiculous  in  the  eyes  of  Europe  by  with  whom  we  chance  to  have  any  in- 
hifl  inconsistency.'  Starkie,  by  Folk-  tercourse,  which  it  is  scarce  in  nature 
ark,  669.  B.  v.  Peltier,  28  St.  Tr.  629 ;  to  forgive ;  in  brief,  he  braves  his  re- 
6th  Bep.  C.  L.  Com.  art.  50,  p.  34."       cognizance  and  the  laws.    It  is  now 

^  In  Chief  Justice  McKean's  charge  with  you,  gentlemen  of  the  grand  jury, 
to  the  grand  jury  of  Philadelphia,  in  to  animadvert  on  his  conduct ;  without 
1797,  in  view  of  the  prosecution  of  your  aid  it  cannot  be  corrected.  The 
Cobbett  for  libelling  the  Spanish  min-  government  that  will  not  discounte- 
ister,  occurs  the  following :  nance,  may  be  thought  to  adopt  it,  and 

''At  a  time  when  misunderstandings  be  deemed  justly  chargeable  with  all 
prevail  between  the  Bepublic  of  France  the  consequences, 
and  the  United  States,  and  when  our  "  Every  nation  ought  to  avoid  giving 
general  government  has  appointed  any  real  offence  to  another.  Some 
public  ministers  to  endeavor  to  effect  medals  and  dull  jests  are  mentioned 
their  removal,  and  restore  the  former  and  represented  as  a  ground  of  quarrel 
harmony,  some  ofthejoumals  or  news-  between  the  English  and  Dutch  in 
papers  in  the  city  of  Philadelphia  have  1672,  and  likewise  called  Louis  the 
teemed  with  the  most  irritating  invec-  XIV.  to  make  an  expedition  into  the 
tives,  couched  in  the  most  vulgar  and  United  Provinces  of  the  Netherlands 
opprobrious  language,  not  only  against  in  the  same  year,  and  nearly  ruined 
the  French  nation,  and  their  allies,  but  the  commonwealth, 
the  very  men  in  power  with  whom  the  "  We  are  sorry  to  find  our  endeavors 
ministers  of  our  country  are  sent  to  in  this  way  have  not  been  attended 
negotiate.  These  publications  have  an  with  all  the  good  effects  that  were  ex- 
evident  tendency,  not  only  to  frustrate  pected  from  them;  however,  we  are 
a  reconciliation,  but  to  create  a  rap-  determined  to  pursue  the  prevailing 
ture,  and  provoke  a  war  between  the  vice  of  the  times  with  zeal  and  indig- 
sister  republics,  and  seem  calculated  nation,  that  crimes  may  no  longer  ap- 
to  villifyi  nay  to  subvert,  all  republi-  pear  less  odious  for  being  fashionable, 
can  governments  whatever.  nor  the  more  secure  from  punishment 

"  Impressed  with  the  duties  of  my  from  being  popular." 
station,  I  have  used  some  endeavors      The  indictment  was  ignored,  so  the 
for  checking  these  evils,  by  binding  prosecution   went   no   further.     See 
over  the  editor  and  printer  of  one  of  Whart.  State  Tr.  828,  for  full  report, 
them,  licentious  and  virulent  beyond      '  B.  v.  Most,  L.  B.  7  Q.  B.  D.  244, 
all  former  example,  to  his  good  beha-  1881,  cited  mpra,  i  179. 
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§  1613.  Libels  on  the  l^slature  may  be  regarded  not  only  as 
tending  to  breaches  of  the  peace,  but  as  high  breaches 
of  privil^e.^  They  may  also  be  punished  as  contempts,  on  legiaia- 
But  while  it  may  be  proper  to  prosecute  criminally  the  ""' 
author  of  a  libel  charging  a  legidcdor  with  corruption,  criticisms,  no 
matter  how  severe,  on  a  legislature,  are  within  the  range  of  the  lib- 
erty of  the  press,  unless  the  intention  and  effect  be  seditious.' 

§  1614.  Intemperate  reflections  qu  the  proceedings  of  courts  of 
justice,  when  bringing  public  justice  into  contempt,  are  soof  libeli 
distinctively  libellous.'  As  hereafter  seen,  it  is  libellous  ^^  «>«rt». 
even  to  publish  a  correct  account  of  judicial  proceedings  if  accom- 
panied with  comments  and  insinuations  tending  to  asperse  a  man's 
character.*  It  is  libellous,  also,  to  charge  a  judge  or  jury  with 
malice  or  corruption.^  But  a  constitutional  guaranty  of  freedom  of 
speech  applies  under  the  same  limitations  to  the  judiciary  as  to 
other  officials.' 

§  1615.  Seditious  words,  though  not  in  writing,  are  of  themselves 
indictable  when  publicly  uttered  with  malicious  intent.^  Great 
particularity,  however,  as  in  indictments  for  obscene  or 

n  J      .  •  'j.        i*  j.»  i*  xi-  •       1  Sedition! 

proiane  words,  is  requisite ;  tor  prosecutions  of  this  class  ^ord, 
are  perilous  agencies,  and  should  be  kept  within  bounds.  SJcLbie*^" 
Thus,  any  variance  in  substance  will  be  fatal ;    as  where 

*  See  Sir  W.  W.  Wynne  on  the  1826 ;  Thomaa  v,  Croewell,  7  Johns. 
House  of  Commons.  See,  also,  1  Mod.  264,1810.  A  fair  and  strict  report, 
144 ;  2  Ld.  Raym.  988 ;  1  Wils.  299 ;  however,  is  no  libel.  Lewis  v.  Walter, 
8  Term  B.  314;  14  East,  1.  In  this  4  B.  &  Aid.  605,  1821.  See  infra, 
country  may  be  noticed  Wm.Ketalta's  {1639.  Bichardson  t;.  State,  66  Md. 
Case,  Joum.  Assembly  of  New  York,  205,  1886. 

1795 ;  George  Clarke's  Case,  Ibid.  1810,  *  R.  v.  Spiller,  2  Show.  207,  1688 ; 

Joum.  of  Senate ;  Jefferson  Parliamen-  Com.  v.  Wright,  1  Cosh.  46, 1848,  and 

tary  Practice,  {  8 ;  Anderson's  Case,  cases  cited  mpra,  §  1595. 

Joum.  of  Congress,  January,  1818.  As  to  justices  of  the  peace,  see  B.  v. 

Compare  discussion  of  Hansard's  Case  Staples,  Andr.  228. 

in  Lord  Denman's  Life.  •  Storey  v.  People,  79  111.  45, 1875. 

«  Ir^ra,  j  1634.  »  Cro.  Jac.  407 ;    2  W.  Blac.  790. 

•  Holt's  Law  of  Libel,  170 ;  1  Hawk.  Whart.  Prec.  961 ;  Whart.  Cr.  PI.  & 
c.  78,  8.  8 ;  R.  v.  White,  1  Camp.  359,  Pr.  j  203. 

n. ;  R.  V,  Collins,  9  C.  &  P.  456, 1839 ;  In  the  English  Draft  Code  of  1879 

R.  V,  Staples,  Andr.  228 ;  Com.  v,  Snell-  we  have  the  following : 

ing,  15  Pick.  321, 1834 ;  Foster  v.  Com.,  ''  Seditious  words  are  words  expres- 

8  W.  &  S.  77, 1844,    See  Whart  Prec.  sive  of,  or  intended  to  carry  into  exe- 

944.    Richardson  v.  State,  66  Md.  205,  cution,  or  excite  others  to  carry  into 

1886.  execution,  a  seditious  intention."    As 

^  Com.  V.  Blanding,  8  Pick.  804,  to  this  the  commissioners  say :    "  On 
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the  words  were  set  out  in  the  indictment  in  the  third  person,  "JSTe 
m/*  etc.,  and  proved  to  have  been  spoken  in  the  second  person, 
"  You  are/'  etc.  ;^  and  where  the  words  set  out  imported  they  were 
spoken  of  a  thing  then  present,  and  the  words  were  proved  to  have 
been  spoken  of  a  thing  not  then  present.^ 

§  1616.  Slanderous  words  spoken  to  a  magistrate,  when  in  the 
execution  of  his  oi&ce,  are  of  themselves  indictable.* 

§  1617.  Where  the  illegal  libellous  writing  reflects  on  the  char- 
Public  offi-  acter  of  a  public  officer  or  professional  man  as  such,  it 
cutm"^"*"  ^^  ^^^  ^  general  necessary  to  prove  his  appointment  to 
need  not  the  office,  or  admission  to  the  profession,  because  that  is 
appoint^"  i^  almost  all  cases  either  directly  or  impliedly  admitted 
™®^*-  by  the  libel  itself;*  proof  that  he  was  in  the  habit  of  act- 
ing as  such  officer  or  professional  man  would,  in  that  case,  be  suffi- 
cient ;  but  if  the  gist  of  the  libel  be  that  the  prosecutor  had  acted 
in  a  particular  office  without  proper  appointment,  it  is  said  to  be 
essential  to  prove  such  appointment.^ 

v.   PXmLICATION. 

§  1618.  Publication  of  a  libel  is  doing  any  act  which  is  likely  to 

expose  its  contents  to  another's  observation.*      Hence 

To  be  Been   evidence  which  shows  that  a  libel  came^  to  the  hands  of 

person.       the  person  libelled^  may  amount  inferentially  to  proof  of 

• 

this  very  delicate  subject  we  do  not  P.  (N.  B.)  196,  208;  Jones  v,  Stevens, 
midertake  to  suggest  any  alteration  of  II  Price,  235, 1822 ;  Pearce  v.  Whale, 
the  law.  It  is  not  easy  to  find  explicit  5  B.  &  C.  88, 1826. 
authority  earlier  than  Frost's  Case,  (22  *  Whart.  Grim.  Ev.  U 164, 835 ;  Smith 
St.  Tr.  471,  tried  before  Lord  Eldon  in  v.  Taylor,  1  B.  &  P.  (N.  R.)  1%,  1805 ; 
1793),  fortheproposition,  that  to  speak  11  Mod.  308;  4  M.  &  S.  548 ;  1  Ad.  & 
seditious  words  is  an  indictable  of-  E1.695;3Bing.482.  ;S^tfjDra,§2648e^«eg. 
fence."    3  102.  «  Com.  v.  Dorrance,  14  Phila.  671, 

^  R.  V.  Berry,  4  T.  R.  217,  1791.  1879 ;  Haase  v.  State,  53  N.  J.  L.  34, 
See  iupra,  {  1609.  1890 ;     O'Shaughnessy    v.    Morning 

'  Walters  v.  Mace,  2  B.  &  Aid.  756,  Journal  Assn.  71  Hun,  47, 1893 ;   but 
1819;  Updegraph  v.  Com.  11  S.  &  R.   see  Sullivan  v.  Sullivan,  48  111.  App. 
894,  1822 ;  Compare  R.  v.  Fussell,  3  435, 1892 ;  State  v,  Syphrett,  27  S.  C. 
Cox  C.  C.  291, 1848 ;  R.  v,  Crowe,  Ibid.  29, 1887. 
123, 1848.  ^  R.  V.  Burdett,  4  B.  &  Aid.  95, 

»  R.  v.  Pocock,  2  Stra.  1167, 1809 ;  R.  1820 ;  R.  v.  Wegener,  2  Stark.  (N.  P.) 
V,  Weltje,  2  Camp.  142, 1809;  2  Salk.  217, 1817;  R.  v.  Brooke,  7  Cox  C.  C. 
698.    Whart.  Cr.  PI.  &  Pr.  Ji  203, 965.   251,  1828;  State  v.  Avery,  7  Conn. 

*  Supra,  ii  1570, 1589;  Whart.  Crim.  266, 1828 ;  Hodges  v.  State,  5  Humph. 
Ev.  a  164,  833 ;  4  T.  R.  366 ;  1  B.  &  112,  1844 ;  Swindle  v.  State,  2  Yerg. 
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publication.^  Exhibition  to  a  single  person  is  enough  ;  and  this 
applies  in  cases  of  an  obscene  libel  which  such  other  person  desires 
to  s^  for  the  purpose  of  prosecution.' 

§  1619.  A  publication  consisting  solely  in  exhibition  to  the  party 
libelled  is  wanting  in  one  of  the  necessary  constituents  of  ^vnien  libel 
a  libel,*  namely,  exposure  of  the  party  libelled  to  public  is  in  sealed 
contempt.  Hence,  when  the  libel  is  in  a  sealed  letter  sent  tent  to  pro- 
by  mail,  the  indictment  must  charge  that  it  was  sent  with  jj^^  of 
the  intention  of  provoking  a  breach  of  the  peace,  or  other  P®*^  "J^ 
misdemeanor/  But  it  has  been  held  that  the  mere  post- 
ing a  sealed  libel  is  an  attempt.^ 

§  1620.  In  cases  of  mailed  libels  the  defendant  may  be  indicted 
for  a  publication  either  in  the  county  in  which  the  letter  was  mailed/ 


581,  1831 ;  State  v,  Hollon,  12  Lea,  tion  of  a  libel,eYidence  has  been  given 

482, 1888.  which  eetablishes  a  presumptiYe  case 

^  K  v.  Burdett,  4  B.  &  Aid.  95, 1820 ;  of  publication  against  the  defendant, 

R  V.  Wegener,  2  Stark.  (N.  P.)  217,  by  the  act  of  any  other  person  by  his 

1817.  See  State  v.  Avery,  7  Conn.  266,  authority,  the  defendant  may  prove 

1828 ;  Hazleton  Coal  Co.  v.  Megargel,  that  such  publication  was  made  with- 

4  Barr,  824, 1846 ;  Swindle  v.  State,  2  out  his  authority,  consent  or  knowl- 

Yerg.  581,  1881;    Larrison  v.  State,  edge,  and  that  the  said  publication 

(N.  J.)  9  Crim.  Law  Mag.  686, 1887.  did  not  arise  from  any  want  of  due 

According  to  Sir  J.  F.    Stephen,  care  or  caution  on  his  part.'' 

(Dig.  Crim.  Law,  art.  270),  to  publish  The  law  is  thus  given  by  the  Eng- 

a  libel  ''is  to  deliver  it,  read  it,  or  lish    Commissioners    of   1879,  Draft 

communicate  its  purport  in  any  other  Code,  p.  Ill : 

manner,  or  to  exhibit  it  to  any  person  "  Publishing  a  defamatory  or  other 
other  than  the  person  libelled,  provided  libel  is  exhibiting  it  in  public,  or 
that  the  person  making  the  publication  causing  it  to  be  read  or  seen,  or  show- 
knows,  or  has  an  opportunity  of  know-  ing  or  delivering  it,  or  causing  it  to  be 
ing,  the  contents  of  the  libel  [  (sub-  shown  or  delivered,  with  a  view  to  its 
mitted)  if  it  is  expressed  in  words,  or  its  being  read  or  seen  by  the  person  de- 
meaning if  it  is  expressed  otherwise]."  fiamed,  if  any,  or  by  any  other  person." 

"A  libel,  published  in  the  ordinary  •  R.  v.  Carlisle,  1  Cox  C.  C.  229. 

course  of  the  business  of  any  person  It^ra,  §  1828. 

whose  trade  it  is  to  deal  in  articles  of      *  But  see  Coles  v,  Thompson,  (Tex.) 

the  kind  to  which  the  libel  belongs,  is  27  S.  W.  Bep.  46, 1894. 

deemed  to  be  published,  not  only  by  *  R.  v.  Wegener,  2  Stark.  (N.  P.) 

the  person  who  actually  sells  or  ex-  245, 1817  ;  Hodges  v.  State,  5  Humph, 

hibits  it,  but  also  by  his  master,  if  his  112, 1844;  1  Hawk.  c.  78,  s.  11.  That  a 

master  has  given  him  general  author-  postal  card  is  a  publication,  see  Rob- 

ity  to  sell  or  exhibit  for  his  master's  inson  v.  Jones,  20  Alb.  L.  J.  202 ; 

profit  articles  of  that  kind.  State  v.  Syphrett,  27  S.  C.  29, 1887. 

"  Provided,    that   whenever,  upon  *  Hodges  v.  State,  tU  supra, 

thetrialof  any  person  for  the  publica-  '  R.  v.  Burdett,  4  B.  &  Aid.  95, 
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or  in  that  to  which  it  was  directed.     If  a  libel  be  written  in  one 

Venuemay  ^^^^7}  ^^^  ^e'**'  ^7  P^^  addressed  to  a  person  in  another 

be  in  place  county,  or  its  publication  in  another  county  be  in  any  way 

mailing  or  consented  to^  this  is  evidence  of  a  publication  in  the  latter 

0  delivery,  ^mj^y  i    ^^j  jf  ^  libellous  letter  be  sent  by  the  post 

addressed  to  a  party  out  of  the  county  in  which  the  venue  is  laid, 
but  it  is  first  received  by  him  within  that  county,  this  is  a  sufficient 
publication.^  Both  the  place  of  forwarding  and  the  place  of  publi- 
cation have,  it  seems,  jurisdiction.' 

§  1621.  It  is  said,  however,  that  the  post-mark  of  a  particular 
place  ^thin  the  county,  upon  a  letter  containing  the  libel, 

1^  Afffc  int\  A.?  ipfli 

may  be  is  no  evidence  of  a  posting  in  that  county  ;  for  the  post- 
m^^t''^  mark  might  be  forged.*  But  it  would  seem  that  post- 
marks are  evidence  that  the  letters  on  which  they  are 
printed  were  in  the  office  post-marked,  at  the  date  thereby  specified.^ 
The  better  opinion  is,  that  the  post-mark  is  primd  facte  evidence 
that  the  letter  was  put  into  the  office  at  the  place  marked,^  and  that 
it  was  received  by  the  person  to  whom  it  was  addressed  when  the 
address  is  correct.^ 

§  1622.  Selling  the  libel  to  the  agent  of  the  person  libelled  is 
Seiiin  is  pi^blication.®  So  the  delivery  of  a  newspaper  to  the  officer 
pubiioa-  of  the  stamp-office  is  a  sufficient  publication  to  sustain  an 
indictiifent  for  a  libel  in  that  paper,  inasmuch  as  the  officer 
would  at  all  events  have  an  opportunity  of  reading  the  libel 
himself.' 


1820 ;   U.  S.  V.  Worrall,  2  Dall.  384,  •  R.  v,  Johnson,  7  East,  66,  1806  ; 

1798;  Whart.St.Tr.189;  Com.  v.  Dor-  Fletcher  «.  Braddyll,  3  Stark.  (N.  P.) 

ranee,  14  Phila.  671, 1879.    See,  folly.  64,  1821 ;  2  Stark,  on  Slan.  36,  38 ; 

supra,  i  288 ;  and  see,  particularly,  and  see  cases  in  Whart.  on  Ev.  { 1326. 

Whart.  Grim.  Ev.  J  113.  ^  Shipley  v.  Todhunter,  7  C.  &  P. 

*  Seven  Bishops'  Case.  12  How.  St.  680, 1836 ;  Warren  v,  Warren,  4  Tyrw. 
Tr.  331,  332, 1688 ;  B.  v.  Jones,  i  Cox  860, 1834 ;  New  Haven  Bank  v.  Mitch- 
C.  C.  198,  1850;  1  Den.  C.  C.  661;  ell,  16  Conn.  206,  1842;  Callan  v. 
Whart.  Crim.  Ev.  2  113;  State  v,  Gaylord,  3  Watts,321, 1834;  2Greenl. 
Komby,  12  Mo.  App.  611, 1882.  on  Ev.  {  416. 

'  B.  V.  Watson,  1  Camp.  216.  *  Brunswick  i;.  Hanner,  14  Q.  B. 

*  Supra,  i  288.  See  22  Alb.  L.  186, 1849.  That  selling  printed  mat- 
J.  606 ;  6  Crim.  Law  Mag.  176 ;  Mills  ter  of  indecent  character  applies  to 
V.  State,  18  Nebr.  676, 1886.  seller  of   newspaper,  see   People  v. 

*  Ibid.    See  Whart.  on  Ev.  3  1326.  Danahy,  18  N.  Y.  Sup.  467, 1892. 

*  See  B.  V.  Plumer,  B.  &  B.  264 ;  *  B.  v.  Amphlit,  6  D.  &  B.  126 ;  4 
B.  V.  Johnson,  7  East,  66, 1806.  B.  &  C.  36. 
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CHAP.  XXIX.]  LIBEL.  [§  1627. 

§  1623.  A  party  who  communicates  libellous  matter  to  another^ 
with  a  view  to  its  publication,  is  guijty  of  publishing,  on  j     .    . 
the  principle  that  in  misdemeanors  all  participants  are  isorinci- 
principals.^    And  one  who  furnishes  the  facts  of  a  libel 
published  in  a  paper,  and  consents  to  its  publication,  is  indictable 
for  the  libel.^ 

§  1624.  Printing  is  not  sufficient  proof  of  publication,  printing 
as  the  writer  may  have  acted  as  compositor  and  pressman  ^^^ji^^ 
himself.^  tion. 

§  1625.  Where  a  libel  was  published  in  a  newspaper  printed  in 
the  State  of  Rhode  Island,  but  which  usually  circulated 
in  a  county  in  Massachusetts,  and  the  number  containing  Circulation 
the  libel  was  actually  circulated  in  such  county,  it  was  pubiica- 
held  that  this  was  evidence  of  a  publication  in  such 
county.* 

§  1626.  The  identical  libel  published  must  be  produced;  though 
where  it  is  in  the  prisoner's  exclusive  possession,  or  has 
been  lost  or  destroyed,  or  where,  from  other  circumstances,  obtSnable 
its  production  is  out  of  the  power  of  the  prosecutor,  then,  libel  parol 
as  in  other  cases  of  non-producible  papers,  secondary  admissible. 
evidence  is  admissible  of  its  contents.^ 

§  1627.  Evidence  that  the  libel  was  purchased  in  a  bookseller's 
shop,  or  at  a  newspaper  office,  or  the  office  of  a  news-  Parterre- 
vendor,  of  a  servant  there,  in  the  course  of  business,  will  eponeibie 
at  common  law  maintain  a  count,  charging  the  master  with 
having  published  it,^  even  though  it  be  proved  that  the  master  was 
not  privy  to  it,^  though  the  better  view  is  that  the  publisher  is  not 
responsible  unless  negligent.^ 

1  Adams  v.  Kelly,  R.  &  M.  (N.  P.)   Com.  v.  Gillespie,  7  S.  &  B.  469, 1822, 
157 ;  R.  V,  Cooper,  8  Q.  B.  633 ;  Clay  per  Duncan,  J. 
V.  People,  86  Bl.  147, 1877.  '  R.  v,  Walter,  3  Esp.  21  (39  Geo. 

«  Clayv.  People,  86  111.  147,  1877.  III.);  R.  t;.Gutch,M.&  M.433,1829; 
See,  further,  Thomas  V.Smith,  76  Hun,  Atty.-Gen.  v.  Sidden,  1  C.  &  J.  220, 
678,  1894.  1830;    Com.  v.  Willard,    9   Weekly 

*  R.  V,  Lovett,  9  C.  &  P.  .462, 1839.     Notes,  624,  1881.    See,  fully,  n^a, 

*  Com.  V.  Blanding,  8  Pick.  304,  { j  246  <^  seq. 
1826.  »  Infra,  i  1649. 

*  Johnson  v,  Hudson,  7  Ad.  &  El.  Under  Lord  Campbell's  Act  (6  &  7 
238 ;  Huff  v.  Bennett,  2  Sand.  703 ;  Vict.  c.  96),  the  publisher  is  not  re- 
Whart.  Crim.  Ev.  j  199.  sponsible  for  his  servant's  independent 

'  Ir^ra,  {  1649 ;  4  Bac.  Abr.  Libel,  act^  in  cases  where  the  master  is  non- 
b.  2 ;  R.  V.  Almon,  6  Burr.  2686 ;  Com.  negligently  ignorant  of  the  fact. 
V,  Morgan,  107  Mass.  199,  1871.    See  Under  this  act,  on  the   trial    of  a 
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§  1628]  CRIMES.  [book  II. 

Admit-  ^  1628.  The  admission  of  the  defendant  himself^  of  the 

nonB  may    fact  of  his  ooncem  in  the  libel,  is  sufficient/  but  does  not 
Sbei.  prove  that  he  published  it  in  a  particular  county.' 

criminal  information  against  the  de-  Alexander,  71  London  Law  T.(Joani.) 
fendants  for  a  libel  pabliflhed  in  a  41. 

newspaper  of  which  they  were  pro-  In  B.  t^.  Foote  (and  Bamsay),  48  L. 
prietorSyit  appeared  that  each  of  them  T.  (N.  8.)  733,  Lord  Coleridge,  C.  J., 
managed  a  different  department  of  the  in  charging  the  jury,  said :  ''  As  to  the 
newspaper,  but  that  the  duty  of  editing  matter  of  publication,  the  law  has 
what  was  called  the  literary  depart-  been  altered  in  most  important  re- 
ment  was  left  by  them  entirely  to  an  spects  by  a  statute  passed  early  in  the 
editor  whom  they  had  appointed,  reign  of  the  present  queen-— 6  &  7 
named  G.  The  libel  in  question  was  Vict.  c.  %.  It  used  to  be  the  law  that 
inserted  in  the  paper  by  G.  without  the  proprietor  of  a  newspaper  was 
the  express  authority,  consent,  or  criminally,  not  merely  civilly,  but 
knowledge  of  the  defendants.  The  criminally  responsible  for  a  libel  in- 
judge  having  directed  a  verdict  of  serted  in  his  paper,  and  that  a  book- 
guilty  against  the  defendants,  it  was  seller  or  publisher  was  criminally 
ruled  by  Cockbum,  0.  J.,  and  Lush,  responsible  for  a  libel  in  any  book 
J.,  that  there  must  be  a  new  trial ;  for  which  was  sold  or  published  under  his 
upon  the  true  construction  of  6  &  7  authority,  even  though  the  newspaper 
Vict.  c.  96,  s.  7,  the  libel  was  pub-  proprietor,  or  the  bookseller  or  pub- 
lished without  the  defendant's  au-  lisher  did  not  know  of  or  authorize 
thority,  consent,  or  knowledge,  and  it  the  insertion  of  any  libel,  and  did  not 
was  a  question  for  the  jury  whether  even  know  of  its  existence.  But  this 
the  publication  arose  from  any  want  in  the  criminal  law  was  an  anomaly 
of  due  care  and  caution  on  their  part  and  a  grievance  which  the  statute  I 
It  was  held  by  Mellor,  J.,  dissenting,  have  referred  to  was,  in  its  seventh 
that  the  defendants,  having  for  their  section,  intended  to  remedy.  That 
own  benefit  employed  an  editor  to  section  came  to  be  considered  in  the 
manage  a  particular  department  of  the  case  of  Beg.  v.  Holbrook,  in  which  a  ^ 
newspaper,  and  given  him  full  discre-  gross  libel  on  the  town  Clerk  of  Ports- 
tion  as  to  the  articles  to  be  inserted  in  mouth  had  been  published  in  a  Ports- 
it,  must  be  taken  to  have  consented  to  mouth  newspaper.  The  case  was  twice 
the  publication  of  the  libel  by  him ;  tried  at  Winchester,  first  before  Lord 
that  6  &  7  Vict.  c.  96,  s.  7,  had  no  Justice  Lindley,  and  secondly  before 
application  to  the  facts  proved ;  and  Mr.  Justice  Grove.  On  each  occasion 
that  the  case  was  properly  withdrawn  the  ruling  of  the  judge  who  tried  the 
from  the  jury.  B.  v,  Holbrook,  L.  B.  case  was  questioned  in  the  Queen's 
8  Q.  B.  D.  60,  1877 ;  14  Cox  C.  C.  Bench  in  the  time  of  my  predecessor 
185.  For  second  trial,  see  infra,  in  this  seat ;  on  such  occasion  by  the 
i  1649 ;  compare  London  Law  Times,  same  three  judges.  Lord  Chief  Justice 
Nov.  15,  1879,  p.  48.    And  see  B.  v,  Cockbum,and  Mellor,  and  Lush,  JJ.; 


1  Com.  V.  Guild,  Thach.  C.  C.  829  ;  Town.  SI.  and  Lib.  495  a. 
«  Seven  Bishops'  Case,  12  How.  St.  Tr.  331,  1688.    See  Whart.  on  Ev. 
31  623  et  seq. 
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CHAP.  XXIX.]  LIBEL.  [§  1629. 


1628  a.  Corporations^  in  conformity  with  the  rules  ^ 
bofore  given,*  may  be  indicted  for  libel.*  tiona. 


§ 

heretofore 


VI.    WHAT  COMMUNICATIONS  ABE  PBIVILEGED.' 

1.  From  the  Relaiion  of  the  Parties, 

§  1629.  A  publication,  though  defamatory,  yet  if  written  bond 
fidey  or  in  confidence,  or  with  a  view  of  investigating  a  fact  in  which 

on  each  occasion  there  was  the  same  tation,  where  a  libel  relates  to  matter 
difference  of  opinion,  the  Lord  Chief  proper  for  public  investigation,  and  is 
Justice,  and  Lush,  J.,  holding  one  published  without  negligence  or 
way,  and  Mellor,  J.,  the  other.  But,  malice,  the  publisher  is  not  responsi- 
notwithstanding  this  difference  of  ble.  See  mpra^  J8  246  et  seg, 
opinion,  the  case  is  a  binding  authority  ^  Supra,  {{  91  et  seq, 
upon  me,  and  I  lay  down  the  law  to  '  B.  v.  Watson,  2  T.  B.  199,  1788 ; 
you  in  the  terse  and  clear  language  of  State  v.  Atchison,  8  Lea,  729,  1879. 
Mr.  Justice  Lush.    '  The  effect  of  the  Supra,  2  173. 

statute/  says  he  (4  L.  B.  Q.  B.  60),  This  was  a  case  of  a  newspaper  cor- 
'  read  by  the  light  of  previous  decisions,  poration  whose  organ  called  the  prose- 
and  read  so  as  to  make  it  remedial,  cutors  ''  a  scoundrelly  ring."  Unless 
must  be,  that  an  authority  from  the  the  position  in  the  text  be  sustained, 
proprietor  of  a  newspaper  to  the  all  that  would  be  necessary  to  give  im- 
editor  or  publisher  to  publish  what  is  punity  to  libels  would  be  to  have  them 
libellous,  is  no  longer  to  be,  as  it  published  by  corporations, 
formerly  was,  a  presumption  of  law,  *  Sir  J.  F.  Stephen,  in  note  xvi.  to 
but  a  question  of  fi&ct.  Before  the  act  his  Dig.  of  Grim.  Law,  says : 
the  only  question  of  fact  was,  whether  "  The  word '  malicious,'  in  reference 
the  defendant  authorized  the  public^-  to  the  offence  of  libel,  has  been  elab- 
tion  of  the  paper,  now  it  is  whether  orated  by  the  judges  into  a  whole  body 
he  authorized  the  publication  of  the  of  doctrine  on  the  subject,  in  the  same 
libel.  .  .  •  Criminal  intention  is  sort  of  way  as  the  words  'malice 
not  to  be  presumed,  but  is  to  be  proved,  aforethought,'  in  the  definition  of 
and  in  the  absence  of  evidence  to  the  murder. 

contrary,  a  person  who  employs  an-  "The  process  was  of  this  sort.  Mal- 
other  to  do  a  lawfiil  act,  i.  e,,  to  pub-  ice  was  first  divided  into  malice  in  fact 
lish,  is  to  be  taken  to  authorize  him  and  malice  in  law — malice  in  fact  be- 
to  do  it  in  a  lawfiil  and  not  in  an  un-  ing  personal  spite,  and  malice  in  law 
lawfiil  manner.'  Such  is  now  the  law  being  defined  to  be  '  a  wrongfiil  act 
laid  down  in  admirable  language,  by  done  intentionally,  and  without  just 
great  authority,  and  it  is  for  you  to  cause  or  excuse.' 
say  whether  according  to  the  law  as  so  '*  Inasmuch  as  the  publication  of  a 
laid  down  these  defendants  (either  or  libel  must  always  be  intentional,  and 
both  of  them)  did  or  did  not  authorize  inasmuch  as  the  courts  held  that  to 
the  publications  of  these  libels."  publish  defamatory  matter  of  another 

In  Com.  V.  McClure,  3  Weekly  was,  generally  speaking,  a  wrongfiil 
Notes,  58,  it  was  held  that  under  a  act,  the  result  of  this  was  that  every 
provision  in  the  Pennsylvania  Consti-  publication  of  defitmatory  matter  was 
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§  1629.]  CBiMEB.  [book  II. 

Bondjsde  ^^  pa^ty  making  it  is  interested,  may  not  be  a  libel.*  A 
oonfiden-  person,  also,  has  a  right  to  oommunicate  to  another  any 
sonai  com-  information  he  is  possessed  of  in  a  matter  in  which  they 
tioM^are  ^^y^  a  mutual  interest,  if  there  be  no  malice  or  officious- 
privileged,  ness.^ 

a  crime  unless  there  was  some  just  writes  of  B.  to  C, '  B.  is  a  thief.'  Here 
cause  or  excuse  for  it.  What  amounts  the  law  implies  malice  from  the  words 
to  a  'just  cause  or 'excuse'  was  de-  used.  It  appears  that  B.  was  a  ser- 
cided  by  a  multitude  of  cases.  The  yant,  who  had  been  employed  by  A., 
phraseology  employed  in  their  deci-  and  was  trying  to  get  into  C.'s  em- 
aions  has  been  as  follows :  Defama-  ployment,  and  that  A.'s  letter  was  in 
tory  matter  which  it  was  considered  answer  to  an  inquiry  from  C.  Here 
lawful  to  publish  has  been  described  the  occasion  of  publication  raises  a 
as  a  '  privileged  communication.'  qualified  privilege  in  A.,  namely,  the 
This  '  privilege '  has  been  regarded  as  privilege  of  saying  to  G.  that  B.  is  a 
rebutting  the  presumption  of  malice  thief,  qualified  by  the  condition  that 
arising  from  the  fact  of  publication;  A.  really  thinks  that  he  is  one,  and 
and  it  has  further  been  divided  into  the  qualified  privilege  rebuts  the  im- 
absolute  privilege  and  qualified  privi-  plied  malice  presumed  from  the  fact 
lege:  absolute,  if  it  justifies  the  publi-  of  publishing  the  de&matory  matter, 
cation,  whatever  may  be  the  state  of  B.,  however,  proves  not  only  that  he 
mind  of  the  publisher ;  qualified,  if  it  was  not  a  thief,  but  that  A.  must  haye 
justifies  such  publication  only  under  known  it  when  he  said  that  he  was. 
particular  circumstances,  as,  for  in-  This  raises  a  presumption  of  express 
stance,  when  the  publisher  in  good  malice,  or  maJice  in  fact,  in  A.,  and 
faith  believes  the  defamatory  matter  proof  of  the  existence  of  express 
to  be  true,  when  the  defamatory  matter  malice  overturns  the  presumption 
actually  is  true,  and  its  publication  is  against  implied  malice  raised  by  the 
for  the  public  good,  etc.  proof  of  the  qualified  privilege. 

"  The  law  thus  fidls  into  the  singu-  "  This  machinery  of  express  and  im- 
lar  condition  of  a  see-saw  between  two  plied  malice  and  qualified  and  abso- 
legal  fictions — implied  malice  on  the  lute  privilege  is  only  a  roundabout 
one  hand,  and  privilege,  absolute  or  and  intricate  way  of  saying  that,  as  a 
qualified,  on  the  other.  general  rule,  it  is  a  crime  to  publish 

"I  will  give  a  single  instance  of  the  defiunatory  matter;  that  there  are, 
intricacy  to   which   this   leads.    A.   however,  certain  exceptions  to  that 

^  See  infra,  §  1643.  law  to  his  mother-in-law,  volunteer- 

'  See  Moore  v.  Terrill,  4  B.  &  Ad.  ing  advice  about  her  proposed  mar- 

871,  1833 ;  1  N.  &.  M.  559 ;  Com.  v,  riage,    and   containing    imputations 

Pavitt,  40  Leg.  Int.  454,1883.    See,  upon  the  person  whom  she  was  about  to 

especially,    Hill   v.  Durham   House  marry,  is  a  privileged  communication. 

Drainage  Co.,  79  Hun,  335, 1894,  for  and  not  actionable,  unless  malice  be 

a  comprehensive    discussion  of  the  shown.    Todd  v.  Hawkins,  2  M.  & 

question  of  qualified  priyilege;  Strode  R.  20;  8  C.  &  P»  88.    See  Home  v, 

V.  Clement,  (Va.)  19  S.  E.  Rep.  177,  Bentinck,  2  B.  &  B.  130, 1820 ;  Town. 

1894.    Thus,  a  letter  from  a  son-in-  SI.  and  Lib.  322. 
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CHAP.  XXIX.]  LIBEL.  [§  1630. 

§  1630.  Meddlesomeness  is  the  test  in  respect  to  purely  volunteer 
communications.    If  a  communication  be  merely  meddle-  j^^^^j^ 
some — if  it  be  not  dictated  by  common  xinterests  or  by  BomeneBs 

is  the  test. 

any  distinctive  personal  duty — then  the  privilege  cannot 
be  invoked.*  In  other  words,  "  The  publication  of  a  libel  is  not 
a  misdemeanor  if  the  defamatory  matter  published  is  honestly  be- 
lieved to  be  true  by  the  person  publishing  it,  and  if  the  relation 
between  the  parties  by  and  to  whom  the  publication  is  made  is  such 
that  the  person  publishing  is  under  any  legal,  moral,  or  social  duty 
to  publish  such  matter  to  the  person  to  whom  the  publication  is 
made,  or  has  a  legitimate  personal  interest  in  so  publishing  it,  pro- 
vided that  the  publication  does  not  exceed,  either  in  extent  or  in 
manner,  what  is  reasonably  sufficient  for  the  occasion.''^ 


rule,  by  virtue  of  which  it  is  not  a  charged  for  goods  never  delivered,  and 
crime  to  defame  a  man :  6.  after  this  writes  a  letter  to  A.  vin- 

"(a)  If  the  de&matory  matter  is  dicating  himself,  and  imputing  the 
true,  and  its  publication  is  for  the  dishonesty  to  a  servant  of  A.,  this  is 
public  good.  a  privileged  communication,  if  it  be 

"{b)  Although  the  defamatory  mat-  done  bond  fide,  and  without  malice, 
ter  is  false,  Compare,  however,  Coward  v.  Well- 

"(i.)  If  the  libeller,  in  'good  faith,  ington,  7  C.  &  P.  631, 1836. 
believes  it  to  be  true,  and  publishes  it      A.  had  sold  goods  to  B.,  a  trades- 
for  certain  specified  reasons ;  man,  and  before  the  delivery  of  them, 

''(ii.)  Although  he  knows  it  to  be  C,  without  being  asked  or  solicited  in 
false,  if  he  publishes  it  in  a  particular  any  way  to  do  so,  spoke  words  injuri- 
character.  ous  to  the  credit  of  B.,  as  a  tradesman, 

"By  working  out  this  scheme,  and  this  was  held  not  a  privileged  commu- 
stating  in  general  terms  that  the  pub-  nication ;  but  if  he  had  been  asked  by 
lication  of  a  libel  is  always  malicious  A.  as  to  the  credit  of  B.,  it  would  have 
unless  it  falls  within  one  or  more  of  been  so.  R,  v.  Watts,  8  C.  &  P.  614, 
the  specified  exceptions,  the  intricate  1838.  See  McDougall  v.  Claridge,  1 
fictions  about  malice  in  law  and  in  fact.  Camp.  267, 1808 ;  Storey  v.  Challands, 
and  absolute  and  qualified  privilege,  8  C.  <&  P.  234. 
may  be  dispensed  with.  They  are  '  Steph.  Dig.  Crim.  Law,  art.  278. 
merely  the  scaffolding  behind  which  When  the  existence  of  the  relation 
the  house  was  built,  and  now  that  the  establishing  the  duty  has  been  proved, 
house  is  convenient,  and  proximately  the  burden  of  proving  that  the  state- 
complete,  the  scaffold  may  be  taken  ment  was  not  honestly  believed  to  be 
down."  true  is  upon  the  prosecutor.    Ibid. 

^  Shipley  v.  Todhunter,  7  C.  <&  P.  Reasonableness  of  belief  is  imma- 
680,  1836.  The  following  are  among  terial  when  a  communication  is  privi- 
the  leading  cases  on  this  point :  leged.    Clark  v,  Molyneux,  14  Cox  C. 

Where  B.,  a  tradesman,  is  dismissed  C.  10,  {  1630,  n.  2,  cent.  But  see  Heb- 
from  serving  A.,  one  of  his  customers,  ditch  v,  Macllwaine,  (1894)  2  Q.  B.  64, 
A.  stating  as  the  reason  of  it  that  B.   and  Lester  v,  Corley,  (La.)  13  So.  Bep. 
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§  1631.  A  master  applied  to  for  the  character  of  a  servant  is 

privileged  to  give  what  he  bond  ^/^  and  non-negligentlj 

characterof  conceives  to  be  a  rightful  answer ;  and  no  action  lies  in 

privileged,   such  casc  for  such  answer.*    But  it  is  otherwise  where  a 

false  answer  is  given  maliciously.' 

§  1632.  Public  policy  requires  that  the  officers  of  all  trusts, 

whether  religious,  charitable,  or  financial,  should  be  closely 

jkU  oom-     watched  by  the  governing  bodies  of  such  trusts.     Hence 

5oii8*^di-  ^^^  ^^  communications  from  a  director  or  member  of 

rectors  of     any  society  exercising  such  trust,  to  a  fellow-director  or 

oompam   .  ^^jj^j^j,^  ^^  ^  ^j^^  character  of  an  officer  or  candidate  for 

office  are  privileged.'  A  communication  from  a  charitable  board 
as  to  the  merits  of  an  applicant  for  charity  is  on  the  same  footing.^ 
The  question  of  good  faith  is  for  the  jury.^  If  there  be  malice, 
privilege  may  be  no  defence.* 

§  1632  a.  A  business  publication,  which  becomes  necessary  in  a 

467,1893,  to  the  effect  that  malice  IB  es-  ing  that  A.  did  not  honestly  and  on 

sential  in  order  to  convict  of  criminal  reasonable  grounds  believe  B.  to  be  a 

libel.   See,  also,  Com.  t;.  Scott,  (Pa.)  8  drunkard  and  a  thief  is  upon  B.,  in  a 

Grim.  Law  Mag.  483, 1886.  prosecution  or  action  by  B.    Beatson, 

^  Hargrave  v.  Le  Breton,  4  Burr.  i;.  Skene,  5  H.  &  N.  838, 1860. 

2425 ;  Pattison  v.  Jones,  3  Man.  &  B.  '  Blackburn  v.  Blackburn,  4  Bing. 

101 ;  8  B.  &  C.  578  ;  Child  v,  Affleck,  395, 1827 ;  1  M.  &  P.  33,  63  ;  3  C.  & 

9  Ibid.  403 ;   4  Man.  &  B.  338 ;   1  M.  P.  146 ;  Thompson  v.  Shackell,  M.  & 

&  P.  33,  61,  692.  M.  187 ;  Green  v.  Chapman,  5  Scott, 

«  Kelly  V.  Partington,  4  B.  &  Ad.  340, 1837 ;  4  Bing.  (N.  C.)  92 ;  Kelly 

700 ;  2  N.  &  M.  460.  v.  Tinling,  L.  R.  1  Q.  B.  699, 1865,  a 

Sir  J.  F.  Stephen  (Dig.  Crim.  Law,  case  of  a  church  warden  criticising  a 

art.  273)  illustrates  the  topic  in  the  text  clergyman;     though    see    Martin   v, 

as  follows :  Strong,  1  N.  &  P.  29 ;   5  Ad.  &  El. 

"  A.  being  asked  the  character  of  535, 1836.  As  to  church  discipline, 
B.,  who  had  been  in  his  service,  by  C,  see  ii\fra,  {  1641.  In  Phil.,  etc.,  K  B. 
who  is  about  to  engage  B.  as  a  ser-  v,  Quigley,  21  How.  202,  1858,  it  was 
vant,  writes  of  B.,  in  a  letter  to  C.,the  held  that  a  report  of  a  committee  of 
words  '  B.  is  a  drunkard  and  a  thi^f.'  stockholders,  containing  de£Eimatory 
If  A.  honestly  and  on  reasonable  matter,  lost  its  privilege  by  being  pub- 
grounds  believes  that  B.  is  a  drunkard  lished. 

and    a  thief,  though  in  fact  he   is  *  Waller  v.  Lock,  44  L.  X-  (N.  S.) 

neither,  this  is  not  a  libel.  212. 

"If  A.  published  this  letter  in  a  •  Gassett   v.  Gilbert^  6  Gray,  94, 

newspaper,  it  would  be  a  libel.  1856. 

"  As  soon  as  the  circumstances  un-  *  Bodwell  t;.  Osgood,  3  Pick.  379, 

der  which  the  letter  was  written  are  1825.    But  see  infra,  J  1654. 
proved  or  appear,  the  burden  of  pro- 
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particular  juncture  of  a  party's  affairs,  may  be  privileged 

on  the  ground  of  necessity,^  though  it  might  otherwise  be  ^^buai- 

libellous.     This  is  the  case  with  an  advertisement,  by  a  ^^  P^^^^" 

'     ^         cations. 

party  hon&  fide  and  reasonably  believing   notes  to  have 
been  fraudulently  obtained  from  him,  notifying  the  public  to  this 
effect.*    But  it  is  otherwise  when  such  publication  is  unnecessary.* 
§  1633.  A  circular  letter,  sent  by  the  secretary  to  the  members 
of  a  society  for  the  protection  of  trade  against  sharpers 
and  swindlers,  furnishing  information  respecting  certain  munica- 
bill   transactions,  is  not  a   privileged    communication.^  commer- 
The  test  in  such  cases,  and  also  in  cases  relative  to  com-  ^P^  *f®^" 

.  ciee.etc. 

mercial  agencies,  is  that  already  invoked.  If  the  com- 
munication be  a  bond  fide  reply  to  a  business  correspondent  seeking 
for  information,  it  is  privileged.'^  If  it  be  an  officious  address, 
purely  volunteer,  and  sent  ilnasked,  there  is  no  privilege.  It  fol- 
lows that  a  commercial  agency  is  not  privileged  to  communicate  to 
its  subscribers  information  prejudicial  to  a  party  as  to  whom  no 
inquiry  was  made.* 

2.  From  Public  Poliey. 

§  1634.  The  defendant  may  show  that  the  alleged  libel  formed 
part  of  a  speech  delivered  by  him  as  a  member  of  a  legislature ; 

^  See  supra,  {  95 ;  Com.  v.  Scott,  (Pa.)  against  which  no  man  can  protect 
8  Crim.  Law  Mag.  433, 1886.  himself.     .    .    .    There   is  no  great 

'  Com.  V,  Featherston,  9  Phila.  594,  hardship  imposed  on  an  agency  of  this 
1872.  kind,  if  they  are  required  to  know  be- 

'  Com.  V,  Sanderson,  2  Clark,  (Pa.)  forehand  that  their  statements  are 
54, 1844.  See  Com.  v,  Odell,  3  Pitts,  true,  and  that  the  persona  to  whom  they 
B.  449, 1867.  are  sent  have  an  interest  in  receiving  the 

*  Getting  v.  Foss,  8  C.  &  P.  160,  information ;  and  this  could  be  accom- 
1827.  See  Ward  v.  Smith,  6  Bing.  plished  by  requiring  every  subscriber 
749.  to  furnish  to  the  agency  from  time  to 

*  See  Truflsell  v,  Scarlett,  18  Fed.  time  the  names  of  the  firms  with  whom 
Eep.  214  and  note,  1882.  they  had  established  business  rela- 

*  Com.  v.Stacey,  8  Phila.  617, 1871.   tions,  or  who  may  apply  to  them  for 
"A   business,"    said    Allison,    J.,  credit."    Com.  v.  Stacey,  8 Phila.  617, 

"  such  as  that  conducted  by  the  de-  1871 ;  S.  P.,  State  v,  Lonsdale,  48  Wis. 
fendant,  if  properly  managed,  may  be  348,  1879,  where  privilege  in  such 
of  the  greatest  service  to  the  business  cases  is  recognized ;  otherwise  as  to 
men  of  the  country ;  but  if  carried  on  volunteer  or  non-confidential  commu- 
with  a  reckless  disregard  of  the  rights  nications.  Sunderlin  v.  Bradstreet,  46 
of  others  may  be  converted  into  an  evil  N.  Y.  188, 1871. 
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and  this  privilege  extends  to  the  subsequent  £siithful  report  of  his 
Soofie«B-  sp®^'^  ^^  *  public  newspaper.^  So  he  may  prove  that 
lative  the  matter  alleged  to  be  libellous  was  contained  in  a  peti- 
and  pro-  tion  to,  or  testimony  before  the  legislature,  or  was  a  part 
oee  mgs.  ^^  ^j^^  proceedings  of  the  legislature ;  though  this  has 
been  ruled  to  be  no  excuse  for  an  extrinsic  publication  wantonly 
malicious.^  In  England,  in  a  case  of  great  political  celebrity,  this 
law  was  reiterated  by  the  Queen's  Bench,  and  it  was  maintained 
that  a  publication  which  was*  per  se  a  malicious  libel  could  not  be 
defended  on  the  ground  that  it  was  directed  by  parliament.'  Upon 
this  was  enacted  the  statute  of  31  Vict.  c.  23,  making  publication 
by  direction  of  parliament  a  defence.^ 

In  the  United  States,  in  view  of  the  vast  benefit  arising  from 
full  and  faithful  reports  of  the  proceedings  of  the  legislatures,  both 
federal  and  State,  we  must  conclude  that  the  fact  that  a  publication 
is  a  report  of  legislative  proceedings,  fairly  and  fully  made,  is  an 
absolute  bar.  For  it  is  only  by  a  fair  and  full  report  of  legislative 
action  that  the  people  are  able  to  exercise  a  wise  control  over  thjeir 
representatives,  and  the  due  dignity  and  propriety  of  the  repre- 
sentative body  can  be  maintained.  A  legislature  sitting  in  secret 
has  great  temptation  to  transcend  its  own  bounds  and  invade  private 
rights ;  and  a  legislature  would  be  practically  invested  with  secrecy 
if  it  was  an  indictable  offence  to  publish  its  proceedings  whenever 
those  proceedings  were  offensive.  In  maintaining  this  great  prin- 
ciple, as  in  the  case  of  judicial  reports  to  be  hereafter  noticed,  the 
incidental  annoyance  to  individuals  must  be  overlooked.*  But  this 
reasoning  does  not  apply  to  extracts  maliciously  made  out  of  the 
range  of  the  ordinary  reports. 

1  Wason  4;.  Walter,  L.  R.  4  Q.  B.  419);  Gk)ffinv.Donelly,44L.T.  (N.  S.) 

73,  1868,  qualifying  R.  v,  Creevey,  1  141,  1881 ;  Com.  v.  Clap,  4  Mass.  163, 

M.  &  S.  273 ;  R.  v.  Lord  Abingdon,  1  1808 ;  Com.  v.  Morris,  1  Va.  Cas.  176, 

Esp.  226,  35  Geo.  III. ;  Coffin  v.  Coffin,  1811. 

4  Mass.  1,  31, 1808 ;  Com.  v.  Blanding,  '  Stockdale  v,  Hansard,  11  Ad.  & 

8  Pick.  304.  1825 ;  but  see  Callahan  v.  El.  253 ;  2  Per.  &  D.  346.    A  full  dis- 

Ingram,  122  Mo.  355, 1894.  cussion  of  this  remarkable  case  will 

•  1  Hawk.  c.  73,  s.  7.    See  Fairman  be  found  in  Lord  Denman's  Life. 

V.  Ives,  1 D.  &  R.  252, 1822 ;  R.  v.  Lee,  5  *  See  11  Ad.  &  El.  297 ;  3  Per.  &  D. 

Esp.  123, 1804 ;  M'Gregor  v.  Thwaites,  346. 

3  B.  &  C.  24,  1824;  5  D.  &  Ry.  447 ;  *  See  Davison  v,  Duncan,  7  E.  &  B. 

Town,  on  SI.  and  Lib.  342 ;  Home  v.  229 ;  Wason  v.  Walter,  L.  R.  4  Q.  B.  95, 

Bentinck,  2  B.&  B.  130, 1820  (though  argument  of  Cockburn,  C.  J.;  Stanton 

see  Dickson  v.  Lord  Wilton,  1  F.  &  F.  v.  Andrews,  5  Up.  Can.  (Q.  B.)  221. 
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§  1635.  Personal  censures,  when  within  the  proper  limit  of  an 
official  report,  are  privileged.^     Eminently  is  this  the  case  f,    ^  „ 
in  the  military  service,  where  the  public  safety  requires  that  ciai  re- 
official  duty  in  this  respect  should  be  fearlessly  performed.  ^^* 
So  far  has  this  been  pushed  in  England,  that  it  has  been  ruled  by 
the  Queen's  Bench  that  the  report  of  a  military  officer  is  privileged, 
even  though  made  without  probable  cause.^    But  such  publication 
becomes  libellous  when  directed  to  parties  disconnected  with  gov- 
ernment.' 

§  1636.  Communications   to  a  governor  or  other    appointing 
power  are  privileged,  if  they  do  not  contain  malicious 
defamatory  £sibrications,  or  if  they  have  such  probable  munica- 
cause  as  may  operate  to  show  absence  of  malice.*  electing  or 

A  communication,  however,  to  the  public  at  large,  in  »PPoint- 

'  '       ^  r  o  7         jjjg  power 

a  newspaper,  as  to  the  qualifications  of  a  candidate  for  'as  to  can- 
office,  the  appointment  to  which  is  made  by  a  board  of 
limited  number,  does  not  stand  on  the  same  footing  of  privilege  as 
if  addressed  to  the  appointing  power.^ 

But  pertinent  criticisms  on  the  character  of  a  candidate  for  popu- 
lar election,  addressed  to  the  electors,  are  held  privileged,'  if  relat- 
ing to  an  election  and  to  his  official  character,'  though  the  privi- 
l^e  does  not  extend  to  publications  made  outside  the  electoral 
body.®  The  privilege  cannot  protect  where  malice  or  negligence 
is  shown.' 

*  Howland  v.  Flood,  160  Mass.  409,  Spalding,  1  Up.  Can.  (Q.  B.)  258; 
1894.  Stanton  v.  Andrews,  5  Ibid.  311 ;  Com. 

*  Dawkina  v.  Lord  Paulet,  L.  R.  6  v.  Odell,  3  Pitts.  R.  449,  1867.  But 
Q.  B.  94,  1864,  Cockbum,  C.  J.,  dis-  see  Vallery  v.  State,  (Nebr.)  60  N.  W. 
senting ;  Beatson  t;.  Skene,  5  H.  &  N.  Rep.  347, 1894. 

888, 1860.  See  Dawkins  v.  Lord  Roke-       *  Hunt  v.  Bennett,  19  N.Y.  173, 1859 ; 

by,  L.  R.  8  Q.  B.  255, 1873 ;   Home  v.  Upton  v.  Hume,  24  Oreg.  420,  1893. 
Bentinck,  2  B.  &  B.  130, 1820 ;  R.  v.       •  See  cases  cited  above ;  though  see, 

Abingdon,  1  £sp.  226.  as  limiting  this  view,  Aldrich  t^.  Press 

'  Harwood  v.  Green,  3  C.  &  P.  141,  Co.,  9  Minn.  133,  1864.    That  a  crit- 

1827.  icism  of  persons  speaking  at  the  hust- 

*  Harwood  v.  Green,  3  C.  &  P.  141,  ings  is  privileged,  see  Davis  v.  Dun- 
1827 ;  Thorn  v,  Blanchard,  5  Johns,  can,  L.  R.  9  C.  P.  396. 

508,  1809 ;  Com.  v.  Morris,  2  Wheel.  '  Com.  v.  Wardwell,  136  Mass.  164, 

C.  C.  465, 1811 ;  1  Va.  Cas.  176 ;  Gray  1883.    See  Briggs  v.  Garrett,  Leg.  Int.   . 

V.  Pentland,  2  S.  &  R  23,  1815 ;  s.  c.  Jan.  11, 1884. 

48.  &  R.  419,  1819 ;  Flitcraft  v.  Jenks,  «  State  v.  Balch,  31  Kans.  465, 1884. 

3  Whart.  158, 1838.  Compare  Harrison  •  Com.  v,  Singerly,  16  Phila.  368, 

V,  Bush,  5  E.  &  B.  344, 1855 ;  Curtis  v.  1881. 

Mussey,  6  Gray,  261, 1856 ;  Rogers  v, 
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§  1637.  Counsel  in  the  discharge  of  their  duty,  and  in  matters 

relative  to  the   issue,  may  make   observations  injurious 

So  of  pro-    f^  individuals,  and  publish  the  same  when  required  by 

fessional  .  .       .  ^  ^ 

l)ubiica-  professional  duty  -^  but  the  publication  of  such  slanderous 
oounBeL  matter  is  not  justifiable  unless  it  is  shown  ^  that  it  was 
published  for  the  purpose  of  giving  the  public  informa- 
tion which  it  was  fit  and  proper  for  them  to  receive,  and  that  it 
was  warranted  by  the  evidence.^ 

The  same  reasoning  prevents  the  defence  of  privilege  from  being 
maintained  by  counsel  who  publish  defamatory  speeches  made  by 
them  on  trial.^ 

"Neither  party,  witness,  counsel,  jury,  nor  judge  can  be  put  to 
answer,  civilly  or  criminally,  for  words  spoken  in  office.  If  the 
words  spoken  are  opprobrious  or  irrelevant  to  the  case  in  court, 
the  court  will  take  notice  of  them  as  a  contempt  and  examine  on 
information."^ 

§  1638.  Libel  cannot  be  maintained  for  words  spoken  or  de- 
And  BO  of    posed  on  trial,  no  matter  how  malicious.^ 
of'tT*  §  1639.  It  is  lawful,  also,  to  publish  the  history  of  a 

neesee  on     litigated  case,  consisting  of  the  facts  in  evidence,  and  of 

trial. 

^  Hodgson  V,  Scarlett,  1  B.  &  Aid.  held  that  an  indictment  charging  such 
232,  1818 ;  Baker  v,  Carrick,  (1894)  1  matter  as  libellous,  and  alleging 
Q.  B.  888.  As  to  publications  made  malice,  was  good  on  demurrer.  Gil- 
in  the  usual  course  of  office  business,  bert  v.  People,  1  Denio,  41, 1845. 
see  Boxsius  v.  Goblet  Frehres,  (1894)  »  K.  v.  Creevey,  1  M.  &  S.  273 ;  Com. 
1  Q.  B.  842.  V.  Godschalk,  13  Phila.    576,    1877. 

«  Flint  V,  Pike,  6  D.  &  R.  528, 1825 ;  See  Snyder  v.  Fulton,  34  Md.  128, 
4  B.  &  C.  473 ;  Com.  v.  Clap,  4  Mass.  1870 ;  Johnson  v.  State,  31  Tex.  Cr. 
163,  1808 ;    Com.  v.  Culver,  1  Clark,   456, 1893. 

(Pa.)  361 ;  2  Penn.  L.  J.  359,  1843 ;       *  Lord  Mansfield  in  R.  v.  Skinner, 
State  V.  Davis,  92  N.  C.  764, 1885.  Lofft.  55,  adopted  by  Fry,  L.  J.,  in 

Thus  it  was  held  indictable  for  a  Munster  v.  Lamb,  49  L.  T.  (N.  S.)  258, 
member  of  the  bar,  in  an  affidavit  filed  1883.  And  see  State  t;.  Wait,  44  Kans. 
of  record,  wantonly  to  charge  J.  G.  310, 1890. 

with  fornication.  Com.  v.  Culver,  tU  *  Henderson  v,  Broomhead,  4  H.  & 
supra.  So,  where  one  acting  as  coun-  N.  569,  1859 ;  Dawkins  v.  Lord 
sel  prepared  and  presented  a  declara-  Rokeby,  L.  R.  8  Q.  B.  255, 1873 ;  4  F. 
tion,  in  which  were  inserted  allegations  &  F.  806;  Seaman  v.  Netherclift,  L. 
that  the  defendant  was  "  reputed  to  be  R.  1  C.  P.  D.  540,  cited  at  large  in 
fond  of  sheep,  bucks,  and  ewes,  and  of  Whart.  on  Ev.  J  722.  See,  contra, 
wool,  mutton,  and  lamb,"  and  to  be  Hix  v.  State,  (Tex.)  20  S.  W.  Rep. 
"  in  the  habit  of  biting  sheep ;"  and  832, 1892 ;  Cooper  v,  Phipps,  24  Greg, 
it  was  added,  that  "  if  guilty,  he  ought  357,  1893. 
to  be  hanged,  or  shot;"  and  it  was 
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the  law  as  applied  to  those  facts.^    Hence  it  is  lawful  to  ^^^     ^^ 
publish  the  fact  that  an  individual  was  arrested,  and  the  legal  pro- 
charge  made  against  him,  though  the  publisher  has  no 
right,  while  the  charge  is  in  the  course  of  investigation,  to  assume 
that  the  accused  is  guilty.^     Even  though  the  report  contain  irrele- 
vant statements  defaming  a  stranger,  this  is  no  libel  if  the  report 
be  fair.*    The  privilege  of  the  publisher,  however,  does  not  avail  if 
an  unfair  summary  of  the  evidence  be  given.*    And  a  publication 
of  proceedings  in  a  court  of  justice,  containing  defamatory  matter 
would  be  a  libel,  if  the  account  be  highly  colored  or  false ;'  or  be 
commented  upon  with  scandalous  remarks  and  insinuations  f  or  be 
ex  parte;''  or  where  the  publication  is  not  for  the  purpose  of  making 
a  true  report  f  but  maliciously  for  libelling  the  party,  or  as  a  vehicle 

^  Wason  V.  Walter,  L.  R.  4  Q.  B.  563 ;  R  v.  Fleet,  1  B.  &  Aid.  379. 

73,  1868 ;  Ryalls  v.  Leader,  L.  R.  1  When  there  la  an  order  of  court  made 

Exch.  296, 1866 ;  Usill  v.  Hales,  L.  R.  that  a  report  of  the  proceedings  should 

8  C.  P.  D.  206,  319, 1878.  not  be  published,  a  subsequent  publi- 

'  R.  V.  Fleet,  1  B.  &  Aid.  379. 1818;  cation  is  indictable.    Graves  v.  8tate, 

R.  V.  Lee,  5  £sp.  123, 1804 ;  Wason  v.  9  Ala.  447,  1846.    See  R.  v.  Gilham, 

Walter,  L.  R.  4  Q.  B.  73,  1868 ;  Usher  M.  &  M.  165.    In  Cowley  v.  Pulsifer, 

V,  Severance,  20  Me.  9,  1841.  (Mass.  1884)  it  was  held  that  this  de- 

'  Ryalls  V.  Leader,  L.  R.  1  Exch.  fence  could  not  be  set  up  as  to  a  peti- 

296.  tion  not  filed  and  docketed. 

*  R.  t;.  Abingdon,  1  Esp.  726;  Saun-  "  In  Stevens  v,  Sampson,  27  W.  R. 
ders  V,  Mills,  6  Bing.  213, 1829;  Lewis  86,  41  L.  T.  (N.  S.)  782, 1880,  the  de- 
V,  Walter,  4  B.  &  Aid.  605,  1820.  See  fendant,  who  was  not  a  reporter  or 
Roberts  v.  Brown,  10  Bing.  519.  otherwise  connected  with  the  press, 

*  Waterfield  v.  Bishop  of  Chiches-  sent  to  a  newspaper  a  report  of  certain 
ter,  2  Mod.  118;  Stiles  v,  Nokes,  7  proceedings  in  a  county  court.  The 
East,  493  (28  Charles  II.) ;  Pittock  v,  report  contained  matter  defamatory 
O'Neill,  63  Pa.  253,  1869;  Lecroyv.  of  the  plaintiff,  and  in  an  action 
State,  89  Ga.  835,  1892;  Hart  v.  Sun  brought  by  him  against  the  defendant 
Printing  Co.,  79  Hun,  358, 1894.  for  the  libel,  the  jury  found  that  the 

*  Lewis  v.  Clement,  3  B.  &  Aid.  report  was  a  fair  and  substantially  ac- 
702,  1820 ;  s.  c.  in  error,  7  Moore,  100 ;  curate  one,  but  was  sent  with  a  cer- 
2  B.  &  B.  257 ;  1  Price  P.  C.  181 ;  tain  amount  of  malice.  It  was  ruled 
Stiles  «.  Nokes,  7  East,  493 ;  R.  v,  that  the  plaintiff  was  entitled  to  judg- 
Fleet,  1  B.  &  Aid.  379,  1818 ;  R.  v.  ment  upon  these  findings. 

Fisher,  2  Camp.  563,  1811 ;  R.  v.  Lee,  "  The  argument,"  said  Lord  Cole- 

5  Esp.  123,  J 804;  Clark  v.  Binney,  2  ridge,  C.  J.,  "has    arisen    from  the 

Pick.  113,  1824;  Com.  v.  Blanding,  3  peculiar  form  of  verdict  given  at  the 

Ibid.  304,  1825 ;  Thomas  v.  Croswell,  trial.    To  the  question  put    by  the 

7  Johns.  264, 1810.  learned  judge  whether  the  defendant 

^  Saunders  v.  Mills,  6  Bing.  213;  3  sent  this  report  to  the  papers  honestly 

N.  &  P.  520 ;  R.  v,  Fisher,  2  Camp,  and  with  the  purpose  of  furnishing 
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of  blasphemy,  indecency,  or  the  like.*  The  feirness  of  the  report 
is  a  question  for  the  jury.*  But  with  these  qualifications  the  policy 
of  the  law  is  to  encourage  full  reports  of  judicial  proceedings  in 
the  daily  press.  In  this  way  public  attention  is  given  to  litigated 
issues,  and  important  evidence  frequently  elicited ;  the  people  gener- 
ally are  practically  instructed  in  the  law  of  the  land ;  and  a  lai^ 
auditory  secured,  by  which  the  decorum  of  bench  and  bar  is  in  no 
small  d^ree  improved.  To  these  great  public  ends  the  occasional 
private  inconvenience  to  individuals  must  yield.^  What  has  been 
said  applies  with  increased  strength  to  papers  addressed  to  a  court. 
It  is  not  libellous  to  present  charges  as  a  basis  for  legal  action  to 

information  to  the  public  on  a  matter  Bramwell,  L.  J.,  added  :  ''  This  is 
on  which  he  thought  they  ought  to  be  a  libel,  and  the  only  defence  set  up  is 
infonnedy  or  from  a  desire  to  injure  that  it  is  privileged.  That  being  so, 
the  plaintiff,  the  jury  returned  that  it  it  is  for  the  defendant  to  show  that  he 
was  a  substantially  accurate  and  fair  acted  on  that  privilege.  It  is  found 
report,  though  sent  by  the  defendant  that  he  did  not;  then  the  privilege 
to  the  paper  with  a  certain  amount  of  fails  him.  In  the  case  of  a  master 
malice.  Now,  in  my  opinion,  there  being  applied  to  for  the  character  of  a 
are  no  shades  of  malice ;  if  any  malice  servant,  the  answer,  if  honestly  made, 
exists,  it  is  sufficient  to  do  away  with  would  be  privileged,  even  though  he 
privilege.  I  think  that  upon  the  find-  entertained  some  ill-will  toward  the 
ings  judgment  has  been  properly  en-  servant.  So  if  an  ordinary  reporter, 
tered  for  the  plaintiff.  In  every  case  bearing  malice  toward  a  party  to  any 
in  which  the  defence  of  privilege  is  legal  proceedings,  reported  the  true 
relied  on  the  defendant  must  show,  report  of  those  proceedings,  would  he 
not  only  that  the  occasion  was  privi-  be  liable  because  of  that  ill-will  ?  I 
leged,  but  also  that  he  made  use  of  the  think  he  would  be  said  to  be  acting 
occasion  in  a  band  fide  manner  and  under  his  duty  there ;  but  here  the 
without  malice.  In  this  case  the  defendant  was  an  entire  volunteer,  and 
second  element  is  wanting,  for  the  had  no  duty  whatever  cast  upon  him 
jury  have  foimd  that  there  was  a  cer-  to  make  these  proceedings  public, 
tain  amount  of  malice.  Privileged  which  is  a  distinction." 
communications  are  divided  into  those  ^  B.  v,  Carlile,  3  B.  &  Aid.  161, 
which  are  absolutely  privileged,  such  1819 ;  B.  v.  Creevey,  1  M.  &  S.  279 ; 
as  the  statements  made  by  judges.  Lake  v.  King,  1  Saund.  181, 133  (19  & 
counsel,  or  witnesses  in  courts  of  jus-  20  Chas.  II.). 

tice,  and  those  which  are  privileged      '  Cooper  v,  Lawson,  1  P.  &  D.  16, 
only   where   the    communication    is  1838 ;  8  Ad.  &  El.  746 ;  Gompertz  v, 
made  without  actual  malice.    This  is  Levy,  1  P.  &  D.  214,  1838 ;  Lewis  v. 
the  first  attempt  to  include  the  report,   Levy,  El.  Bl.  &  El.  551. 
though  fair,  of  proceedings  in  courts       *  See  remarks  of  Cockburn,  C.  J., 
of  justice  containing  defamatory  mat-  Wason  v,  Walter,  L.  B.  4  Q.  B.  87, 88, 
ter  in  the  first  category.    For  myself  1868. 
I  do  not  feel  disposed  to  extend  the 
cases  of  absolute  privilege." 
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a  court  of  justice  having  jurisdiction,  and  this  rule  holds  good 
even  in  cases  in  which  the  party  making  the  statement  makes  it 
maliciously,  knowing  it  to  be  false.^ 

§  1640.  Every  man  has  a  right  to  give  every  public  matter  a 
candid,  foil,  and  free  discussion  :  and  if  a  party  publish  „     ,    . . 

'  '  ,  _  '.  .     ^  ,  Boofcnti- 

a  paper  on  any  such  matter,  and  it  contain  no  more  than  cisms  of 
a  calm  and  quiet  discussion,  or  is  limited  to  a  bwid  fide  abu8e\iid 
statement  of  public  abuse  or  wrong,  allowing  something  Yutera^*^ 
for  the  ordinary  bias  of  partisanship,  that  will   be  no  and  artistic 
libel ;  but  if  a  paper  go  beyond  this  limit,  and  be  calcu- 
lated to  excite  tumult,  or  by  its  bitterness  to  provoke  an  assailed 
party  to  violence,  it  is  a  libel.* 

It  is  also  ruled  that  it  is  not  libellous  to  publish  a  fair  comment 
upon  persons  who  submit  themselves,  or  upon  things  submitted  by 
their  authors  or  owners,  to  public  criticism.  To  constitute  fairness, 
it  is  requisite  that  the  comment  should  be  either  true,  or  if  false, 
should  express  the  real  opinion  of  its  author  (as  to  the  existence  ot 
matter  of  fact,  or  otherwise),  such  opinion  having  been  formed  with 
a  reasonable  degree  of  care,  and  on  reasonable  grounds.  Malice, 
however,  in  either  case,  may  rebut  fairness.^  It  is  further  held  that 
every  person  who  publishes  any  book  or  other  literary  production, 
or  any  work  of  art,  or  any  advertisement  of  goods,  submits  that 
book  or  literary  production,  or  work  of  art,  or  advertisement,  to 
public  criticism,  and  every  person  who  takes  part  in  any  dramatic 
performance,  or  other  public  entertainment,  submits  himself  to 
public  criticism  to  the  extent  to  which  he  takes  part  in  it.^ 

§  1641.  Privilege  extends  to  publications  made  bond  fide  and 
without  malice  in  the  exercise  of  ecclesiastical  discipline.*  ^^^  ^^  ^^ 
And  where  a  member  of  a  church  consents  that  the  church  discipline 
shall  investigate  any  complaint  which  may  be  preferred  tary  soci- 
against  him  in  writing,  by  a  person  not  a  member,  it  has  ®  ^^' 
been  held  that  such  a  complaint  is  not  libellous,  unless  shown  to 

^  Steph.  Dig.  Crim.  Law,  art.  276,  •  But  see  infra,  i  1654. 

citing  Cutter  v,  Dixon,  4  Co.  14  6 ;  *  Steph.  Dig.  Crim.  Law,  art.  274, 

Henderson  v,  Broomhead,  4  H.  &  N.  citing  Dibdin  v.  Swan,  1  Esp.  28 ; 

569 ;  Dawkins  v.  Rokeby,  L.  R.  7  H.  Henwood  v.  Harrison,  L.  R.  7  C.  P. 

L.  744 ;  Dawkins  v,  Paulet,  L.  R.  5  Q.  606 ;    Carr  v.  Hood,   1  Camp.   354  ; 

B.  94.  Thompson  v.  Shackell,  M.  &  M.  187  ; 

'  R.  V.  Collins,  9  C.  &  P.  456, 1839 ;  Jenner  v.  A'Beckett,  L.  R.  7  Q.  B.  11. 

Kelly  V,  Tinling,  L.  R.  1  Q.  B.  699,  ^  Shurtleff  r.  Stevens,  51  Vt.  501, 

1865;    State    v.    Banner   Pub.    Co.,  1879. 
(Tenn.)  8  Crim.  Law  Mag.  35, 1886. 
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have  been  made  without  probable  cause,  or  as  a  pretence  and  cover 
for  the  design  of  slandering.^  And  so  is  it  with  charges  preferred 
bond  fide  by  one  member  of  an  Odd  Fellows  society  against 
another.^ 

The  publication  by  a  member  of  the  Massachusetts  Medical 
Society  of  a  true  account  of  the  proceedings  of  that  society  in  the 
expulsion  of  another  member  for  a  cause  within  its  jurisdiction,  and 
of  the  result  of  certain  suits  subsequently  brought  by  him  against 
the  society  and  its  members  on  account  of  such  expulsion,  is  privi- 
leged; although  it  speaks  of  the  expelled  member  as  "the  offender/' 
and  remarks  that  "  the  society  has  vindicated  its  action  in  this  case, 
and  its  right  to  act  in  all  parallel  cases."* 

§  1641  a.  It  may,  also,  happen  that  a  person  when  attacked  can- 
So  of  pub-  ^^*'  when  defending  himself,  make  out  his  case  without 
lications  in  aspersions  on  his  assailant  which,  though  true,  might,  it 
fieu'-de-  volunteered  without  this  excuse,  be  held  libellous.  In 
®^^*  such  case  the  reply,  if  made  honestly  and  without  malice, 
is  privileged.* 

3.  PrcLGtice  when  Privilege  is  set  up, 
§  1642.  When  privilege  is  set  up  as  a  defence,  the  proper  cause. 

Question  of  ^*'  ^®  ^^^  ^®  ^^^  ^^^  j^^g^  ^  ^^  ^^^  j^^y  whether  the 
privilege      matter  was  published  bond  fide  ;  and  if  they  find  it  was, 

then  it  is  for  the  judge  to  say  whether  the  privilege  is 

made  out.  It  is  error  to  leave  the  question  of  privilege  to  the  jury.* 

VII.   TRUTH,   WHEN  ADMISSIBLE.® 

§  1643.  At  common  law  the  general  rule  is,  that  the  truth  is  in- 
admissible as  a  defence  in  a  criminal  prosecution  for  a  libel,^  though 

^  Eemington  v,  Congdon,  2  Pick.  •  Barrows  v.  Bell,  7  Gray,  301,  1866. 

810, 1824.    See  Bradley  v.  Heath,  12  ♦  Koenig  v,  Ritchie,  8  F.  &  F.  418, 

Ibid.  163, 1831.    So  aa  to  charges  pre-  1862 ;  R.  v.  Veley,  4  Ibid.  1117,  1867 ; 

ferred  in    Friends'  meeting ;    R.   v.  Com.  v,  Pavitt,  Leg.  Int.  Nov.  30, 1883. 

Hart,  1  W.  Bl.  386  (2  Geo.  III.) ;  and  *  Stace  v.  Griffith,  L.  R.  2  P.  C. 

as    to    charges    against    officers    of  App.  428, 1869,  by  Lord  Chelmsford, 

churches  or  societies,  supra,  J 1632.  But  see  Strode  v.  Clement,  (Va.)  19  S. 

«  Streety  v.  Wood,  15  Barb.  105,  E.  Rep.  177, 1894. 

1853.  •  By  a  statute  of  the  United  States, 


^  1  Hawk.  P.  C.  p.  543 ;  R.  v.  Dean  State  v.  Burnham,  9  N.  H.  34,  1837 ; 
of  St.  Asaph,  3  T.  R.  428,  1789 ;  R.  v.   Com.  v.  Clap,  4  Mass.  163, 1808 ;  State 
Burdett.  4  B.  &  Aid.  95, 1820 ;  R.  v.  v,  Lehre,  2  Brev.  446,  1811. 
Halpin,  9  B.  &  C.  65 ;  1  Doug.  387  ; 
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the  doctrine  was  doubted  by  Kent,  J.,  and  Thompson,  J.,  in  a  cele- 
brated case  in  which  the  Supreme  Court  of  New  York  ^^  ^^ 
were  equally  divided,  and  which  led  to  the  passage  of  the  ^on  law 
act  of  6th  April,   1805,   afterward  incorporated  in  the  justificar 
Constitution.^    In  those  States,  if  there  be  any  such,  ^^^^' 

applicable  to  the  District  of  Columbia,  the  same,  except  upon  actual  proof  of 

"  the  truth  may  be  given  in  evidence  malice  in  making  such  report,  which 

under  the  general  issue  as  a  justifica-  shall  in  no  case  be  implied  from  the 

tion  of  the  alleged  libel ;  and  if  it  ap-  fact  of  the  publication."    Laws  of  N. 

pears  that  the  matter  charged  as  libel-  Y.  1845,  c.  130,  i  314. 

lous  was  true,  or  published  with  good  "  Nothing  in  the  preceding  section 

motives  or  justifiable  ends,  the  defen-  contained  shall  be  so  construed  as  to 

dant  shall  be  acquitted."    Stat.  Feb.  protect  any  such  reporter,  editor,  or 

26,  1866.  proprietor  from  an  action  or  indict- 

A  similar  provision  existed  in  the  ment  for  any  libellous  comments  or 
federal  sedition  act,  passed  in  the  ad-  remarks  superadded  to  and  inter- 
ministration  of  John  Adams,  and  now  spersed  or  connected  with  such  re- 
repealed,  port."    Ibid.  J  2. 

In  Massachusetts :  "  In  every  prose-  The  Constitution  of  New  York  pro- 
cution  for  writing  or  for  publishing  a  vides  :  "  In  all  prosecutions  or  indict- 
libel,  the  defendant  may  give  evidence,  ments  for  libels,  the  truth  may  be 
in  his  defence  upon  a  trial,  of  the  given  in  evidence  to  the  jury ;  and  if 
truth  of  the  matter  contained  in  the  it  shall  appear  to  the  jury  that  the 
publication  charged  to  be  libellous ;  matter  charged  as  libellous  is  true,  and 
provided,  that  such  evidence  shall  not  was  published  with  good  motives  and 
be  deemed  a  sufficient  justification,  for  justifiable  ends,  the  party  shall  be 
unless  it  shall  further  be  made  to  acquitted ;  and  the  jury  shall  have  the 
appear  on  the  trial  that  the  matter,  right  to  determine  the  law  and  the 
charged  to  be  libellous,  was  published  fact."  Art.  7,  §  8.  Similar  provisions 
with  good  motives  and  for  justifiable  exist  in  the  Constitutions  of  Missis- 
ends."    Bev.  Stat.  Mass.  c.  133,  J  6.  sippi  and  Michigan. 

Under  this  section,  the  burden  is  on  In  Pennsylvania,  by  the  8th  section 

the  defendant,  not  only  to  prove  the  of  the  Bill  of  Rights  (Const,  of  1874): 

truth  of  the  matter  so  charged,  but  ''  The  printing  press  shall  be  free  to 

also  that  it  was  published  with  good  every  person  who  may  undertake  to 

motives  and  for  justifiable  ends.   Com.  examine  the  proceedings  of  the  legis- 

V.  Bonner,  9  Mete.  410, 1845.  lature,  or  any  branch  of  government. 

In  New  York :  "  No  reporter,  editor,  and  no  law  shall  ever  be  made  to 
or  proprietor  of  any  newspaper  shall  restrain  the  right  thereof.  The  free 
be  liable  to  any  action  or  prosecution,  communication  of  thoughts  and  opin- 
civil  or  criminal,  for  a  fair  and  true  ions  is  one  of  the  invaluable  rights  of 
report  in  such  newspaper  of  any  judi-  man ;  and  every  citizen  may  freely 
cial,  legislative,  or  other  public  official  speak,  write,  and  print  on  any  sub- 
proceedings,  of  any  statement,  speech,  ject,  being  responsible  for  the  abuse  of 
argument,  or  debate  in  the  course  of  that  liberty.    No  conviction  shall  be 


^  People  V,  Croswell,  3  Johns.  Cas.  337,  1804. 
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where  there  is  no  statutory  or  oonstitutioDal  limitation,  the  common 
law  doctrine  remains  in  force.^  But  these  exceptions  are  too  few 
and  temporary  to  need  discussion.  It  is  enough  to  say  that  the 
general  rule  in  England,  as  well  as  in  the  United  States,  now  is  that 
"  the  publication  of  a  libel  is  not  a  misdemeanor  if  the  defamatory 
matter  is  true,  and  if  the  publisher  can  show  that  it  was  for  the 
public  benefit  that  such  matter  should  be  published.^'* 

§  1644.  As  it  may  be  shown  that  the  publication  was  for  a  justi- 
When  ur-  ^^^^^  purpose  and  not  malicious,  nor  with  the  intent  to 
poseishon-  defame,  so  there  may  be  cases  where  the  defendant,  having 
may  be  ad-  acted  in  discharge  of  a  supposed  duty  and  with  honest 
^^re  purpose,  may  give  in  evidence,  even  at  common  law,  the 
malice.  truth  of  the  words,  when  such  evidence  will  tend  to  nega- 
tive the  malice  and  intent  to  defame.' 

had  in  any  prosecution  for  the  publi-  containing   definition    of  "  innocent 

cation  of  papers  relating  to  the  official  woman  "  under  N.  C.  Code ;  Drake  v, 

conduct  of  officers  or  men  in  public  State,  53  N.  J.  L.  23,  1890 ;   Upton  v. 

capacity,  or  to  any  other  matter  proper  Hume,  24  Oreg.  420,  1893 ;  McMahan 

for  public  investigation  or  informa-  v.  State,  13  Tex.  App.  220, 1882 ;  Lasky 
tion,  where  the  fact  that  such  publica- .  v.  State,   (Tex.)  18  S.  W.  Rep.  466, 

tion  was  not  maliciously  or  negligently  1892 ;  Nettles  v.  Somervell,  6  Tex.  Civ. 

made  shall  be  established  to  the  satis-  App.  627,  1894 ;  and  McClaugherty  v. 

fection  of  the  jury."  Cooper, (W.Va.)  19S.  E.  Rep.  415, 1894. 

In  Ohio :  "  Every  citizen  may  fireely  In  other  States  statutory  provisions 

speak,  write,  and  publish  his  senti-  exist  of  the  same  general  character 

ments  on  all  subjects,  being  responsible  and  interpreted,  in  general,  on  the 

for  the  abuse  of  the  right ;  and  no  law  same  legal  principles.    See  2  Starkie 

shall  be  passed  to  restrain  or  abridge  on  Slander,  by  Wendell,  221,  note, 

the  liberty  of  speech  or  of  the  press.  *  Davis's    Va.    Crim.    Law,    276; 

In  all  criminal  prosecutions  for  libel.  State  v.  Burnham,  9  N.  H.  34,  1837 ; 

the  truth  may  be  given  in  evidence  to  Com.  v.  Clap,  4  Mass.  163,  168,  1808 ; 

the  jury ;  and  if  it  shall  appear  to  the  Com.  v,  Blanding,  3  Pick.  304,  1825 ; 

jury  that  the  matter  charged  as  libel-  Com.  v.  Snelling,  15  Ibid.  337,  339, 

lous  is  true,  and  was  published  with  1837  ;  Com.  v.  Sanderson,  3  Penn.  L. 

good  motives  and  for  justifiable  ends,  J.  269 ;  2  Clark,  (Pa.)  54,  1844 ;  Com. 

the  party  shall  be  acquitted."    Swan's  v.  Morris,  1  Va.  Cas.  176,  1811 ;  2 

Stat.  p.  11.  Wheel.  C.  C.  465;   State  v.  Lehre,  2 

For  expositions  of  the  extent   to  Brev.  446,   1811;    State  v.  Allen,  1 

which  truth  is  a  defence  to  libel  and  McCord,  525,  1820. 

under  what  conditions,  see  Eldridge  '  Steph.  Dig.  Crim.  Law,  art.  272, 

V.  State,  27  Fla.  162,  1891  ;  State  v.  citing  R.  v.  Newman,  1  E.  &  B.  263, 

Bush,  122  Ind.  42,  1890 ;    Palmer  v.  558 ;  and  see  supra,  J  1629.    Compare 

Adams,  (Ind.)  36  N.  E.  Rep.  695, 1894 ;  argument  of  Lord  Macaulay  in  Report 

Com.  V.  Damon,  136  Mass.  441,  1884 ;  on  Indian  Code,  p.  550,  infra,  J  1654. 

Richardson  v.  State,  66  Md.  205, 1886 ;  '  State   v.  Burnham,  9  N.  H.  34 ; 

State  r.  Grigg,  104  N.  C.  882,  1889,  Com.  v.  Clap,  4  Mass.  163, 169, 1808; 
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"  Cases,"  so  is  this  conclusion  expressed,  "  may  occur  wherein 
circumstances  extrinsic  of  the  meaning  published  may  rebut  the 
presumption  of  malice  in  publishing  matter  in  a  certain  degree 
detracting."^  In  a  case  determined  in  Massachusetts,  before  the 
truth  was  there  made  admissible  by  statute,  it  was  said :  '^ Although 
the  truth  of  the  words  is  no  justification  in  a  criminal  prosecution 
for  a  libel,  yet  the  defendant  may  repel  the  charge  by  proving  that 
the  publication  was  for  a  justifiable  purpose,  and  not  malicious,  nor 
with  the  intent  to  defame  any  man.  And  there  may  be  cases  where 
the  defendant,  having  proved  the  purpose  justifiable,  may  give  in 
evidence  the  truth  of  the  words,  when  such  evidence  will  tend  to 
negative  the  malice  and  intent  to  defame."'  In  another  case  in  the 
same  State  the  same  rule  was  recognized,  though  it  was  held  that  it 
must,  in  the  first  place,  be  shown,  from  the  position  of  the  parties 
or  from  extrinsic  evidence,  that  the  object  of  the  publication  was  the 
discharge  of  a  public  or  private  duty.'  And  in  a  later  case,  in  Phila- 
delphia, it  was  held  that  where  a  guest  in  a  public  hotel  had  given 
out  in  the  newspapers  that  he  had  been  robbed  of  his  money  at  the 
hotel,  in  the  night-time,  and  the  proprietor  replied  to  the  publication 
by  a  counter  statement,  in  which  he  denied  that  the  robbery  charged 
had  been  committed  at  his  house,  and  narrated  facts  which  reflected 
unfavorably  on  the  prosecutor,  the  truth  was  to  be  admitted  to 
rebut  the  legal  presumption  of  malice.^  And  in  any  view  truth, 
there  being  malice,  may  be  received  to  mitigate  punishment.^ 

§  1644  a.  Under  the  English  statute,  which  has  been  substan- 
tially adopted  in  most  jurisdictions  in  this  country,*  the  under sut- 
alleged  truth  of  the  libel,  when  specially  pleaded  by  the  u*«  ^p^^^ 
defendant,  may  be  put  in  evidence,  but  it  ^^  shall  not  onoondi- 
amount  to  a  defence  unless  it  was  for  the  public  benefit  ^^^^' 
that  the  matters  charged  should  be  published."     The  limitations  of 

Com.  V.  Morris,  1  Va.  Gas.  176, 1811 ;  C.  438, 1824.    See  Com.  v,  Morris,  1 

and  cases  hereinafter  stated.    And  see  ya.Ca6. 176, 1811. 

Bui.  N.  P.  8 ;   4  Burr.  2426 ;   1  T.  R.  *  Com.  v.  Sanderson,  3  Penn.  L.  J. 

110 ;  8  C.  &  P.  687.    Supra,  J 1631.  269 ;  2  Clark,  (Pa.)  64, 1844. 

^  George  on  Libel,  153 ;  1  Starkie's  ^  R.  v,  Halpin,  4  Man.  &  R.  8 ;  7  B. 

Law  of  Slander,  292,  and  the  cases  &  C.  66,  1829;  R.  v.  Burdett,  4  B.  & 

there  cited.  Aid.  314, 1821. 

'  Com.  V.  Clap,  4  Mass.  169, 1808 ;  •  See  Com.  v.  Bonner,  9  Mete.  410, 

and  see,  further.  Coffin  v.  Coffin,  Ibid.l,  1846;  Barthelemy  v.  People,  2  Hill. 

31,    1808;    Graves   v.  State,  9  Ala.  (N.  Y.)  248,  1842;  State  v.  White,  7 

447, 1846.  Ired.  180,  1847. 

•  Com.  V,  Buckingham,  2  Wheel.  C. 
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these  statutes  are  to  be  strictly  maintained,  and  the  evidence  of  the 
truth  of  the  libel  is  only  admissible  in  the  cases  and  under  the  con- 
ditions the  statutes  specify.* 

§  1645.  But  though  the  alleged  libel  be  true,  and  though  it  were 
uttered  under  a  sense  of  duty,  the  defendant,  if  the  publication  be 
malicious,  may  be  guilty  at  common  law  of  a  libel.*  And  even 
Truth  d  ^^^^^  statutes  making  the  truth  in  such  cases  admissible, 
honesty  no  if  a  person  publish  defamatory  matter  of  another,  with- 
when  pub-  out  any  lawful  occasion  for  making  a  publication,  and  if 
mai^ciouB  *^®  ®^^  "Were  to  gratify  a  spirit  of  detraction,  or  to  bring 
the  subject  of  it  into  contempt  and  disgrace,  the  proof  of 
truth  on  trial  does  not  justify  or  excuse  the  publication ;  and  in 
such  cases  an  indictment  may  be  sustained,  whether  the  libel  be 
true  or  false.  It  is  true  that  if  the  end  to  be  attained  by  a  publica- 
tion be  justifiable,  e.  g,,  to  remove  an  incompetent  officer,  or  to  pre- 
vent the  election  of  an  unsuitable  one,  or  to  give  useful  information 
to  the  community  or  to  those  who  have  a  right  and  ought  to  be  in- 
formed, the  end  is  lawful ;  and  the  occasion  being  one  in  which 
matter  of  such  a  nature  may  properly  be  published,  the  party 
making  the  publication  may  either  justify  or  excuse  it.  Where, 
however,  there  is  merely  the  color  of  a  lawful  occasion,  and  the 
party,  instead  of  acting  in  good  faith,  assumes  to  act  for  some  justi- 
fiable end  merely  as  a  pretence  to  publish  and  circulate  defamatory 
matter,  he  is  as  liable  as  if  no  such  pretence  existed.'  Truth,  when 
proved,  is  in  such  cases  sometimes  an  aggravation  rather  than  a 
justification.  It  is  the  interest  of  the  community  that  old  offences 
should  in  most  cases  be  forgotten.  There  are  few  men,  no  matter 
how  valuable  their  services  ultimately  to  society,  who  might  not 
have  been  ruined,  if  at  the  turning  points  of  their  lives  they  had 
been  visited  by  the  publication  of  youthful  wrongs  done  by  them. 

^  Under  these  statutes  it  has  been  36  N.  E.  Bep.  695, 1894.  As  to  Mary- 
held  that  where  a  criminal  information  land,  see  Richardson  v.  State,  66  Md. 
for  libel  is  laid,  the  magistrate,  upon  205, 1886. 

the  preliminary  inquiry  before  him,  *  R.  v,  Creevey,  1  M.  &  S.  273 ;  Ld. 

has  no  jurisdiction  to  hear  evidence  Raym.  341 ;  People  v.  Stone,  5  Bost. 

relating  to  the  truth  of  the  libel,  or  to  L.  Rep.  153  ;    Gage  v,  Robinson,  12 

any  other  justification.     If  publica-  Ohio,  250,  1843.  But  see  infraf  { 1654. 

tion  be  proved,  he  is  bound  to  commit.  *  Com.  v,  Snelling,   15  Pick.  337, 

R.  V.  Garden,  4  L.  T.  (N.  S.)  504 ;  L.R.  1834 ;  Stow  r.  Converse,  4  Conn.  17, 

5  Q.  B.  D.  1 ;  14  Cox  C.  C.  559 ;  R.  v.  1821 ;  Sterling  v.  Sherwood,  20  Johns. 

Townsend,  10  Ibid.  356.      But  see  as  204, 1822  ;    Root  v.  King,  7  Cow.  613, 

to  Indiana,  Palmer  v.  Adams,  (Ind.)  1827. 
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Hence  he  who  maliciously  explores  the  past  life  of  an  intended 
victim,  with  the  purpose  of  crushing  him  by  bringing  to  public 
notice  some  act  of  shame,  long  past,  it  may  be  long  repented  of  and 
condoned,  may  deserve  a  severer  punishment  than  one  who  invents 
a  false  charge,  easily  disproved.  In  the  former  case,  the  injury 
inflicted  by  the  libeller  is  far  more  destructive  than  in  the  latter. 
Even  should  the  truth,  under  the  statutes,  be  admissible,  yet  unless 
on  public  grounds  it  ought  to  have  been  published,  it  is  no  defence. 
And  when  the  statutory  condition  is  that  the  publication  be  with 
good  motives  and  for  good  ends,  if  these  requisites  be  not  shown, 
the  truth  should  be  rejected. 

§  1646.  When  the  defendant  attempts  to  justify  by  proving  the 
truth,  the  justification  must  be  as  broad  as  the  charge,  j^g^jfica- 
The  verification  of  part  will  not  be  enough,^  unless  the  ^^  ^uat 
part  proved  sustains  the  whole  charge,  as  where  on   a  as  the 
charge  of  cheating  at  cards  the  defendant  undertook  to      *'^' 
prove  several  cases  of  such   cheating,  and  succeeded  in  proving 
two   cases,  which,   it  was  held,  was  sufficient.*     And  the  truth 
must  be  fully  established.' 

§  1647.  It  is  not  sufficient  justification,  when  a  publication  is  not 
privileged,  that  the  matter  charged  in  the  libel  was  a  c^mnjoa 
matter  of  common  report.*     Thus  in  an  indictment  for  a  rumor  or 
libel  in  charging   one   as   being  a  "  murderer  and  for-  justifica- 
swom,"  it  is  not  competent  for  the  defendant  to  prove  ^^^^' 
that  there  had  been  a  general  report  in  the  neighborhood  that  such 
person  was  a  murderer  and  forsworn.*    It  is  otherwise  when  the 

*  Usher  v.  Severance,  20  Me.  9, 1841 ;  *  Thibault  v.  Sessions,  (Mich.)  59  N. 

State  V.  Bumham,  9  N.  H.  34, 1837  ;  W.  Rep.  624, 1894;  Com.  v.  Place,  163 

State  V.  Lyons,  89  N.  C.  668,  1883.  Pa.  314,  1893.    It  is  still    libellous 

See  Leader  v.  State,  4  Tex.  App.  162,  though  published  merely  as  matter  of 

1878 ;  State  v.  Verry,  36  Kans.  416,  common  report.    Republican  Pub.  Co. 

1887;  Hanaw  v.  Jackson  Patriot  Co.,  v.  Miner,  3  Colo.  App.  668, 1893. 

98  Mich.  606, 1894.    And  that  the  de-  ^  State  v.  White,  7  Ired.  180,  1847. 

fendant  may  not  be  confined  to  prov-  See,  also,  State  v,  Lyon,  89  N.  C.  689, 

ing  truth  of  a  portion  of  charge  when  1883. 

he  can  justify  the  charge  as  a  whole.  Under   the    Massachusetts  statute 

see  Johnson   v.  State,   31  Tex.   Cr.  the  defendant  cannot  show,  short  of 

669, 1893.  proving  the  truth,  that  the  informa- 

'  R.  V.  Labouchere,  14  Cox  C.  C.  tion  upon  which  he  acted  came  from 

419.    But  see,  on  this  subject,  Tobin  so  creditable  a  source  and  under  such 

V,  Sykes,  71  Hun,  469, 1893.  circumstances  as  to  leave  no  doubt 

'  Com.  V,  McClure,  3  Weekly  Notes,  upon  his  mind  of  its  truth.    Com.  v. 

68, 1876.  Snelling,  16  Pick.  337,  1834 ;  Thach. 
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question  is  one  which  involves  repatation — t.  e.,  keeping  a  house  of 
Ul-fame,  or  being  reported  to  be  a  prostitute.' 

Vin.   MALICE,   HOW   PBOVED  AND   BEBUTTED. 

§  1648.  To  constitute  malice  in  the  publisher  of  a  libel,  it  is  not 
_..  necessary  that  personal  ill-will  to  the  person  libelled  should 

need  not     be  sho wn.'  It  is  enough,  as  in  the  parallel  case  of  homicide, 

Bpeciu.  .^  there  be  a  general  mischievous  temper  or  recklessness 
analogous  to  that  which  throws  dangerous  missiles  into  a  thorough- 
fare, without  caring  on  whom  they  may  fall.' 

§  1649.  Malice  is  inferred  as  a  presumption  of  fact  from  publi- 
cation ;^  and  publication  of  a  libel  is  not  ordinarily 
not  ex-  excused  by  the  publisher's  ignorance  that  it  contained 
^^y,  libellous  matter."  Hence  the  publisher  of  a  newspaper 
ance  of  ig  primdfcusie  responsible  for  all  that  appears  in  it ;  and 
it  has  been  held  that  this  presumption  is  not  rebutted  by 
evidence  that  he  never  saw  or  was  aware  of  the  libellous  matter  in 
his  newspaper  until  after  its  publication,  nor  by  proof  that  it  was 
copied  from  another  newspaper  or  from  current  report.*  Under 
recent  statutes,  it  is  admissible  as  a  defence  for  the  publisher  to 
prove  that  he  used  due  care  in  directing  the  paper,  and  that  the 
libel  was  inadvertently  published  notwithstanding  such  care.''    And 

C.  C.  318.    Under  the  same  statute,  '  See  mpra,  H  101  et  8eq,,  319 ;  B.  v. 

upon  an  indictment  for  a  libel  imput-  Loyett,  9  C.  &  P.  462, 1839 ;  B.  v,  Har- 

ing  general  misconduct  to  a  magistrate,  vey,  2  B.  &  C.  257.    Malice  is  implied 

it  is  competent  for  the  court  to  order  from  words  actionable  at  common  law 

the  defendant  to  elect  whether  he  will  or  made  so  by  statute,  without  proot 

give  the  truth  in  evidence ;  and  upon  of  special  damage.    Colby  v,  McGee, 

his  making  his  election  to  do  so,  to  file  48  111.  App.  294,  1892. 

a  bill  of  particulars,  specifying  the  *  Barthelemy  v.  People,  2  Hill,  (N. 

particular   instances    of  misconduct  Y.)  248,  1842;    State  v,   Clyne,    53 

which  he  purposes  to  prove,  and  to  Kans.  8, 1894. 

hold  him  strictly  to  the  proof  of  the  *  Supra,  {  1627 ;  Curtis  v.  Mussey, 

particular  specification.  Com.v.Snell-  6  Gray,  261,  1856;  People  v.  Wilson, 

ing,  15  Pick.  337,  1834 ;  Thach.  C.  C.  64  111.  195,  1872,  a  case  of  contempt. 

818.  For  ignorance  as  a  defence,  see  mpra, 

*  Whart.  Crim.  Ev.  i  261 ;  State  v.  {  88. 

Eice,  66  Iowa,  431,  1881 ;    Lasky  v.       •  R.  v.  Holt,  6  T.  R.  436;  Com.  v. 
State,  (Tex.)  18  S.  W.  Rep.  465,  1892.  Snelling,  15  Pick.  337, 1834 ;  State  v. 

*  Wason  V,  Walter,  L.  R.  4  Q.  B.   White,  7  Ired.  180, 1847. 

73, 1868 ;  Com.  v.  Bonner,  9  Mete.  410,  ^  See  Com.  v,  Morgan,  107  Mass. 

1845.    Supra,  {  119;  State  v.  Mason,  199, 1871 ;  Com.  v.  Damon,  136  Ibid. 

(Greg.)  38  Pac.  Rep.  130, 1894.  422, 1884.    Supra,  J  1627. 
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there  is  authority  to  the  effect  that  this  is  the  rule  at  common 
law.^ 

§  1660.  In  England,  by  the  passage  of  Mr.  Fox's  bill,  libels  were 
put  on  the  same  basis  as  all  other  criminal  offences,  and  Q^^^jon 
the  question  of  malicious  intent  was  opened  to  the  decision  of  malice 
of  the  jury.     With  the  exception  of  a  single  case,  already 
referred  to,  where  the  Supreme  Court  of  New  York  was  equally 
divided,^  the  law  in  this  country  has  been,  even  in  those  States 
where  there  is  no  statutory  guarantee,  that  the  jury  have  a  right, 

*  "  I  can  never  accede,"  says  Lord  his  part.  R.  v,  Holbrook,  L.  R.  3  Q. 
Denman,inanotegivenbyhi8biogra-  B.  D.  60,  1877;  14  Cox  0.  C.  185. 
pher  (1  Arnould's  Life  of  Lord  Den-  Supra,  §  1627. 

man,  London,  1873,  p.  200),  "to  the  On  the  second  trial  of  R.  v,  Hol- 
doctrine  that  the  publisher  is  crimi-  brook,  Dec.  20,  1878  (reported  in 
nally  answerable  for  a  paper,  of  the  con-  London  Law  Times,  Dec.  28,  1878), 
tents  of  which  he  was  utterly  ignorant,  Cockburn,  C.  J.,  said : 
notwithstanding  the  authority  of  Lord  "  The  question  is  as  to  what  will 
Mansfield  or  any  other  judge.  .  .  .  give  immunity  to  the  proprietor  under 
It  is  to  me  incomprehensible  that  a  that  enactment.  No  doubt  it  would 
jury  should  be  charged  to  find  such  not  be  enough,  in  the  first  instance,  to 
persons  guilty  on  an  indictment  which  show  that  he  had  not  specifically 
states  that  they,  '  with  mischievous  authorized  the  insertion  of  the  article ; 
intentions,  maliciously  published.' "  but  it  appears  to  me  equally  untenable 
No  doubt  if  the  evidence  shows  that  to  say  that  because  a  proprietor  in- 
the  publication  was  not  "  malicious,"  trusts  the  conduct  of  a  public  journal 
and  if  this  averment  cannot  be  stricken  to  the  plenary  discretion  of  an  editor, 
out  as  surplusage  so  as  to  leave  an  in-  he  thereby  gives  authority  to  the  edi- 
dictable  ofience  behind,  the  defendant  tor  to  commit  a  breach  of  the  law  by 
should  be  acquitted.  But  if  it  was  the  the  insertion  of  libellous  matter.  If 
defendant's  duty  to  have  supervised  the  principal  were  expressly  to  pro- 
his  paper  either  personally  or  through  hibit  the  insertion  of  libellous  matter 
adequate  agents,  then  he  is  liable  for  in  the  paper,  would  not  that  be  sufii- 
libellous  publications  which  appear  cient?  Surely  the  answer  must  be  in 
through  his  neglecting  (either  through  the  affirmative ;  for,  unless  he  himself 
himself  or  his  agents)  his  duty  of  su-  superintends  the  insertion  of  every 
pervision.  article   (in  which    case   the   statute 

For  observation  to  the  same  effect  would  be  useless),  what  can  the  pro- 
by  Cockburn,  C.  J.,  in  Lambri's  Case,  prietor  do  more?  And  surely  the 
see  67  London  L.  T.  { Joum.)  p.  1.  prohibition  not  to  violate  the  law  is 
See,  also,  remarks  of  Lord  Coleridge,  impliedly  involved  in  every  service  in 
C.  J.,  in  R,  V,  Alexander,  71  L.  T.  which  an  agent  is  employed,  and  in 
(Jour.)  41.  which  the  law  may  possibly  be  broken 

It  is  now  a  good  defence,  under  6  &  by  the  agent."    See,  for  full  report, 
7  Vict.  c.  96,  J  7,  to  show  that  the  libel  R.  v.  Holbrook,  39  L.  J.  (N.  S )  636. 
was  published  without  the  authority,       *  People  v,  Croswell,  3  Johns.  Caa, 
consent,  or  knowledge  of  the  proprie-  337, 1804. 
tor,  and  from  no  want  of  due  care  on 
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under  the  instructions  of  the  court,  to  give  their  verdict  on  the 
whole  issue,  and  decide  the  question  as  one  of  fact,  whether  the 
matter  charged  be  libellous  or  not,  as  well  as  the  questions  of  fact 
as  to  the  publication  and  the  truth  of  the  innuendoes.^ 

§  1651.  Evidence  that  the  defendant  published  other  copies  of 
other  ^^®  same  libel,*  or  other  cognate  libels,^  provided  they 
libels  ad-  refer  to  the  subject  of  the  libel  set  out  in  the  indictment,* 
to  prove  or  are  such  as  to  show  a  system  of  libelling,**  is  receiv- 
system.       ohle^  in  order  to  prove  the  malicious  or  seditious  intent.* 

^  Davis's  Va.  Crim.  Law,  280 ;  State  question  if  the  answer  to  it  were  not 

V,  Lehre,  2  Brev.  446,  1811 ;  State  v,  admitted. 

Allen,  1  McCord,  525,  1822 ;  Shaver  "  The  bill  of  exceptions  in  this  case 

V,  Linton,  13  Up.  Can.  (Q.  B.)  534.  shows  that  the  defendant  expressly 

In  State  v,  Goold,  62  Me.  509,  1871,  admitted  that  the  publication  in  ques- 

it  is  said  by  Walton,  J. :  tion  was  a  libel.    He  also  admitted 

"  It  seems  to  be  now  settled  in  Eng-  that  he  composed,  wrote,  and  pub- 
land  as  well  as  this  country,  that  the  lished  the  article.  He  claimed  the 
judge  is  not  bound  to  state  to  the  jury,  right  to  go  to  the  jury  upon  the  ques- 
as  matter  of  law,  whether  the  publica-  tion  of  malice  only.  This  right  waa 
tion  in  question  is  or  is  not  a  libel ;  accorded  to  him  as  fully  as  he  desired, 
that  the  proper  course  for  him  to  pur-  All  this  appears  by  the  bill  of  excep- 
sue  is  to  define  to  the  jury  what  a  tions.  He  was  not,  therefore — in  fact,, 
libel  is,  and  then  leave  it  to  them  to  he  could  not  be— an  aggrieved  party 
determine  whether  the  publication  in  by  the  views  expressed  by  the  judge 
question  does  or  does  not  come  within  of  the  Superior  Court,  as  to  whose 
that  definition.  2  Greenl.  on  Ev.  duty  it  would  have  been  to  pass  upon 
2  411 ;  Shattuck  v.  Allen,  4  Gray,  540,  the  questions  of  law  involved  in  the 
1855.  issue,  if  the  answer  to  these  questions 

'^  But  while  it  is  undoubtedly  true  had  been  controverted.  He  expressly 
that  in  prosecutions  for  libel  the  de-  waived  his  right  to  go  to  the  jury  upon 
fendant  has  a  right  to  have  the  ques-  these  questions  by  his  admissions.'' 
tion  of  libel  or  no  libel  submitted  to  *  Whart.  Crim.  Ev.  2  52 ;  Plunkett 
the  jury,  we  think  it  is  equally  clear  v.  Cobbett,  5  Esp.  136  (44  Gteo.  III.), 
that  it  is  a  right  which  it  is  compe-  '  B.  v.  Pearce,  Peake,  (N.  P.)  75 
tent  for  him  to  waive.  If  he  chooses  (52  Geo.  III.) ;  Com.  v.  Damon,  136 
to  admit  for  the  purposes  of  the  trial  Mass.  442,  1884.  See  Whart.  Crim. 
that  the  publication  in  question  is  a  Ev.  i  52 ;  Post  Pub.  Co.  v,  Hallam^ 
libel,  we  think  he  is  no  longer  in  a  59  Fed.  Rep.  530, 1893 ;  State  v.  Con- 
condition  to  complain  because  the  able,  81  Iowa,  60,  1890 ;  Thibault  v. 
question  is  not  submitted  to  the  jury.  Sessions,  (Mich.)  59  N.  W.  Rep.  624^ 
Being  admitted,   it  is   no    longer  a  1894. 

question  for  either  court  or  jury ;  and  *  Finnerty  v.  Tipper,  2  Camp.  72^ 

it  is  impossible  for  the  defendant  to  1809 ;  Com.  v.  Harmon,  2  Gray,  289, 

be  aggrieved  by  any  views  the  court  1854. 

may  entertain  or  express,  as  to  whose  '  Whart.  Crim.  Ev.  {  52, 

province  it  would  be  to  pass  upon  the  *  State   v.    Biggs,    39   Conn.  498^ 
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But  if  such  publications  are  posterior  to  the  one  complained  of,  it 
would  seem  they  are  not  admissible/  unless  offered  as  in  the  same 
line  and  as  part  of  the  same  scheme  as  that  on  trial.^  And  libellous 
writings  found  on  the  defendant's  person  cannot  be  put  in  evidence, 
without  in  some  way  showing  that  he  knew  or  approved  of  their 
contents.* 

§  1652.  The  defendant,  it  is  said,  has  a  right  to  have  read  the 
whole  of  the  publication  from  which  the  alleged  libellous  whole 
passage  is  an  extract.*    Two  articles,  however,  not  simul-  gj^^  ^_ 
taneously  published  in  the  same  paper  or  book,  cannot  n^JMibie. 
be  coupled,  in  order  to  ascertain  whether  or   not  one  of  them 
is  libellous.* 

§  1653.  When  the  defendant  does  not  justify,  he  can-  jq^^  defence 
not  be  permitted  to  prove  that  the  person  libelled  treated  *hat  libel 
part  of  the  libellous  matter  as  a  joke  on  himself.^ 

§  1654.  Evidence  of  public  philanthropic  designs  on  part  of  the 
defendant  is  not  admissible  to  rebut  the  presumption  of  counter 
malice.^    No  man  has  a  right  to  libel  another  for  the  ©pdence 

.  .  of  good 

latter's  moral  instruction,  or  for  the  edification  of  the  motive  in- 

..     Q  admissi- 

community.**  ble. 

IX.    INDICTMENT.^ 

§  1655.  It  is  necessary  that  the  publication  should  be  expressly 
averred,  since  a  mere  private  composition  and  writing,  Pubiica- 
seen  only  by  the  writer,  is  not  an  offence.^®  be  ayerred. 

1872 ;  Com.  v.  Snelling,  16  Pick.  337,  C.    683,   1836 ;     Whart.    Crim.    Ev. 

1834;    Thach.    C.    C.  318;  Com.  v.   J  682. 

Damon,  136  Mass.  441,  1884.    Such       *  Cook  v.  Hughes,  R.  &  M.  112. 

evidence  admissible  only  after  proof  See  Thornton  v,  Stephen,  2  M.  &  Bob. 

that  it  also  was  published  by  defen-  45 ;  Scripps  v.  Foster,  41  Mich.  742, 

dant.    Dressel  v.  Shippman,  (Minn.)   1879. 

68  N.  W.  Rep.  684, 1894.  *  Usher  v.  Severance,  20  Me.  9, 1841. 

*  U.  S.  V.  Crandall,  4  Cranch  C.  C.      •  Com.  v.  Morgan,  107  Mass.  199, 
683,  1836;    Thomas  v,  Crosswell,  7   1871. 

Johns.  264,  1810 ;  Whart.  Crim.  Ev.  '  R.  v,  Hicklin,  L.  R.  3  Q.  B.  300, 
a  32-.52.  1868 ;  Com.  v.  Snelling,  15  Pick.  337, 

*  See  Finnerty  v.  Tipper,  2  Camp.    1834.    Supra,  §§  88,  119, 1607. 

72;  Watson  v,  Moore,  2  Cosh.  133,  *  Ibid.    See  Lord  Macaulay's  re- 

1848;  Town,  on  SI.   &  Lib.  3  390;  marks  given  in  8th  edition  of  this 

Whart.  Crim.  Ev.  i  38 ;  Eldridge  v.  work,  { 1654. 

State,  27  Fla.  162, 1891 ;  Com.  v.  Place,  *  For  forms,  see  Whart.  Prec.  tit 

153  Pa.  314,  1893 ;  Com.  v,  Damon,  "  Libel." 

136  Mass.  441, 1884.  ^°  R.  v,  Burdett,  4  B.  &  Aid.  95, 

*  U.  S.  V.  Crandall,  4  Cranch  C.  1820 ;  Arrow  S.  S.  Co.  v.  Bennett,  73 
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§  1667.]  CBiMBB.  [book  ii. 

§  1656.  The  allied  libellous  matter,  also,  must  be  set  out  aocu- 
LibeUoiw  ^^^^7f  ^"7  variance  being  fatal/  though  matters  not  in 
"""*L  ^^  libellous  passage,  or  of  record,  need  not  be  exactly 
exactly  8dt  allied.'  Mere  .variations  of  spelling,  if  the  sound  be 
®'*  '  retained,  will  not  vitiate,* 

Where  parts  are  selected,  they  must  be  set  forth  thus :  "  In  a 
certain  part  of  which  said,"  etc.,  "  there  were  and  are  contained 
oertain  &lse,  wicked,  malicious,  scandalous,  seditious,  and  libellous 
matters,  of  and  concerning,"  etc.,  *^  according  to  the  tenor  and  effect 
following,  that  is  to  say  :"  "  And  in  a  certain  other  part,"*  etc.,  etc. 
The  date  at  the  end  of  the  libel  need  not  be  set  forth.^ 
If  the  libel  be  in  a  foreign  language,  it  must  be  set  forth  in  such 
language,  verbatim,  together  with  a  correct  translation.* 
It  need  not  be  averred  that  the  libel  was  in  a  newspaper.^ 
§  1657.  In  another  work  is  considered  the  mode  ot  setting  out 
writings  of  this  class.^     It  is  enough  now  to  say  that  if  the  in- 

Hud,  81, 1893 ;  but  see  State  v.  Dowd,  North  Carolina,   State  t;.  Mclntoeh, 

39    Kans.  412,  1888.    Under  Texas  92  N.  C.  794,  1886.    In  New  Jersey, 

Code,  see  Wiseman  v.  State,  14  Tex.  State  v.  Smith,  46  N.  J.  L.  491, 1884. 

App.  74, 1883.    That  manner  of  pub-  See  People  v,  Collins,  102  Cal.  346, 

lication  must  be  set  forth.    People  v,  1894. 

Stark,  136  N.  Y.  638,  1893.    As  to  •  Com.  p.Varney,  10  Cash.  402, 1862. 

complying  with  terms  of  statute  in  *  Whart.  Crim.  Ev.  2  114;  State  v. 

publication.    Larrison  v.   State,  (N.  Townsend,  86  N.  C.  676,  1882. 

J.)  9    Crim.  Law    Mag.    686,  1887.  *  See  1  Camp.  360,  per  Lord  Ellen- 

That  extent  of  publication  must  be  borough ;     Archb.  Crim.  Plead.  494 ; 

proved  as  set  forth,  see  Neely  v.  State,  Whart.  Cr.  PI.  &  Pr.  i  180.    That 

32  Tex.  Cr.  370, 1893.  where  the  exact  terms  of  a  libel  are 

'  Cartwright  v,  Wright,  1  D.  &  R.  not  given  on  account  of  its  obscenity, 

230,  1822 ;  Wright  v.  Clements,  3  B.  its  terms  must  be  proved  as  broad  as 

6  Aid.  603,  1820;  Com.  v,  Tarbox,  1  the  indictment  charges,  see  Frisby  v. 
Cush.  66,  1848 ;  Com.  v,  Sweeney,  10  State,  26  Tex.  App.  180, 1888 ;  Rogers 
S.  &  R.  173, 1823 ;  State  v.  Brownlow,  v.  State,  30  Tex.  App.  462, 1891. 

7  Humph.  63, 1846;  Walsh  v.  State,  *  Com.  v.  Harmon,  2  Gray,  289, 1864. 
2  McCord,  248, 1822.  See  Whart.  Cr.  •  Zenobio  v.  Axtell,  6  T.  R.  162, 
PI.  &  Pr.  a  167  ei  seq, ;  Whart.  Crim.  1796 ;  Whart.  Cr.  PI.  &  Pr.  i  181 ;  and 
Ev.  II 11^  eiseq.  See,  on  this  subject,  see  supra,  H  731-3;  Stichtd  v.  State, 
Johnson  v.  State,  31  Tex.  Cr.  464,  26  Tex.  App.  420, 1888. 

1893 ;  Booker  v.  State,  (Ala.)  14  So.  ^  Rattray  v.  People,  61  Miss.  377, 

Rep.  661,  1894;  Riddle  v.  State,  30  1883;  see  Smith  r;.  State,  24  Tex.  App. 

Tex.  App.  426, 1891 ;  Becker  v,  Schil-  1,  1887,  as  to  averments  as  to  mode 

ler,  49  111.  App.  606,  1893 ;  Conlee  v.  of  publication  when  the  libel  is  fully 

State,  14  Tex.  App.  222,  1883.    As  to  set  forth. 

extent  to  which  the  indictment  must  *  See  Whart.  Cr.  PI.  &  Pr.  5§  167 

charge  in  the  terms  of  the  statute  in  et  seg. 
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dictment  does  not  on  its  face  profess  to  set  forth  an  accurate  copy 
of  the  alleged  libel  in  words  and  figures,  it  will  be  held  ^.^  . 
insufficient  on  demurrer,  or  in  arrest  of  judgment.^     It  must  pro- 
is  not  sufficient  to  profess  to  set  it  forth  according  to  its  forth  words 
substance  or  effect.*    And  where  the  indictment  alleged  ^^  *^' 
that  the  defendant  published,  etc.,  an  unlawful  and  malicious  libel, 
according  to  the  purport  and  effect^  and  in  svJbstance  as  follows,  it 
was  ruled  that  the  words  between  libd  and  as  foUov>8  could  not  be 
rejected  as  surplusage.* 

§  1658.  Where  it  does  not  appear  from  the  paper  itself  who  its 
author  was,  nor  the  persons  of  and  concerning:  whom  it   .    , 

1  /.  I  .  1     .  .  Author- 

was  written,  nor  the  purpose  tor  which  it  was  written,  ship  must 

these  facts  should  be  explicitly  averred,  for  the  consider-      ^^^ 

ation  of  the  jury,  in  all  cases  in  which  they  are  material.* 

§  1659.  Where  the  persons  alleged  to  have  been   libelled  are 
alluded  to  in  ambiguous  and  covert  terms,  it  is  not  suffi- 
cient to  aver  generally  that  the  paper  was  composed  and  matter^" 
published  "  of  and  concerning "  the  persons  alleged  to  ^"*1^  ^ 
have  been  libelled,  with  innuendoes  accompanying  the  relate  to 
covert  terms,  whenever  they  occur  in  the  paper  as  set  out  ^ 
in  the  indictment,  that  they  meant  those  persons,  or  were  allusions 
to  their  names.     There  should  be  a  full  and  explicit  averment  that 
the  defendant,  under  and  by  the  use  of  the  covert  terms,  wrote  ol 
and  concerning  the  persons  alleged  to  be  libelled.* 

The  court  will  regard  the  use  of  fictitious  names  and  disguises, 
in  a  libel,  in  the  sense  that  they  are  commonly  understood  by  the 
public,^  and  will  take  judicial  notice  of  the  sense  of  words  as  used 
by  the  masses  of  men  7 

»  Whart.  Cr.  PI.  &  Pr.  JJ  167  et  »  Com.  v.  Wright,  1  Cush.  46,  1848 ; 

9eq,;  State  v.  Twitty,  2  Hawks,  248,  Whart.  Cr.  Pi.  &  Pr.  ?J  167  et  seq. 

1822;  State  v,  Goodman,  6  Rich.  387,  *  State  v,  Henderson,  1  Rich.  179, 

1853.    And  where  an  indictment  is  1845. 

under   statute,   it    is    insufficient  to  '  R.  v.  Marsden,  4  M.  &  S.  164,  State 

charge  in  terms  of  statute.    Miles  v,  v,  Henderson,  1  Rich.  179, 1845 ;  State 

State.  94  Ala.  106,   1891.    And  see  v.  Brownlow,  7  Humph.  63, 1846 ;  State 

ante,  note  4,  {  1 656.  v.  Schmitt,  49  N.  J.  579, 1887 ;  Johnson 

•  Com.  v.  Tarbox,  1  Cush.  66, 1848 ;  v.  Com.,  (Pa.)  14  Atl.  Rep.  425, 1888. 

Com.  V.  Wright,  Ibid.  46, 1848 ;  State  •  State  v.  Chace,  Walker,  384, 1830. 

V.  Brownlow,  7  Humph.  63, 1846.  But  ^  Edwards  v,  San  Jose  Printing  Co., 

see  State  v.  Smith,  7  Lea,  249, 1881 ;  99  Cal.  481,  1893. 
Hammers  t;.  State,  13  Tex.  App.  344, 
1883. 
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Under  a  declaration  which  alleges  the  publication  of  a  certain 
"  libel  concerning  the  plaintiff/'  but  contains  no  innuendoes^  collo- 
quiumsy  or  special  averments  of  facts  to  connect  the  publication 
with  the  plaintiff,  if  no  evidence  be  offered  to  connect  him  there- 
withy  except  the  publication  itself,  the  question  whether  the  publica- 
tion refers  to  the  plaintiff  is  for  the  court,  and  not  for  the  jury.' 

An  allegation  that  the  defendant  published  a  libel,  ''  tending  to 
blacken  the  honesty,  virtue,  int^rity,  and  reputation  of  the  said  A. 
B.,  and  thereby  to  expose  him  to  public  hatred,  ridicule,  and  con- 
tempt, in  which  said  false,  scandalous,  malicious,  defamatory,  and 
libellous  matters  of  and  concerning  the  character,  honesty,  virtue, 
integrity,  and  reputation  of  the  said  A.  B.,"  etc.,  is  a  sufficient 
all^ation  that  it  was  "  of  and  concerning  A.  B/^ 

§  1660.  An  innuendo  is  an  interpretative  parenthesis  thrown 
Innuendo  ^^^  ^^  quoted  matter  to  explain  an  obscure  term.'  It 
can  inter-  can  explain  only  where  something  already  appears  upon 
not  en-  the  record  to  ground  the  explanation  ;  it  cannot,  of  itself, 
^"**-  change,  add  to,  or  enlarge  the  sense  of  expressions  beyond 

their  usual  acceptation  and  meaning.  It  can  interpret,  but  cannot 
add.^     It  may  serve  as  an  explanation,  but  not  as  a  substitute.^ 

*  Barrows  v.  Bell,  7  Gray,  301, 1866;  It  waa  held  in  Pemisylvania,  in  1870, 
Humbard  v.  State,  21  Tex.  App.  200,  that  where  no  new  fact  is  essential 
1886.  But  evidence  is  admissible  to  to  the  frame  of  an  indictment  for 
identify  prosecuting  witness  with  sub-  libel,  and  necessary  to  be  found  by 
ject  of  the  libel.  State  v.  Mason,  (Oreg.)  the  grand  jury  as  the  ground  of  a 
38  Pac.  Bep.  130, 1894.  Innuendo  is  colloquium,  and  where  the  only  ob- 
surplusage  where  meaning  is  obvious  ject  of  an  innuendo  is  to  give  point 
and  does  not  bind  plaintiff.  Bepubli-  to  the  meaning  of  the  language,  it  is 
can  Pub.  Co.  v.  Miner,  3  Colo.  App.  568,  not  proper  to  quash  the  indictment  on 
1893 ;  Callahan  t;.  Ingram,  122  Mo.  the  ground  that  the  innuendo  may  be 
355,  1894.  And  see  People  v,  Mc-  supposed  to  carry  the  meaning  of  the 
Dowell,  71  Cal.  194, 1886.  language  beyond  the  customary  mean- 

*  Taylor  v.  State,  4  Ga.  14,  1848.  ing  of  the  words.  If  some  of  the  innu- 

*  See  it\fra,  §  1665.  endoes  in  an  indictment  for  libel  ex- 

*  See  2  Salk.  512;  Cowp.  684;  Mix  tend  the  meaning  of  parts  too  far,  but 
V,  Woodward,  12  Conn.  262, 1837 ;  Van  there  be  others  sufficient  to  give  point 
Vechten  v,  Hopkins,  5  Johns.  211,  to  it,  the  jury  may  convict  under  the 
1809 ;  State  v.  Neese,  N.  C.  T.  R.  270,  latter  alone.  Com.  v.  Keenan,  67  Pa. 
1818 ;  Bradley  v.  State,  Walker,  156,  203,  1870. 

1824 ;  State  v.  Henderson,  1  Rich.  179,  *  State  v.  Atkins,  42  Vt.  252, 1869 ; 

1845 ;  Arrow  S.  S,  Co.  v,  Bennett,  73  though  see  Com.  v,  Keenan,  67  Pa. 

Hun,  81, 1893;  Hackett  v.  Providence  203, 1870;  Com.  v.  Meeser,  1  Brewst. 

Tel.  Pub.  Co.,  (R.  I.)  29  Atl.  Rep.  143,  492, 1867. 
1894.    And  see  cases  in  note  1,  supra, 
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Thus  in  an  action  for  the  words,  "  He  is  a  thief/'  the  defendant's 
meaning  in  the  use  of  the  word  "  he  "  cannot  be  explained  by  an 
innuendo  '^  meaning  the  said  plaintiff/'  or  the  like,  unless  some- 
thing appear  previously  upon  the  record  to  ground  that  explana- 
tion ;  but  if  the  words  had  previously  been  charged  to  have  been 
spoken  of  and  concerning  the  plaintiff,  then  such  an  innuendo  would 
be  correct ;  for  when  it  is  alleged  that  the  defendant  said  of  the 
plaintiff,  ^^  He  is  a  thief,"  this  is  an  evident  ground  for  the  explana- 
tion given  by  the  innuendo,  that  the  plaintiff  was  referred  to  by 
the  word  "  he."^  Whatever  is  insensible  must  thus  be  explained 
by  innuendo.  And  "  when  the  language  is  equivocal  and  uncer- 
tain, or  is  defamatory  only  because  of  some  latent  meaning,  or  ot 
its  allusion  to  extrinsic  facts  and  circumstances,  then  an  inducement 
or  innuendo  or  both  are  indispensable  to  express  and  render  certain 
precisely  what  the  libel  is  of  which  the  defendant  is  accused."*  It 
is  not  necessary  when  the  facts  in  question  appear  on  the  record.' 

Where  the  plaintiff  averred,  by  way  of  innuendo,  that  the  defen- 
dant, in  attributing  the  authorship  of  a  certain  article  to  a  "  cele- 
brated surgeon  of  whiskey  memory,"  or  to  a  "  noted  steam  doctor," 
meant  by  these  appellations  the  plaintiff,  it  was  held,  notwith- 
standing the  innuendo,  that  the  declaration  was  bad,  for  want  of  an 
averment  that  the  plaintiff  was  generally  known  by  these  appella- 
tions, or  that  the  defendant  was  in  the  habit  of  applying  them  to 
him,  or  something  to  that  effect.^ 

When  an  alleged  libel  affects  the  prosecutor  only  in  his  business 
standing,  such  business  must  be  averred.^ 

In  another  case,  in  an  action  on  the  case  against  a  man  for  saying 
of  another,  ''He  has  burnt  my  bam,"  the  plaintiff  cannot,  by  way 
of  innuendo,  say,  "  meaning  my  barn  full  of  corn  /'^  because  this  is 
not  an  explanation  derived  from  anything  which  preceded  it  on  the 
record,  but  is  the  statement  of  an  extrinsic  fact  not  previously 
stated.  But  if  in  the  introductory  part  of  the  declaration  it  had 
been  averred  that  the  defendant  had  a  barn  full  of  corn,  and  that, 
in  a  discourse  about  that  barn,  he  had  spoken  the  above  words  ot 
the  plaintiff,  an  innuendo  of  its  being  the  barn  full  of  corn  would 

*  Archb.  Grim.  Plead.  494;  State  »  State  v.  Mott,  45  N.  J.  L.  494, 1883. 
V.  White,  6  Ired.  418, 1846.  *  Miller  v.  Maxwell,  16  Wend.  9, 

•  Durfee,  C.  J.,  State  t;.  Corbett,  12  1836.  See,  also,  2  Hill,  472,  and  12 
R.  I.  288, 1879,  citing  State  w.  Hender-  Johns.  474;  Rogers  v.  State,  30  Tex. 
son,  1  Rich.  179, 1845 ;  S.  P.,  State  v.  App.  462,  1891. 

Spear,  13  R.  I.  324,  1880 ;  People  v,       *  Com.  v.  Stacey,  8  Phila.  617, 1871. 
Isaacs,  1  N.  Y.  Cr.  R.  148, 1883.  «  Barham  v.  Nethersal,  4  Co.  20  a. 
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have  been  good ;  for^  by  coapling  the  innuendo  with  the  introdoo- 
torj  averment,  it  would  have  made  it  complete.^ 

§  1661.  The  question  of  the  truth  of  the  innuendoes  is  for  the 

Truth  of     J'^'y  '  *°^  ^^y  must  be  supported  by  evidence,  unless 

innaendoM  they  go  to  matters  of  notoriety,  or  of  which  the  court 

takes  judicial  notice.' 

§  1662.  How  a  lost  or  destroyed  document  is  to  be  pleaded  is 

Unobuin-    ^Isewherc  discussed.'    As  we  have  seen,  the  weight  of 

"'bie  and      opinion  is  that  it  is  not  necessary  that  obscene  languid 

libel.  should  be  set  out  in  full ;  a  general  averment  of  its  nature 

will  be  sufficient  if  there  be  a  proper  excuse/ 

X.   VERDICT. 

§  1663.  "  Guilty  of  publishing  only^'  is  not  a  verdict  on  which 
*'Guiityof  judgment  can  be  entered ;  and  the  court  should  refuse  to 
pubrishing  receive  it,  or,  if  it  be  received,  direct  a  second  trial.*  But 
insnffi-  a  verdict  on  an  indictment  for  composing,  writing,  print- 
^^  '  ing,  and  publishing  a  libel,  that  the  defendant  is  "  guilty 

of  publishing  as  alleged  in  the  indictment,  and  not  guilty  as  to  the 
residue,"  is  equivalent  to  a  general  verdict  of  guilty ;  since  the 
allegations  in  the  indictment  "compose,"  "write,"  etc.,  can  be 
rejected  as  surplusage.^ 

On  an  indictment,  also,  for  "  composing,  printing,  and  publish- 
ing," the  defendant  may  be  found  guilty  of  "  printing  and  pub- 
lishing."^ 

*  Archb.  Grim.  Plead.  494 ;  4  Rol.  Mrs.  R.'s  daughter  and  of  the  prosecu- 

Abr.  83,  pi.  7 ;  85,  pi.  7 ;  2  Ro.  Rep.  244 ;  trix,  Mrs.  C.    It  was  held  unnecessary 

Cro.  Jac.  126 ;  1  Sid.  62 ;  2  Stra.  934 ;  1  to  prove  that  the  prosecutrix  was  the 

Saund.  242,  n.  3 ;  Gblstein  v,  Foss,  9  only  daughter.    State  v.  Perrin,  1  Tr. 

D.  &  Ry.  197,  1827;  6  B.  &  C.  154;  Con.  Rep.  446;  2  Brev.  474, 1811. 

Clement  v,  Fisher,  1  M.  &  Ry.  281,  »  Whart.  Cr.  PI.  &  Pr.  { 176 ;  Whart. 

1827 ;  Alexander  v.  Angle,  1  C.  &  J.  Crim.  Ev.  H  118,  199. 

143,  1830 ;  7  Bing,  119;  R.  v.  Tuchin,  *  Supra,  J  1609. 

6  St.  Tr.  532, 1654.  *  R.  v.  Woodfall,  5  Burr.  2661.    See 

'  See  cases  cited  supra.    State  v.  At-  Webber  v.  State,  10  Mo.  4,  1846. 

kins,  42  Vt.  262, 1869;  Com.  v.Keenan,  •  Com.  v,  Morgan,  107  Mass.  199, 

67  Pa.  203,    1870;    State    v.  Perrin,  1871. 

2  Brev.  474,  1811.    But  see  Arrow  S.  ^  Wh^t.  Crim.  Ev.  f  134  ;    R.  v. 

8.  Co.  V,  Bennett,  73  Hun,  81, 1893.  Hunt,  2  Camp.  583,  1808 ;  R.  v,  Wil- 

In  an  indictment  for  a  libel  against  Hams,  Ibid.  646,  1808 ;  State  v,  Lock- 

J.  C,  which  libel  described  her  as  the  lear,  Busbee,  208, 1809.    As  to  divis- 

only  daughter  of  the  widow  Roach,  ible  verdict,  see  Whart.  Cr.  PI.  &  Pr, 

the  innuendo  stated  the  identity  of  i  742. 
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XI.   THREATENING   LETTERS — BLACKMAILING. 

§  1664.  We  have  already  noticed  certain  classes  of  threatening 
letters  which  have  been  held,  when  followed  by  extortion,  to  consti- 
tute robbery.*     We  have  now  to  consider  the  sending  threatening 
letters  as  a  substantive  offence.   In  many  cases  such  letters 
may  be  libels,  whose  publishers  are  indictable  at  common  money  by 
law.*    The  offence,  however,  is  in  most  jurisdictions,  both  JJf^^iig 
in  England  and  in  the  United  States,  specifically  indict-  »« indict- 
able by  statutes.'    Under  these  statutes  it  is  necessary,  in 
order  to  sustain  an  indictment,  that  a  threat^  should  have  been 

^  Supra,  3  852.  prisoner's  mind  at  the  time  of  making 

'  Supra,  22  1691  et.  seq.  the  demand ;  and  the  jury  must  look 

'  As  to  Massachusetts  statute,  see  at  all  the  circumstances  for  the  pur- 

Bobinson  t;.  Com.,  101  Mass.  27, 1869 ;  pose  of  deciding  whether  at  that  time 

Com.  V.  Dorus,  108  Ibid.  488,  1871;  the  prisoner  6ond,/£cfe  believed  that  she 

Com.  V,  Coolidge,  128  Ibid.  55,  1879;  or  he  had  reasonable  cause.     K  v. 

Com.  V,  Philpott,  130  Ibid.  59,  1880.  Miard,  1  Cox  C.  C.  22, 1844. 

As  to  New  York,  see  Biggs  v.  People,  Upon  an  indictment  for  sending  a 

8  Barb.  547, 1850.  As  to  Maine  statute,  letter  demanding  money  with  menaces, 

see  State  v,  Bruce,  24  Me.  71 ,  1844 ;  and  without  reasonable  or  probable 

State  V.  Patterson,  68  Ibid.  473, 1878 ;  cause,  it  appeared  that  the  prisoner. 

State  V.  Bobinson,  85  Me.  195,  1892.  who  had  been  in  the  prosecutor's  em- 

As  to  Ohio,  see  Brabham  v.  State,  18  ploy  as  traveller,  had  afterward  set  up 

Ohio  St  485,  1869.     As  to  Indiana  in  business  for  himself,  married,  and 

statute  against  blackmailing,  see  State  become  the  father  of  children.    There 

V,  Hammond,  80  Ind.  80, 1881.    As  to  was  no  evidence  of  the  prosecutor  hav- 

Missouri,  State  v.  Linthicum,  68  Mo.  ing  indulged  in  the  slightest  familiar- 

66, 1878.    As  to  Iowa,  State  v.  Brown-  ity  with  the  prisoner's  wife,  or  of  the 

lee,  84  Iowa,  473, 1892.    As  to  Texas,  prisoner   having   at   any   time    any 

Castle  V,  State,   23  Tex.  App.  286,  ground  to  suspect  that  such  had  been 

1887.  the  case,  and  the  prosecutor  denied  it ; 

^  B.  v.  Girdwood,  1  Leach  C.  C.  142,  but  the  prisoner  sent  to  him  letters 

1776;  2  East  P.  C.  1120;    Com.  v.  imputing  to  the  prosecutor  adultery 

Buckley,  147  Mass.  581,  1888  ;   Wil-  with  his  wife ;  that  he  was  the  father 

Hams  V.  State,  13  Tex.  285, 1882.  That  of  one  of  his  children ;   stating  that 

it  is  not  sufficient  to  charge  in  terms  many  a  man  would  have  sent  a  bullet 

of  the  statute  but  that  acts  must  be  through  him ;  that  he  was  to  refund 

alleged  which,  if  proved,  would  con-  £44.      The  judge   left   to  the  jury 

vict,  see  U.  S.  v.  Armstrong,  59  Fed.  whether  the  meaning  of  the  letters 

Bep.  568, 1894.  was  to  demand  a  sum  of  money,  and 

Demanding  money  by  threats  with-  to  menace  him  with  adultery,  or  to 

out  "reasonable  or  probable  cause"  send  the  child  to    the   prosecutor's 

being  indictable  under  the  statute,  it  house ;  and  whether  there  was  any 

has  been  held  that  these  words  must  reasonable  or  probable  cause  for  the 

be  taken  to  apply  to  the  state  of  the  demand.      The  jury   having   found 
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manifestly  intended.  Where  a  particular  statute^  makes  it  in- 
dictable to  accuse  another  of  crime  with  '^menaces"  and  '^threats/' 
with  intent  to  extort  monev^  it  has  been  held  that  threatening  to  ex- 
pose a  clergyman  cha^with  criminal  intercourse  with  a  woman 
in  a  house  of  ill-fame^  in  his  own  church  or  village,  to  his  own 
bishop,  to  all  the  other  bishops,  and  to  the  Archbishop  of  Canter- 
bury, and  also  to  publish  his  shame  in  the  newspapers,  is  such  a 
threat  as  a  man  of  ordinary  firmness  cannot  be  expected  to  resist, 
and  therefore  fidls  within  the  word  menaces  used  in  the  statute.' 
And  so,  under  another  statute,  has  been  held  to  be  a  letter  to  the 
effect  that  if  money  be  deposited  in  a  particular  place  an  attack 
would  be  averted.'  A  false  statement  that  a  warrant  has  issued  to 
airest  A.  on  a  criminal  charge  is  '^  threatening "  to  accuse  A.  ot 
crime.^  And  so  is  threatening  to  enter  a  complaint  ;^  and  threaten- 
ing to  imprison  on  a  fictitious  charge.'  Though  it  would  seem  not 
essential  that  the  prosecutor  should  be  actually  frightened,^  the 
threat  must  be  such  as  would  ordinarily  create  alarm.^  It  is  imma- 
terial, in  such  cases,  so  far  as  concerns  the  defendant's  penal  re- 
sponsibility, whether  the  prosecutor  was  guilty  or  innocent  ;•  but 
this  issue  may  be  material  in  considering  the  question,  whether, 
under  the  circumstances  of  the  case,  the  intention  of  the  prisoner 
was  to  extort  money  or  merely  to  compound  a  felony.^® 

A  threatening  letter  in  the  defendant's  own  name,  sent  to  enforce 
the  payment  of  a  debt,  is  not  within  the  statute  ;^^  and  it  has  been 
further  held  that  a  threatening  letter,  referring  in  its  terms  to  such 
circumstances  as  were  plainly  intended  to  denote  who  the  writer  was, 
and  making  a  demand  of  a  sum  of  money  in  controversy  between 

against   the    defendant  on  all  these  ^  State  v.  Brace,  24  Me.  71, 1844. 

points,  the  conviction  was  sustained.  *  R.  v,  Walton,  9  Cox  C.  C.  268, 

R.v.  Chalmers,  16  L.  T.  (N.  8.)  368,  1863;  L.  &  C.  483.     Compare  R.  v. 

1867.  Smith,  T.  &  M.  214 ;  1  Den.  C.  C.  510. 

*  See  24  &  25  Vict.  c.  96,  s.  46.  For  requisites  of  indictment,  see  Com. 

*  R.  V.  Miard,  1  Cox  C.  C.  22, 1844.  v.  Moulton,  108  Mass.  309, 1871 ;  Com. 
See  Kistler  v.  State,  64  Ind.  400, 1876.  v.  Donis,  Ibid.  307,  1871 ;    State  v. 

»  R.  v.  Pickford,  4  C.  &  P.  227, 1830 ;  Young,  26  Iowa,  122, 1868 ;  People  v. 

R.  v.  Smith,  T.  &  M.   214,  1850;    1  BrannaD,  30  Mich.  460, 1874 ;  State  v. 

Den.  C.  C.  510 ;  2  C.  &  K.  882.  Morgan,  3  Heisk.  262, 1871. 

*  Com.  V.  Murphy,  12  Allen,  449,       »  R.  v.  Cracknell,  10  Cox  C.  C.  408, 
1866.    Supra,  J  1151.  1866 ;    R.  v,  Richards,  11  Ibid.  43, 

*  Com.  V,  Carpenter,  108  Mass.  15,  1864. 
1871.  '°  Ibid. 

*  R.  V.  Robertson,  L.  &    C.  483,      "  People  v.  Griffin,  2  Barb.  427, 1848; 
1864;  10  Cox  C.  C.  9.  State  v.  Hammond,  80  Ind.  80, 1881. 
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him  and  the  prosecutor,  which  the  latter  had  received,  and  which 
the  former  had  before  insisted  should  be  accounted  for  to  him,  was 
not  a  threatening  letter  within  9  Geo.  I.  c.  22,  or  27  Greo.  II.  c.  15, 
although  the  writer  did  not  subscribe  his  name.  A  letter  is  not 
regarded  as  anonymous  when  it  indicates  on  its  face  the  sender.^ 

§  1665.  A  letter,  when  ambiguous,  may  be  explained  by  parol 
proof  of  extraneous  facts  as  well  as  by  declarations  of  the  writer.* 
The  prosecutor  may  be  asked  as  to  what  appeared  to  him  to  be  the 
meaning  of  the  letter.*  The  meaning  is  for  the  jury  if 
the  terms  be  ambiguous,^  and  is  to  be  inferred  from  all  may  be  ex- 
the  circumstances  of  the  case  f  though  whether  a  certain  ?aroi?^  ^^ 
charge,  not  ambiguous,  is  threatening,  is  for  the  court.* 

§  1666.  The  person  threatened  must  be  averred  and  proved,^  and 
so  must  the  fact  of  sending,^  but  as  will  be  seen  in  the 
next  section  sending  may  be  inferentially  shown.     The  facts  must 
letter  must  be  set  out  if  obtainable.®    The  venue  may  ^ap^^c^ 
be  laid  in  the  place  of  reception.^®     If  inspection  be  de- 

^  R.v.  Heming,  2  East  P.  C.  1116,  262,1871.    As  to  what  constitutes  "  in- 

1798 ;  1  Leach  C.  C.  445,  n.  famous  crime  "  under  the  statutes,  see 

»  Supra,  I  1660;     R.  v.  Tucket,  1  R.  v.  Hickman,  1  Mood.  C.C.  34, 1824; 

Mood.  C.  C.  134, 1826  ;  R.  v.  Cooper,  R.  v.  Redman,  10  Cox  C.  C.  159, 1865 ; 

3  Cox  C.  C.547, 1849  ;   R.'t;.  Hendy,  L.  R.  1  C.  C.  12;  Kistler  v.  State,  54 

4  Ibid.  243, 1850 ;  State  v.  Linthicum,  Ind.  400. 1876.  And  see  State  v.  Bruce, 
68  Me.  %^,  1878.  Under  the  Massachu-  24  Me.  71, 1844 ;  State  v.  Vaughan,  1 
setts  statute  only  the  substance  of  the  Bay,  (S.  C.)  282,  1792 ;  Robinson  v, 
letter  need  be  set  forth.  Com.  v.  Com.,  101  Mass.  27,  1869;  Com.  v, 
Philpott,  130  Mass.  69, 1880.              •  Moulton,  108  Ibid.  307, 1871 ;  Com.t;. 

»  R.  v.  Tucket,  1  Mood.  C.  C.  134,  Doras,  Ibid.  488, 1871 ;  Shifflet  i;.  Com., 

1826 ;  R.  V.  Hendy,  4  Cox  C.  C.  248.  14  Gratt.  652,  1858. 

*  Ibid. ;  R.  v.  Carrathers,  1  Cox  C.  '  R.  v.  Dunkley,  1  Mood.  C.  0.  90, 
C.  138, 1844 ;  R.  v.  Cooper,  3  Ibid.  547 ;  1825. 

People  V.  Wightman,  104  N.  Y.  598,       «  R.  v.  Jones,  2  Cox  C.  C.  434, 1847 ; 

1887 ;  People  v.  Gillian,  2  N.  Y.  Sup.  2  C.  &  K.  398 ;   R.  v.  Paddle,  R. 

476, 1888.  &  R.  484.    A  letter  signed  by  two 

*  R.  V.  Menage,  3  F.&F.  810, 1862;  initials,  as  R.  R.,  was  held  a  letter 
R.  V,  Coghlan,  4  Ibid.  316 ;  R.  v.  Bray-  without  a  name  subscribed  thereto 
nell,  4  Cox  C.  C.  402 ;  State  v.  Holly-  within  9  Geo.  I.  c.  22.  R.  v.  Robin- 
way,  41  Iowa,  200,  1875;  Longley  v,  son,  2  Leach  C.  C.  749 ;  2  East  P.  C. 
State,  43  Tex.  490,  1875.    That  proof  1110. 

of  reception  of  spoils  is  admissible  to       ^  R.  v.  Hunter,  2  Leach  C.  C.  624  ; 

prove  intent,  see  State  v.  Brace,  24  R.  v.  Lloyd,  2  East  P.  C.  1122. 

Me.  71, 1844.  ^<>  Supra,  ??  288,  1206;  R.  v.  Gird- 

*  Brabham  v.  State,  18  Ohio  St.  485,  wood,  2  East  P.  C.  1120;  1  Leach  C.  C. 
1869;  Com.  v.  Carpenter,  108  Mass.  142;  R.  v.  Essex,  2  East  P.  C.  1125; 
15,  1871 ;  State  v.  Morgan,  3  Heisk.  People  v.  Griffin,  2  Barb.  427,  1848. 
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sired,  the  court  will,  on  motion  of  the  prisoner's  counsel,  as  soon  as 
the  bill  is  found,  order  that  the  letter  be  deposited  with  the  officer 
of  the  court,  that  the  prisoner's  witnesses  may  inspect  it.^ 

§  1666  a.  To  prove  intent,  prior  threats  of  the  same  kind  are 
admissible.^  The  sending  is  to  be  inferred  from  facts.  It  has 
been  held  that  the  dropping  a  letter  in  a  man's  way,  in  order  that 
fiendin  a  ^^  niight  pick  it  up,  was  a  sending  of  it  f  and  it  was  said 
question  of  that  there  was  a  "  sending,"  although  the  party  saw  the 
prisoner  drop  the  letter,  if  the  prisoner  did  not  suppose 
the  party  knew  him,  and  intended  he  should  not.^  As  will  presently 
be  seen,  a  letter  threatening  A.,  but  directed  to  B.,  which  is  left  at 
a  place  accessible  to  A.,  with  the  intention  that  it  should  reach  as 
well  A.  as  B.,  is  ^^  sent "  to  A.f  and  fastening  a  threatening  letter  on 
a  gate  in  a  public  highway  is  some  evidence  to  go  to  the  jury  of  a 
sending  thereof.*  A  conviction,  however,  cannot  be  sustained 
where  the  only  evidence  against  the  defendant  was  his  own  state- 
ment that  he  should  never  have  written  it  but  for  W.  G.^  And 
when  there  is  no  person  in  existence  of  the  precise  name  which  the 
letter  bears  as  its  address,  it  is  a  question  for  the  jury  whether  the 
party  into  whose  hands  it  falls  was  really  the  one  for  whom  it  was 
intended.^  The  bare  delivery  of  a  letter  containing  threats,  though 
sealed,  is  held  to  be  evidence  of  a  knowledge  of  its  contents.* 

§  1666  b.  Letters  threatening  to  "burn  or  destroy"  are  also 
made  specifically  indictable  by  statute  in  England.^**    Under  this 

^  B.  V.  Harrie,  6  C.  &  P.  105.    On  tending  to  show  that  the  prisoner  had 

an  indictment  with  three  counts  for  made  a  similar  charge  two  years  before 

three  separate  letters,  it  was  proposed  ought  not  to  be  admitted.    But  this  is 

to  prove  the  sending  of  all  three.    It  no  adequate  reason  tor  rejecting  the 

was  held  that  evidence  of  one  only  evidence, 

was  admissible.    R.  v.  Ward,  10  Cox  »  R.  v.  Wagstaff,  R.  &  R.  398. 

C.  C.  42.  *  Ibid. 

«  Whart   Crim.  Ev.   {  46 ;    R.   v,  *  R.  t;.  Grimwade,  1  Cox  C.  C.  67, 

Cooper,  3  Cox  C.  C.  647, 1849;  R.  v.  1844;  1  Den.  C.  C.  30;  1  C.  &  K.692. 

McDonnell,  5  Ibid.  163, 1860.  «  R.  v.  Williams,  1  Cox  C.  C.  16. 

In  the  latter  case  it  was  proved  that  ^  R.  v,  Howe,  7  C.  &  P.  268,  1836. 

the  prisoner  had  gone  up  to  the  prose-  *  R.  v.  Carruthers,  1  Cox  C.  C.  138, 

cutor  and  said  to  him,  "If  you  do  not  1844. 

give  me  a  sovereign,  I  will  charge  you  *  R.  v.  Girdwood,  1  Leach  C.  C.  142, 
with  an  indecent  assault."  It  was  1776 ;  2  East  P.  C.  1120. 
held  that  inasmuch  as,  if  the  jury  be-  »°  By  24  &  26  Vict  c.  97,  s.  60, "  who^ 
lieved  that  such  language  had  been  soever  shall  send,  deliver,  or  utter,  or 
used  by  the  prisoner,  the  intent  w^aa  directly  or  indirectly  cause  to  be  re- 
manifest,  evidence  for  the  prosecution  ceived,  knowing  the  contents  thereof, 
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statute,  where  a  ooiint  charged  T.  with  sending  to  V.  and  threaten- 
ing to  burn  certain  houses,  laying  them  as  the  property 
of  O.,  V/s  tenant,  it  was  proved  that  T.  dropped  the  destroy 
letter  in  a  public  road  near  Y.'b  house;  that  A.  found  it  ^t^,^ 
and  gave  it  to  H.,  who  opened  and  read  it,  and  gave  it  to 
E.,  who  showed  it  to  both  O.  and  Y.     It  was  ruled  that  this  was  a 
sending  under  the  statute.^ 

A  threat  of  a  fidse  and  malicious  prosecution  in  order  to  extort 
money  is  indictable  at  common  law.^ 

§  1666  0.  By  another  statute,' sending  a  letter  threatening  murder 
is  made  a  felony.  The  letter,  under  this  statute,  must  be  construed 
in  its  natural  sense,  as  explained  by  circumstances ;  though  when 
necessary  the  indictment  may  explain  by  innuendoes  and  prefatory 
matter.^  To  put  a  letter  in  a  place  where  it  would  be  likely  to  be 
seen  by  the  person  to  whom  it  is  directed  is  "  uttering  "  it.* 

any  letter  or  writing  threatening  to  to  do  him,  in  all  his  farms  and  seteres/' 

bum  or  destroy  any  house,  bam,  or  was  set  aside,  it  appearing  that  P.  had 

other  building,  or  any  rick  or  stack  of  not  then  any  mill  to  which  the  threat 

grain,  hay,  or  straw,  or  other  agricul-  of  burning  would  apply  (having  parted 

tural  produce,  or  any  grain,  hay,  or  with  it  three  years  before) ;  and  the 

straw,  or  other  agricultural  produce,  threat  as  to  the  farm,  etc.,  not  neces- 

in  or  under  any  building,  or  any  ship  sarily  implying  a  burning.    E.  v.  Jep- 

or  vessel,  or  to  kill,  maim,  or  wound  son,  2  East  P.  C.  1115, 1798. 

any  cattle,  shall  be  guilty  of  felony,  A  conviction  under  G^o.  IV.  c.  54, 

and,  being  convicted  thereof,  shall  be  s.  3,  was  also  set  aside  on  an  indict- 

liable,  at  the  discretion  of  the  court,  ment  charging  that  the  prisoner  sent 

to  be  kept  in  penal  servitude  for  any  a  letter  to  T.  L. ,  threatening  to  burn 

term  not  exceeding  ten  years  and  no^  the  house  of  J.  R.,  as  the  threat  must 

less  than  five  years  (27  &  28  Vict.  c.  be  to  the  owner  of  the  property ;  and  it 

47),  or  to  be  imprisoned  for  any  term  the  letter  was  sent  to  T.  L.,  with  intent 

not  exceeding  two  years,  with  or  with-  that  it  should  reach  J.  B.,  and  did 

out  hard  labor,  and  with  or  without  reach  him,  it  should  have  been  charged 

solitary  confinement^  and,  if  a  male  in  the  indictment  as  sent  to  J.  B.    B. 

under  the  age  of  sixteen  years,  with  or  v,  Jones,  2  C.  &  K.  398, 1847 ;  1  Den. 

without  whipping."    (Former  provis-  C.  C.  218 ;  2  Cox  C.  C.  434, 1847 ;  R. 

ions,  4  Geo.  IV.  c.  54,  s.  3,  and  10  &  v.  Grimwade,  1  Ibid.  67,  1844. 

11  Vict.  c.  66,  8. 1.)  '  See  supra^  §  861 ;  Embry  v.  Com., 

*  R.  V,  Grimwade,  1  Den.  C.  C.  80,  79  Ky.  439,  1844;  Williams  v.  State, 

1844 ;  1  C.  &  K.  692 ;  1  Cox  C.  C.  67.  13  Tex.  App.  723,  1882. 

See,  as  to  sending,  supra,  {  1666  a.  '  24  &  26  Vict.  c.  100,  s.  16. 

Under  prior  statutes  we  have  the  *  R.  v,  Boucher,  4  C.  &  P.  662, 1831. 

following  rulings :  Under  similar  statute,  see  State  v. 

Under  27  Gko.  II.  c.  16,  a  conviction  Young,  26  Iowa,  122,  1868 ;  Longley 

for  sending  a  letter  to  P.,  threatening  t;.  State,  43  Tex.  490,  1876 ;  Buie  v, 

"  to  set  fire  to  his  mill,  and  likewise  to  State,  1  Tex.  App.  68, 1876. 

do  all  the  public  injury  they  were  able  ^  R.  v,  Jones,  5  Cox  C.  C.  226, 1861. 
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ponrrs  requested  fob  the  defence  impbofeblt 

BEFUSED,  AHD  EEBONEOUS  CHARGES. 

Libel  Most  be  Spoken  Be&re  Two  or  More  Fersons. 

Where  the  indictment  charged  that  the  slanderous  words  were  spoken  in 
the  presence  of  Zack  Worf  and  Hense  Manning,  and  divers  others,  it  was 
held  error  for  the  coart  to  charge  the  jury  that  if  the  jury  believed  the  slan- 
derous words  were  spoken  in  the  hearing  of  Zack  Worf  and  Hense  Manning, 
and  divers  other  persons,  or  either  of  them,  they  should  find  the  defendant 
guilty.    Neely  v.  State,  32  Tex.  Cr.  370, 1893. 

In  another  action  in  the  same  State  under  the  Penal  Code,  art.  642,  which 
puts  certain  limitations  upon  the  right  to  prove  truth,  the  following  charge 
by  the  court  was  held  erroneous :  "  That  the  truth  of  any  statement  charged 
as  a  libel  may  be  shown  in  justification  by  the  defendant  where  it  is  charged 
in  the  information  that  said  statement  is  fidse."  Johnson  r.  State,  31  Tex. 
Cr.  464, 1893. 

Libel  by  a  Witness— Dl-will  Most  be  Shown. 

In  an  action  grounded  on  a  libel  spoken  while  on  the  witness-stand  in  a 
judicial  proceeding  it  was  held  to  be  manifest  error  for  the  court  to  charge 
"  That  actual  ill-will  or  malice  will  enhance  the  damages,  and  may  be  shown 
for  that  purpose,  but  need  not  be  shown  to  entitle  the  plaintiff  to  recover." 
Cooper  V,  Phipps,  24  Oreg.  357,  1893. 
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CHAPTEE  XXX. 


ESCAPE,  BREACH  OF  PRISON,  AND  RESCUE. 


I.  Against  Ofpiceb  fob  an  Es- 
cape. 

Escape  is  permitting  a  prisoner's 
departure  from  custody, 
{  1667. 

Negligence  need  not  be  proved 
by  prosecution,  j  1668. 

Deputy  jailers  are  liable  as 
jailers,  2  1669. 

Jailers  need  not  be  de  jure, 
i  1670. 

Indictment  must  specify  of- 
fence, 1 1671. 

n.  BSEACH  OF  PBISON. 

Prison  breach  is  a  forcible  de- 
parture from  custody,  i  1672. 

Offence  extends  to  escape  from 
civil  process,  2  1673. 


Enough  if  process  be  regular, 

i  1674. 
Custody  of  any  kind  is  enough, 

i  1675. 
Attempt  is  indictable,  2  1676. 
Law  of  principal  and  accessary 

applies,  i  1677. 
Voluntary  escape  is  indictable, 

I  1678. 
Necessity  a  defence,  {  1679. 
in.  Rescue. 

Rescue   is  violent  delivery  of 

prisoner  from  custody,  1 1680. 

Points  fob  Defence  Impbopeblt 

Refused,      and      Ebboneous 

Chabges.    (See  end  of  chapter.) 


I.    AGAINST  OFFICER   FOR  AN    ESCAPE.* 

§  1667.  "  Everyone  who  knowingly,  and  with  intent  to  save 
the  person  escaping  from  trial  or  execution,  permits  any 
person  in  his  lawful  custody  to  regain  his  liberty,  other-  permitting 
wise  than  in  due  course  of  law;  commits  the  offence  of  §"^rt^^  ^ 
voluntary  escape ;  and  ^°*  ^^' 

"  Is  guilty  of  high  treason  if  the  escaped  prisoner  was 
in  his  custody  for  and  was  guilty  of  high  treason ; 

"  Becomes  an  accessary  after  the  fact  to  the  felony  of  which  the 
escaped  prisoner  was  guilty  if  he  was  in  his  custody  for  and  was 
guilty  of  felony ;  and 

'^  Is  guilty  of  a  misdemeanor  if  the  escaped  prisoner  was  in  his 
custod]^  for,  and  was  guilty  of,  a  misdemeanor.^ 


fn 


*  See  Whart.  Prec.  633  et  seq.  for  State,  32  Ark.  124, 1877.  It  does  not 
forms  of  indictment.  appear  what  is  the  effect  of  voluntarily 

*  Steph.  Dig.  Crim.  Law,  art.  144,  permitting  the  escape  of  a  man  law- 
citing  Hawk.  P.  C.  192,  196,  197 ;  1  folly  charged,  but  innocent  in  feet. 
Rnss.  on  Cr.  583.    See,  also.  Weaver  Steph.  Dig.  ut  ^unpra, 

V.  Com.,  29  Pa.  445, 1857 ;  Martin  v. 
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The  law  as  to  voluntary  escapes  is  thus  stated  by  Mr.  Sergeant 
Hawkins,  as  approved  by  Sir  W.  Russell :  "  There  can  be  no 
doubt  but  that  wherever  an  officer  who  hath  the  custody  of  a  pris- 
oner, charged  with,  and  guilty  of  a  capital  offence,  doth  knowingly 
give  him  his  liberty  with  an  intent  to  save  him  either  from  his  trial  or 
executionj  he  is  guilty  of  a  voluntary  escape,  and  thereby  involved 
in  the  guilt  of  the  same  crime  of  which  the  prisoner  was  guilty  and 
stood  charged  with."^ 

It  is  a  misdemeanor  at  common  law  for  an  officer  having  lawful 
chaise  of  a  prisoner,  negligently  to  permit  the  temporary  departure 
of  such  prisoner  from  his  custody,  no  matter  how  slight  may  be 
such  departure.*  The  custody  may  be  that  of  a  prison,  or  a  cham- 
ber, or  even  that  of  constructive  tactual  arrest  in  the  open  streets.^ 
And  any  undue  liberty  wrongfully  allowed  to  a  prisoner,  which  he 
uses  to  effect  his  escape,  makes  the  custodian  giving  the  liberty  in- 
dictable at  common  law.* 

If  the  warrant  of  commitment  be  regular,  and  issue  from  a  tribu- 
nal having  jurisdiction,  the  question  of  the  prisoner's  guilt,  or  of 
the  regularity  of  prior  procedure,  is  irrelevant.  The  only  way 
either  of  these  questions  can  be  raised  is  by  application  to  the 
tribunal  issuing  the  process,  or  to  an  appellate  tribunal.' 

No  indictment  lies  for  an  escape  when  the  imprisonment  is  on  its 
face  void  and  ill^al.^ 

'  Hawk.  P.  C.  ut  supra;  1  Buss,  on  prisonment  under  the  statute.    Com. 

Or.  583,  approved  by  the  Supreme  v.  Barker,  133  Mass.  399, 1882. 

Court  of  New  Jersey,  in  1884,  in  Mee-  '  B.  v.  Bootie,  2  Burr.  864 ;  State  v, 

ban  V,  State,  (6  Crim.  Law  Mag.  212)  Doud,  7  Conn.  384,  1829 ;  Lucky  v. 

1884.   To  constitute  this  offence,  how-  State,  14  Tex.  400,  1855 ;  E.  v.  Shut- 

ever,  the  escape  must  be  Yolimtary  and  tleworth,  22  Up.  Can.  (Q.  B.)  372. 

intentional.    Carter  v.  State,  29  Tex.  ^  Smith  v.  Com.,  59  Pa.  320,  1868 ; 

App.  5, 1890;  Peoples  v.  State,  (Tex.)  Hopkinson  v,  Leeds,   78  Ibid.  396, 

14  S.  W.  Rep.  352,  1890 ;  Meehan  v.  1875 ;    Green  v.  Hem,    2   P.  &  W. 

State,  tU  mpra,  167,  1830.    See  Meehan  v.  State,  ut 

*  Colby  V.  Sampson,  5  Mass.  810, 312,  supra  ;  and  State  v,  McLain,  104  N.  C. 

1809.    A  convicted  criminal  who  es-  894, 1889. 

capes  while  being  taken  to  jail  can  be  ^  Infra,  J  1674 ;  State  v.  G^rell,  82 

indicted  at  common  law.     Com.  t;.  N.  C.  580, 1880 ;  State  v,  Bro^,  Ibid. 

Farrell,  5  Allen,  130,  1862.    See  B.  v.  585, 1880 ;  Holland  v.  State,  60  Miss. 

Shnttleworth,  22  Up.  Can.  (Q.    B.)  939,  1883;  State  v,  Murray,  15  Me. 

372 ;  Meehan  v.  State,  ut  supra  ;  State  100, 1838 ;  Com.  v.  Miller,  2  Ashm.  61, 

V.  Martin,  32  Ark.  124,  1877 ;  State  v,  1835 ;  State  v.  Bates,  23  Iowa,  97, 

Bitchie,  107  N.  C.  857,  1890.     See  1867. 

Wheeler  v.  State,  39  Kans.  163, 1888.  •  Infra,  i  1674. 

Detention  on  mesne  process  is  im- 

526 


CHAP.  XXX.]   ESCAPE,  BREACH  OP  PRISON,  AND  RESCUE.      [§  1671. 

§  1668.  Where  the  offence  charged  is  a  negligent  escape,  it  is  not 
necessary  to  prove  negligence  in  the  defendant,  as  the  law  implies 
it ;'  and  if  it  be  alleged  in  defence  that  the  prisoner  by  force  rescued 
himself,  or  was  rescued  by  others,  and  the  officer  made 
fresh  pursuit  after  him,  but  without  effect,  and  took  genceneed 
throughout  every  precaution  in  his  power,  the  burden  of  proved  by 
making  out  this  defence  is  on  the  defendant.     And  so  Fosecu- 

,  tion. 

severe  is  the  policy  of  the  law  in  this  respect  that  noth- 
ing but  the  act  of  Grod,  or  of  irresistible  adverse  force,  is  held  an 
excuse.* 

§  1669.  The  deputies  of  a  jailer  are  charged  with  the  same  high 
responsibilities  as  are  imposed  on  the  jailer  himself.     It 
is  otherwise,  however,  with  his  servants,  who  are  not  j^£^^ 
deputies,  and  who  are  only  responsible  for  negligence  in  ?i*f>i«  as 
their  particular  spheres,  or  for  connivance.*    But  the  cus- 
tody must  have  been  lawful.^ 

§  1670.  A  de  facto  jailer  is  responsible  for  an  escape ;  J»»ijr 
nor  does  the  question  of  the  legality  of  the  jailer's  ap-  be  de 
pointment  at  all  affect  the  issue.*  ^^^^' 

§  1671.  The  indictment  must  allege  the  offence  with  which  the 
defendant  was  charged,*  and  the  character  of  the  warrant  f  j  j.  . 
though  when  there  is  no  warrant,  but  simply  a  verbal  ment  must 
arrest,  the  offence   may  be  set  out  in  popular  terms.^  o§Si<». 

'  See  1  Hale,  600 ;  Blue  v.  Com.,  4  J{  164,  883.    As  to  de  facto  officers, 

Watts,  215,  1835.  see  mpra,  i  652. 

•  State  V,  Halford,  6  Rich.  58, 1852 ;  «  Kyle  v.  State,  10  Ala.  286,  1846 ; 
Shattuck  V,  State,  51  Miss.  575,  1875.  and  so  as  to  those  assisting  the  escape. 

It  is  enough  also  to  prove  that  the  State  v,  Jones,  78  N.  C.  420, 1878. 

warrant  or  authority  on  which  the  ^  State  v.  Hollon,  22   Kans.  580, 

prisoner  was  convicted  was  legal ;  it  is  1879. 

not  requisite  for  the  prosecution  to  "  R.  v.  Bootie,  2  Burr.  864. 

prove  that  the  person  actually  com-  An  indictment  against  a  jailer  for 

mitted  the  offence  with  which  he  was  permitting  a  prisoner  in  his  custody 

charged.    2  Hawk.  c.  28,  s.  16.  to  have  an  instrument  in  his  room 

•  State  V,  Errickson,  8  Vroom,  (32  with  which  he  might  break  the  jail 
N.  J.  L.)  421,  1868.  See  Kavanaugh  and  escape,  and  for  failing  to  care- 
ts. State,  41  Ala.  899,  1868 ;  State  v.  fully  examine,  at  short  intervals,  the 
Lewis,  113  N.  C.  622, 1893.  condition  of  the  jail,  and  the  occupa- 

•  See  State  v.  Beebe,  13  Kans.  589,  tion  of  the  prisoner  at  the  said  jail,  in 
1874;  Wilckens  v.  Willett,  4  Abb.  consequence  of  which  the  prisoner  es- 
Ap.  Dec.  596, 1864.  caped,  does  not  state  an  indictable 

•  2  Hawk.  c.  19.  See  Com.  v.  Con-  offence.  Com.  v.  Connell,  3  Gratt. 
nell,    3    Gratt.    587,    1846.     Supra,  587,1846.    Sed  qucere. 

a   1589,    1617;    Whart.    Crim.    Ev. 
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Under  the  statates  making  escape  a  substantive  offence  the  indict- 
ment need  not  all^e  sdenier  on  part  of  the  officer  permitting  the 


n.    BREACH  OF   PRISON. 

§  1672.  Prison  breach  is  the  breaking  oat  of  the  place  of  lawful 

.  confinement/  by  a  person  involuntarily  confined,  against 

breach  is  a  the  will  of  his  custodian ;  and  by  the  English  common 
departara  ^^  ^^^  offenoe  IB  a  felony  if  the  commitment  were  for 
^J™  ^"^^  felony,  or  a  misdemeanor  if  the  commitment  were  for  a 
misdemeanor.'  Force  is  not  necessary  to  the  constitution 
of  the  offence.^ 

§  1673.  Where  the  defendant  is  confined  simply  on  civil  process, 
Oflbnoe  there  are  intimations  that  the  old  common  law  offence  of 
«rtend«  breach  of  prison  is  not  reached.*  Certainly  it  is  not,  so 
from  ciYil  far  as  the  question  of  felony  is  concerned ;  but  it  is 
^*'**"*  equally  clear  that  it  is  a  misdemeanor  at  common  law  to 
escape  from  any  lawful  imprisonment,  whether  on  civil  or  criminal 
process.* 

§  1674.  It  is  enough  to  sustain  the  prosecution  if  the  process 
were  regular,  and  the  imprisonment  pnmS/ocie  autbori- 
i^prooMi  **^^v®  f  though  mere  technical  informalities  in  the  process 
beregu-  will  be  no  defence.^  The  question  of  the  defendant's 
guilt  or  innocence  is  not  relevant  to  the  issue.*  At  the 
same  time,  if  no  crime  were  committed  at  all,  and  there  were  no 
prior  legal  arrest  of  the  prisoner,  a  mere  commitment  would  be 
void,  and  the  breaking  innocent.^®  But  the  dismissal  of  a  case  by 
the  magistrate  is  not  such  a  discharge  of  a  prisoner  as  will  justify 
him  in  an  escape  from  the  lockup,  to  which  he  was  remanded  by 

^  Wilson  V.  State,  61  Ala.  151, 1878.  *  2  Hawk.  P.  0.  c.  28,  s.  16. 

^  States.  B€ebe,13Kaiis. 689, 1874;  «  R.  v.  Allan,  C.  &  M.  295.    See 

Owena  v.  State,  32  Tex.  Cr.  373»  1893.  State  v.  Murray,  15  Me.  100, 1838. 

»  R.  V.  Haswell,  R.  &  R.  458 ;  R.  v.  '  As  to  arrest,  see  Whart.  Cr.  PI.  & 

Martin,  Ibid.  196.    See  2  Hawk.  P.  C.  Pr.  H  1-12.    Supra,  i  662. 

c,   18,  s.  16 ;  People  v.  Tompkins,  9  ^  Com.  v.  Morihan,  4  Allen,  586, 

Johns.  70,   1812 ;  Com.  v.  Miller,  2  1862. 

Ashm.  61,  1836 ;   Kyle  v.  State,  10  »  2  Hawk.  P.  C.  c.  18,  s.  16 ;  Com. 

Ala.  236, 1846 ;  In  re  Steyens,  52  Kans.  v.  Miller,  2  Ashm.  61, 1835. 

56, 1893.  »o  2  Hawk.  c.  18,  s.  7 ;  mpra,  H  647- 

*  State  V.  Davis,  14  Nev.  439, 1880.  52.     See    People   v.   Washburn,    10 

See  R.  V.  Payne,  L.  R.  1  C.  C.  27 ;  10  Johns.  160, 1813. 
Cox  C.  C.  232.    Supra,  J  1580. 
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the  magistrate.^  And  it  has  been  held  in  Kansas  that  it  is  no  de- 
fence to  an  indictment  for  this  offence  that  the  prisoner  was  arrested 
without  legal  warrant,  and  was  afterward  acquitted.^ 

§  1675.  The  breaking  need  not  be  from  a  public  prison.  Q^g^^j^f 
If  there  be  force,  it  is  a  prison  breach  to  escape  from  an  any  kind 

/v»         .       1  «  enough. 

officer  m  the  streets. 

§  1676.  When  the  breaking  out  is  not  accomplished  the  defen- 
dant may  be  indicted  for  an  attempt.^    But  a  breach  is 
effected  by  throwing  down,  when  escaping,  a  loose  brick  i^df^\e! 
on  top  of  a  prison  wall.* 

§  1677.  Assistance,  to  one  breaking  prison  or  escaping  from 
custody,*  in  his  undertaking,  is  governed  by  the  rules  i^g^^^f 
applying  to  principals  and  accessaries.  If  the  prison  breach  principal 
be  a  felony,  a  person  supplying  the  means  to  effect  it,  or  eary  ap- 
waiting  to  carry  off  the  prisoner  after  his  escape,   is  P'®"* 
accessary  before  or  after  the  fact  as  the  case  may  be.     If  the  prison 
breach  be  a  misdemeanor,  then  a  person  so  assisting  is  a  principal 
in  the  misdemeanor.^    The  indictment,  if  the  offence  be  charged 

*  Supra,  i  1667.  1876 ;   State  v.  Beebe,  13  Kans.  589, 

In  R.  V,  Waters,  12  Cox  C.  C.  390,  1874 ;  Com.  v.  Farrel,  6  Allen,  130, 
the  defendant  was  given  into  custody  1862.  Supra,  {  1667. 
without  a  warrant  on  a  charge  of  *  Supra,  H  173  etseq./  State  v,  Mur- 
felony.  He  was  conveyed  before  a  ray,  15  Me.  100,  1838 ;  People  v.  Bose, 
magistrate,  who  remanded  him  to  cus-  12  Johns.  339, 1815 ;  Simmons  v.  State, 
tody  without  any  evidence  on  oath.  88  Gki.  169,  1891.  Under  Alabama 
The  defendant  was  removed  to  a  lock-  statute,  see  Luke  v.  State,  49  Ala.  30, 
up    from   which    he   escaped.     The  1873. 

charge  of  felony  made  against  him  ^  B.  v.  Haswell,  R.  &  B.  458.  This 
was  dismissed  by  the  magistrates.  It  doesnotapply  to  custody  of  bail.  Red- 
was  ruled  by  Martin,  6.,  that  the  dis-  man  v.  State,  28  Ind.  205, 1867. 
missal  by  the  magistrates  was  not  '  Com.  v.  Filbum,  119  Mass.  297, 
equivalent  to  an  acquittal  by  a  jury  ;  1876.  See  Perry  v.  State,  63  (Ja.  402, 
that  the  defendant  was  legally  in  cus-  1879 ;  Broxton  v.  State,  9  Tex.  App. 
tody,  although  no  evidence  was  taken  97, 1880 ;  Poncio  v.  State,  28  Tex.  App. 
upon  oath  to  justify  his  remand ;  and  104, 1889. 

that  these  facts  were  no  defence  to       ^  See  R.t;.  Haswell,  R.  &R.  458;  R. 
the  indictment  for  breaking  prison.       v,  Allen,  C.  &  M.  295 ;  State  v,  Murray, 

»  State  V.  Lewis,  19  Kans.  260, 1877.  15  Me.  100, 1888;  People  v,  Tompkins, 
See  10  Am.  Law  Rec.  290;  compare  9  Johns.  70, 1812.  /Sbpra,  |J  241, 652. 
State  V,  Gkirrel,  82  N.  C.  580,  1880;  As  to  Massachusetts  statute  and  indict- 
State  V.  Brown,  Ibid.  585, 1880.  ment  thereon,  see  Com.  v,  Filbum,  119 

'  2  Hawk.  c.  18,  s.  4;  R.  v.  Bootie,   Mass.  297, 1876,  where  it  was  held  that 
2  Burr.  864 ;  B.  v,  Stokes,  5  C.  &  P.  when  the  attempt  was  violently  to 
148 ;  Com.  v,  Filburn,  119  Mass.  297,   rescue  from  what  seemed  official  cus- 
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as  an  acoessaryship^  must  aver  the  principal's  offence.^  And  a  per- 
son knowingly  harboring  the  fiigitive  after  his  escape  may  be  guilty 
as  an  accessary  after  the  &ct.'  But  when  the  offence  is  charged  as 
a  substantive  misdemeanor,  then  it  ought  to  be  enough  to  aver  that 
the  person  aided  was  at  the  time  duly  under  arrest  or  imprisonment. 
And  a  charge  of  this  character  can  be  sustained  by  proof  of  aid 
furnished  the  prisoner  such  as  would  be  likely  to  facilitate  his 
•escape.^  Material  assistance  given  by  one  prisoner  to  another  falls 
under  the  same  head,  when  such  assistance  has  a  natural  tendency 
to  facilitate  escape.^  But  mere  communications  advising  an  escape^ 
without  supplying  means,  do  not  constitute  the  offence.'^ 
^  §  1678.  A  distinction  is  taken  by  the  old  writers  between  breach 
VoiuntaiT  ^^  prison  and  escape.  To  breach  of  prison  some  force  is 
«0eape  is  necessary ;  some  breaking  of  the  continuity  of  the  prison, 
some  tearing  away  from  custody.*  But  if  this  element  be 
not  present,  e.  g.y  if  the  doors  be  left  open  and  the  prisoner  walk 
out  without  interruption,  the  indictment  must  be  for  an  escape,  and 
is  under  no  circumstances  more  than  a  misdemeanor.^  Nor  is  a 
confinement  within  prison  walls  an  essential  condition  of  the  offence. 
A  prisoner's  voluntary  departure  from  bounds  out  of  prison 
assigned  him  by  the  jailer  is  a  "  voluntary  escape."®  He  is  under 
arrest,  if  he  is  ordered  to  be  subject  to  arrest.* 

tody,  knowledge  of  the  officer's  actual       ^  2  Hawk.  c.  18,  s.  19 ;  B.  v.  Allan, 

character  was  not  essential.  G.  &  M.  2d5. 
In  People  v,  Duell,  3  Johns.  449,       *  Riley  r.  State,  16  Conn.47, 1843.  See 

1808,  it  was  held  that  the  oflTence,  when  Green  v.  Hern,  2  P.  &  W.  167, 1830. 

the  party  in  prison  was  charged  with       *  Com.  v.  Sheriff,  1  Grant,  187, 1854. 

petit  larceny,  is  felony ;  but  see,  contra.       Whether,  in  a  humane  jurispru- 

2  Hawk.  P.  C.  186-8.  dence,  the  unresisted  escape  of  prison- 

^  Supraf  i  1671 .  ers  from  custody  is  a  punishable  offence 

'  Supra,  2  241.    See  Com.  v.  Miller,  may  well  be  doubted.  The  later  Roman 

2  Ashm.  61,  1835 ;  and  ir^fray  i  1680.  common  law  holds  that  it  ib  not.  The 

•  R.  V,  Paine,  L.  R.  1 C.  C.  27 ;  R.  v.  law  of  freedom,  so  argue  eminent  ju- 
AUan,  1  C.  &  M.  295 ;  Peeler  v.  State,  rists,  is  natural ;  the  instinct  for  free- 

3  Tex.  App.  533, 1878 ;  Mason  v.  State,  dom  irrepressible ;    if  the  law  deter- 
7  Ibid.  623,  1880.  mines  to  restrain  this  freedom,  it  must 

•  Luke  V.  State,  49  Ala.  30, 1873.       do  so  by  adequate  means ;  and  it  can- 
^  Hughes  V.  State,  1  Eng.  (Ark.)  not  be  considered  an  offence  to  break 

131, 1845.  through  restraint  when  no  restraint  is 

•  See  R.  V,  Haswell,  R.  &  R.  458 ;  imposed.    Undoubtedly  it  is  a  high 
R.  V,  Kelly,  1  Cr.  &  Dix.  203.  phase  of  Socratic  heroism  for  a  man 

Opening  a  door  is  a  sufficient  break-  condemned  to  death  or  imprisonment 

ing.    Randall  v.  State,  53  N.  J.  L.  488,  to  walk  back,  when  let  loose,  to  be  ex- 

1891.  ecuted  or  imprisoned.      But  the  law 
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§  1679.  It  need  scarcely  be  added  that  for  the  technical  offence 
of  prison  breach,  necessity  (  e.  g.^  a  conflagration  in  the 
prison)  is  a  defence.^     The  same  defence  avails  on  an  in-  f  d^nS. 
dictment  against  the  officer.'    But  a  plea  by  the  defendant 
that  the  condition  of  the  jail  was  intolerably  injurious  to  his  health 
will  not  be  regarded  as  good  where  it  does  not  appear  that  all  other 
means  of  relief  had  failed.^ 

III.   RESCUE. 

§  1680.  Rescue  is  a  violent  delivery  of  a  prisoner  from  lawful 
custody  ;*  and  is  committed  by  one  who  would  be  a  prin- 
cipal in  the  second  d^ree  in  a  prisoner's  breach  of  prison,  yioient  de- 
and  who  was  present  actually  or  constructively  assisting  ^^^^^^ 
by  violence  in  such  prison  breach.     It  may  also  be  con-  Som  cos- 
summated  by  wresting  a  prisoner  violently  from  custody, 
even  though  the  prisoner  should  take  no  part  in  the  violence.'^ 
Rescue,  like  prison  breach,  is  either  felony  or  misdemeanor,  as  the 
crime  charged  on  the  prisoner  rescued  is  felony  or  misdemeanor.* 
But  there   must   be  knowledge  by  the  rescuer  that  the  person 

does  not  undertake  to  establish  by  in-  now  shaken ;  but  considerations  such 
dictment  Socratic  heroism.  It  would  as  those  which  have  been  mentioned 
not  be  good  for  society  that  the  natural  may  not  be  without  their  use  in  ad- 
instinct  for  self-preservation  should  be  justing  the  punishment  on  convictions 
made  to  give  way  to  so  romantic  a  sen-  for  unresisted  escapes.  On  this  topic 
timent  as  is  here  evoked ;  and  it  is  a  may  be  consulted  an  article  in  the 
logical  contradiction  to  sny  that  the  Albany  Law  Journal,  reprinted  in  the 
scaffold  and  the  cell  are  to  be  used  to  London  Law  Times  of  Sept.  18,  1880. 
prove  that  the  scaffold  and  the  cell  are  ^  See  Bupra,  23  95  et  seq, 
of  no  use.  If  men  voluntarily  submit  *  Shattuck  v.  State,  51  Miss.  575, 
to  punishment,  then  compulsory  pun-  1875. 

ishment  is  a  wrong.    Beside  this,  a  *  State  v.  Davis,  14  Nev.  439, 1880. 

jailer  may  argue  that  if  we  hold  that  a  *  U.  8.  v,  Clapox,  86  Fed.  Rep.  575, 

prisoner  is  under  bonds  as  much  when  1888 ;  State  v,  Armistead,  106  N.  C. 

he  is  let  loose  as  when  he  is  locked  up,  639, 1890 ;  Williams  v.  State,  24  Tex. 

there  is  no  reason  for  over-carefiilness  App.  17,  1887 ;   Hillian  v.  State,  50 

in  locking  up.    Following  these  views,  Ark.  523,  1888;  Loggins  v.  State,  32 

the  conclusion  has  been  reached  that  Tex.  Cr.  358, 1893. 

an  unresisted  escape  is  not  per  se  an  When  one  is  unlawfully  imprisoned 

indictable  offence  (see  Berner,  Lehr-  it  is  lawful  for  another,  without  vio- 

buch,  p.  548 ;  Henke  Handbuch,  iii.  g  lence,  to  assist  in  his  escape.    People 

179;  Koch,  i  618);  and  this  view  has  v.  Ah  Teung,  92  Cal.  421.  1891. 

been  adopted  by  all  modern  German  ^  See  Com.  v,  Filbum,  119  Mass. 

codes.    The  English  decisions  on  this  297, 1876. 

point  may  be  too  firmly  settled  to  be  ^2  Hawk.  P.  C.  c.  18,  s.  10. 
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reacaed  was  ander  some  arrest,*'  and  if  the  person  rescaed  be  in 
the  custody  of  a  private  person,  the  offender  must  have  notice  of 
the  fact  that  the  person  rescaed  is  in  such  custody.' 

An  unsuccessful  rescue  may  be  indicted  for  an  attempt.^ 

*  State  V.  Hilton,  26  Mo.  199, 1858.  or  under  sentence  for,  high  treason, 

'State  V.  Hilton,  supra;  State  t^.  felony,  or  misdemeanor,  respectively." 

Lawrence,  43  Kans.  125, 1890.  Steph.  Steph.  Dig.  Crim.  Law,  citing  1  Hale 

Dig.  Crim.  Law,  art.  146:  P.  C.  606 ;  1  Rubs,  on  Cr.  697.    See, 

"  Every  one  commits  high  treason,  for  authorities,  supra,  {  662. 

felony,  or  misdemeanor  who  rescues  a  '  See  supra,  H  173  et  seq.,  662 ;  State 

prisoner  imprisoned  on  a  charge  of,  v,  Murray,  16  Me.  100, 1838. 


POINTS  BEQUE8TED  FOB  THE  DEFENOE  DflPSOFEBLY 
BEFUSED,  AKD  EKBONEOUS  OHABOES. 

Not  a  Rescue  when  UnlawfUly  Confined. 

The  defendant  requested  the  court  to  charge :  "  It  is  not  unlawful  for  one 
who  is  restrained  unlawfully  and  without  authority  and  process  of  law  to 
withdraw  from  his  place  of  confinement  and  depart  therefrom .  Such  departure 
is  not  an  escape  within  the  meaning  of  the  law.  And  so,  likewise,  when  one 
assists,  without  violence,  a  person  who  is  confined  without  any  authority  of 
law,  and  without  any  process  of  law  to  depart  from  his  place  of  confinement." 
Befiised.    Held  error.    People  r.  Ah  Teung,  92  Cal.  421, 1891.    ^i>ra,  J  1680. 

Evidence  of  an  Accomplice  must  be  Oorroborated. 

Where  defendant  was  convicted  on  the  evidence  of  an  accomplice,  and  the 
Arkansas  statute  provides  that  a  conviction  cannot  be  had  in  a  prosecution 
for  a  felony  upon  the  testimony  of  an  accomplice,  unless  corroborated  by  other 
evidence,  the  defendant  requested  the  court  to  charge :  "  An  accomplice  is 
one  who  aids,  assists,  or  participates  in  the  commission  of  an  unlawful  act, 
and  if  you  find  from  the  testimony  that  Stephens,  the  prosecuting  witness, 
took  part  and  aided  in  the  escape  of  Harvey  Hillian  (the  defendant]  on  the 
night  of  his  escape,  then  he  is  an  accomplice  ;  and  before  you  can  convict  you 
must  find  that  the  prosecuting  witness  is  corroborated  by  other  testimony  as 
to  the  connection  of  the  defendant  with  the  offence  charged."  Refused. 
Held  error.     Hillian  v.  State,  50  Ark.  623, 1888.    Supra,  J  1680. 
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CHAPTER    XXXI, 


BIGAMY  AND  POLYGAMY. 


I.  Eppect  op  Placb  op  Fibst 
Mabbiage. 
Ordinarily  marriage   Talid  by 
lex  loci   oontraetus   is   Talid 
everywhere,  J  1688. 
But   not   so   as   to   converse, 
21684. 
II.  Epfect  op  Time  and  Place 
OF  Second  Mabbiage. 
Offence  indictable  in  place  of 
offence,  i  1685. 
in.  Thibd    Mabbiage     dubing 
Second    Bigamous    Mab- 
biage. 
Third   marriage   after  second 
void  marriage  may  not  be 
bigamy,  i  1686. 
IV.  Acqessabies. 

If  a  misdemeanor,  all  concerned 

are  principals,  i  1687. 
Hence  person  marrying  biga- 
mous   person    is    principal, 
i  1688. 
v.  When  Second  Mabbiage  WAS 

VOID  OB  VOIDABLE. 

No  defence  that  bigamous  mar- 
riage    was      independently 
voidable,  J  1689. 
VI.  Whebe  Fibst  Mabbiage  was 

VOIDABLE. 

No  defence  that  first  marriage 
was  voidable,  i  1690. 
VII.  Pabties    beyond    Seas    ob 
Absent. 

Exception  of  beyond  seas  does 
not  apply  to  cases  where 
offender  knows  of  continuous 
life  of  absentee,  1 1691. 

Exception  as  to  other  absence 
only  applies  to  cases  where 
there  is  no  knowledge  of  such 
life,  i  1692. 


Exception  does  not  apply  to 
party  deserting,  i  1693. 
VIII.  Consummation    not  neces- 

SABT.  i  1694. 
IX.  Intebmediate  DrvoBCE. 

Valid  divorce  from  first  mar- 
riage is  a  defence,  1 1695. 
Honest  belief  in  a  divorce  no 
defence,  i  1695  a, 
X,  Evidence. 

1.  Proof  of  Marriage, 

In  bigamy  prior  marriage  has 
to  be  proved  beyond  reason- 
able doubt,  i  1696. 

Consensual  marriage  valid, 
i  1697. 

Lex  fori  determines  as  to  requi- 
sites, i  1698. 

Internationally  marriage  may 
be  proved  by  parol,  1 1699. 

Where  prior  consensual  mar- 
riage is  set  up,  it  should  not 
be  rested  on  a  mere  confes- 
sion, 2 1700. 

Of  foreign  marriages  registry 
is  best  evidence,  i  1701. 

Prior  invalid  marriages  may 
be  ratified,  i  1702. 

2.  Proof  of  Death  or  Divorce  of 
First  Husband  or  W\fe, 
i  1708. 

Death,if  occurring  within  seven 
years,  must  be  substantively 
proved,  J  1704. 

Divorce  to  be  proved  by  record, 
i  1704  a. 

Honest  belief  in  death  or 
divorce  within  that  time  no 
defence,  |  1706. 

Presumption  of  continuance  of 
life  depends  on  circum- 
stances, i  1706. 
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After  seven  years,  harden  is  on 
prosecution  to  prove  knowl- 
edge by  defendant,  i  1708. 
3.   Witnesses. 

When  first  marriage  is  proved, 
second  wife  is  a  witness, 
i  1709. 

Other  witnesses  admissible  to 
prove  marriage,  i  1710. 

XI.  iNDICTMEXrr. 

Second  marriage  must  appear 
to  be  unlawful,  i  1711. 

Variances  as  to  second  mar- 
riage are  &tal,  {  1712. 


Exceptions  in  statute  need  not 
be  negatived,  {  1713. 

First  marriage  must  be  averred, 
{  1714. 
XII.  Relioious  Pbiyilege  no  De- 
fence. 

No  defence  that  polygamy  was 
a  religious  privilege,  i  1715. 
Points  fob  Defence  Impbopeblt 
Refused,  and  Ebboneous 
Chaboes.  (See  end  of  chap- 
ter.) 


§  1682.  Bigamy  is  committed  by  a  party  who,  when  already 
l^ally  married  to  one  person,  marries  another  person.^   At  common 


^  The  following  is  from  Steph.  Dig. 
Crim.  Law,  art.  257 : 

'' Everyone  commits  the  felony, 
called  bigamy,  and  is  liable,  upon  con- 
viction thereof,  to  a  maximum  punish- 
ment of  seven  years'  penal  servitude, 
who,  being  married,  marries  any  other 
person  during  the  life  of  his  or  her 
wife  or  husband.^ 

"The  expression  'being  married' 
means  being  legally  married.*  The 
word  '  marries '  means  goes  through  a 
form  of  marriage  which  the  law'  of 
the  place  where  such  form  is  used 
recognizes  as  binding,^  whether  the 
parties  are  by  that  law  competent  to 
contract  marriage  or  not,  and  although 
by  their  fraud  the  form  employed  may, 
apart  from  the  bigamy,^  have  been  in- 
sufficient to  constitute  a  binding  mar- 
riage. 

"Provided,  that  this  article  does 
not  extend, 

"  (i.)  •  To  a  second  marriage  con- 

1  24  &  25  Vict.  c.  100, 8.  57,  as  explained  by 
the  authorities  lefeired  to  in  the  Illustra- 
tions. 

•  See  niustration  (2). 

•  Bart  V.  Bart,  29  L.  J.  (Probate)  188. 
«  See  Illustration  (8). 

>  See  niustration  (4). 

•  The  act  does  extend  to  a  subject  of  her 
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tracted  elsewhere  than  in  England  and 
Ireland  by  any  other  than  a  subject  of 
her  Majesty ;  nor, 

"(ii.)  To  any  person  marrying  a 
second  time,  whose  husband  or  wife 
has  been  continually  absent  from  such 
person  for  seven  years  then  last  past, 
and  has  not  been  known  by  such  per- 
son to  be  'living  within  that  time. 

"  The  burden  of  proving  such  knowl- 
edge is  upon  the  prosecutor  when  the 
&ct  that  the  parties  have  been  contin- 
ually absent  for  seven  years  has  been 
proved  ;^  nor, 

"(iii.)  To  any  person  who,  at  the 
time  of  such  second  marriage,  was  di- 
vorced from  the  bond  of  the  first  mar- 
riage, nor  to  any  person  whose  first 
marriage  has  been  declared  void  by 
the  sentence  of  any  court  of  competent 
iurisdiction. 

"  A  divorce  a  vinculo  matrimonii,  pro- 
nounced by  a  foreign  court  between 
persons  who  have  contracted  marriage 

Majesty  who  has  contracted  a  second  manias 
in  Scotland  during  the  lifetime  of  a  wiib  pre- 
ylously  married  In  Scotland.  R.  v.  Topping, 
Dears.  647.  The  same  rule  would,  -of  course, 
apply  to  a  bigamous  marriage  in  any  fbrelgn 
country. 
T  R.  V.  Burgerwen,  L.  R.  1  G.  C.  R.  1. 
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law  bigamy  is  a  misdemeanor.^  It  was  made  a  felony  by  statute  1 
Jac.  I.  eh.  11 ;  but  this  statute  is  not,  as  to  the  grade  of  the  offence, 

in  England,  and  who  continue  to  be  toria.  In  order  to  show  that  A.  corn- 
domiciled  in  England,  on  grounds  mitted  bigamy,  it  must  be  proved  that 
which  would  not  justify  such  a  divorce  the  form  by  which  he  was  married 
in  England,  is  not  a  divorce  within  was  one  recognized  as  a  regular  form 
the  meaning  of  this  clause.^  of  marriage  by  the  law  in  force  in 

Victoria."' 

musiraiwns.  j^  ^^  gSS,  Steph.  Dig.  Crim  Law, 

''  (1)  A.  marries  6.,  a  person  within  the  law  is  thus  further  stated : 

the  prohibited  degrees  of  affinity,  and,  ''Everyone   is  a  principal  in  the 

during  B.'s  lifetime,  marries  C.    A.  second  degree  in  the  crime  of  bigamy 

has  not  committed  bigamy.'  who,  being  unmarried,  knowingly  en- 

'*  (2)  A.  marries  B.,  and,  during  B.'s  ters  into  a  marriage  which    renders 

lifetime,  goes  through  a  form  of  mar-  the   other    party    thereto    guilty    of 

riage  with  C,  a  person  within  the  bigamy."^ 

prohibited  degrees  of  affinity.    A.  has  This  question  is  discussed  in  future 

committed  bigamy. '  sections  of  the  text.    Ir^fra,  23  1687-8. 

"  (3)  A.  marries  B.  in  Ireland,  and,  In  Reynolds  v,  U.  S.,  98  U.  S.  146, 

during  B.'s  lifetime,  goes  through  a  1878,  Waite,  C.  J.,  said : 

form  of  marriage  with  C.  in  Ireland,  "  Polygamy  has  always  been  odious 

which  is  invalid  because  both  A.  and  among  the  northern  and  western  na- 

C.  are  Protestants,  and  the  marriage  is  tions  of  Europe,  and,  until  the  estab- 

performed  by  a  Roman  Catholic  priest,  lishment  of  the  Mormon  church,  al- 

A.  commits  bigamy.^  most  exclusively  a  feature  of  the  life 

"  (4)  A.,  married  to  6.,  marries  C,  of  Asiatic  and  African  people.    At 

in  B.'s  lifetime,  by  banns.    B.   (the  common  law  the  second  marriage  was 

woman)  being  married,  for  purposes  of  always  void  (2  Kent's  Com.  79),  and 

concealment,  under  a  false  name.    A.  from  the  earliest  history  of  England 

has  committed  bigamy.^  polygamy  has  been  treated  as  an  of- 

''  (5)  A.,  married  to  B.,  marries  C.  fence  against  society.    After  the  es- 

in  B.'s  lifetime,  in  the  colony  of  Vic-  tablishment  of  the  ecclesiastical  courts, 

1  R.  V.  LoUey,  R.  &  R.  287.    The  deciBion  It  afterward    did.       The  Judge's  attention, 

does  not  refer  to  domloili  but  this  qualiflca-  however,  was  not  directed  to  the  passage  In 

tlon  appears,  from  later  cases,  to  be  required.  Hole. 

All  the  eases  on  this  subject  are  coUected  in  *  R.  v.  Ghadwicic,  11 Q.  B.  205. 

2  Sm.  L.  C.  889-45.     The  question  as  to  the  >  R.  v.  Brawn,  1  C.  &  K.  144 ;  R.  v.  AUen,  L. 

exact  time  at  which  a  person  can  be  said  to  be  R.  1 C.  C.  R.  867. 

divorced  may  arise.     In  1  Hale  P.  C.  694,  a  «  R.  v.  Allen,  fupm,  pp.  878-75,  disapproy- 

caae  Is  mentioned  in  which  a  person  marrying  ing  of  R.  v.  Fanning,  17  Ir.  Crim.  Law,  289. 

after  a  sentence  of  divorce,  but  pending  an  ap-  ^  R.  v.  Parson,  5  C.  &  P.  412.    In  R.  v.  Rea, 

peal,  was  held  to  be  within  a  similar  proviso  the  prisoner,  at  the  bigamous  marriage  (before 

in  1  Jac.  11.     In  R.  v.  Hale,  tried  at  the  Leeds  the  registrar),  gave  a  fitlse  Christian  name,  and 

Summer  Assizes,  1875,  a  woman  pleaded  guilty  was  held  to  be  rightly  conylcted. 

to  a  charge  of  bigamy  belbre  lindley,  J.,  she  «  Burt  v.  Burt,  29  L.  J.  (Probate)  188. 

haying  married  after  the  decree  nisi  was  pro-  ?  r.  t>.  Brawn,  1 C.  &  K.  144. 
nounoed,  but  before  it  became  absolute,  which 

*  State  V.  Darrah,  1  Houst.  C.  C.  112, 1862.    See  State  v.  Burns,  90  N.  C. 
707, 1884. 
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Forded  as  having  been  brought  to  this  country  as  part  of  the 
common  law.^ 


I.   EFFECT  OF   PLACE  OF   FIB8T  MARRIAGE. 

§  1683.  Ordinarily  a  foreign  marriage,  valid  by  the  place  where 
it  was  solemnized,  is  regarded  in  bigamy  as  valid  by  the 
marriage  lex  ddicti  com/mMsiy  which  is  usually  the  law  of  the  place 
Lx  loci^  where  the  bigamous  second  marriage  is  prosecuted.  But 
f^'jjj]^^  to  this  rule  there  are  some  marked  exceptions.  The  first 
•▼ery-  ig  where  the  parties  to  such  foreign  first  marriage  were, 
by  the  law  of  the  place  of  prosecution,  incapable  ot 
marrying.  In  such  case  the  first  marriage  will  be  adjudged  void 
by  the  judex  fori,  and  the  second  marriage  will  be  ruled  not  to  be 
bigamous.  The  second  is  where  the  first  marriage  was  not  solemn- 
ized by  forms  which  the  law  of  the  place  of  the  second  marriage 


and  until  the  time  of  James  I.,  it  was  recommended  as  an  amendment  to 
punished  through  the  instrumentality  the  Constitation  of  the  United  States 
of  those  tribunals,  not  merely  because  the  declaration  in  a  bill  of  rights  that 
ecclesiastical  rights  had  been  violated,  '  all  men  have  an  equal,  natural,  and 
but  because,  upon  the  separation  of  inalienable  right  to  the  free  exercise 
the  ecclesiastical  courts  from  the  civil,  of  religion,  according  to  the  dictates 
the  ecclesiastical  were  supposed  to  be  of  conscience,'  the  legislature  of  that 
the  most  appropriate  for  the  trial  of  State  substantially  enacted  the  statute 
matrimonial  causes  and  offences  of  James  I.,  death  penalty  included, 
against  the  rights  of  marriage,  just  as  because,  as  recited  in  the  preamble, 
they  were  for  testamentary  causes  and  'it  hath  been  doubted  whether  bigamy 
the  settlement  of  the  estates  of  de-  or  polygamy  be  punishable  by  the 
ceased  persons.  laws  of  this  Ck>mmon wealth.'  12  Hen- 
'*  By  the  statute  of  1  James  I.,  chap-  lug's  Stat.  691.  From  that  day  to  this 
ter  11,  the  offence,  if  committed  in  we  think  it  may  safely  be  said  there 
England  or  Wales,  was  made  punish-  never  has  been  a  time  in  any  State  ot 
able  in  the  civil  courts,  and  the  pen-  the  Union  when  polygamy  has  not 
alty  was  death.  As  this  statute  was  been  an  offence  against  society,  cog- 
limited  in  its  operations  in  England  nizable  by  the  civil  courts  and  pun- 
and  Wales,  it  was  at  a  very  early  ishable  with  more  or  less  severity, 
period  re-enacted,  generally  with  In  the  face  of  all  this  evidence  it  is 
some  modifications,  in  all  the  colo-  impossible  to  believe  that  the  consti- 
nies.  In  connection  with  the  case  we  tutional  guaranty  of  religious  freedom 
are  now  considering,  it  is  a  significant  was  intended  to  prohibit  legislation 
fact  that,  on  the  8th  of  December,  in  respect  to  this  most  important 
1788,  after  the  passage  of  the  act  feature  of  social  life." 
establishing  religious  freedom,  and  ^  Ibid.;  Barber  v.  State,  50  Md. 
after  the  convention  of  Virginia  had  161, 1878. 
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holds  to  belong  to  the  essence  of  marriage ;  when  a  similar  result 
will  be  reached.^ 

§  1684.  Yet  the  converse  of  the  last  proposition  is  hy  no  means 
universally  true.     A  marriage  which  the  law  of  the  place 
of  solemnization  may  hold;  on  grounds  of  purely  local  as  to  oon- 
and  arbitrary  policy,   to  be  invalid,   may   nevertheless  ^*"*' 
be  adjudged  valid  by  the  courts  of  the  party's  domicil.* 

II.   EFFECT  OF  TIME  AND  PLACE  OF  SECOND   MARBIAGE. 

§  1685.  By  the  statute  of  James  the  trial  could  be  had  only  in 
the  place  in  which  the  second  marriage  was  solemnized, 
for  the  old  common  law  reason  that  the  locus  delicti  com-  dicS^ln' 
missi  has  sole  jurisdiction  of  the  offence.'    A  man,  there-  P^  ^^ 
fore,  could  go  abroad  and  marry  a  second  wife,  his  first 
still  living  in  England,  and  bring  with  impunity  the  second  wife 
to  the  very  place  where  the  first  resided.     To  meet  this  was  passed 
the  9  Geo.  IV.,  c.  31,  s.  22,  which  provides  that  in  case  of  a 
bigamous  second  marriage  the  offence  may  be  dealt  with,  where  the 
offender  is  a  British  subject,  "  in  the  county  where  the  offender 
shall  be  apprehended  or  be  in  custody,  as  if  the  offence  had  been 
actually  committed  in  that  county."^      In  some  of  the  United 
States  a  similar  statute  has  been  enacted ;  in  others  a  *^  continuance^' 
in  a  bigamous  state  is  made  indictable,  no  matter  where  the  second 
marriage  was  solemnized.'    But  when  the  act  of  bigamous  marriage 

^  Infra,  ?  1698 ;  Whart.  Confl.  of  Com.  v.  Bradley,  2  Cush.  553,  1848 ; 
Laws,  a  160-5.    See  supra,  i  271.  Finney  v.  State,  3  Head,  544,  1859; 

•  Whart.  Confl.  of  Laws,  JJ 169-181 ;   State  v.  Johnson,  12  Minn.  476,  1867. 
though    see  Weinberg   v.   State,  25  See  State  v.  Sloan,  56  Iowa,  217, 1880; 
Wis.  370,1870;  Bird  v.  Com.,  21  Gratt.  State  v.  Hughes,  68  Ibid.  165,  1882; 
800,  1871 ;  and,  fully,  infra,  i  1698 ;  Scoggins  t;.  State,  32  Ark.  205,  1877. 
9upra,  i  271.  In  New  York,  trial  may  be  wher- 

•  1  Hale,  693 ;  1  East  P.  C.  466 ;  see  ever  prisoner  is  apprehended.  Col- 
People  V.  Mosher,  2  Park.  C.  E.  195,  lins  v.  People,  4  Th.  &  C.  77 ;  1 
1865;  Finney  v.  State,  3  Head,  544,  Hun,  610,  1874;  Ah  King  v.  People, 
1859.  5    Hun,    297,    1875;    see    People  v, 

*  For  a  conviction  under  this  stat-  Mosher,  2  Park.  C.  B.  195,  1855. 
ute,  see  R.  v.  Topping,  7  Cox  C.  C.  In  Arkansas  it  is  held  that  the 
103;  Dears.  647.  Under  the  statute  legislature  has  no  constitutional  power 
this  "  apprehending ''  must  be  averred  to  make  the  offence  triable  elsewhere 
in  the  indictment.  B.  v,  Fraser,  1  than  at  the  place  of  the  bigamous 
Mood.  407 ;  R.  v.  Whiley,  Ibid.  186 ;  marriage.  Walls  v.  State,  32  Ajk. 
State  V.  Fitzgerald,  75  Mo.  571, 1882.    565, 1877.    See,  also.  State  v.  Smiley, 

*  State  v.  Palmer,  18  Vt.  570, 1846 ;   98  Mo.  605, 1889. 
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is  made  the  subject  of  indictment,  then  at  common  law  the  place  of 
such  act  has  exclusive  jurisdiction.^ 

Unless  the  offence  be  made  thus  continuous,  the  statute  of  limita- 
tions begins  to  run  from  the  date  of  the  second  marriage.' 


III.  THIBB  MABBIAGE   DUBINO  SECOND  BIGAMOUS  MABBIAGE, 

BUT  AFTEB   DEATH   OF   FIBST  WIFE. 

§  1686.  Supposing  there  is  a  second  and  bigamous  marriage 
Third  mar-  ^^^ing  which  the  first  wife  dies  (or  is  divorced),  and  the 
mgesfter  man  then  marries  a  third  time,  is  the  third  marriage 
Yoidmar-  bigamous?'  Technically  it  is  not  in  cases  where  the 
SJfJ^^  second  marriage  was  void,  for  in  such  cases  the  third  mar- 
bigamj.  riage  was  valid.*  But  if  the  defendant,  after  the  death  of 
his  first  wife,  acknowledged  the  second  marriage,  and  recognized 
the  second  wife  as  his  legal  wife,  this,  according  to  the  common  law 
view  of  marriage  elsewhere  vindicated,*  would  constitute  such  a 
marriage  as  would  make  the  third  marriage  bigamous  *  Of  course, 
this  does  not  hold  in  a  trial  where  the  lex  fori  treats  a  consensual 
marriage  as  invalid,^  or  where  the  indictment  does  not  aver  a  valid 
marriage  existing  at  the  time  of  the  alleged  bigamy.^ 

In  Alabama  the  venue  must  be  the  ^  I  Hale,  693 ;  1  East  P.  0.  466 ; 

place  of  bigamous  marriage.    Baggs  People  v.  Chase,  27  Hun,  266,  1882 ; 

V.  State,  55  Ala.  108,  1876;  unless  State  v.  Moore,  3  West.  L.  J.  134, 

"  continuous  "  bigamy  is  made  indict-  1845 ;  Holbrook  v.  State,  34  Ark.  511, 

able.    Brewer  v.  State,  69  Ala.  101,  1877.    See  Statev.  Palmer,  18  Vt.  670, 

1877.  1846. 

This  topic  is  discussed  supra,  H  284  *  Infra,  H  1697-8, 1702. 

et  seq,  '  See  Patterson  v,  Gaines,  6  How. 

^  State  V,  Burnett,  83  N.  C.  616,  660,  1848 ;  Hayes  v.  People,  3  Park. 

1880 ;  Brewer  v.  State,  69  Ala.  101,  C.  R.  326 ;  26  N.  Y.  390, 1862.    Thus, 

1877 ;  State  v,  Fitzgerald,  76  Mo.  671,  cohabitation,  subsequent  to  emancipa- 

1882.   See  Wall  v.  State,  32  Ark.  666,  tion,  by  an  emancipated  slave,  with  a 

1877,  as  to  statute  to  this  effect.  woman  to  whom   he   was  invalidly 

'  Gise  V,  Com.,  81  Pa.  428,  1876;  married  prior  to  emancipation,  vali- 

Scoggins  V,  State,  32  Ark.  206,  1877.  dates   the    invalid    prior    marriage. 

See  Brewer  v.  State,  69  Ala.  101, 1877 ;  McReynolds  v.  State,  6  Cold.  18, 1867 ; 

and  for  full  discussion,  Whart.  Cr.  PI.  Hampton  v.  State,  46  Ala.  82, 1871 ; 

&  Pr.  i  321.  though  see  Williams  v.  State,  44  Ibid. 

»  See  R.  v.  Willshire,  L.  R.  6  Q.  B.  24, 1870. 

D.  366 ;    Rep.  14   Cox    C.  0.   641 ;  ^  Denison  v.  Denison,  36  Md.  361, 

noticed  in  Whart.  Crim.  Ev.  (9th  ed.)  1871. 

171,  810.  «  Hayes  v.  People,  26  N.Y.  390, 1862. 
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IV.   ACCESSABIES. 

§  1687.  To  bigamy^  as  to  all  other  offences^  applies  the  law  ot 
principal  and  aocessary,  as  hereinbefore  expressed.^  Where  if^miade- 
the  offence  is  a  felony,  then  one  present,  knowingly  aiding  moanor,  all 
and  abetting,  even  as  a  party,  is  a  principal  in  the  second  areprinci- 
degree  f  and  persons  promoting,  without  being  present,  ^^' 
are  accessaries  before  the  fact.  Where  the  offence  is  a  misdemeanor, 
all  concerned  are  principals.' 

§  1688.  If  this  view  be  correct,  a  person  who,  knowing  the  fact,* 
marries  another  who  has  another  husband  or  wife  is  prin- 
cipal in  the  bigamy.     We  must  admit,  however,  on  this  person 
point  a  probability  of  the  same  conflict  of  opinion  as  ex-  JJ^JSI 
ists  on  the  question  whether  a  person  havincc  carnal  inter-  i»."on  is 

^  .     pnncipal. 

course  with  an  adulterer  is  guilty  of  adultery.*    But  it 
has  been  held  that  a  person  thus  marrying  another  who  has  a  former 
husband  or  wife  is  not  indictable,  unless  it  be  proved  that  there 
was  knowledge  of  the  incapacity  of  the  other  party  to  the  mar- 
riage.* 

V.   WHEN  SECOND   MARRIAGE  WAS  ON   INDEPENDENT  GROUNDS 

VOID  OR  VOIDABLE. 

§  1689.  The  offence  consisting  in  entrapping  another  into  marital 
intercourse  on  a  false  plea,  it  is  no  defence  that  the  second  -^^  defence 
marria£:e  was  void  on  other  s^rounds  than  that  of  bigamy :  ^^^  *>»^ 
or  where  the  second  marriage  was  within  the  prohibited  riage  was 
degrees,^  or  was  prohibited  on  the  ground  of  difference  of  ^°^  *  ®* 
race,*®  and  a  fortiori  where  the  second  marriage  was  simply  void- 
able, or  technically  defective.^     But  an  informal  and  imperfect 


*  R.  V.  Brown,  1  C.  &  K.  144.  Cox  C.  C.  193 ;  26  Law  J.  664  (disap- 

•  Supra,  J  211 ;  Boggns  v.  State,  84  proving  R.  v.  Fanning,  10  Cox  C.  C. 
Ga.  275, 1866.  So  under  the  English  411,  Irish  Q.  B.) ;  R.  v.  Brawn,  1  Cox 
statute,  which  makes  "counselling"  C.  C.  318;  1  C.  &  K.  144.  Supra, 
eo  nomine  indictable.    R.  v.  Brown,  1  2  1682,  note. 

Cox  C.  C.  318;  1  C.  &  K.  144.  «  People  v.  Brown,  84  Mich.  889, 

■  See,  folly,  9upra,  22  206,  228.  1876. 

*  That  this  is  necessary,  see  supra,  •  R.  v.  Penson,  6  C.  &  P.  412 ;  Hayes 
22  214,  281.  V,  People,  6  Park.  C.  R.  825 ;    8.  O. 

»  See  infra,  22  1717  et  seq,  25  N.  Y.  890,   1862 ;   Carmichael  v. 

•  Arnold  V.  State,  58  Ga.  574, 1875.  State,  12  Ohio  St.  553,  1861 ;  Robin- 
»  R.  V.  Allen,  L.  R.  1  C.  C.  867 ;  12  son  v.  Com.,  6  Bush,  809, 1869. 
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oei^mony,  not  based  on  the  assent  of  the  parties,  or  followed  by 
cohabitation,  will  not  sustain  an  indictment.^ 

r 

VI.    WHERE  THE   FIRST  MARRIAGE  WAS  VOIDABLE  OR  VOID. 

§  1690.  Though  the  first  marriage  be  contracted  under  disabilities 
NorthAt  or  impediments  which  render  it  voidable^  yet  a  second 
^^°^  marriage  .whilst  the  former  is  in  fact  subsisting  comes 
Yoidabie.  within  the  statute,  for  the  first,  in  judgment  of  law,  is  a 
marriage  until  avoided.'  But  should  the  first  marriage  be  contracted 
under  disabilities  or  incapacities  which  render  it  void  ab  initio^  or 
be  for  other  reasons  void,  the  case  is  otherwise.' 

VII.   PARTIES  BEYOND  SEAS  OR  ABSENT. 

§  1691.  It  was  held  that  the  first  exception,  in  the  old  statute, 

Bxoepfcion  relieving  "  any  person  or  persons,  whose  husband  or  wife 

of  beyond  ghall  be  continually  remaining  beyond  the  seas  by  the 

not  apply  space  of  seveu  years  together,"  applied,  though  the  party 

wiSf?*  marrying  have  notice  that  the  other  is  living.*    Now, 

faic^^of  li^^wever,  by  9  G^o.  IV.,  if  the  other  party  know  that  the 

oontanuous  other  is  alive,  the  exception  does  not  relieve.'    And  this 

absentee,  distinction  is  generally  accepted  in  recent  statutes."^    To 

^  Kopkev.  People,  43  Mich.  41, 1880.       On  the  other  hand,  in  conformity 

*  1  East  P.  C.  466 ;  People  v.  Baker,  with  the  first  proposition  of  this  sec- 
76  N.  Y.  78, 1879 ;  Cooley  v.  State,  56  tion,  in  South  Carolina,  where  a  mar- 
Ala.  162, 1876 ;  State  v.  Cone,  86  Wis.  riage  of  a  nephew  to  an  aunt  is  valid, 
498, 1893.  if  the  nephew,  after  such  marriage, 

'  1  Buss,  on  Cr.  290 ;  R.  v,  Chad'  marry  during  the  life  of  the  first  wife, 
wick,  11  Q.  6.  205.    Supra,  g  1686.        he  is  indictable  for  bigamy.    State  v. 

Thus,  in  Ohio  a  marriage  contracted  Barefoot,  2  Rich.  209, 1845. 
by  parties,  either  of  whom  is  under       There  can  be  no  conviction  where 
the  age  of  consent,  and  not  confirmed  first  marriage  was  not  performed  in 
by  cohabitation  after  arriving  at  that  accordance    with    statutory    requi re- 
age,  will  not  subject  a  party  to  pun-  ments,  and  there  was  no  evidence  of 
ishment  for  bigamy,  for  contracting  a  subsequent  cohabitation.    People    v. 
subsequent  marriage,  while  the  first  McQuaid,  85  Mich.  123, 1891. 
husband  or  wife  is  still  living ;  Shaf-       *  1  Hale,  693 ;   1  East  P.  C.  466. 
her  V.  State,  20  Ohio,  1,  1851 ;  and,  See  R.  v.  Turner,  9  Cox  C.  C.  145 ; 
generally,  if  a  boy  under  fourteen,  or  Gibson  v.  State,  38  Miss.  313, 1860. 
a  girl  under  twelve,  contract  matri-      *  R.  v.  Turner,  9  Oox  C.  C.  145. 
mony,  it  is  void,  unless  both  parties  See  R.  v,  Briggs,  7  Ibid.  175 ;  D.  &  B. 
consent  to  affirm  the  marriage  after  98 ;  Com.  v,  Thompson,  6  Allen,  591, 
the  minor  arrives  at  the  age  of  con-  1863. 

sent.    Co.  Lit.  79.    See  R.  v.  Gordon,       '  See  Com.  v,  Johnson,  10  Allen, 
R.  &  R.  48 ;  People  v,  Beevers,  99  Cal.   196, 1865. 
286, 1893. 
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be  in  another  State  of  the  American  Union  is  equivalent^  it  is  held, 
to  being  beyond  seas.* 

§  1692.  The  second  exception,  that  the  statute  shall  not  extend 
to  any  person  or  persons  '^  whose  husband  or  wife  shall 
absent  himself  or  herself,  the  one  from  the  other,  by  the  Exception 
space  of  seven  years  together,  in  any  place  within  the  absence 
State  of  domicil  or  elsewhere,  the  one  of  them  not  know-  pj^^  JJ" 
ing  the  other  to  be  living  within  that  time,'^  according  to  ^swhere 
its  express  words,  only  applies  when  the  party  marrying  knowledge 
again  has  no  knowledge  that  the  former  husband  or  wife  uh, 
is  alive.    The  mode  of  proving  this  exception  is  hereafter 
distinctively  discussed.^    When  there  is  no  local  statute,  these  ex- 
ceptions are  presumed  to  be  part  of  the  common  law  of  the  State.^ 
In  New  York,  Mississippi,  and  other  States,  the  term  is  five  years.* 
In  Pennsylvania,  "  if  any  husband  or  wife,  upon  any  false  rumor, 
in  appearance  well  founded,  of  the  death  of  the  other  (when  such 
other  has  been  absent  for  two  whole  years),^'  shall  marry  again,  this 
is  not  bigamy.^    Under  this  statute  the  rumor  must  not  be  vague 
or  fleeting,  but  must  be  circumstantial  as  to  place,  time,  and  mode 
of  death.* 

§  1693.  The  phrase  in  the  Massachusetts  statute,  which  Exception 

*  ,  ,         does  not 

excepts  cases  where  the  absent  party  "  voluntarily  with-  apply  to 
drew,"   does  not  release  the  party  deserting;  it  only  SJeerting. 
applies  to  the  party  deserted.^ 


Vin.   (CONSUMMATION   NOT  NECESSARY. 

§  1694.  Marriage  is  in  law  complete  when  parties  able  to  contract 
and  willing  to  contract  have  actually  contracted  to  be  man  and  wife, 
in  the  forms  and  with  the  solemnities  required  by  law.    Consumma- 


'  Murray  v.  Baker,  3  Wheat  641,  *  2  Kent's  Com.  79 ;  Gibson  v.  State, 

1818 ;  Bank  of  Alex.  v.  Dyer,  14  Pet.  88  Miss.  818, 1860. 

141,  1840;  aliter  in  North  Carolina;  *  Revised  Act,  Bill  I.  i  34  (re-en- 

Whitlock  V,  Walton,  2  Murph.  28,  acting  Colonial  Act  of  1705,  as  modi- 

1811 ;  Earle  v.  Dickson,  1  Dev.  16,  fied  in  1790  and  1815). 

1826.    See  these  cdses  discussed  in  *  Com.  v.  Smith,  Whart.  on  Horn. 

Davie  v.  Briggs,  97  U.  S.  628, 1878.  App. ;  1  Whart  Dig.  826. 

«  If^ra,  i  1708.  ^  Com.  v,  Thompson,  11  Allen,  28, 

»  Barber  v.  State,  50  Md.  161, 1878 ;  1865. 
Eabanks  v.  Banks,  34  Ga.  407, 1866 ; 
Whart.  Confl.  of  Laws,  {  188. 
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tion  by  carnal  knowledge  is  not  neoessarj  to  its  validity/  nor  is 
cohabitation.' 

IX.   INTEBMBDIATE  DIVORCE. 

Valid  di-  §  1695.  If  a  divorce  be  such  as  by  the  lex  fori  entitles 
Toroefrom  the  defendant  to  marry  airain,  then  he  cannot  be  con- 
riaffeifl  a  vlcted  of  bigamy.'  But  this  is  a  matter  the  lex  fori  alone 
e  enoe.  m^gt  decide.*  When  a  man,  for  instance^  is  indicted  in 
Pennsylvania  for  marrying  a  second  time  in  that  State,  the  first 
wife  being  alive,  it  is  no  defence  to  the  indictment  that  the  defen- 
dant was  divorced  from  the  first  wife  in  Indiana,  if  the  Indiana 
divorce  is  not  valid  by  Pennsylvania  law.*  As  a  principle  of  inter- 
national law,  to  give  validity  to  such  a  divorce,  the  complainant,  at 
least,  must  be  domiciled  in  the  divorcing  State  f  and  there  must  be 
due  personal  notice,  if  possible,  to  the  defendant.  And  in  Penn- 
sylvania, where  the  complainant  has  deserted  the  defendant,  and 
gone  to  a  foreign  domicil,  the  divorce  must  be  sued  in  the  defen- 
dant's domicil.^ 

Clearly  a  divorce  from  the  first  marriage  subsequent  to  the  second 
marriage  does  not  purge  the  bigamy.® 

The  burden  of  proving  the  divorce  is  on  the  defen- 
f:t^:^  danf 

divoroe  no        §  1695  a.  As  has  already  been   seen,  an  honest  but 
erroneous  belief  in  a  divorce  is  no  defence.*** 

>  Gise  V.  Com.,  81  Pa.  428,  1876 ;       »  Whart.  Confl.  of  Laws,  J  224.    See 
State  V.  Patterson,  2  Ired.  346,  1842 ;  People  v.  Chase,  27  Hun,  266, 1882. 
Com.  V.  Lucas,  168  Mass.  81,  1893 ;       «  People  v.  Dawell,  26  Mich.  247, 
U.  S.  V.  MuBser,  4  Utah,  163, 1886.         1872.    See  Barber  v.  Boot,  10  Mass. 

«  Ibid. ;  Beggs  v.  State,  65  Ala.  108,  260, 1813 ;  Smith  v.  Smith,  18  Gray, 
1876 ;  Scoggins  v.  State,  32  Ark.  206,  209,  1869 ;  Shannon  v.  Shannon,  4 
1877.  Allen,  134, 1862 ;  Jackson  v.  Jackson,  1 

'  LoUey's  Case,  2  Ci.  &  F.  667  n. ;  Johns.  424, 1806 ;  Borden  v.  Fitch,  16 
R.  &  R.  237 ;  State  v.  Weatherby,  43  Ibid.  121,  1818 ;  Parish  v.  Parish,  82 
Me.  268,  1867 ;  People  v.  Hovey,  6  Ga.  663,  1861 ;  State  v.  Armington,  26 
Barb.  117,  1849.     But  see  People  v.  Minn.  29,  1878;  though  see  Kinnier 
Faber,  92  N.  Y.  146, 1883  (modifying  v.  Kinnier,  46  N.  Y.  636, 1871. 
People  V.  Hovey,  6  Barb.  117),  where       '  Colvin  v.  Reed,  66  Pa.  376, 1867 ; 
it  was  held  bigamy  in  New  York  for  Reel  v.  Elder,  62    Ibid.  308,   1869 ; 
a  person  divorced  in  that  State  for  Whart.  Confl.  of  Laws,  S2  224:eiseq. 
adultery  to  marry  again,  such  second       ®  Baker  v.  People,  2  Hill,  (N.  Y.) 
marriage  being  forbidden  by  the  di-  326, 1842. 
vorce.    See  17  Cent.  L.  J.  83.  •  Com.  v.  Boyer,  7  Allen,  306, 1863. 

*  See,  as  to  Massachusetts  practice.  See  Whart.  Crim.  Ev.  22  319  e^  seq. 
Com.  v.  Richardson,  126  Mass.  34, 1878.      "  Supra,  2  88;  State  v.  Goodenow, 
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X.   EVIDENCE. 

1.  Proof  of  marriage. 

§  1696.  Before  discussing  tfie  question  of  proof  of  marriage,  it  is 
desirable  to  recall  the  fact  that  the  issue  in  bicnimy  is  dif-  ,    ^. 

...1*1  Digamy 

ferent  from  the  issue  in  other  cases  in  which  marriage  is  prior  mar- 
sought  to  be  sustained.     An  emigrant,  for  instance,  comes  [^^  ^ 
from  Europe  to  this  country  with  a  wife  whom  he  pro-  ^^^^  ^    ' 
fesses  to  have  married  in  his  domicil  of  origin.     He  rears  enable 
children  whom  he  acknowledges,  and  who  claim  after  his 
death  to  inherit  his  estate.     Here,  the  fact  of  marriage  being  con- 
ceded, come  in  two  important  considerations  to  sustain  the  legiti- 
macy of  the  children.     The  first  is  that  all  acts  are  presumed  to  be 
regular  until  the  contrary  appears ;  and  though  this  is  not  a  pre- 
sumption of  law  but  a  rule  for  the  regulation  of  the  burden  of  proof, 
it  leads  to  a  judgment,  in  case  of  equipoise,  in  favor  of  regularity. 
The  second,  which  is  also  a  rule  for  the  adjustment  of  the  burden 
of  proof,  is  that  when  the  evidence  is  equally  balanced,  the  courts 
on  all  questions  of  legitimacy  will  favor  the  hypothesis  of  matri- 
mony.^ 

Suppose,  however,  the  emigrant  in  question  has  come  to  this 
.country  without  a  wife;  marries  here;  establishes  a  home  and 
family  ;  and  then  is  arrested  here  on  the  charge  of  bigamy,  based 
on  an  alleged  marriage  in  his  native  land.     Here  the  prosecution, 

65  Me.  80,  1875 ;  People  v.  Weed,  29  the  crime  of  adultery  in  unlawAiliy 
Hun,  628,  1883 ;  Davis  v.  Com.,  13  cohabiting  with  the  second  wife,  was 
Bush,  318,  1877  ;  Hood  v.  Hood,  56  convicted,  and  appealed.  It  was  held 
Ind.  263,  1877.  See,  contra,  Squire  v,  that  the  decree  of  divorce  having  been 
State,  46  Ibid.  450,  1874.  Qf,  B.  v,  adjudged  void  was  so  from  the  begin- 
Willshire,  supra,  {  1686.  In  State  v.  ning,  and  afforded  no  protection  to 
Whitcomb,  52  Iowa,  85, 1879,  the  evi-  defendant  even  for  acts  done  before 
dence  was  that  the  defendant,  in  1872,  it  was  set  aside ;  and  that  evidence  of 
procured  a  decree  of  divorce  from  his  the  good  faith  with  which  defendant 
wife,  Boana  Whitcomb,  and,  in  1878,  contracted  the  second  marriage  was 
was  married  to  another  woman,  properly  excluded.  See  Medrano  v. 
Afterward,  at  the  suit  of  the  said  State,  32  Tex.  Cr.  Bep.  214, 1893. 
Boana,  the  decree  divorcing  her  from  ^  See  Patterson  v.  Gaines,  6  How.  U. 
defendant  was  set  aside,  on  the  ground  S.  550, 1848.  Compare  mpra,  H  271, 
of  fraud  practised  by  defendant  in  1685,  and  Whart.  Grim.  Ev.  {J  827, 
procuring  it,  and  for  want  of  jurisdic-  828,  as  to  presumptions  of  marriage 
tion  of  the  court  by  which  it  was  and  legitimacy, 
granted.    Defendant  was  indicted  for 

543 


§  1696.]  GRIMES.  [book  n. 

instead  of  being  aided  by  rules  which  in  a  doubtful  case  would 
turn  the  scales  in  its  favor^  has  to  encounter  considerations  which 
in  a  doubtful  case  will  turn  the  scales  against  it.  The  defendant's 
second  marriage  is  not  contested,  and  is  looked  on  with  peculiar 
favor  by  the  judicial  polity  of  a  cofintry  such  as  this,  which  seeks 
to  encourage  family  growth.'  But  what  is  much  more  important, 
the  fact  of  the  first  marriage  is  the  gist  of  the  prosecution's  case, 
and  to  it  applies  eminently  the  maxim,  that  the  charge  of  guilt,  to 
justify  a  conviction,  must  be  made  out  beyond  reasonable  doubt. 
Hence,  as  presently  more  fully  seen,  we  find  courts  which  are  ready, 
when  a  marriage  is  to  be  adjudicated  on  its  civil  relations,  to  regard 
the  husband's  own  admissions  as  proof  of  the  fact,  shrinking  from 
this  conclusion  when  the  object  is  to  sustain  a  criminal  prosecu- 
tion against  him  for  bigamy.  Confessions  are  only  authoritative, 
it  is  well  argued,  when  there  is  clear  proof  of  the  corpus  delicti  /  • 
and  here  the  corpus  delicti  is  the  alleged  first  marriage,  which  must 
be  "  clearly  proved,"  independently  of  the  defendant's  confession. 
Now,  in  view  of  the  issue  being  criminal,  we  can  easily  understand 
how  a  court  should  say,  as  some  courts  have  said  :  "  The  lex  lad 
contractvs  prescribes  certain  solemnities  as  necessary  to  constitute 
the  formalities  of  marriage,  and,  therefore,  in  view  of  the  maxim, 
'  locus  regit  actum/  we  must  hold  that  any  other  proof  of  the  fact 
of  marriage  is  but  secondary,  and  is  not  to  be  received."  Had  the 
first  wife  been  brought  to  this  country,  and  here  acknowledged,  the 
case  would  have  been  different.  But  when  the  prosecution  rests 
simply  on  a  technical  first  marriage,  not  followed  by  cohabitation 
in  this  country,  it  is  not  inconsistent  in  courts  which  recognize  the 
validity  of  a  consensual  marriage  to  hold  that  such  technical  first 
marriage  should,  in  a  criminal  issue,  in  order  to  be  made  out 
beyond  reasonable  doubt,^  be  proved  by  the  record,  if  there  be  such; 
and  that  secondary  evidence  should  only  be  received  when  the  pre- 
scriptions of  the  lex  loci  coniradus  are  peculiarly  onerous,  or  when 
the  primary  evidence  cannot  be  obtained.  What  are  the  modes  ot 
proving  a  record,  or  registry  of  marriage,  when  this  is  insisted  on, 
is  elsewhere  fully  discussed.^ 

*  See  Whart.  Confl.  of  Laws,  §  160.    on  Crim.  Ev.  1 827 ;  R.  v.  Griffin,  14  Cox 

»  Infra,  |  1700.    See  Whart.  Crim.   C.  C.  38. 
Ev.  J?  624-633  ;  and  see  R.  v.  Flaherty,       *  Whart.  Crim.  Ev.  JJ 169  et  seq.    See 
2  C.  &  E.  782.  People  v.  Humphrey,  7  Johns.  314, 

'  That  the  presumption  of  regularity  1810 ;  Weinberg  v.  State,  25  Wis.  370, 
applies  to  such  marriages,  see  Whart.    1870 ;  Bird  v.  Com.,  21  Gratt.  800, 
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§  1697.  Marriage  is  not  merely  a  contract^  but  is  an  institution 
of  Christendom,  intemationallj  recognized  in  all  Chris-  CQ^gen- 
tian  States.     But  while  this  is  the  case,  each  State,  in  spai  mar- 
determining  the  constituents  of  marriage,  is  governed 
by  its  distinctive  policy. '   As  establishing  this  position,  the  follow- 
ing survey  of  the  law  may  be  not  irrelevant : 

The  common  law  of  marriage  in  the  English-settled  portions  oi 
the  United  States  is  the  common  law  of  England  as  it  was  at  the 
time  of  the  settlement  of  the  American  colonies.     We  have,  there- 

1871;  Squire  V.  State,  46  Ind.  459, 1874;  reputation    is  not  enough.     Whart 

Com.  v.  Jackson,  11  Bush,  679, 1876 ;  Crim.  £y.  \  170.    "  There  must  be 

People  v.  Qonce,  79  Mo.  600,  1883:  strictproof  of  the  &ct"  of  marriage  or 

Harris  v.  Cooper,  81  Up.  Can.  (Q.  B.)  cohabitation,  which  implies  marriage. 

182,  and  tn/ra,  {  1700 ;    Dumas   v.  Thornton,  J.,  in  Miner  v.  People,  58 

State,  14  Tex.  App.  464, 1888.  111.  59,  1871 ;  citing  Harman  v.  Har- 

In  those  countries  where  a  contract  man,  16  Ibid.    85,  1854.     Compare 

in  writing  is  by  the  law  of  the  coun-  Westfield  v.  Warren,  8  Halst.  249, 

try  made  essential  to  the  marriage,  it  1826 ;  Buchanan  v.  State.  55  Ala.  154, 

should,  as  a  rule,  be  produced.     1  1876 ;  State  v.  Cooper,  108  Mo.  266, 

Camp.  61.  1890. 

In  England,  the  register  of  the  par-  In  Vermont,  where  it  was  proved 
ish  is  admissible  for  the  same  pur^  that  parties  appeared  before  a  magis- 
pose.  2  Bac.  Ab.  Ey.  F.  ;  Gilb.  £y.  trate,  or  one  acting  as  such,  in  New 
72 ;  1  Greenl.  Ev.  3{  484,  498,  544,  York,  and  declared  their  consent  to  a 
545,  though  the  original  record  is  not  marriage,  and  this  was  followed  by  co- 
necessary.  Sayer  v.  Glossop,  2  Exch.  habitation  and  recognition  of  each 
409 ;  2  C.  &  E.  694.  other  as  man  and  wife,  it  was  held  to 

In  New  Hampshire,  a  copy  of  the  be  sufficient  proof  jortm^  fa/At  of  such 

record  of  the  marriage  from  the  clerk's  marriage.    State  v.  Rood,  12  Vt  396, 

office,  duly  certified,  with  proof  of  the  1840. 

identity  of  the  party,  is  proper  eyi-  It  will  be  seen  in  the  next  section 

dence.    State  v.  Wallace,  9  N.  H.  515,  that  mere  consent  is  sufficient,  by  the 

1888.    See,  also.  State  v.  Matlock,  70  common  law  of  Christendom,  to  estab- 

lowa,  229, 1886.  lish  marriage.    See  Glasson,  Mariage 

In  Illinois,  it  is  competent,  on  atrial  Civil,  Paris,  1879;  London  Law  Mag. 

for  bigamy,  to  prove  the  first  mar-  1878,  286.    And,  so  far  as  concerns 

riage,  o^  either  marriage,  by  producing  the  United  States,  this  may  be  viewed 

a  copy  of  the  marriage  license,  with  as  judicially  determined.    Patterson 

the  certificate  of  the  justice,  indorsed  v.  Gaines,  6  How.  550, 1848 ;  Hayes  v. 

on  the  license,  that  he  had  solemnized  People,  5  Park.  C.  B.  825 ;  25  N.  Y. 

the  marriage,  and  a  certificate  of  the  890,  1862 ;  Hutchins  v,  Kimmell,  81 

clerk   of  the  county  commissioners'  Mich.  126,  1875;  People  v.  Beevers, 

court  of  the  county  that  the  same  was  99  Cal.  286,  1893.    See  Denison  v. 

a  true   copy,  transcribed    from   the  Denison,  35  Md.  861, 1871,  and  cases 

original  on  file  in  his  office.    Jackson  cited  to  \  1700,  note, 
V.  People,  2  Scam.  281,  1840.    Mere 

VOL,  II. — 35  545 


§  1697.]  CRIMES.  [book  n. 

fore,  first  to  inquire,  what  was  at  that  time  the  English  common 
law  as  to  marriage.  Did  that  law  validate  consensual  marriages, 
contracted  without  any  ecclesiastical  or  secular  sanction  ? 

The  common  law  of  England  on  the  subject  of  marriage,  we 
have  first  to  remark,  is  the  canon  law  as  it  obtained  in  England  at 
the  time  of  the  Reformation,  and  as  it  remained  until  altered  by 
legislation  in  the  reign  of  George  II.,  under  the  auspices  of  Lord 
Hardwicke.  And  the  canon  law  as  to  marriage  at  the  time  of  the 
Reformation  is  the  canon  law  of  the  Catholic  Church  as  it  was  before 
the  rupture,  and  as  it  remained  in  the  Roman  Catholic  branch  until 
modified  by  the  Council  of  Trent.  In  order,  therefore,  to  get  at 
our  common  law  as  to  marriage,  on  this  interesting  issue,  we  have 
to  inquire  what  was  the  canon  law  of  the  undivided  Catholic  Church, 
at  and  before  the  Reformation. 

What  this  canon  law  was  is  a  question  as  to  which  there  is  not 
much  doubt.  If  it  appeared  that  there  was  a  marriage  agreed  to 
and  consummated  by  competent  parties,  the  church  sustained  the 
marriage,  even  though  there  was  no  ecclesiastical  benediction ;  and 
in  this  the  State  followed  the  Church.  It  is  true  that  the  church 
recommended  a  benedictio  sacerdotalis  in  ecdesui,  or  ecclesiastical 
benediction ;  and  it  is  true,  also,  that  various  local  councils  made 
provision  for  the  publishing  of  banns.  But  neither  banns  nor 
benedictions  were  the  conditions  precedent  of  marriage.  A  mar- 
riage without  either,  though  reprobated  as  maiHmonium  dander- 
iinum^  subjecting  the  parties  under  certain  circumstances  to  eccle- 
siastical censure,  was,  notwithstanding,  a  legal  marriage.  Even  a 
marriage  in  secret,  of  which  none  but  the  parties  were  at  the  time 
cognizant,  was  regarded,  if  satisfactorily  proved  by  the  acknowl- 
edgments and  conduct  of  the  parties,  as  creating  all  the  incidents  of 
marriage,  both  as  to  property  and  as  to  offspring.  Cap.  30.  x.  de 
spousal,  et  mat.  ^'The  essence  of  the  sacrament  of  matrimony," 
said  Peter  Lombard,  "  is  not  the  performance  of  marriage  by  the 
priest,  but  the  conBenaus  of  husband  and  wife."  Dist.  xxvii.  c. 
Or,  to  adopt  the  language  of  an  authoritative  German  commentator, 
made  still  more  authoritative  by  its  indorsement  by  an  eminent 
American  divine,  "  The  scholastics  generally  held  that  the  will  oi 
the  contracting  parties  constitutes  the  marriage  ]  they  complete  the 
sacrament.  Secret  marriages,  though  forbidden,  are  valid.  In 
none  of  the  ancient  rituals  is  there  a  sacramental  form  of  marriage 
to  be  spoken  by  the  priest."*     The  same  conclusion  is  stated  by 

*  Hagenbach's  History  of  Doctrine,  by  Prof.  Smith,  ii.  {  20. 
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Lingard,  whose  weight  on  the  Sroman  Catholic  side  is  as  great  as  is 
that  of  Hagenbach  and  Smith  on  the  Protestant  side.  We  may, 
therefore,  regard  it  as  settled  that  theologians  concur  in  the  validity 
of  consensual  marriages  by  the  old  canon  law,  although  to  such 
marriage  consent  of  neither  parents  nor  guardians,  nor  the  bene- 
diction of  the  church,  nor  sanction  by  civil  officers,  were  given.  In 
fact,  while  there  were  evils  in  sanctioning  all  consensual  marriages, 
the  old  canonists,  as  well  as  the  old  jurists,  agreed  that  these  evils 
were  not  so  great  as  were  the  evils  of  validating  only  such  marriages 
as  were  solemnized  in  a  particular  way.  The  first  alternative  might 
lead  occasionally  to  hasty  and  improvident  unions.  The  second 
would  certainly  lead  to  wrong  being  done  to  many  innocent  persons, 
to  the  abandonment  of  women,  and  the  bastardizing  of  children 
through  the  neglect  or  fraud  of  others.  The  duty  of  the  State,  it 
was  insisted,  is  to  encourage  matrimony,  as  the  essential  basis  of 
society,  not  to  discourage  it  by  artificial  restrictions,  thereby  foster- 
ing the  establishment  of  illicit  sexual  relations.  And  so  far  as  to 
consensual  marriages  being  hasty  and  improvident,  this  danger  would 
be  diminished,  so  it  was  said,  if  it  were  known  that  such  marriages 
were  recognized  as  binding.  And  it  was  retorted  that  improvidence, 
if  not  haste,  often  characterized  marriages  solemnized  with  the 
benediction  of  both  State  and  Church.  The  statute  2  and  3  Edw. 
VI.  c.  23,  goes  a  great  way  by  implication  to  show  that  by  the 
common  law  the  essence  of  marriage  consists  in  the  executed  con- 
tract— fsponsalia  de  praeaenti;  and  that  when  this  exists,  either 
party  may  be  compelled  to  submit  to  an  ecclesiastical  solemnization. 
That  statute  provides  that  "  when  any  cause  or  contract  of  marriage 
should  be  pretended  to  have  been  made,  it  shall  be  lawful  to  the 
king's  ecclesiastical  judge  to  hear  and  examine  the  same;  and 
having  the  said  contract  sufficiently  and  lawfully  proved  before  himy  to 
give  sentence  for  mairimony,  commanding  solemnization,  oohaAitationf 
consumm^ion,  and  tractation,  as  in  times  past,  before  the  said  statute 
(that  of  32  Henry  VIII.),  the  king's  ecclesiastical  judge,  by  the 
king's  ecclesiastical  laws,  might  have  done."^ 

Did  the  decree  of  the  Council  of  Trent  in  this  respect  change  the 
canon  law  so  as  to  affect  those  portions  of  the  United  States  which, 

^  The  fact  that  the  law  lords  were  not  have  this  eflfect  I  have  shown  at 

equally  divided  on  this  point  in  R.  v.  large  in  another  work  (Whart.  Confl. 

Millis,  10  CI.  &  F.  634,  appears  super-  of  Laws,  1 172),  in  an  argument  which 

ficially  to  throw  doubt  on  the  conclu-  it  would  occupy  too  much  space  to  re- 

sion  stated  in  the  text.    That  it  does  produce. 
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at  the  time  of  the  action  of  the  council,  were  subject  to  Roman 
Catholic  princes  ?  We  must  remember,  in  answering  this  question 
that  the  decrees  of  the  council  are  not,  by  their  own  limitation, 
binding  in  any  country  in  which  they  are  not  technically  ^^  pub- 
lished 'j^  and  we  have  a  series  of  rulings  of  the  Supreme  Court  of 
Louisiana  to  the  effect  that  in  the  great  territory  acquired  by  the 
United  States  from  France  and  Spain  no  such  publication  was  ever 
made.  Even  in  France,  Pothier  tells  us,  the  decree  of  the  council 
was  treated  by  the  secular  courts  as  a  sacerdotal  usurpation,  having 
no  local  authority.^  In  Italy  the  same  judicial  results  have  been 
reached.'  And  even  where  the  decrees  of  the  council  are  published, 
they  bind  only  persons  in  union  with  the  Roman  See.  In  the 
Sussex  Peerage  Case,  before  the  English  House  of  Lords,  in  1844, 
when  the  question  of  the  validity  of  the  marriage  of  the  Duke  of 
Sussex  to  Lady  Augusta  Murray,  in  the  city  of  Rome,  by  a  Protes- 
tant minister,  came  up  for  adjudication,  it  was  expressly  stated  by 
Cardinal  Wiseman,  under  oath,  that  the  marriage  in  the  eye  of  the 
Church  of  Rome  was  valid.  Lord  Campbell's  comments  on  this 
evidence  are  direct  to  the  point  before  us.  ^^  The  evidence  that  has 
been  given  to  us  of  the  Roman  law,  uncontradicted  as  it  is,  would 
prove  that  a  marriage  at  Rome  of  English  Protestants,  contracted 
according  to  the  laws  of  their  own  church,  would  be  recognized  as 
a  marriage  by  the  Roman  law,  and  therefore  would  be  a  marriage 
all  over  the  world.''  "  I  own  that  that  evidence  surprised  me.  I 
had  imagined  that  it  was  impossible  there  could  be  a  valid  marriage 
at  Rome  between  Protestants,  by  a  Protestant  clergyman,  such  as 
the  Roman  law  would  recognize.  As  the  evidence  stands  at  your 
lordships'  bar  it  would  appear,  however,  that  the  Roman  law  .  .  • 
would  treat  it  as  a  marriage  valid  by  the  universal  law  of  the 
church  before  the  date  of  the  decree  of  the  council ;  and  it  would 
appear  that  the  decree  of  the  Council  of  Trent  respecting  mar- 
riages was  not  meant  to  apply  to  Protestants,  who  could  not  conform 
to  it." 

The  action  of  the  Council  of  Trent  was  followed  by  a  series  of 
secular  edicts  and  legislative  acts,  on  the  Continent  of  Europe,  the 
motives  being  partly  religious  and  partly  political.  On  the  one 
side,  Protestant  States  were  determined  not  to  be  overawed  by 
Rome,  and  they  hastened,  when  there  was  an  established  church,  to 

^  Pothier,  Trait6  de  Manage,  part  p.  10 ;  Glasson,  Mariage  Civil,  Paris, 
4,  c.  i.  \  4.  1879. 

'  Lawrence,  ]^tude  sur  le  Mariage, 
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make  the  assent  of  the  local  parish  minister  essential  to  marriage. 
On  the  other  side,  the  desire  to  check  the  overgrowth  of  population 
led  to  measures  that  would  prevent  marriage  from  being  too  easy. 
The  religious  limitation  is  now  almost  universally  removed  by  the 
enforcement  of  civil  marriages ;  but  the  secular  limitations  remain, 
and  are  in  some  relations  very  inconsistent  with  the  policy  of 
encouragement  of  marriage  which  prevails  in  the  United  States. 
In  England,  Lord  Hardwicke's  Act,  passed  in  1753,  which  is  in 
most  respects  still  in  force,  established  a  series  of  requisites  as  to 
time,  place,  and  office,  the  omission  of  any  of  which  is  fatal.  The 
French  Code  requires  the  assent  of  parents ;  and  the  same  restric- 
tion exists  in  other  continental  States.  In  Austria,  as  it  is  stated 
in  a  late  report  of  a  committee  of  the  English  House  of  Commons, 
the  minimum  age  is  fourteen  years ;  in  Russia  and  Saxony,  it  is 
eighteen  years  for  men  and  sixteen  for  women ;  in  France,  Bel- 
gium, and  Italy,  eighteen  for  men  and  fifteen  for  women ;  in  Saxe- 
Coburg-Gotha,  no  man  is  permitted  to  marry  until  the  age  of 
twenty-one  years.  The  recent  German  Code  makes  the  mini- 
mum twenty  years  for  men  and  sixteen  for  women ;  and  the  same 
limit  prevails  in  several  Swiss  cantons.  But,  independently  of 
this  restriction,  the  consent  of  parents  or  guardians,  in  several 
German  States,  is  necessary  in  the  case  of  men  under  twenty-five 
years  and  of  women  under  twenty-one  years.  And  marriages 
repugnant  to  these  conditions  are  nullities. 

How  far  such  restrictions  on  domiciled  subjects  will  be  r^arded 
as  extra-territorially  efiective  is  illustrated  in  an  interesting  English 
case,^  decided  in  March,  1877.  In  this  case,  which  was  a  petition 
for  a  decree  of  nullity  of  marriage,  and  which  was  undefended,  the 
petitioner,  who  styled  herself  "  Clara  Maxima  Pacheco  Pereiva 
Pamplona  da  Cuntra  Sottomayer,"  was  the  daughter  of  Gon9alo  de 
Sottomayer,  a  Portuguese  of  wealth,  who  resided  with  his  family 
in  Portugal,  as  late  as  1858.  In  that  year,  his  health  failing,  he 
moved  with  his  wife,  and  his  only  child,  the  petitioner,  to  London, 
she  being  then  eight  years  old.  When  in  London,  as  had  been 
previously  the  case  in  Portugal,  Mr.  and  Mrs.  Sottomayer  occupied 
the  same  house  with  her  brother,  Mr.  De  Barros,  and  his  family. 
Mr.  Sottomayer  becoming  so  imbecile  as  to  be  incapable  of  business, 
his  wife  and  her  brother  entered  into  a  partnership  with  a  Portu- 

*  Sottomayer  v.  De  Barros,  decided  Division,  36  L.  T.  R.  746 ;  L.  R.  2  P. 
by  Sir  R.  Phillimore  in  the  Divorce  D.  81. 
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guese  housey  which  in  1866  became  baDkrupt.  Mrs.  Sottomayer, 
under  the  impression  that  by  a  marriage  of  her  daughter  to  a  son 
of  Mr.  De  Barros  an  ostensible  party  for  the  protection  of  the 
&mily  estates  might  be  found,  obtained  the  consent  of  Mr.  De 
Barros  and  his  son  to  the  marriage.  In  Portugal  the  marriage  would 
have  been  void,  as  the  parties  were  first  cousins.  The  petitioner, 
Miss  Sottomayer,  who,  with  the  other  members  of  her  family  re- 
tained her  Portuguese  domicil,  appears  to  have  at  first  vehemently 
resisted  the  marriage,  but  afterward  yielded  to  her  mother's  en* 
treaties,  and  the  parties  were  duly  married  at  a  r^istry  office  in 
London,  on  June  21,  1866,  she  being  then  fourteen  years  and  five 
months  old,  and  he  being  sixteen  years  old.  The  young  couple  re- 
turned to  the  house  where  they  had  previously  resided,  but  never 
lived  together  as  man  and  wife.  In  1874,  the  husband  becoming 
a  bankrupt,  Mr.  Sottomayer's  estate,  partly  in  his  son-in-law's 
hands,  was  again  imperilled.  At  the  first  crisis,  it  was  thought  that 
the  estate  could  be  rescued  by  the  daughter's  marriage.  Now  it  was 
to  be  rescued  by  her  divorce.  On  November  18,  1874,  she  filed  the 
petition  of  nullity,  on  the  ground,  first,  that  the  parties  were  domiciled 
at  the  time  in  Portugal,  by  whose  laws  the  marriage  would  have 
been  void ;  and,  secondly,  that  the  marriage  was  entered  into  by  her 
ignorantly,  and  was  induced  by  fraudulent  representations.  Sir 
Robert  Phillimore  did  not  hesitate  to  say,  in  giving  judgment,  that 
the  marriage  was  one  '^  which  the  court  would  not  be  reluctant  to 
pronounce  invalid,  if  there  were  legal  grounds  for  such  a  conclu- 
sion ;  but  while  thus  expressing  his  sympathy  with  the  petitioner, 
he  held  that  the  Portuguese  law  restricting  matrimonial  capacity 
could  not  be  regarded,  by  an  English  court,  as  restraining  marriages 
of  Portuguese  in  England.  ^*  This  marriage/'  he  argued,  ''  cannot 
be  pronounced  invalid  because  it  is  viewed  as  incestuous  according 
to  the  general  law  of  Christendom.  It  is  not  a  marriage  between 
persons  in  the  direct  lineal  line  of  consanguinity,  or  in  the  collateral 
line  within  the  degree  of  brother  and  sister,  both  which  classes  of 
marriage  are  by  the  usage  and  practice  of  Christian  States,  and  the 
general  concurrence  of  Christian  law  and  authority,  considered  as 
incestuous,  unnatural,  and  destructive  of  civilized  life."  The  Portu- 
guese law,  vacating  the  marriages  of  first  cousins,  was  a  law  re- 
straining the  right  of  marriage ;  and  it  was  therefore  held  that  an 
English  judge  would  not  be  a  party  to  enforce  it  against  Portuguese 
subjects  marrying  in  England.  The  principle,  therefore,  is  that 
domiciliary  restrictions  on  marriage,  not  resting  on  natural  law,  when 
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imposed  by  one  State,  will  not  be  enforced  by  another  State  where 
the  solemnization  took  place,  with  whose  policy  they  conflict. 

On  an  appeal  from  Sir  H.  Phillimore's  decision^  which  was 
heard  before  James^  Baggallay^  and  Cotton,  L.  JJ.,  November  26, 
1878,  the  case  was  remitted  to  ascertain  the  real  facts,  James,  L.  J., 
however,  intimating  that  if  both  parties  were  domiciled  at  the  time 
of  the  marriage  in  Portugal,  the  Portuguese  law  should  prevail.^ 
At  a  subsequent  hearing  before  Sir  James  Hannen,  the  proposition 
was  laid  down  that  where  of  the  two  contracting  parties  to  a  mar- 
riage in  England  one  is  there  domiciled  and  the  other  in  a  foreign 
country,  and  neither  of  the  parties  is  subject  to  any  incapacity 
recognized  by  the  laws  of  England,  the  marriage  is  valid,  even 
though  the  party  having  the  foreign  domicil  be  subject  to  a  personal 
incapacity  recognized  by  the  laws  of  the  country  in  which  such 
party  is  domiciled.^  In  the  course  of  his  opinion  it  ^as  said  by  Sir 
J.  Hannen :  ^'  Numerous  examples  might  be  suggested  of  the  in- 
justice which  might  be  worked  to  our  own  subjects  if  a  marriage 
was  declared  invalid  on  the  ground  that  it  was  forbidden  by  the 
law  of  the  domicil  of  one  of  the  parties.  In  his  excellent  treatise 
on  *  Domicil,'  Mr.  Dicey  says  that  *  a  marriage  celebrated  in  Eng- 
land is  not  invalid  on  account  of  any  incapacity  of  either  of  the 
parties,  which,  though  imposed  by  the  law  of  his  or  her  domicil,  is 
ofakindto  which  our  courts  refuse  recognition.'  But  on  what 
principle  are  our  courts  to  refuse  recognition  if  not  on  the  basis  of 
our  own  laws?  If  this  guide  alone  be  not  taken,  it  will  be  open  to 
every  judge  to  indulge  his  own  feelings  as  to  what  prohibitions  of 
foreign  countries  on  the  capacity  to  contract  a  marriage  are  reason- 
able. What  have  the  English  tribunals  to  do  with  what  may  be 
thought  in  other  countries  on  sUch  a  subject  ?" 

The  marriage  of  Jerome  Bonaparte  to  Miss  Patterson,  also, 
though  invalid  in  France,  would  unquestionably  have  been  held 
valid  in  the  United  States,  had  it  been  here  litigated ;  and  it  was 
expressly  sanctioned  by  the  Papal  court. 

To  the  same  effect  may  be  cited  a  leading  English  case,  already 
incidentally  noticed.'  In  that  case,  which  was  argued  before  the 
Ck)urt  of  Divorce,  the  parties  were  French  subjects,  domiciled  in 
France,  and  came  to  England  for  the  purpose  of  contracting  a 

*  Sottomayer  v.  De  BarroB,  L.  B.  3  '  Simonin  r.  Mallack,  2  Sw.  &  Tr. 
P.  D.  (C.  A.)  1.  67. 

*  Sottomayer  v,  De  Barros,  41  L.  T. 
281. 
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marriage,  which,  for  want  of  consent  of  parents,  would  have  been 
void  by  French  law  if  contracted  in  Paris.  They  were  married  in 
England  by  license,  and  immediately  returned  to  France.  The 
marriage  was  annulled  in  France,  as  in  fraud  of  French  law.  It 
was,  however,  sustained  in  England,  where  a  petition  was  filed  for 
a  decree  of  nullity,  and  where  Sir  C.  Creswell  declared  for  the 
validity  of  the  marriage  with  the  concurrence  of  the  entire  court. 
"  It  is  very  remarkable,"  he  said, "  that  neither  in  the  writings  ot 
jurists,  nor  in  the  arguments  of  counsel,  nor  in  the  judgments  de- 
livered in  the  courts  of  justice  is  any  case  quoted  or  suggestion 
offered  to  establish  the  proposition  that  the  tribunals  of  a  country 
where  a  marriage  has  been  solemnized  in  conformity  with  the  laws 
of  that  country  should  hold  the  marriage  void  because  the  parties 
to  the  contract  were  the  domiciled  subjects  of  another  country  where 
such  marriage  would  not  be  allowed.'^ 

§  1698.  The  following  summary  may  be  here  given,  reserving 

the  specific  examination  of  the  authorities  to  the  second 

dete^         edition  of  my  book  on  Conflict  of  Laws  : 

rMuSitefc*       ^'  ^^^^  *  marriage  by  competent  parties  is  proved  to 

have  been  solemnized  abroad,  the  presumption  is  that  it 

was  in  accordance  with  the  lex  tod  contractus, 

2.  The  old  common  law  of  England,  adopting  in  this  respect  the 
canon  law,  validates  marriages  gontracted  by  competent  parties 
irrespective  of  ecclesiastical  benediction  ;  and  this  law  was  brought 
to  the  United  States  by  the  English  colonists,  and  became  part  of 
the  common  law  of  the  English  settled  States. 

3.  Each  sovereignty  will  maintain  its  distinctive  policy  as  to 
marriage.  France,  for  instance,  as  in  Jerome  Bonaparte's  Case, 
may  decline  to  accept  an  American  marriage  as  changing  the  status 
of  one  of  her  domiciled  subjects.  On  the  other  hand,  in  the  United 
States,  we  would  hold  the  marriage  binding,  when  validly  solem- 
nized within  our  borders,  by  parties  whom  we  regard  competent. 
This  is  now  settled  in  England  to  be  the  case  when  it  is  only  by 
the  law  of  the  domicil  of  one  of  them  that  the  marriage  is  invalid. 
But  on  reason  and  on  authority  we  must  hold  with  Sir  J.  Hannen,^ 
that  even  though  by  the  court  of  the  domicil  of  both  parties  the 

,  marriage  is  invalid,  it  would  still  be  sustained  by  the  courts  of  the 
State  where  the  marriage  is  solemnized,  where  by  the  laws  of  that 
State  the  parties  would  have  been  capable  of  marriage  if  subjects. 

1  Sottomayer  v.  De  Barros,  41  L.  T.  281 ;  L.  B.  3  P.  D.  1. 
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Each  sovereignty  applying  its  distinctive  policy,  as  has  been  said, 
to  its  subjects,  the  courts  of  domicil,  should  the  parties  return  to  it 
after  contracting  a  marriage  abroad,  would  hold  the  marriage  invalid 
in  all  cases  in  which  its  own  prohibition  is  based  on  national 
policy,  or  on  national  conception  of  morals,  and  not  on  matters  of 
form.  We  may  illustrate  this  by  the  English  rulings  as  to  the 
marriage  of  a  man  with  his  sister-in-law,  and  by  our  own  rulings 
in  cases  of  marriages  of  negroes  with  whites.  In  some  States  these 
marriages  are  void.  There  can  be  no  question  that  domiciled  citi- 
zens of  such  States,  marrying  in  England  in  defiance  of  this  prohi- 
bition, would  be  r^arded  in  England  as  validly  married.  There 
is  no  doubt,  as  we  shall  hereafter  see,  that  should  they  return  aft>er 
the  marriage  to  their  domicil,  the  courts  of  that  domicil  would  hold 
the  marriage  invalid. 

Nor  does  it  follow  that  because  a  State  requires  certain  condi- 
tions to  validate  marriages  within  its.  borders,  the  marriage  of  for- 
eigners within  such  borders,  without  complying  with  such  condi- 
tions, would  be  held  invalid  by  the  courts  of  the  domicil  of  the 
parties  so  marrying.  I  express  this  opinion  with  great  deference  to 
the  arguments  in  which  the  contrary  conclusion  is  ably  maintained 
by  several  eminent  jurists.  My  reasons  are  threefold :  First,  In 
marriage,  as  has  been  said,  each  sovereignty  is  governed,  as  to  mat- 
ters involving  State  policy  or  morals,  by  its  distinctive  standards. 
Secondly.  We  have  American  rulings  to  this  effect,  holding  that 
American  citizens  marrying  abroad,  though  without  complying 
with  requisites  established  by  the  law  of  the  place  of  solemnization, 
will  be  regarded  as  lawfully  married  by  the  courts  of  their  domicil 
if  such  marriage  would  have  been  valid  if  solemnized  at  such  domi- 
cil. The  examination  of  the  recent  rulings  to  this  effect  I  must 
remand  to  the  second  edition  of  my  book  on  Conflict  of  Laws. 
Thirdly.  In  France,  if  not  in  Germany,  it  is  held  that  in  such 
cases  the  Uz  domicilii  is  to  control,  and  that  if  the  marriage  of 
Americans  in  Paris,  for  instance,  is  in  conformity  with  the  law  of 
their  domicil,  though  not  in  conformity  with  the  law  of  France,  it 
would  be  held  good  in  France.  If  good  in  France,  it  would  be  re- 
garded, even  by  those  who  insist  upon  the  ubiquity  of  the  lex  loci 
contractusy  as  good  in  the  United  States. 

4.  What  has  been  said  applies  to  marriages  by  persons  abroad, 
on  the  eve  and  in  expectation  of  making  their  matrimonial  domicil 
in  the  United  States.  The  expressions  in  the  first  edition  of  my 
book  on  Conflict  of  Laws,  pressing  the  rule  further,  I  desire  to  re- 
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call.  Except  in  the  case  of  persons  having  their  matrimonial  dom- 
icil  in  the  United  States,  th^  law  of  the  place  of  the  solemnization 
of  a  marriage  is  to  be  regarded  by  us  as  determining  its  validity. 

§  1699.  Where  the  fea: /on  simply  prescribes  certain  formalities 
as  the  sole  evidence  of  marriage,  then  the  judge,  so  far 
tionaiiy  as  concerns  a  domestic  marriage,  must  require  that  such 
ma"blf^  proof  should  be  given.^  But  when  the  question  is  the 
proved  by  validity  of  a  foreign  marriage,  such  proof,  as  relating 
solely  to  domestic  marriages,  cannot  be  exacted.  By 
international  law,  marriages  may  be  proved  by  parol.* 

§  1700.  When  the  lex  fori  recognizes,  as  is  the  case  in  all  those 
Where  jurisdictions  in  which  the  English  common  law  continues 
prior  oon-  in  for<3e,  consensual  marriages,  the  admissions  of  the 
marriage  iB  parties  may  be  received  as  tending  to  establish  such  mar- 
should  not  ri^ges,  whatever  may  be  the  weight  to  which  they  may 
be  rested      be  entitled,  provided  such  admissions  have  not  been  ex- 

on  mere  ■■■ 

admiB-        torted  by  force  or  firaud,'    As  to  the  weight  to  be  attached 
to  such  admissions,  however,  the  following  distinctions 
are  to  be  kept  in  mind  : 

(1)  Admissions  during  Cohabitaiion. — When  these  admissions 
are  part  of  cohabitation  (as  where  a  man  living  with  a  woman  as 
man  and  wife  says,  ^'  this  is  my  wife  '^),  the  condition  of  things 
under  which  the  admission  was  made  is  to  be  taken  into  considera- 
tion. '^  Cohabitation  as  man  and  wife  '^  may  take  place  in  a  country 
where  such  cohabitation  does  not  necessarily  mean  marriage  accord- 
ing to  the  English  common  law ;  or  it  may  be  the  subterfuge  of  an 
adulterer,  seeking  in  this  way  to  shelter  himself  and  his  paramour 
from  immediate  scandal.  On  the  other  hand,  an  admission  con- 
comitant with  cohabitation  for  any  long-continued  period,  in  a 
country  where  monogamous  marriages  alone  are  tolerated,  and  in  a 
community  which  resents  any  invasions  of  this  rule,  is  entitled  to 
great  weight. 

(2)  Admissions  when  Cohabitation  has  ceased. — These  are  to  be 
closely  scanned,  and  should  not  be  regarded  as  sufficient  to  sustain 
a  conviction,  without  proof  of  continuous  cohabitation,  under  the 

*  See  Whart.  Crim.  Ev.  J  169.  riage  is  primd  fade  regular,  it  will  be 

*  Whart.  Crim.  Ev.  §  170 ;  Com.  v,  presumed  that  all  necessary  technical 
Holt,  121  Mass.  61, 1876;  Murphy  v,  conditions  existed.    B>,v,  Creswell,  13 
State,  60  Ga.  150,  1873;  State  v.  Hil-  Cox  C.  C.  126.    As  to  English  prac- 
ton,  3  Eich.  434,  1827 ;  Williams  v.  tice,  see  E..  v,  Simpson,  15  Ibid.  323. 
State,  54  Ala.  131, 1875.    If  the  mar-  »  See  Whart.  Crim.  Ev.  H  623  et  seq. 
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circum&tances  last  specified^  or  of  an  actual  performance  of  the  mar- 
riage ceremony.  They  may  have  been  made  :  (a)  in  ignorance  of 
impediments  which  would  have  avoided  the  marriage ;  or  (6)  under 
a  mistake  of  law ;  or  (c)  in  levity^  using  the  term  marriage  as  a 
euphemism  for  a  less  honorable  connection ;  or  (d)  for  self-serving 
purposes^  or  in  order  to  shield  a  paramour.  This  does  not  make 
such  admissions  technically  inadmissible,  but  it  makes  them  insuffi- 
cient, unless  corroborated,  to  sustain  a  conviction.  They  may  be 
corroborated  by  proof  of  cohabitation  under  circumstances  which 
make  cohabitation  strong  proof  of  marriage,  or  by  proof  of  the 
performance  of  the  marriage  ceremony. 

(3)  Confessions  of  Guilt. — Of  course  these,  when  deliberately 
and  intelligently  made,  are  strong  proof;  yet  even  these  may  be 
made  under  a  mistake  of  facts,  or  for  the  purpose  of  getting  rid  of 
the  subsequent  marriage.^ 

But  where  the  admission  is  not  incidental  to  cohabitation,  and 
there  is  no  proof  of  marriage  aliunde,  such  admission  is  not  enough 
to  prove  marriage.* 

'  That  admissions  are  admissible  in  Williams  v.  State,  54  Ibid.  131,  1875 ; 

proof  of  marriage,  when  not  excluded  State  v.  Wylde,  110  N.  C.  500, 1892 

by  the  lex  fori,  and,  with  cohabitation.  Com.  v.  Jackson,  11  Ibid.  679,  1876 

may  prove  marriage,  see  R.  v,  Sim-  Holbrook  v.  State,  34  Ark.  511,  1879 

mon8to,lC.<&E.  164  ;Trumman's  Case,  Gorman  v.  State,  23  Tex.  646,  1859 

1  East  P.  C.  470 ;  R.  v.  Newton,  2  M.  State  v.  Nadal,  (Iowa)  8  Grim.  Law 

A  Rob.  503  ;  Miles  v.  U.  S  ,  103  U.  S.  Mag.  730,1886.  See  Peoples.  Edwards, 

804, 1880 ;  Cayford's  Gase,  7  Greenl.  25  N.  Y.  Sup.  480, 1893. 

57,  1880;  State  v.  Hodgkins,  19  Me.  *  Whart.  Grim.  Ev.  H  623  et  seg,; 

155, 1841 ;  State  v.  Libbey,  44  Ibid.  R.  v,  Flaherty,  2  C.  &  K.  782 ;  Gom.  v, 

469, 1858 ;  Gom.  v.  Holt,  121  Mass.  61,  Littlejohn,  15  Mass.  163, 1818 ;  State 

1876 ;  Gom.  v.  Murtagh,  1  Ashm.  272,  v.  Roswell,  6  Gonn.  446, 1827 ;  Qaha- 

1826 ;  Wolverton  v.  State,  16  Ohio.  173,  gan  v.  People,  1  Park.  G.  R.  378, 1853 ; 

1847 ;  Gafmicllael  v.  State,  12  Ohio  St.  Dove  v.  State,  3  Heisk.  848,  1872 ; 

553, 1847 ;  State  v.  Seals,  16  Ind.  352,  Weinberg  v.  State,  25  Wis.  370,  1870. 

1861 ;   Squire  r.  State,  46  Ibid.  459,  Gompare  Gom.  v,  Jackson,  11  Bush, 

1874;  State  v.  Ulrich,  110  Mo.  350,  679, 1876;  Williams  v.  State,  54  Ala. 

1892 ;  State  w.  Sanders,  30  Iowa,  582,  131, 1875.    Under  Massachusetts  stat- 

1870 ;  U.  S.  V.  Simpson,  4  Utah,  227,  ute,  see  Gom.  v.  Holt,  121  Mass.  61, 

1885 ;  Warner's  Gase,  2  Va.  Gas.  95,  1876. 

1817 ;  Oneale  v.  Gom.,  17  Gratt.  582,  That  dissent  by  one  of  the  parties  at 

1867 ;  State  v,  Hilton,  3   Rich.  434,  the  time  of  marriage  invalidates,  see 

1827 ;  State  v.  Britton,  4  McGord,  256,  Kopke  v.  People,  43  Mich.  41,  1880. 

1827  ;  Gook  v.  State,  11  Ga.  53,  1852 ;  In  amplification  of  the  text  may  be 

Arnold  v.  State,  53  Ibid.  574, 1875 ;  considered  the  following  extracts  from 

Gameron  v.  State,  14  Ala.  546, 1848 ;  an  article  by  me  in  the  Griminal  Law 

Langtry  v.  State,  30  Ibid.  536,  1857;  Magazine  for  January,  1880 : 
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§  1701.  It  is  true  that  we  can  conceive  of  cases  in  which  we  may 
refuse  to  admit  that  oppressive  local  regulations  can  bind  persons 

"  It  is  in  respect  to  admissions  and  where  this  is  regarded  as  indicating 
cohabitation,  however,  that  we  have  nothing  in  the  way  of  an  acknowledg- 
the  wildest  mHie  of  presumptions  of  ment  of  marriage.  Or  the  admission 
law.  Before  we  undertake  to  consider  may  be  by  a  Mormon,  who  has  already 
these  we  must  notice  that  it  is  now  set-  been  married  several  times,  and  who, 
tied  by  a  great  preponderance  of  au-  in  admitting  a  marriage,  admits  some- 
thority  that  to  prove  a  marriage,  even  thing  very  different  from  what  is  con- 
in  prosecutions  for  bigamy,  it  is  admis-  sidered  a  marriage  among  ourselves, 
sible  to  put  in  evidence  the  admission  Admission  and  cohabitation  as  man 
of  the  defendant.^  In  both  civil  and  and  wife  may  constitute  abundant  evi- 
criminal  cases,  also,  it  is  admissible,  dence  of  marriage  in  a  country  where 
in  order  to  prove  marriage,  to  Intro-  the  marriage  tie  is  respected,  where 
duce  evidence  of  marital  cohabitation,  consensual  marriages,  without  any  dis- 
which  may  be  regarded  as  evidence  tinctive  civil  or  ecclesiastical  rite,  are 
that  the  parties  tacitly  admitted  them-  held  valid,  and  where  the  cohabitation 
selves  to  be  man  and  wife.  But  why  is  kept  up  for  a  series  of  years,  undis- 
is  this?  Does  admitting  a  marriage  turbed  by  the  assertion  of  any  incon- 
demonstrate  a  marriage  ?  So  far  from  sistent  relationship,  and  fitting  in  as 
this  being  the  case,  we  can  conceive  of  an  acknowledged  ingredient  of  the  so- 
multitudesofinstancesinwhichamar-  ciety  in  which  the  parties  live.  On 
riage  is  admitted  under  a  mistake  of  the  other  hand,  there  are  cases  when  we 
law,  or,  in  face  of  a  consciousness  that  must  say  that  from  the  cohabitation  of 
there  has  been  no  real  marriage,  merely  parties  as  man  and  wife  marriage  can- 
for  purposes  of  temporary  convenience,  not  logically  be  inferred;  cases  in 
The  circumstances  of  the  case  may  be  which  the  cohabitation,  as  in  the  case 
such  as  to  deprive  such  admissions  of  just  put,  is  that  of  an  adulterer  eloping 
any  weight.  An  adulterer,  eloping  with  his  paramour  from  a  marriage  tie 
with  his  paramour,  may  register  their  acknowledged  on  all  sides  to  be  still 
names  in  a  hotel   as  Mr.  and  Mrs.  binding;  or  in  which  such  cohabitation 

;  but  this  would  be  no  ground  for  is  in  a  country  where  it  is  not  regarded 

drawing  an  inference  of  a  marriage,  so  as  an  admission  of  marriage ;    or  in 

as  to  sustain  a  conviction  against  him  which,  during  the  cohaj)itat^on,  one  of 

for  bigamy,  because  the  inference  of  the  parties  to  it  solemnly  and  publicly, 

marriage  drawn  from  such  an  entry  is  in  conformity  with  the  marriage  rite  in 

overcome  by  the  inference  that  no  per-  popular  use,  marries  another  person, 

son  would,  with  an  elopement,  with  all  It  is  the  last  case  that  arises  most  fre- 

its  dangers,  already  on  his  hands,  ex-  quently,  and  of  which  an  instance  will 

posehimself  to  an  indictment  for  biga-  be  presently  given.    What  are  we  to 

my.    Or  the  admissions  may  be  made  infer  in  such  a  case?    The  inference, 

in  a  country,  such  as  Australia  is  de-  the  answer  is,  is  one  of  inductive  rea- 

picted  by  Mr.  Trollope,  in  his  novel  of  soning.    It  is  governed  by  law,  indeed, 

John  Calderwood,  where  it  is  usual  for  but  by  the  law  of  logic,  based  on  social 

men  to  call  their  temporary  female  facts,  not  by  the  law  of  technical  juris- 

companions  by  their  own  names,  and  prudence." 

1  See  1 1700  (8),  note  1. 
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marrying  in  the  place  of  such  regulations  with  the  intention  of  fixing 
their  matrimonial  domicil   in  the  United  States.     But  offoreim 
while  we  may  thus  occasionally  dispense  with  these  for-  marriagea 
malitieS}  we  must^  nevertheless,  insist,  when  a  foreign  bestevi- 
marriage  is  m$ide  the  basis  of  a  criminal  prosecution  in  our    ^^^' 
own  land,  that  such  foreign  marriage  should  be  proved  by  showing 
that  in  such  marriage  there  was  a  bond  fide  matrimonial  contract  by 
parties  capable  of  contracting,  followed  by  cohabitation.     To  estab- 
lish the  contract,  the  foreign  registry,  or  a  duly  certified  copy,  sus- 
tained by  proof  of  the  foreign  law,  is  the  best  evidence/  if  a  registry 
be  required  by  the  foreign  law.*    For  this,  however,  the  testimony 
of  witnesses  to  the  fact  may  be  substituted,  supposing  the  registry 
or  copy  cannot  be  obtained.^    It  must,  at  the  same  time,  be  kept  in 
mind  that  as  a  consensual  marriage  is,  by  the  common  law  of  Chris- 

See  further,  as  indicating  the  dan-  the  time  the  certificate  was  given,  if 
ger  0^  unduly  pressing  such  infer-  there  was  such  record ;  neither  does 
ences,  Clayton  v.  Wardell,  5  Barb,  it  appear  that  his  signature  is  genuine, 
214 ;  8.  G.  4  N.  Y.  230,  1849 ;  Jones  if  he  was  such  an  officer.  Indeed, 
V,  Jones,  45  Md.  144, 1876 ;  aff.  48  Ibid,  nothing  appears  tending  to  authenti- 
891,  1877 ;  Senser  v.  Bower,  1  P.  &  cate  the  instrument  in  any  way.  For 
W.  450,  1830.  aught  that  appears  it  may  have  been 

^  In  State  V,  Dooris,  40  Ck)nn.  145,  a  forgery,  got  up  by  some  designing 
1873,  a  document  purporting  to  be  a  person  for  the  occasion."  Compare 
copy  of  an  entry  in  an  Irish  registry  Squire  v.  State,  46  Ind.  459,  1874 ; 
was  rejected  for  reasons  thus  stated  by  State  v.  Matlock,  70  Iowa,  229, 1886. 
Park,  J. :  See  Faustre  v.  Com.,  92  Ky.  34, 1891. 

''We  think  the  document  which  That  a  non-expert  cannot  prove  a 
purports  to  be  a  copy  of  the  marriage  foreign  law,  see  cases  cited  infra; 
record  of  the  accused  in  Ireland  was  Whart.  on  £v.  \\  305-8. 
improperly  received  by  the  court  as  '  See  Bird  v.  Com.,  21  Gratt.  800, 
evidence  tending  to  prove  the  facts  1871 ;  Tucker  v.  People,  117  111.  88, 
stated  in  it.     The  document  is  not  1886. 

authenticated  in  any  respect  whatso-  '  B.  v.  Manwaring,  Dears.  &  B.  132 ; 
ever.  It  purports  to  be  a  copy  of  the  7  Cox  C.  C.  192 ;  R.  v.  Cradock,  3  F. 
entry  number  twenty-six  in  the  Mar-  &  F.  837 ;  R.  v.  Hawes,  2  Cox  C.  C. 
riage  Register  Book,  in  the  office  of  432 ;  1  Den.  C.  C.  270 ;  State  v.  Kean, 
the  superintendent  registrar  of  births,  10  N.  H.  347, 1839 ;  State  v,  Clark,  54 
deaths,  and  marriages  for  the  district  Ibid.  456,  1874 ;  Warner  v.  Com.,  2 
of  Mohill,  and  is  signed  by  Thomas  Va.  Cas.  95, 1817 ;  Wolverton  v.  State, 
Woodward,  in  his  official  capacity  as  16  Ohio,  173, 1847  ;  Murphy  v.  Stete, 
such  registrar.  But  it  does  not  appear  50  Ga.  150,  1873 ;  Arnold  v.  State,  53 
in  the  case  that  the  law  of  Ireland  re-  Ibid.  574,  1875 ;  Whart.  Crim.  Ev.  J 
quired  the  registration  of  marriages ;  170.  As  to  other  witnesses,  see  infra^ 
nor  does  it  appear  that  Woodward  \  1710. 
was  the  superintendent  registrar  at 
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tendom^  valid/  proof  of  such  marriage^  bv  admissions  and  oondnct 
(e.  g.y  cohabitation  and  recognition),  is  sufficient  at  common  law, 
when  there  is  no  conflicting  statute  of  the  place  of  solemnization, 
to  establish  the  marriage.  Neither  registry  nor  testimony  of  atten- 
dant witnesses  is  necessary  to  prove  the  &ct.' 

A  foreign  ecclesiastic  is  competent  to  prove  the  marriage  law  of 
his  country  f  but  not  a  layman  ;^  nor  even  a  lawyer,  unless  a  prac- 
titioner in  the  country  whose  law  is  to  be  proved.* 

S  1702.  As  has  been  already  stated,  a  marriage  which  is  at  its 
solemnization  invalid  (e.  ^.,  where  at  the  time  of  solem- 
T^id  mar-  nization  it  was  bigamous,  or  where,  by  the  lex  lod  oon- 
bentifi^.  ^'"^'^^  ^^®  parties  were  incapable  of  contracting)  may, 
after  the  impediments  have  ceased  to  exist,  be  ratified 
(though  not  retrospectively)  by  the  parties  living  together  as  man 
and  wife,  and  acknowledging  each  other  as  such.*  But  this  only 
attains  where  the  lex  fori  acknowledges  consensual  marriages  as 
valid.  And  under  no  circumstances  can  mere  cohabitation,  without 
acknowledgment,  have  such  validating  power.^ 

2.  Proof  of  Death  or  Divorce  of  Bird  Husband  or   Wife. 

§  1703.  First  must  we  remember,  when  we  approach  this  point, 
that  presumptions  of  fact  (or  inferences,  as  we  may  properly  call 

^  See  Whart.  Grim.  £v.  22  169,  170.   of  nnllity  of  a  pretended  marriage  be- 
'  B.  V.  Simmonsto,  1  0.  &  K.  164 ;  tween  the  petitioner  and  the  respon- 
Miles  V,  U.  S.,  103  U.  S.  804, 1880,  and  dent.    When  the  respondent  married 
cases  there  cited.  the  petitioner,  or  went  through  the 

'  Sussex  Peerage  Case,  11  CI.  &  F.  form  of  marriage,  he  had  a  wife  living 
84 ;  Am.  Life  Ins.  Co.  t;.  Bosenagle,  who  had  obtained  a  divorce  from  him. 
77  Pa.  607,  1876;  Bird  v.  Com.,  21  After  the  pretended  marriage  with  the 
Gratt.  800,  1872.  That  he  may  prove  petitioner,  he  filed  his  petition  for 
the  marriage,  see  infra,  2  1710.  leave  to  marry  again,  and  some  months 

*  R.  V.  Povey,  Dears.  82 ;  6  Cox  C.  after  it  was  granted ;  after  which  the 
C.  83.  petitioner  continued  to  live  with  him, 

•  Bonelli's  Case,  L.  R.  1  P.  D.  69 ;  aad  they  cohabited  as  husband  and 
Cartwright  v,  Cartwright,  26  W.  R.  wife.  The  respondent  contended  that 
684 ;  Fanstre  v.  Com.,  (Ky.)  19  S.  W.  the  subsequent  cohabitation  and  ac- 
Rep.  188,  1892,    Infra,  2  1710.  knowledgment  as  husband  and  wife 

'  See  cases  cited  supra,  2  1686 ;  Mc-  was  a  good  marriage  at  common  law, 

Reynolds  v.  State,  6  Cold.  18,  1867.  and,  fiirther,  that  if  the  ceremony  pre- 

^  Williams  v.  State,  44  Ala.  24, 1870.  scribed  by  our  statute  be  essential  to 

Supra,  2  1700.  a  valid  marriage,  such  ceremony  had 

Thompson  v,  Thompson,  114  Mass.  been  performed  while  the  respondent 

666,  1874,  was  a  petition  for  a  decree  was  under  a  disability,  that  the  dis- 
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them^  from  matters  of  notoriety)  are  proofs ;  and  are  proofs  suffi- 
cient^ in  default  of  other  evidence,  to  carry  a  case.^  Keeping  this 
in  mind,  the  proof  of  the  death  of  a  former  husband  or  wife  may 
be  discussed  as  follows : 

§  1704.  A  pariy  who  marries  within  the  time  limited  by  the 
statute  does  so,  so  far  as  this  exception  is  concerned,  at  ^    ^  ., 

'  '^  Death,  if 

his  own  risk.     No  inference  of  death,  no  matter  how  occurring 
strong,  will  be  a  defence  to  him  if  the  other  party  turn  ^  y^i^^" 
up  alive  before  the  period   fixed    by  the  statute   has  ™]J^^^. 
arrived.     And,  under  the  California  statute,  a  conviction  tiveiy 
for  bigamy  cannot  be  sustained  if  the  sole  evidence  of 
the  continued  life  of  the  first  consort  is  of  life  three  years  before  the 
second  marriage,  there  being  proof  of  a  final  separation  before 
the  limitation  began  to  run.'  If  there  be  no  evidence  of  separation, 
the  inference  of  death  rests  exclusively  on  proof  of  disappearance.' 

§  1704  a.  The  burden  of  proving  a  divorce,  as  we  have  seen,*  is 
on  the  defendant,  and  to  sustain  it,  the  record  of  the  ^.^^     , 
divorce  must  be  produced.'    In  cases  of  disputed  identity  be  proyed 
either  of  subject  matter  or  of  parties,  such  identity  may  '^"^"'- 
be  proved  or  disproved  by  parol  ;•  and  it  may  also  be  proved  by 
parol  that  the  proceedings  were  irregular  or  fraudulent.^ 

§  1705.  Even  an  honest  belief  in  the  death  of  the  other  party 
will  not,  as  we  have  seen,  avail  as  a  defence.®    Hence  on  ^^^  ^ 
an  indictment  for  bigamy,  the  death  of  the  husband,  if  belief  no 
claimed  to  have  occurred  within  seven  years  from  his 

ability  was  afterward  removed,  and  1863 ;  State  v,  Barrow,  31  La.  An.  691, 

the  ceremony  then  took  effect.    The  1879 ;  and  cases  in  Whart.  Crim.  £y. 

court  granted  a  decree  of  nullity  on  2  1^3. 

the  ground  that  the  parties  were  never  *  Ibid. 

legally  married.  ^  Ibid. ;  State  v,  Gonce,  79  Mo.  600, 

^  Whart.  Crim.  Ev.  ii7  et  aeq.,  809.  1883. 

»  People  V,  Feilen,  68  Cal.  218, 1881.  *  B.  v.  Gibbons,  12  Cox  C.  0.  287 ; 

»  R.  V.  Jones,  L.R.  11  Q.B.D.118;  R.  v.  Bennett,  14  Ibid.  46;  Com.  v. 

48  L.  T.  (N.  S.)  768,  distinguishing  R.  v.  Mash,  7  Mete.  472, 1844.    See  DotBon 

Curgerwen,  L.  R.  1  C.  0. 1,  in  which  v.  State,  62  Ala.  141,  1878 ;   Jones  v. 

it  was  held  that  when  there  was  proof  State,  67  Ibid.  84,    1880 ;    State   v, 

of  a  long  separation  extending  beyond  Armington,  26  Minn.  29, 1878. 

seven  years,  the  burden  was  on  the  In  Watson  v.  State,  13  Tex.  App.  76, 

prosecution  to  prove  a  knowledge  of  1882,  it  was  held  that,  under  the  Texas 

the  wife's  continued  life  within  seven  statute,  a  mistake  which   could   not 

years.    Irifra,  {  1708.  have  been  avoided  by  proper  care  was 

*  Supra,  i  1696.  a  defence.     S.  P.,  State  v.  Stank,  10 

*  See  Com.  v.  Boyer,  7  Allen,  306,  Cin.  Law  Bull.  16.    In  R.  v.  Hewlett, 
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absence,  must  be  proved  as  any  other  fact,  aside  from  the  l^al  pre- 
sumptions created  by  the  exception  to  the  statute.  If  the  hus- 
band died  before  the  second  marriage,  this  is  a  defence,  though  the 
wife  did  not  know  of  his  death.  If  he  did  not  die  before  the 
second  marriage  (the  seven  years  not  having  run),  then  the  case  is 
bigamy,  though  the  wife  believed  him  dead.  '^  Men  readily  believe 
what  they  wish  to  be  true/'  is  a  maxim  of  the  old  jurists.  To  sus- 
tain a  second  marriage,  and  to  vacate  a  first,  because  one  of  the 
parties  believed  the  other  to  be  dead,  would  make  the  existence  of 
the  maritial  relation  determinable,  not  by  certain  extrinsic  &ct8, 
easily  capable  of  forensic  ascertainment  and  proof,  but  by  the  sub- 
jective condition  of  individuals.  To  avoid  this,  the  statutes  have 
made  the  dissolution  of  marriage,  whether  by  death  or  divorce,  de- 
pendent, not  upon  the  personal  belief  of  parties,  but  upon  certain 
objective  facts  easily  capable  of  accurate  judicial  cognizance. 
Only  on  proof  of  such  facts  can  marriage  be  treated  as  so  dissolved 
as  to  permit  of  second  marriagee.^  The  same  distinctions  apply  to 
the  defendant's  "  honest  belief"  in  a  prior  divorce.* 

§  1706.  The  indictment  must  aver,  and  the  prosecution  must 
prove,  that  the  first  spouse  was  alive  at  the  time  of  the 
tion  o™^  second  marriage.  Of  course,  when  there  is  proof  that  he 
oontinu-  was  alive  at  such  period  the  question  is  one  simply  of 
life  de-  identity.  But  if  the  prosecution  trace  his  life  down  to  a 
5?J^"  specific  period  (within  seven  years)  before  the  second  mar- 
orcum-  riage,  and  there  rests,  questions  of  conflicting  presump- 
tions of  fact  may  arise,  as  to  which,  the  jury,  under  the 

27  Law  T.  (Journal)  168,  Manisty,  J.,  1874.      Qf.  commentB  of  Sir   J.  F. 

is  reported  to  have  declined  to  follow  Stephen  in  Nineteenth  Century,  Jan. 

B.  V,  Gibbons    and   B.  t^.  Bennett,  1880. 

leaving  the  question  of  reasonable  '  As  to  inadequacy  of  ''  honest  be- 
ground  of  belief  to  the  jury,  and  fol-  lief"  in  parallel  cases,  see  Thompson 
lowing  B.  V.  Moore,  13  Cox  C.  C.  644.  v,  Thompson,  114  Mass.  666,  1874 ; 
In  B.  v.  Tolson,  L.  B.  23  Q.  B.  D.  168,  State  r.  Whitcomb,  62  Iowa,  86, 1879. 
1889,  it  was  held  that  a  honA  fide  be-  Supra,  2  1696  a ;  and  see  particularly 
lief  in  the  husband's  death  founded  on  mpra,  22  87--8.  What  has  been  said 
reasonable  grounds  was  a  good  defence,  does  not  apply  to  the  particeps  criminia 
although  second  marriage  was  within  who  marries  the  bigamous  person.  As 
seven  years  of  desertion.  to  such  parties  criminis  the  adenter 
The  question  is  discussed  at  large  must  be  proved.  Arnold  v.  State,  63 
iupra,  2  88,  where  numerous  authori-  Ga.  674, 1876.  Supra,  2  1688. 
ties  bearing  on  it  are  examined.  See,  *  Supra,  2  1696  a.  See  B.  v.  Will- 
contra,  Squire  r.  State,  46  Ind.  469,  shire,  lU  supra,  2  1686. 

560 


CHAP.  XXXI.]  BIGAMY  AND  POLYGAMY.  [§  1706. 

advice  of  the  court,  are  to  decide.  That  a  man  who  was  alive  and 
well  yesterday  is  alive  to-day  is  a  presumption  of  fact  we  may  un- 
hesitatingly adopt,  and  which  can  only  be  overcome,  as  a  process  oi 
inferential  reasoning,  by  positive  evidence  of  intermediate  death. 
That  a  man  who  was  alive  and  well  last  year  is  alive  to-day  is  a 
presumption  of  fact  more  attenuated,  it  is  true,  but  at  the  same 
time  enough  to  justify  a  jury  in  finding  a  verdict  of  continued  life. 
How  peculiarly  this  is  a  presumption  of  fact  is  illustrated  by  the 
circumstance,  that  where  the  party  in  question  was  alive  a  year 
ago,  but  is  declared  by  competent  expert  testimony  to  be  at  that 
time  laboring  under  a  mortal  disease  in  which  immediate  death  was 
probable,  the  burden,  as  a  matter  of  ordinary  reasoning,  shifls  on 
those  maintaining  continuance  of  life.  The  inference,  however,  it 
must  be  again  stated,  is  one  of  fact,  to  be  adjusted  by  the  jury, 
under  the  advice  of  the  court.^  The  only  presumption  of  death 
that  the  law  (independently  of  the  seven  years  of  absence  of  the 
bigamy  statutes)  regards  as  binding  in  law  (presumptio  juris)^  as 
distinguished  from  inferences  of  fact,  is,  that  after  seventy  years 
from  birth  an  absent  person  is  dead.^  Within  this  period,  the  pre- 
sumption that  a  particular  person  is  dead,  made  from  the  length  ot 
his  absence,  is  a  mere  inference  of  fact  to  be  drawn  generally  from 
all  the  evidence  of  the  particular  case.  In  civil  issues,  the  courts 
will  adopt  the  analogy  of  the  bigamy  statutes,  and  will  advise  the 
jury  that  when  a  person  has  not  been  heard  of  for  more  than  seven 
years,  this  throws  upon  the  opposite  side  the  burden  of  proving 
that  such  person  is  still  alive,  and  in  default  of  such  proof  he  may 
be  inferred  to  be  dead.^  In  bigamy  prosecutions  this  is  exacted  by 
the  exceptions  of  the  statutes.  Of  course,  when  the  disappearance 
in  a  bigamy  prosecution  falls  within  the  seven  years  there  is  tech- 

*  R.  V,  Lumley,  L.  B.  1  C.  C.  196,  most,  the  presumption  of  continuance 

approved  in  Hull  v.  State,  7  Tex.  App.  is  one  purely  of  fact.    Whart.  Crim. 

693, 1880 ;  People  v,  Feilen,  68  Cal.  Ev.  i  810. 

218,  1881.     See  Squire  v.  State,  46  •  See     Rivier,     in     Holzendorff's 

Ind.  469,  1874,  where  the  court  an-  Encycl.  ii.  262 ;    Tenge,  Vermuthung 

nounces,  as  a  matter  of  law,  that  the  des  Todes,  Civ.  Archiv.  xlv. 

presumption  of  continuance  of  the  '  Webster  v.  Birchmore,  13   Ves. 

wife's  life,  who  was  last  heard  of  two  362 ;  Lloyd  v,  Deakin,  4B.  &  AI.43o; 

years  before  the  defendant's  second  Nepean  v.  Knight,  2  M.  &  W.  894; 

marriage,   is   "  neutralized  "    by  the  Baily  v,  Hammond,  7  Ves.  690 ;  In  re 

presumption  of  innocence.    But,  as  is  Phene,  L.  R.  6  Ch.  App.  139;    Com. 

seen  in  the  text,  this,  as  a  matter  of  v,  Harman,  4  Ban*,  269, 1846. 
law,  cannot  be  sustained.     At   the 
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nical  evidence  on  which  a  conviction  may  be  had.  Bat  it  must  be 
remembered  that  this  evidence,  in  proportion  as  the  period  of  un- 
explained  absence  increases^  is  susceptible  of  being  overcome  by 
countervailing  proof.  Of  such  countervailing  proof  the  presump- 
tion of  the  defendant's  innocence  is  an  available  item.  Hence  we 
can  suppose  cases  of  unexplained  absence  of  less  than  seven  years, 
in  which  the  inference  of  continued  life  has  become  so  faint  (by  sick- 
ness or  otherwise)  as  to  be  cancelled  by  the  presumption  of  inno- 
cence.^ 

^  Best  on  Evidence,  (1870)  2  ^^ ;  tions  is  also  assumed  by  us,  and  on  this 
People  V,  Feilen,  58  Cal.  218,  1881.  assumption  business  depends.  The 
Bee  R.  v,  Twyning,  2  B.  &  A.  386 ;  B.  probability  of  the  inference  to  be 
V,  Harbome,  2  Ad.  &  £1.  540.  In  the  drawn  from  such  uniformity  rests,  as 
latter  case  Lord  Denman  said:  ^'l  we  have  already  seen,  upon  the  nnm- 
must  take  this  opportunity  of  saying  ber  of  exceptions  to  which  a  general 
that  nothing  can  be  more  absurd  than  rule  is,  in  actual  operation,  shown  to 
the  notion  that  there  is  to  be  any  rigid  be  subject.  We  know  of  no  instance 
presumption  of  law  on  such  questions  in  history  in  which  day  has  not  suc- 
of  &ctB,  imihout  rrference  to  accompany-  ceeded  night ;  and  therefore  we  infer, 
ing  drcumitances,  such,  /or  instance,  as  ob  a.  matter  of  certainty,  that  night 
the  age  or  health  of  the  party.  There  will  be  succeeded  by  morning.  The 
can  be  no  such  strict  presumption  of  proportion  of  fair  days  to  cloudy  days 
law.  It  may  be  said :  Suppose  a  party  in  June  is  about  three  to  one,  and 
were  shown  to  be  alive  within  a  few  therefore  we  infer  that  it  is  three  to 
hours  of  the  second  marriago,  is  there  one  that  some  one  designated  day  next 
no  presumption  then  ?  The  presump-  June  will  be  fair.  On  the  other  hand, 
tionof  innocence  cannot  shut  out  such  taking  a  series  of  years  in  mass,  we 
a  presumption  as  that  supposed.  I  find  that  in  these  years  there  is  an 
think  no  one,  under  such  circum-  average  rain-fall  to  a  specific  amount ; 
stances,  could  presume  that  the  party  and  we  infer  that  in  each  successive 
was  not  alive  at  the  time  of  the  second  year  there  will  be  approximately  the 
marriage."  Proof,  therefore,  that  the  same  average.  It  is  on  this  reasoning 
party  was  alive  twenty-five  days  before  that  the  courts  admit  in  evidence 
the  second  marriage,  was  held  to  over-  tabulated  statements  of  human  life, 
come  the  presumption  of  innocence ;  based  upon  accepted  scientific  calcu- 
which,  on  the  other  hand,  prevailed  in  lations,  such  as  the  Carlisle  Tables. 
R.  V,  Twyning,  against  proof  that  the  Whart  on  Ev.  3  667  ;  Whart.  Grim, 
defendant  had  been  heard  of  alive  one  Ev.  H  589,  824.  These  tables  are  not 
year  previous  to  the  marriage.  To  the  admissible  for  the  purpose  of  showing 
same  effect  is  Lapsley  v.  Grierson,  1  that  a  particular  person  will  die  on  a 
H.  L.  Cas.  498.  And  see,  as  to  such  particular  day,  any  more  than  a  tabu- 
presumptions  generally,  Whart.  Crim.  lated  statement  of  rain-fall  in  preced- 
Ev.  ii  810  et  seq.;  Qom,  v.  Caponi,  ing  years  will  be  admissible  to  ejaable 
(Mass.)  30  N.  E.  Rep.  82,  1892;  Com.  us  to  determine  whether  it  will  rain 
V.  McGrath,  140  Mass.  296,  1885.  to-morrow.    But  such  statements  are 

That  nature  is  uniform  in  her  opera-  admissible,  when  duly  verified,  to 
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§  1707.  But  the  seven  years  having  expired,  the  period  being 
calculated  from  the  time  when  the  party,  whose  death  is  presumed, 
separated  from  the  other,  how  is  the  party  who  marries  a  second 
time  to  avail  himself  of  the  exceptions  of  the  statute?  Here  a 
subordinate  question  emerges. 

§  1708.  The  burden  after  the  seven  years,  of  proving  knowledge 
that  the  absent  party  was  still  alive  at  the  time  of  the  After  seyen 
second  marriage,  is  on  the  prosecution.  In  other  words,  J^^bo"*^^ 
suppose,  after  her  husband^s  seven  years'  absence,  a  wife  proeecu- 
marry  again,  and  be  prosecuted  for  bigamy ;  what  is  to  be  prove 
the  course  of  trial  ?  Can  the  prosecution  rest,  afl«r  prov-  by  defen?* 
ing  that  the  husband  was  alive  at  the  time  of  the  second  <^^^* 
marriage?  This  would  be  bad  law,  as  it  would  throw  on  the  de- 
fendant the  task  of  proving  a  n^ative,  namely,  '^  that  she  did  not 
know  "  her  husband  to  be  alive  at  the  time  of  her  second  marriage. 
Hence,  in  such  a  case,  the  burden  is  on  the  prosecution  to  put  in 
evidence  facts  which  would  justify  the  inference  that  the  defendant 
did  know  of  her  husband's  continued  life ;  and  in  de&ult  of  such 
proof  there  must  be  an  acquittal.^  Other  matters  material  to  the 
defence,  when  set  up  in  confession  or  avoidance,  the  burden  is  on 
the  defendant  to  prove.^  The  question  of  notice,  in  such  cases,  is 
for  the  jury.'  But  it  is  not  enough  to  impute  notice,  that  if  the 
party  had  used  great  diligence,  knowledge  of  the  continued  life  oi 
the  absent  party  would  have  been  obtained.^ 


show  what  are  the  gradual  processes  absent  from  her  for  more  than  seven 

by  which  generation  succeeds  genera-  years.    The  jury  found  that  they  had 

tion,  and  what,  viewing  mankind  in  no  evidence  that  at  the  time  of  the 

the  abstract,  is  the  value  of  individual  second  marnage  she  knew  that  he  was 

lives  at  specific  periods.      State  v.  alive,  but  that  she  had  the  means  of 

Plym,  43  Minn.  385, 1890.  acquiring  knowledge  of  that  £Eict  had 

^  B.  V.  Dane,  1  F.  &  F.  323 ;  B.  v.  she  chosen  to  make  use  of  them.    It 

Brigge,  7  Cox  C.  C.  195  ;  Dears.  &  B.  was  held  upon  this  finding  that  the 

98 ;  B.  V.  Jones,  C.  &  M.  614 ;  B.  v.  conviction  could  not  be  supported. 

Curgerwen,  L.  B.  1  C.  C.  1  ;  10  Cox  •  Fleming  v.  People,  27  N.  Y.  329, 

C.  C.  152.    See  B.  v.  Heaton,  3  F.  &  1863. 

F.  819 ;  B.  V.  Ellis,  Ibid.  309 ;  Barber  »  B.  v.  Cross,  1  F.  &  F.  510 ;  B.  v. 

V.  State,  50  Md.  161, 1878.  Dane,  Ibid.  323 ;  B.  v.  Ellis,  Ibid.  309, 

In  Briggs's  Case  the  woman  was  B.  v.  Jones,  21  L.  T.  (N.  S.)  396. 

tried  for  bigamy,  and  the  evidence  *  B.  v,  Briggs,  ut  iupra;    Whart. 

was  that  her  first  husband  had  been  Crim.  Ev.  3  811. 
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3.   Witn€98€8. 

§  1709.  When  the  first  marriage  is  proved  to  the  satisfaction  ot 
^,     ^  ^   the  .court,  the  second  husband  (or  wife,  as  the  case  may 

When  first    ,        .  ,..,,.  .  i  /.  .  i        i 

marriage  is  be)  IS  an  admissible  witness  either  for  or  against  the  de- 
ll^j^^  fendant;'  though,  as  long  as  the  first  marriage  is  con- 
wife  is  a      tested,  the  second  husband  (or  wife)  is  at  common  law 

witness.  '  ^  ' 

inadmissible.*  The  first  wife  (or  husband),  however,  is 
inadmissible  at  common  law  for  the  prosecution.'  And  it  has  been 
ruled  in  Canada  that  she  is  inadmissible  for  the  defence  to  prove 
that  her  marriage  was  invalid.*  This,  however,  is  founded  on  a 
petitio  prindpii.  The  question  is  whether  the  first  marriage  is  valid. 
If  so,  she  is  not  a  witness,  but  she  is  a  witness  if  such  marriage  is 
invalid.*  For  the  court  to  refuse  to  admit  her,  when  called  by  the 
defence  to  disprove  the  marriage,  is  to  prejudge  the  question  in 
issue.  That  she  cannot  be  called  to  sustain  the  marriage  is  clear, 
for  she  is  excluded  by  the  very  hypothesis  she  is  called  to  support 
If  she  claim  to  be  the  first  wife,  on  her  own  showing  she  is  inad- 
missible. If  she  deny  that  she  was  married  to  the  defendant,  then 
she  should  be  admitted,  and  the  jury  directed  to  disr^ard  her 
testimony  if  they  believe  her  to  be  the  defendant's  wife.*  Other- 
wise material  testimony  might  be  excluded  on  a  hypothesis  not 
only  artificial  but  false. 

§  1710.  As  has  been  already  seen,  the  testimony  of  a  witness 
present  at  the  marriage  is  admissible  and  adequate  proof,  unless 

^  Whart.  Grim.  Ev.  J  397 ;  1  Hale,  68  Ibid.  165, 1882.    In  R.  v,  D'Ayley, 

693  ;  1  Hawk.  c.  42,  s.  8 ;  B.  v.  Jones,  15  Cox  0.  C.  328,  a  wife  was  admitted 

C.  &  M.  614;  State  v,  Patterson,  2  in  a  case  where  the   marriage  was 

Ired.  346,  1842;  Finney  v.  State,  3  primd  facie  illeg&l. 

Head,  544,  1859 ;  State  v.  Brown,  28  *  R.  v.  Madden,  14  Up.  Can.  (Q.  B.) 

La.  An.  279, 1876;  State  v.  Johnson,  588;  R.t;.Tubbee,l  Up.  Can.  (P.  R.) 

12  Minn.  476, 1867  ;  R.  v.  Madden,  14  103. 

Up.  Can.  (Q.  B.)  588.  *  See,  however,  Peat's  Case,  ut  mpra, 

»  Miles  V.  U.  S.,  103  U.  S.  304,  1880,  •  Peat's  Case,  2  Lew.  C.  C.  Ill,  288 ; 

citing  1  Hale  C.  P.  693 ;  1  East  P.  C.  R.  v.  Wakefield,  Ibid.    279 ;    which 

469.  cases,  however,  only  intimate  such  a 

•  Peat's  Case,  2  Lew.  C.  C.  Ill,  288 ;  course,  without  positively  sanctioning 

Williams  v.  State,  44  Ala.  24,  1870 ;  it.    In  Dumas  r.  State,  14  Tex.  App. 

R.  V.  Bienvenu,  15  Low.  Can.  Jur.  181.  464,  1883,  the  distinction  in  the  text 

See,  contra^  by  statute,  State  v.  Sloan,  is  affirmed.    See  Whart.  Crim.   Ev, 

55  Iowa,  217, 1880 ;  State  v.  Hughes,  ?  397. 
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the  law  require  official  evidence.^      When  the  marriage  is  extra- 
territorial, the  officiating  clergyman,  according  to  Ameri-  q^^^^  ^.^ 
can   cases,  may  not  only  prove  the   marriage,  but  the  nesses  ad- 
foreign  law  under  which  it  was  solemnized.'    But  unless  prove  mar- 
a  witness  be  an  expert,  he  cannot  prove  the  foreign  law.'  "^®" 
In  domestic  marriages,  the  fact  that  a  justice  of  the  peace  or  clergy- 
man performed  the  ceremony  is  proof  that  he  professed  and  was 
generally  understood  to  have  the  authority  to  do  so.^ 

XI.   INDICTMENT.* 

§  1711.  The  indictment  must  show  by  facts  or  averment  that  the 
second  marriae^e  was  unlawful.'    On  an  indictment  for 
polygamy,  under  the  statute  of  Vermont,  which  alleged  marriage 
that  both  marriages  were  had  in  another  State,  and  that  ^err^ 
the  respondent  had  unlawfully  continued  with  his  second  ^  ^^^' 
wife  in  Vermont,  it  was  held  that  the  indictment  should 
have  alleged  that  the  second  marriage  was  unlawful  in  the  State 
where  it  was  contracted.^    Yet  where  the  unlawfulness  consists  in 
the  want  of  some  international  requisite,  of  which  the  trial  court 
would  take  notice,  unlawfulness  in  the  place  of  marriage  need  not, 
it  is  submitted,  be  averred. 

In  Massachusetts,  under  the  statute  for  continuing  to  cohabit  in 
that  State  with  a  second  wife,  the  defendant  having  a  former  wife 
living,  it  is  a  sufficient  statement  of  the  time  when  the  offence  was 
committed  to  allege  that  the  second  marriage  was  on  a  certain  day, 
and  that  the  defendant "  afterward  did  cohabit  and  continue  to  co- 
habit with  said  S.  J.,  at  L.,  in  said  county,  for  a  long  space  of  time, 
to  wit,  for  the  space  of  six  months."* 

*  Supra,  i  1701.  People  v.  Perri-  *  State  v.  Abbey,  29  Vt.  60,  1866 ; 
man,  72  Mich.  184,  1888;  Dale  v.  Bird  v.  Com.,  21  Gratt.  800,  1871; 
State,  88  Ga.  562,  1891 ;  State  v.  Ul-  Whart.  Grim.  Ev.  J|  164,  833.  Supra, 
rich,  110  Mo.  360, 1892.  §J  1670, 1617. 

•  Bird  V.  Com.,  21  Gratt.  800, 1871 ;  *  For    forms    of    indictment,    see 
State  V,  Goodrich,  14  W.  Va.  884,  Whart.  Prec.  986,  tit  "  Bigamy." 
1878 ;  People  v,  McQuaid,  86  Mich.  •  See  State  v.  Stank,  10  Cin.  Bull. 
123, 1891.  16. 

»  R.  V.  Povey,  6  Cox  C.  C.  83 ;  S.       '  State  v.  Palmer,  18  Vt.  670, 1846 ; 
P.,  B.  V,  Smith,  14  Up.  Can.  (Q.  B.)  but  see,  oontray  State  v,  Johnson,  12 
666 ;   and  cases  cited  eupra,  §  1701.   Minn.  476,  1867. 
See  Whart.  Confl,  of  L.  J  776,  and       •  Com.   v,  Bradley,  2    Cush.  663, 
Sussex    Peerage    Case,   there   cited.   1848. 
And  see  fully  Whart.  on  Ev.  §  300. 
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A  second  marriage  by  a  party  who,  divorced  for  misconduct,  is 
not  entitled  to  marry  again,  is  not  technically  bigamy,  but  may  be  a 
special  statutory  offence.^ 

It  is  sufficient  to  aver  that  the  first  wife  was  alive  at  the  time  of 
the  second  marriage,  without  alleging  that  the  first  marriage  still 
subsists.' 

§  1712.  A  variance  in  setting  out  the  second  wife^s  name  is 
Varianoes  fatal ;  and  so  is  a  variance  in  any  material  averment  as  to 
ml^S^^  ^®  second  marriage.' 

are  fatal.  §  1713.  The  exceptions  in  the  statute,  when  not  part 

ExceptioM  of  the  description  of  the  offence,  need  not  be  negatived  * 
need  not  be  nor  IS  it  neccssary  to  allege  that  the  defendant  knew  at 
nega  ly   .    ^^  ^^^  ^^  j^j^  second  marriage  that  his  former  wife  was 

then  living,  or  that  she  was  not  beyond  seas,  or  to  deny  her 
continuous  absence  for  seven  years  prior  to  the  second  marriage.' 

§  1714.  It  has  been  held  that  the  time  of  the  first  marriage  need 
Firtt  mar-    ^^*  ^  Specially  averred,  and  that  it  is  enough  if  a  prior 
riagemuit   existing  marriage  be  stated.*      But  if  an  averment  be 
attempted,  and  the  date  be  left  blank,  this  is  fatal.^ 

*  Com.  V,  Richardson,  126  Maas.  34,  •  Barber  v.  State,  50  Md.  161, 1878, 
1878.  See  Ck)m.  v.  Lane,  113  Ibid,  citing  Bode  v.  State,  7  Gill,  326, 
458,  1873.    As  to  extra-territoriality  1848. 

of  divorce  restrictionB,  see  Whart.  '  Ibid. ;  State  v.  Bray,  13  Ired.  289, 
Gonfl.  of  L.  2  135.  1852 ;  Hutchins  v.  State,  28  Ind.  34, 

*  Murray  V.  R.,  7  Q.  B.  700;  State  1867;  Watson  v.  State,  13  Tex.  App. 
V.  Norman,  2  Dev.  222, 1829.  An  in-  76, 1882 ;  contra,  State  v.  La  Bore,  26 
dictment  is  bad  which  fails  to  state  Vt.  765, 1854 ;  Davis  v.  Com.,  13  Bush, 
that  first  wife  was  living  at  time  of  318, 1877,  overruling  Com.  v.  Whaley, 
second  marriage.  Prichard  v.  People,  6  Ibid.  266, 1869.  In  New  York,  see 
149  111.  50, 1894.  Sauser  v.  People,  15  N.  Y.  Sup.  Ct. 

»  B.  V,  Deeley,  4  C.  &  P.  579 ;  1  302,  1876 ;  Faustre  v.  Com.,  92  Ky. 

Mood.  C.  C.  303.    But  this  is  amend-  34,  1891;  State  v.  Hughes,  35  Eans. 

able  under  14  &  15  Victoria.  626, 1886.    Unless  bigamy  is  made  a 

*  Murray  v.  R.,  7  Q.  B.  700 ;  State  continuous  offence,  the  statute  of  limi- 
ts. Abbey,  29  Vt.  60,  1856 ;  Stanglein  tations  begins  to  run  at  the  date  of  the 
V,  State,  17  Ohio  St.  453,  1867 ;  State  bigamous  marriage.  Scroggins  v. 
V.  Williams,  20  Iowa,  98,1865;  State  State,  32  Ark.  205,  1877;  Gise  v, 
V.  Johnson,  12  Minn.  476, 1867 ;  State  Com.,  81  Pa.  428,  1876.  Supra, 
V.  Loftin,  2  Dev.  &  Bat.  31, 1836.    It  {  1685. 

is  otherwise  where  the  exception  de-  That  "  feloniously  "  is  bad  at  com- 

scribes  the  offence  in  the    enacting  mon  law,  see  State  v,  Darrah,  1  Houst. 

clause.    Whart.  Cr.  PL  &  Pr.  J  238;  C.  C.  112, 1862.    As  to  Maryland,  see 

Russell  V,  State,  50  Ind.  174,  1875 ;  Barber  v.  State,  50  Md.  161, 1878. 

Brutton  v.  State,  4  Ind.  601, 1853.  ^  State  v.  La  Bore,  26  Vt.  765, 1854. 
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Unless  the  place  of  marriage  is  other  than  that  of  the  place  of 
arrest/  it  is  not  necessary  to  aver  the  place  of  the  first  marriage.* 

In  several  States  it  is  held  unnecessary  to  set  out  the  name  of 
the  first  spouse/  and  there  are  precedents  in  the  books  sustaining 
this  view  /  and  if  we  lean  on  the  analogy  of  indictments  for  receiv- 
ing stolen  goods^  we  should  hold  that  the  more  general  statement  is 
enough.  If  we  are  forced  to  state  in  detail  the  marital  relations 
of  the  parties,  it  would  be  necessary  to  go  still  further  and  aver 
that  the  first  wife  or  husband  of  the  defendant  was  capable  of  con- 
senting to  marriage,  and  was  not  bound  by  other  matrimonial  ties. 
As,  however,  the  first  marriage  in  all  its  relations  is  simply  matter 
of  inducement,  it  is  enough,  so  it  is  maintained,  to  state  that  the  de- 
fendant, at  the  time  of  the  second  marriage,  had  a  legal  husband  or 
wife,  as  the  case  may  be,  without  giving  name,  place,  or  date.  If 
further  specifications  be  needed,  they  can  be  supplied  by  a  bill  of 
particulars.*  Where,  however,  the  details  of  the  first  marriage  are 
given,  a  variance  in  the  name  is  fatal.* 

XII.   RELIGIOUS  PRIVILEGE  NO  DEFENCE. 

§  1715.  It  is  no  defence  that  polygamy  is  a  religious  privilege, 
sanctioned  by  local  usage.^ 

The  date  of  first  marriage  need  not  be  WatBon  v.  State,  13  Tex.  App.  76, 
proved  ad  laid.  Com.  t;.  McGrath,  140  1882;  see  Com.  v,  Whaley,  6  Bush, 
Mass.  296, 1885.  266, 1869 ;  Nelms  v.  State,  84  Ga.  466, 

*  That  in  this  case  there  must  be  1889. 
special  averment  of  the  place  of  mar-       *  Whart.  Prec.  985-999. 
riage  and  the  place  of  arrest,  see  R.       *  Hutchins  v.  State,  28    Ind.  84, 
V,  Whiley,  2  Mood.  C.  C.  186 ;  State  1867 ;  Sauser  v.  People,  8  Hun,  302, 
V.  La  Bore,  26  Vt.  765, 1854 ;  Davis  v,   1876 ;  contra,  State  v.  La  Bore,  supra. 
Com  ,  13  Bush,  318,  1877 ;  Sauser  v.  Davis  v.  Com.,  13  Bush,  818, 1877. 
People,  15  N.  Y.  Sup.  Ct  302, 1876.  •  R.  «.  Gooding,  C.  &  M.  297. 

'  BtAtev.BrajftU  supra;  Hutchins  '  U.  S.  v,  Reynolds,  1  Utah  Ter. 
«.  State,  t/<  ««pra  /  State  «.  Hughes,  58  226,  1875;  aff.  s.  c,  98  U.  S.  145, 
Iowa,  165, 1882 ;  State  v.  Armington,  1878.  See  supra,  JJ  84-8,  and  Bankus 
25  Minn.  29,1878;  People  v.  Giesca,  v.  State,  4  Ind.  114,  1853;  State  v. 
61  Cal.  53, 1882.  Fore,  1  Ired.  378,  1841.    As  to  con- 

'  State  V.  Bray,  13  Ired.  289, 1852 ;  scientious  convictions  as  a  defence, 
Hutchins  v.  State,  28  Ind.  34,  1867 ;  see  supra,  {§  88,  336. 
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POINTS  BEQTJESTED  FOB  THE  DEFENCE  IMPBOPEBLY 
BEFUSED,  AND  EBBONEOUS  0HABOE8. 

A  Promise  to  Marry  fbllowed  by  Oohabitatdon  Immficient. 

On  trial  of  an  indictment  for  bigamy,  where  there  was  no  competent  testi- 
mony showing  the  conduct  of  the  parties  after  the  marriage  or  of  cohabita- 
tion, the  court  charged  "  That  primd  facie  a  good  marriage  is  shown  when 
the  contract  of  marriage,  whether  in  due  form  or  not,  is  proven,  followed  by 
cohabitation."  Held  error.  Peoples.  McQuaid,  85  Mich.  128, 1891.  Supra, 
21690. 

Proof  of  Marriage  Necessary. 

It  was  held  error  for  the  court  to  charge  in  a  similar  case  at  the  request  of 
the  State :  "  The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  defendant  and  Lavinia  C.  Cooper,  alias  Lavinia  0.  Atkins,  for 
any  long  period  of  time  lived  together  publicly  as  husband  and  wife,  that  he 
passed  himself  for  her  husband  and  she  for  his  wife,  introduced  himself  and 
herself  to  his  family  and  his  friends  and  the  public  as  her  husband  and  she 
as  his  wife,  cohabited  with  her  as  his  wife  and  he  as  her  husband,  and  held 
himself  and  herself  out  to  the  public  generally  as  sustaining  the  relations  of 
husband  and  wife  by  his  general  acts  and  conduct,  then  the  jury  are  instructed 
that  the  law  presumes  that  they  were  married  within  the  meaning  of  the  law 
and  that  they  were  husband  and  wife,  and  this  presumption  is  conclusive 
upon  the  defendant  unless  he  shall  satisfy  the  jury  by  evidence  in  the  case 
to  their  reasonable  satisfaction  that  he  was  not  married  to  Lavinia  C.  Cooper, 
his  reputed  first  wife,  and  that,  unless  he  shall  so  satisfy  the  jury,  they  will 
convict  him  as  charged."    State  v.  Cooper,  103  Mo.  266,  1890. 

How  Far  the  Bigamous  Marriage  Must  be  Solemnized. 

And  in  the  same  case  it  was  held  that  the  following  instruction  was  not 
complete :  ''  The  court  instructs  the  jury  that  in  law  marriage  is  a  civil  con- 
tract, and  that  it  is  not  necessary  to  its  validity  that  it  should  be  solemnized 
by  a  minister  of  the  gospel,  a  judge  of  a  court  of  record,  or  by  any  one  else 
authorized  by  law  to  solemnize  marriage."  But  that,  in  addition,  the  court 
should  have  instructed  the  jury  that  "  If  the  defendant  and  Lavinia  C.  Atkins 
entered  into  a  mutual  contract,  by  which  they  assumed  to  each  other  the  re- 
lation of  husband  and  wife,  and  that  this  relation  was  to  continue  so  long  as 
they  both  should  live,  and  that  they  understood  that  neither  one,  nor  both, 
could  rescind  that  contract  or  destroy  that  relation,  then  they  were  '  married 
in  fact'  within  the  meaning  of  those  words  as  used  in  the  instructions." 
State  V.  Cooper,  supra. 
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CHAPTER  XXXII. 


ADULTERY. 


I.  Definition. 

Ecclesiastical  law  in  this  re- 
spect part  of  our  common  law, 
8  1717. 

By  Roman  law  adultery  is  illicit 
intercourse  with  married 
woman,  2  1718. 

By  ecclesiastical  law  it  is  a  sex- 
ual Tiolation  of  the  marriage 
relation,  3  1719. 

In  the  United  States  definition 
varies  with  local  statutes, 
J  1720. 

When  statute  makes  "  adultery  " 
alone  indictable,  it  includes 
both  sexes,  i  1721. 

Living  in  adultery  implies  con- 
tinuous living,  i  1721  a, 
n.  Defences. 

Divorce  is  a  defence,  J  1722. 

But  not  desertion,  {  1723. 

Nor  want  of  consent  in  partici- 
pant, i  VITA. 

Nor  domiciled  subjects  the  law 
of  their  domicil,  i  1725. 

Nor  "  honest  belief"  nor  ignor- 
ance, i  1726. 

Nor  illusory  marriage  of  defen- 
dant, J  1727. 


IIL  Indictment. 

Allegation  of  marriage  is  essen- 
tial, 1 1728. 
"Commit  adultery"  is  a  suffi- 
cient description,  {  1729. 
Defendants   may    be    joined, 

2  1730. 
Scienter  unnecessary,  J  1731. 
IV.  Evidence. 

Marriage  must  be  proved  as  in 

bigamy,  { 1732. 
Adultery   to   be   inferentially 

proved,  J  1783. 
CJonfessions  admissible,  2  1734. 
Paramour  as  a  witness  for  de- 
fence, J  1786. 
But  husband  and  wife  not  wit- 
nesses at  common  law  against 
each  other,  2  1736. 
V.  Vebdict. 

May  be  conviction  of  minor  of- 
fence, J  1737. 
One   defendant   may  be  Con- 
victed,  J  1737  a. 
VI.  Attempts,  Solicitations. 

Attempt  to  commit  offence  in- 
dictable, i  1738. 
Points  for  Defence  Improperly 
Refused,      and      Erroneous 
Charges.    (See  end  of  chapter.) 


I.  definition. 

§  1717.  Adultery  is  not  cognizable  penally  by  the  English  com- 
mon law,  its  punishment  being  reserved  in  England  to  Eedeeiaa- 
the  ecclesiastical  courts.     As,  however,  in  those  portions  tj<»iiawm 

^  .r«  •  .  this  respect 

of  the  United  States  which  accept  the  English  common  part  of 
law  the  ecclesiastical  law  is  considered,  so  far  as  concerns  conTmon'^ 
the  definition  of  the  offence,  to  be  in  force,  we  must  begin  ^*^- 
by  inquiring  what,  the  ecclesiastical  law  in  this  respect  prescribes. 
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And  this  inquiry  is  doubly  pertinent^  because  not  only  does  this  por- 
tion of  the  English  ecclesiastical  law  form  part  of  our  own  common 
law,  but  the  component  elements  of  the  ecclesiastical  law — ^the  Roman 
and  the  canon  law — form  the  old  common  law  of  marriage  in  those 
parts  of  the  United  States  which  were  originally  territories  of  France 
and  Spain.^ 

§  1718.  Adultery,  by  the  Soman  law,  was  confined  to  illicit  sexual 
^   ^  intercourse  with  a  married  woman,  the  woman  and  her 

By  Boman  .... 

law^adui-  paramour  being  principals  in  the  offence.  A  married 
udt  ULter-  man,  who  had  illicit  intercourse  with  an  unmarried  woman, 

wHhmar-  ^*®  °^*  ff^^J  ^^  *^i®  Specific  crime.  Two  reasons  were 
ried  wo-  assigned  for  this  limitation :  first,  the  exclusive  rights  of 
the  husband,  as  head  of  the  family,  were  thus  distinctively 
asserted ;  secondly ,  the  line  of  descent  from  father  to  child  was  thus 
signally  guarded.  The  old  law  authorized  the  husband  to  kill  the 
adulterer  caught  in  the  act,  and  to  punish  at  his  discretion,  as  head 
of  the  fistmily,  the  wife.  But  the  growing  license  of  the  empire 
required  more  definite  legislation ;  and  this  was  supplied  by  the  Lex 
Julia  de  advUeris.  By  this  famous  statute  the  adulteress  and  her 
paramour  were,  on  conviction,  to  be  transported  to  separate  islands, 
so  as  to  be  permanently  separated :  ^^  Dummodo  in  diversas  insulas 
rel^antur.^'  The  adulteress  was  fined  half  of  her  Dos  and  one- 
third  of  her  remaining  estate ;  the  paramour  one-half  of  his  entire 
estate.^  And  the  husband  was  obliged,  on  discovery,  to  prosecute, 
on  pain  of  being  convicted  as  an  accomplice.'  By  an  edit  of  Con- 
stantine,  an  adulteress  was  to  be  confined  for  life  in  a  convent,  and 
the  adulterer  (i.  «.,  the  man  married  or  unmarried  who  had  sexual 
intercourse  with  a  married  woman)  was  amenable  to  capital  punish- 
ment. "  Sacril^os  nuptiarum  gladio  puniri  jubemus.*'*  For  such 
adultery  was  an  invasion  of  a  fundamental  sanction  of  the  Boman 
law,  the  absolute  supremacy  of  the  husband  and  father  in  his  own 
home.  It  was  a  species  of  high  treason,  and  was  to  be  punished  as 
such. 

§  1719.  But  Christianity,  speaking  through  the  canon  law,  mate- 
rially modified  this  feature  of  Roman  jurisprudence.     On 
M^i^i^w  *^®  ^°®  s^^®>  *^^  autocratic  power  of  the  paterfamUioB 
it  is  8  sex-   ^as  greatly  reduced ;   on  the  other  side,  the  sanctity  of 

^  See  Whart.  Confl.  of  L.  22  171-3.  bonorum  partem  auferri."  PaalliBec. 
Supra,  2  20.  sent.  ii.  26.  14. 

«  "  Adulteris  vero  viris  dimidiam       »  L.  2.  2  2.  D.  h.  t.— Nov.  134,  cap.  9. 

*  L.  10.  Cod.  ad  leg.  Jul.  2  1. 
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the  marriage  vow  was  greatly  enhanced.  Marriage,  as  a  uai  viola- 
solemn  tie,  binding  as  long  as  life  lasts,  was  regarded  as  m^a^e^ 
the  true  prineipium  urbis,  et  quasi  aeminarium  reipublicae.  '^i**^^^* 
Hence  the  offence  was  committed  by  a  sexual  violation  of  the  mar- 
riage vow,  be  the  offender  male  or  female.  The  married  man  having 
sexual  intercourse  with  a  woman  other  than  his  wife  was  as  guilty  of 
adultery  as  a  married  woman  having  sexual  intercourse  with  another 
than  her  husband.  "  Christiana  religio  adulteriam  in  viroqrie  sexu 
pari  raiione  condemnuf^  Adultery,  according  to  the  definition  thus 
established,  is  sexual  connection  between  a  man  and  a  woman,  one 
of  whom  is  lawfully  married  to  a  third  person ;  and  the  offence  is 
the  same  whether  the  married  person  in  the  adulterous  connection  is 
a  man  or  a  woman.'  The  Roman  law  being  in  this  respect  super- 
seded, this  definition  was  accepted  by  every  Christian  State  at  the 
time  of  the  colonization  of  America ;  and  is  no  doubt  part  of  the 
common  law  brought  with  them  by  the  colonists  of  all  Christian 
nationalities.  That  it  corresponds  with  a  sound  judicial  philosophy 
is  illustrated  by  the  fact  that  it  is  incorporated  in  the  codes  of  the 
principal  continental  European  States. 

§  1720.  Such  was  the  common  law  brought  with  them  by  the 
American  colonists ;  but  while  some  of  the  States,  as  they 
established  their  independent  jurisprudences,  held  that  ^J^ 
the  offence,  at  least  when  creative  of  public  scandal,  was  states  defi- 
cognizable  at  common  law;'  others,  adhering  to  colonial  rieswith 
precedents,  were  inclined  to  hold  that  the  offence  is  one  of  J[^^  ■***^ 
which  there  is  no  common  law  jurisdiction.*    In  those 
States,  however,  which  hold  the  offence  is  not  cognizable  by  the 
common  law  courts,  the  subject  has  been  generally  covered  by  leg- 
islation.    And  as  in  many  cases  this  legislation  consists  simply  in 
making   "adultery"   penal,  the  question   has   constantly   arisen. 
What  is  adultery?     Unfortunately,   in    seeking   for  the   interna- 
tional common  law  on  this  point  the  courts  have  gone  back  some- 
times to  the  old  Eoman  law,  sometimes  to  the  Jewish,  both  of 

*  Caofls.  32.  qu.  5.  can.  23.  v,  Avery,  7  Conn.  267,  1828 ;  North 

'  On  a  prosecution  for  adultery  it  is  Carolina :  State  v.  Cox,  N.  C.T.  R.  165, 

not  necessary  to  prove  emission.    The  1817.     See,  also,  State  v.  Moore,  1 

fact  that  defendant  was  interrupted  Swan,  136, 1851. 

before  this  took  place  is  no  defence.       *  Vermont :  State  v.  Cooper,  16  Vt. 

Com.  t;.  Hussey,  157  Mass.  415, 1892.  561,  1844;  South  Carolina:   State  v. 

See  Berner,  Lehrbuch,  473.  Branson,  2  Bailey,  149,  1831 ;  Vir- 

'  New  Hampshire :  State  v.  Wallace,  ginia :  Anderson  v.  Com.,  5  Band.  627, 

9  N.  H.  515, 1 838 ;  Connecticut :  State  1826 ;  Com.  v,  Jones,  2  Gratt.  565, 1845. 
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which  were  superseded  by  the  canon  law,  which,  ss  we  have  seen, 
at  the  time  of  the  colonization  of  America,  was  in  this  respect  the 
common  law  of  Christendom.  But  whatever  may  have  been  the 
sources  of  authority,  we  find,  in  the  United  States,  the  following 
definitions  propounded  :  First,  that  which  has  just  been  stated,  that 
adiUiery  consists  in  the  sexual  connection  between  a  man  and  a  womany 
of  whom  one  is  lawfully  married  to  a  third  person.  In  such  case  both 
partici})ants  are  guilty  of  adultery.* 

Second,  thai  U  consists  in  sexwd  connection  by  a  married  person 
with  one  who  is  not  suxih  married  person* s  husband  or  wife? 

Third,  thai  it  consists  in  sexual  intercourse  with  a  married  tooman 
by  one  not  her  husband,  in  which  case  both  the  married  woman  and 
her  paramour  are  guilty ;  this  being  the  view  of  the  Eoman  law.' 

The  reasoning  resorted  to  in  this  line  of  cases  is  that  of  the  old 
Soman  jurists,  that  the  offence  is  in  part  the  interference  with  the 

^  State  V.  Hinton,  6  Ala.  864, 1844 ;  1838 ;  State  v.  Pearce,  2  Blackf.  318, 

State  V,  Wilson,  22  Iowa,  364,  1867.  1830.    In  Massachusetts  this  is  spe- 

See  Weatherby  v.  State,  43  Me.  258,  cially  directed  by  statute.    Gen.  Stat 

1857 ;  Webb  v.  State,  24  Tex.  App.  c.  165,  2  3.    Com.  v.  Elwell,  2  Mete. 

164, 1887.  190, 1840 ;  Com.  v,  Reardon,  6  Cush, 

'  State  V.  Hutchinson,  36  Me.  261,  78,  1850.    But  in  this  State,  a  mar- 

1853 ;  Searle  v.  State,  56  Ibid.  516,  ried  man  is  also  guilty  of  adultery  in 

1884  (subsequently  altered  by  statute);  having  connection  with  an  unmarried 

Com.  V.  Call,  21  Pick.  509, 1839 ;  Cook  woman. 

V.  State,  11  Ga.  53, 1852 ;  State  v,  Bu-  In  Com.  v.  Bakeman,  131  Mass.  577, 

chanan,  55  Ala.  154,  1876;  Miner  v,  1881,  it  was  held  that  a  man  could  be 

State,  58  111.  59, 1871 ;  State  v.  Fel-  convicted  of  adultery  with  a  married 

lows,  50  Wis.  65,  1880.    Such  is  the  woman  who  was  so  drunk  as  to  be  in- 

rule  in  Pennsylvania  both  at  common  capable  of  consent    See,  also.  State  v. 

law  and  by  statute.    Helfrich  v.  Com.,  Sanders,  30  Iowa,  582, 1870. 

33  Pa.  68,  1859 ;    Bev.  Act,  Bill  I.  Under  the  Iowa,  Michigan,  and  Ok- 

J2  36,  38.    This  was  the  old  colonial  lahoma  statutes  it  is  essential  that  the 

rule  as  stated  in  Besp.  v,  Boberts,  2  complaint  should  be  made  by  the  of- 

Dall.  124,  1791;  Com.  v,  Eilwell,  1  fended  husband  or  wife;   People  v. 

Pitts.  255,  1855;  and  see  Hunter  v.  Davis,  52  Mich.  569, 1884;  People  v. 

U.  S.,  1  Pinn.  (Wis.)  91,  1842.     Of  Dalrymple,  55  Mich.  519, 1885;  State 

the  offence  thus  restricted,  an  unmar-  v.  Stout,  71  Iowa,  343,  1887 ;  State  v. 

ried  person  cannot  be  guilty,  either  as  Mahan,  81  Iowa,  121, 1890 ;  State  v. 

principal  or  accessory.    Swancott  v.  Maas,  83  Iowa,  469, 1891 ;  In  re  Smith, 

State,  4  Tex.  App.  105, 1878.  (Okl.)  37  Pac.  Bep.  1099.  1894;  for 

'  State  V,  Wallace,  9  N.  H.  515,  facts  not  constituting  a  complaint  of 

1838;  State  v.  Taylor,  58  Ibid.  331,  the    wife,  see  State  v,  Donovan,  61 

1878 ;   State  v.  Armstrong,  4  Minn.  Iowa,  278, 1883. 
335,  1860 ;  State  v.  Lash,  1  Harr.  380, 
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husband's  and  father's  autocracy^  and  in  part  the  poHution  of  the 
channel  of  descent.^ 

§  1721.  Where  there  is  a  positive  local  statute  defining  adultery, 
of  course  such   statutory  definition    must  be  accepted. 
But  when  ''  adultery  "  simply  is  made  indictable,  then  it  ute  makes 
must  be  remembered  that,  as  just  stated,  the. term  is  to  tery^' 
be  taken  in  the  sense  accepted  at  the  time  of  the  settlement  S-^Pli*^'-! 

'^  ,        ,  ,  dictable,  it 

of  America,  and  for  many  centuries  internationally  re-  includes 

:i  1  1  j^*       i_  1  both  sexes. 

ceived,  namely  :  sexual  connection  by  a  man  and  a  woman, 
one  of  whom  is  lawfully  married  to  a  third  person.  And  this  defi- 
nition alone  meets  the  full  evil,  which  is  the  contempt  cast  on  the 
marriage  state,  and  the  misery  and  demoralization  produced  in 
families  by  marital  disloyalty  of  either  father  or  mother.  Nor  is 
it  easy  to  see  how  this  definition  can  be  escaped  except  by  legisla- 
tive exclusion,  either  express  or  implied.  If  an  adulteress  be  a 
principal  in  her  own  adultery,  her  paramour  is  a  principal  in  the 
second  degree.  Of  course,  when,  as  in  Pennsylvania,  the  offence  is 
limited  by  statute  to  married  persons,  this  reasoning  fails.  It  also 
fails  in  jurisdictions  in  which  sexual  intercourse  by  an  unmarried 
person  is  made  by  statute  fornication ;  since  in  such  case  the  com- 
mon law  offence  is  absorbed  in  the  statutory  offence.  In  other  juris- 
dictions, both  parties  to  an  adulterous  connection  may  be  indictable 
as  principals.^ 

§  1721  a.  The  offence  of  **  living  in  adultery"  is  constituted  by 
living  together  adulterously  for  a  single  day.'    But  a  "Living 
single  act  does  not  make  out  the  offence.^    The  parties  tery"  im- 
must  be  living  for  some  appreciable  time  in  an  adulterous  §lj^^^' 
connection.  living. 

II.   DEFENCES. 

§  1722.  As  in  bigamy,  and  with  the  same  limitations,^  it  is  a 
defence  that  the  party  whose  alleged  marriage  gives  the  offence 

*  See  remarks  of  Galbraith,  J.,  4  Richardson  v.  State,  37  Tex.  846, 1872 ; 
Am.LawBeg.  209, 1855;  and  of  Lewis,  Swancott  v.  State,  4  Tex.  App.  105, 
C.  J.,  Lewis  C.  L.  41.  1878 ;  Granberry  v.  State,  61   Miss. 

*  S^e  State  v.  Taylor,  58  N.  H.  881,  440,  1884 ;  State  v.  Kirkpatrick,  63 
1878.  A  statute  of  Ohio  distinguishes  Iowa,  554,  1884;  Parks  v.  State,  4 
adultery  which  is  committed  by  per-  Tex.  App.  134, 1878 ;  Traverse  v.  State, 
sons  nearer  of  kin  than  cousins.  Chinn  61  Wis.  144, 1884,  unless  a  plan  or  in- 
V.  State,  47  Ohio,  575,  1890.  tent  to  continue  this  intercourse  is 

»  Hall  V.  State,  53  Ala.  463,  1875.       proven.     Walker  v.  State,  (Ala.)  16 

*  State  V.  Way,  5  Nebr.  283,  1877 ;   So.  Rep.  7, 1894.    Infra,  ?  1747. 
States.  Crowner,  56  Mo.  147,  1874;       '  Supra,  §  1695. 
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its  distinct  type  was  duly  divorced  from  the  alleged  marri^ige. 
Divoroe  Whether  such  divorce  dissolves  the  prior  marriage-tie 
is  a  de-  it  is  for  the  tec  fori  to  decide  :^  and  it  has  been  held  that 
a  divorce  without  the  right  to  marry  again  is  such  a 
divorce  as  will  be  a  defence  in  an  indictment  for  adultery.*  A 
mere  honest  belief  in  a  divorce  is  no  defence.' 

§  1723.  While  the  exceptions  in  bigamy  statutes  are  not  techni- 
cally applicable  to  adultery  prosecutions^  it  is  otherwise 
d(Me?tion.     ^**^  ^^^^  exceptions  as  are  declaratory  of  the  common 
law.     But,  in  any  view,  seven  years'  absence  is  only  a 
defence  when  there  are  grounds  to  reasonably  infer  death  .^ 

§  1724.  In  other  joint  offences  it  is  necessary  to  prove  the  con- 
currence of  participants.  This,  however,  has  been  said, 
of^consent  ^J^d^r  the  lowa  statute,  not  to  be  necessarily  the  case  in 
in  partici-  adultery,*  though  if  the  case  prove  rape  there  may  be  a 
merger  f  and  it  is  a  serious  question  whether,  as  a  matter 
of  substance,  if  rape  be  proved,  the  charge  of  adultery  does  not 
&11,  the  offences  being  essentially  distinct.^  But  force  is  a  defence 
when  set  up  by  a  party  ravished,  if  charged  with  adultery. 

§  1725.  Domiciled  subjects  of  a  foreign  power  cannot  set  up  the 
Nor  domi-  ^^^^  ^^  their  domicil  as  a  justification  for  adultery  oom- 
ciied  8ub-     mitted  on  our  soil.® 

Jects  the 

law  of  their       §  1726.  It  has  been  seen  that  an  '^  honest  belief'^  that 
^^^^^ '      an  illicit  act  is  lawful  is,  in  general,  no  defence  to  an  in- 

1  State  V.  Weatherbee,  48  Me.  268,  »  Infra,  i  1726. 

1857.    Where  a  husband  obtained  a  ^  Com.  v.  Thompson,  6  Allen,  591, 

divorce  for  utter  and  wilful  desertion  1868 

by  the  wife,  for  five  years  consecu-  *  State  v.  Sanders,  80   Iowa,  682, 

tively,  without  his  consent,  and  the  1870;  and  see  State  v,  Donovan,  61 

wife   afterward   went    into    another  Iowa,  278,  1888. 

State,  and  was  there  married  to  another  •  See  Whart.  Cr.  PI.  &  Pr.  J  464 ; 

man,  with    whom   she   returned    to  Com.  v.  Parr,  5  W.  &  S.  845,  1848. 

Massachusetts,  and  there  lived  and  In/ray  {  1704    But  see  mpra,  i  1844. 

cohabited,  it  was  held  in  that  State  In  Com.  v.  Bakeman,  181  Mass.  677, 

that  if  the  wife  were  guilty  of  any  1881,  it  seems  to  have  been  held  that 

offence  under  the  Mass.  Rev.  Stat.  c.  in  such  cases  the  prosecution  .could 

1,  i  180,  she  was  indictable  under  the  elect  between  adultery  and  rape.    See 

second  section  for  unlawful  cohabita-  supra,  {  1720. 

tion,  and  not  under  the  fourth  section,  ^  See  infra,  §  1751. 

for   lewd    and    lascivious    behavior.  *  Whart.  Confl.   of  L.  {{   183-65. 

Com.  V,  Hunt,  4  Cush.  49, 1849.  That  The  motives  of  the  prosecutor  are  im- 

divorce  of  non-residents  is  invalid,  see  material.    State  v,  Donovan,  61  Iowa, 

Hood  V,  Hood,  56  Ind.  263,  1877.  278, 1883. 

*  See  State  v.  Weatherbee,  48  Me. 
258, 1857. 
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dictment  for  such  act.^    In  prosecutions  for  adultery  it  is  Nor  "hon- 

•      •         •  .  .  est  belief" 

peculiarly  important  to  keep  this  principle  in  mind,  since  nor "  igno- 
it  is  on  the  plea  of  alleged  "  honest  belief^'  in  the  invalidity  '*^"' 
of  the  marriage  vow  that  the  various  systems  of  free  love  are 
defended ;  and  if  such  plea  were  allowed,  these  systems  would  be 
sanctioned  by  law.  Hence  ignorance  on  the  part  of  the  man  that 
the  woman  was  married  has  been  considered  to  be  no  defence  to  an 
indictment  of  adultery  against  him  f  and  it  is  held  no  defence  that 
he  believed  the  woman's  husband  to  be  dead,*  or  divorced.*  Nor 
can  a  married  person  defend  on  the  ground  of  a  wrongful  though 
honest  belief  that  the  marriage-tie  was  dissolved  by  divorce.*  An 
honest  but  erroneous  belief  by  the  parties,  also,  that  they  had  been 
lawfully  married  is  no  defence.*  That  ignorance  that  the  other 
party  was  married  is  no  defence  to  one  knowingly  having  illicit 
connection  with  such  party,  we  may  infer  from  the  rule,  heretofore 
stated,  that  a  party  undertaking  to  do  an  unlawful  act  is  liable, 
when  he  executes  this  act  deliberately,  for  any  probable  incidents 
of  such  act.^  But  this  does  not  apply  to  cases  where  the  intent  was 
lawful,  as  where  a  married  woman  has  intercourse  with  a  stranger, 
believing  him  to  be  her  husband,  which  act  has  not  the  evil  intent 
necessary  to  adultery. 

§  1727.  Hence,  also,   morganatic,  left-handed,  or    "sealing" 
marriages  are  no  defence,  if  they  are  invalid  by  the  lex  ^^^  .jj^_ 
delioti  commisdj  however  binding  the  parties  may  believe  "orj  mar- 

,  ,      a  riageofde- 

them  to  be.*  fendant. 


^  JSupra,  a  84y  88, 1704.  that  the  woman  is  a  common  prosti- 

*  Com.  V,  Elwell,  2  Mete.  190, 1840 ;  tute  is  no  defence,  see  Holland  v. 
State  V,  Cody,  111  N.  C.  726, 1892.  State,  14  Tex.  App.  182, 1888. 

But  see  Yaughan  v.  State,  83  Ala.  65,  '  Berner,  ut  supra;  Reynolds  v.  U. 

1887 ;  Banks  v.  State,  96  Ala.  41, 1892.  S.,  98  U.  S.  146,  1878.    ReUgious  be- 

*  Com.  V,  Thompson,  6  Allen,  691,  lief  cannot  be  accepted  as  a  justifica- 
1863.    Supra,  {  88.  tion  of  an  overt  act  made  criminal  by 

^  Supra,  i  1696  a.  the  law  of  the  land.    State  v.  Fore,  1 

*  State  V.  Goodenow,  66  Me.  30,  Ired.  378,  1841 ;  State  v.  Pearce,  2 
1876;  Hood  v.  State,  66  Ind.  263,  Blackf.  318, 1830.  Law  affixing  a  dif- 
1877 ;  State  v,  Whitcomb,  62  Iowa,  86,  ferent  punishment  for  adultery  when 
1879.    See  supra,  H  84,  86, 88.  committed  by  a  white  person  and  a 

'  See  Com.  v.  Munson,  127  Mass.  negro  is  not  an  unjust  discrimination, 

469,  1879 ;  State  v.  Fore,  1  Ired.  378,  but  is  constitutional.    Pace  v.  State, 

1841.    Ir^ra,  H  1747,  1748  b,  69  Ala.  231,  1881. 

^  Supra,  ii  88,  120.    That  the  fact 
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III.   INDICTMENT. 

§  1728.  The  allegation  of  marriage  is  essential^  and  has  been 
All  ation  ^^^^^7  discussed.^  It  is  sufficient^  in  several  jurisdic- 
of  marriage  tions,  to  aver  to  a  lawful  marriage  on  the  part  of  the  mar- 

is  068011  ^ial> 

ried  defendant  to  some  other  person  except  the  paramour  f 
but  in  any  view  the  adulterer  must  be  averred  to  be  married  to  a 
person  other  than  the  paramour.' 

^  JSuprOf  {  1714.  the  same  State  which  averred  that  the 

'  See  Com.  v.  Moore,  6  Mete.  248,  defendant,  "  being  then  and  there  a 
1843,  where  Chief  Justice  Shaw  inti-  married  man,  and  having  a  lawfiil 
mated  that  it  is  perhaps  not  necessary  wife  alive,  did  commit  the  crime  of 
to  give  the  name  of  the  paramour's  adultery  with  L.  H.,  the  wife  of  one 
husband  or  wife.  And  see  Com.  v.  M.  H.,  by  having  carnal  knowledge  of 
Thompson,  2  Cush.  551,  1848,  where  the  body  of  her,  the  said  L.  H." 
the  first  wife  was  alleged  to  be  un-  See,  contra,  State  v,  Hinton,  6  Ala. 
known.  Whart.  Prec.  995.  In  Com.  864,  1844.  State  v.  Hutchinson,  36 
V,  Corson,  2  Pars.  475,  1848,  it  was  Me.  261,  1853.  An  indictment  which 
said  that  the  name  of  the  husband  of  alleges  that  P.  M.,  on  a  certain  day, 
the  woman  with  whom  the  defendant  and  at  a  certain  place,  "  did  commit 
committed  adultery  must  be  set  forth ;  the  crime  of  adultery  with  one  M.  S., 
but  the  better  opinion  is  to  the  con-  by  then  and  there  having  carnal 
trary.  Supra,  i  1714.  To  this  eflfect  knowledge  of  the  body  of  the  said  M. 
may  be  construed  the  ruling  in  Hel-  S.,  she,  the  said  M.  S.,  then  and  there 
frich  V.  Com.,  83  Pa.  68,  1859 ;  Davis  being  a  married  woman,  and  having  a 
V.  Com.,  (Pa.)  7  Atl.  Rep.  194, 1886.  husband  alive,"  is  not  sufficient  to 
See,  under  Texas  Code,  CoUum  v,  support  a  conviction.  These  allega- 
State,  10  Tex.  App.  708, 1881.  In  In-  tions  do  not  show  with  certainty  that 
di^a,  see  State  v.  Chandler,  96  Ind.  M.  S.  was  not  the  wife  of  P.  M.  Com. 
691, 1884.  In  Maine,  State  v.  Hutch-  t;.  Moore,  6  Mete.  243,  1843.  Where, 
inson,  36  Me.  261,  1853.  however,  there  was  a  distinct  aver- 

'  Com.  V.  Moore,  6  Mete.  243, 1848.  ment  that  the  defendant,  B.,  com- 
The  following  are  the  cases  in  detail :  mitted,  adultery  with  C.  A.  S.,  "  then 
In  Maine,  an  indictment  found  Octo-  the  lawful  wife  of  P.  J.  S.,"  this  was 
her,  1852,  charging  that  the  defendant  held  enough.  Com.  v.  Reardon,  6 
"  at  Avon,  on  the  25th  March,  1851,  Cush.  78,  1850.  The  indictment  may 
did  commit  the  crime  of  adultery  with  charge  the  offence  to  be  "  with  a  cer- 
one  £.  W.,  the  wife  of  one  S.  H.  W.,  tain  woman  whose  name  is  to  said 
she,  the  said  £.  W.,  being  a  married  jurors  unknown,"  the  defendant  being 
woman,  and  the  lawful  wife  of  said  then  and  there  a  married  man,  and 
S.  H.  W.,"  was  held  insufficient,  then  and  there  having  a  lawful  wife 
State  v.  Thurstin,  85  Me.  205,  1853.  alive,  other  than  said  woman  whose 
The  ground  taken  was  the  want  of  an  name  to  said  jurors  is  unknown  as 
averment  of  time  to  the  fact  of  E.  W.  aforesaid.  Com.  v,  Tompscn,  2  Cush. 
being  married.  Subsequently,  how-  551,  1848;  States.  Ean,  (Iowa) 58 N. 
ever,  an  indictment  was  sustained  in  W.  Rep.  898,  1894.     Where  the  in- 
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§  1729.  The  allegation  of  sexual  intercourse  has  been  held  in 
Pennsylvania  to  be  laid  sufficiently  by  the  words  "did  commit 
adultery ;"'  and  where  the  parties  are  jointly  charged^  it  has  been 
held  enough  to  aver  that  "  they  had  carnal  knowledge  together,  each 
of  the  body  of  the  other,  and  did  thereby  commit  adul- 
tery."* This  method  of  specification  is  more  consistent  aduite^** 
with  the  rules  of  criminal   pleading  than  is  the  mere  «- "Efficient 

,  *  °  descnption 

statement  of  "  commit  adultery. 

§  1730.  In  States  where  both  parties  to  the  adulterous  act  are 
guilty  of  adultery  both  parties  may  be  joined  in  the  in-  DefendantB 
dictment,*  or  they  may  be  tried  singly.*    But  even  where  paj  be 
both  parties  are  by  the  local  law  capable  of  being  joint 

dictment  is  against  a  married  man,  for  under  Texas  statute,  Edwards  v.  State, 

adultery,  it  has  been  held  sufficient  to  10  Tex.  App.  25,  1881 ;    Holland  v, 

state  that  the    defendant   having  a  State,  14  Ibid.  182, 1883.  See,  to  same 

wife,  M.  A.  H.,  in  fall  life,  did  commit  effect.  Com.  t;.  Bakeman,  181  Mass. 

adultery  with   one   M.   M.,  without  577,    1881.      It    must   he    distinctly 

otherwise  alleging  carnal  knowledge,  averred  that  the  intercourse  was  with 

and  without  averring  that  M.  M.  was  each  other.    MauU  v.  State,  37  Ala. 

not  his  wife.      Helfrich  v.  Com.,  33  143,  1861 ;  State  v.  Foster,  26  W.  Va. 

Pa.  68,  1869.    If  one  of  the  persons  272,  1885 ;  State  v.  Miller,  60  Vt.  90, 

charged  with  the  offence  of  adultery  be  1888.    As  to  clerical  error  in  indict- 

known  by  the  name  charged  in   the  ment.seeMittenv.State,  24  Tex.  App. 

indictment,  the  other  is  not  entitled  to  346, 1887. 

an  acquittal  by  showing  that  it  is  not  '  See  Com.  v,  Thompson,  99  Mass. 
the  true  name.  State  v.  Glaze,  9  Ala.  444, 1868 ;  State  v,  Stubbs,  108  N.  C. 
288, 1846.  That  the  wording  of  the  774,  1891 ;  Mitten  v.  State,  24  Tex. 
indictment  should  follow  as  nearly  as  App.  346,  1887. 
possible  the  language  of  the  statute,  *  State  v.  Bartlett,  53  Me.  446, 1866 ; 
see  Holland  v.  State,  14  Tex.  App.  182,  Com.  v.  Elwell,  2  Mete.  190,  1840; 
1883;  King  v.  People,  7  Colo.  224,  Com.  v.  Thompson,  99  Mass.  444, 
1884 ;  Lord  v.  State,  17  Nebr.  526,  1868 ;  Maull  v.  State,  37  Ala.  160, 
1885 ;  Pacev.  State,  69  Ala.  231, 1881 ;  1861.  In  Delany  v.  People,  10  Mich. 
State  V,  Foster,  26  W.  Va.  272,  1885.  241,  1862,  it  was  ruled  that  as  the 
See  other  cases  of  indictment.  State  v,  offence  of  lascivious  cohabitation  must 
Bridgman,  49  Vt.  202, 1876 ;  State  v.  be  necessarily  joint,  so  the  two  de- 
Tally,  74  N.  C.  322,  1876 ;  Lord  v.  fendants  must  necessarily  be  joined  in 
State,  17  Nebr.  526,  1885;  State  v.  the  indictment.  But  although  this 
Briggs,  68  Iowa,  416, 1886 ;  State  v.  may  be  so  under  the  Michigan  statute, 
McDuffie,  107  N.  C.  885, 1890.  it  does  not  hold  at  common  law.  As 
*  Helfrich  v.  Com.,  33  Pa.  68, 1859 ;  to  Texas  statute,  see  Randle  v.  State, 
State  V.  Hinton,  6  Ala.  864,  1844;  12  Tex.  App.  250, 1882. 
Maull  V,  State,  37  Ibid.  160,  1861.  *  Searle  v.  State,  56  Vt.  516,  1884; 
And  compare  State  v.  Thurstin,  35  Me.  Scott  v.  Com.,  77  Va.  344,  1883 ;  State 
205, 1853;  State  v.  Bridgman,  49  Vt  v.  Dlngee,  17  Iowa,  232,  1864;  State 
202, 1876 ;  State  v.  Tally,  74  N.  C.  v.  Wilson,  22  Ibid.  364, 1867 ;  Scott  v. 
322,  1876  ;  but  see  infra,  J  1753.    See,  Com.,  77  Va.  344, 1883. 
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principals  in  the  offence/  the  offence  is  not  necessarily  joint,  as  the 
man^  when  the  woman  was  unconscious  or  irresponsible^  may  be  the 
sole  guilty  agent.*    Hence  there  may  be  severance  in  the  verdict.' 
Seienternu'       §  1731.  It  is  not  necessary  to  aver  a  knowledge  by 
neoeBsary.    either  party  that  the  other  was  married.^ 

IV.    EVIDENCE. 

Marriage         §  1732.  The  evidence  of  marriage  in  case  of  adultery 

must  06 

proved  as    is  the  same  as  in  bigamy,  and^  in  this  respect,  has  already 
'^  ^^«*°^3r.  been  discussed. ' 

§  1733.  There  has  been  some  difference  of  opinion  as  to  the 

extent  to  which  evidence  of  improper  familiarity,  other 

be  in^reo^  ^^^°  ^^^  charged  in  the  indictment,  is  admissible.     On 

tidily  the  one  hand,  it  is  clear  that  in  all  cases,  whether  civil  or 

proved.  ,,  ,',  ,.,, 

criminal,  involving  a  charge  of  illicit  intercourse  within 
a  limited  period,  evidence  of  acts  between  the  parties  anterior  to 
that  period  may  be  adduced,  in  connection  with,  and  in  explanation 
of,  acts  of  a  similar  character  occurring  within  that  period,'  although 
such  former  acts  would  be  inadmissible  as  independent  testimony,^ 
and,  if  prosecuted  criminally,  would  be  barred  by  the  statute  of 

^  State  V.  Parham,  5  Jones,  (N.  C.)  See  Whart.  Grim.  Ev.  {  637.    That 

416, 1858.    Supraf  i  1721.  the  proof  should  be  exact,  see  State  v. 

*  State  V.  Sanders,  80  Iowa,  682,  Howe,  61  Me.  171,  1872 ;  Holland  v. 
1870 ;  State  v.  Donavan,  61  Ibid.  278,  State,  14  Tex.  App.  182,  1883.  Mere 
1883.  opinion  of  witnesses  that  at  the  time 

'  Ir^ra,  i  1737  a.  the  accused  had  a  living  wife  is  in- 

*  Com.  V.  Elwell,  2  Mete.  190, 1840 ;  suJKcient.  Webb  v.  State,  24  Tex. 
Whart  Cr.  PI.  &  Pr.  i  164.  Ir^a,  App.  164,  1887 ;  Lord  v.  State,  17 
{  1752.    An  indictment  should  not  be  Nebr.  526,  1885. 

*  dismissed  on  motion  of  the  accused,  *  State  v,  Kemp,  87  N.  C.  538, 1882 ; 
supported  by  affidavit  of  his  wife,  State  v.  Pippin,  88  Ibid.  646,  1883 ; 
alleging  that  she  made  the  complaint  State  v.  Briggs,  68  Iowa,  416,  1886; 
under  duress,  and  desired  the  case  to  People  v.  Girdler,  65  Mich.  68, 1887. 
be  dismissed.  State  v.  Briggs,  68  Iowa,  See,  also,  Baily  v.  State,  36  Nebr.  808, 
416, 1886.  1893 ;  People  v.  Davis,  52  Mich.  569, 

*  Supra,  ii  lQ96et8eg,  To  the  effect  1884;  State  v.  Guest,  100  N.  C.  410, 
that  confessions  are  admissible,  see  1888. 

Com.  V.  Holt,  121  Mass.  61,  1876;  ^  Whart.  Grim.  Ev.  {  35;  State  v. 
Wolverton  v.  State,  16  Ghio,  173,  Wallace,  9  N.  H.  515, 1838 ;  State  t^. 
1847 ;  State  v.  Hilton,  8  Rich.  434,  Marvin,  35  N.  H.  22, 1857 ;  People  v. 
1827 ;  Cook  v.  State,  11  Ga.  53, 1852 ;  Jenness,  5  Mich.  305, 1858.  See  State 
Cameron  v.  State,  14  Ala.  546, 1848 ;  v,  Witham,  72  Me.  531, 1881. 
State  V.  Sanders,  30  Iowa,  582,  1870. 
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limitations.^  In  point  of  fact,  ss  evidence  of  adultery  is  necessarily 
circumstantial^'  it  is  difficult  to  see  how  evidence  of  prior  improper 
familiarities  can  be  rejected^^  unless  slight  and  long  anterior  as  to 
time.*  On  the  other  hand,  evidence  of  improper  conduct  by  the 
defendant  with  the  same  party,  but  at  other  times  than  the  one 
charged  in  the  indictment,  is  inadmissible,^  and  evidence  of  guilt 
with  the  same  party  subsequent  to  the  finding  of  the  indictment  has 
been  held  inadmissible,  unless  to  corroborate  facts  proved  to  have 
taken  place  before,^  or  to  prove  a  system  of  adulterous  intercourse 
between  the  parties.^  Evidence  of  a  propensity  to  commit  the 
particular  offence  is  inadmissible.^  Suspicions  of  the  wife,*  and 
rumors  in  the  neighborhood,^^  are  inadmissible. 

*  Whart.  Grim.  Ev.  H  33-9 ;  State  v.  State,  12  Ind.  18,  1859 ;  State  v. 
V.  Potter,  62  Vt.  33,  1879;  Com.  v,   Henderson,  84  Iowa,  161, 1891. 
Pierce,  11  Gray,  447, 1868 ;  Lawson  v.       *  State  v.  Crowley,  13  Ala.  172, 1848 ; 
State,  20  Ala.  66,  1862;    People  v.  State  v.  Williams,  76  Me.  480,  1884; 
Davis,  62  Mich.  669, 1884.  People  v.  Hendrickson,  63  Mich.  626, 

»  Statet;.Bridgman,49Vt.202,1876;  1884. 
Com.  V.  Gray,  129  Mass.  474,  1880 ;  *  State  v.  Bates,  10  Conn.  372, 1834. 
State  v.  Poteet,  8  Ired.  23, 1847  ;  State  •  State  v.  Bridgman,  49  Vt.  202, 
V,  Waller,  80  N.  C.  401, 1879 ;  State  v.  1876 ;  Com.  v.  Horton,  2  Gray,  864, 
Way,  6  Nebr.  283, 1877 ;  State  V.  Kirk-  1864;  Com.  v.  Pierce,  11  Ibid.  447, 
Patrick,  63  Iowa,  664, 1884;  State  v,  1868;  and  the  doctrine  enlarged  in 


Ean,  (Iowa)  68  N.  W.  Rep.  898, 1894 
Com.  V.  Mosier,  135  Pa.  221,  1890 
Com.  V.  Clifford,  146  Mass.  97, 1887 
Gardner  v.  State,  81  Ga.  144,  1888 
Weems  v.  State,  84  Ga.  46J,  1889 


Thayer  v.  Thayer,  101  Mass.  Ill,  1869 ; 
State  V.  Crowley,  13  Ala.  172,  1848. 
See  Whart.  Crim.  Ev.  H  33-9.  As  to 
competency  of  evidence  of  chastity,, 
see  Com.  v.  Gray,  129  Mass.  474, 1880 ; 


Hall  v.  State,  88  Ala.  236, 1889 ;  State  Fanderburg  t;.  State,  23  Tex.  App. 

V.  Eliason,  91  N.  C.  564, 1884.  392, 1887 ;  State  v.  Donovan,  61  lowa^ 

»  Whart.  Crim.  Ev.  JJ  33-9 ;  State  278,  1883. 

V.  Potter,  52  Vt.  83,  1879 ;  Com.  v.  '  Boddy  v,  Boddy,  30  L.  J.  Pr.  & 

Horton,  2  Gray,  364,  1864 ;  Com.  v.  Mat.  23, 1860 ;  State  v.  Bridgman,  49 

Nichols,  114  Mass.  286,  1873  ;   Com.  Vt.  202, 1876 ;  Thayer  v.  Thayer,  101 

V.  Bowers,  121  Ibid.  46, 1876 ;  Pollock  Mass.  Ill,  1869 ;  Cole  v.  State,  6  Baxt. 

v.  Pollock,  71  N.  Y.  137,1877;  State  239,  1878;    Alsabrooks  v.  State,  62 

V.  Waller,  80  N.  C.  401, 1879 ;  Searls  Ala.  24, 1876 ;  State  v.  Way,  6  Nebr. 

V.  People,  13  111.  697, 1862;  Moore  v.  283, 1877. 

State,  108  Ibid.  484, 1884 ;  Alsabrooks  >  See  Whart.  Crim.  Ev.  2  36.  In 
V.  State,  52  Ala.  24, 1876 ;  Richardson  Blackman  v.  State,  86  Ala.  296, 1860, 
V,  State,  34  Tex.  142,  1871 ;  Com.  v.  the  unchaste  character  of  one  of  de- 
Thrasher,  11  Gray,  460, 1858,  holding  fendants  was  held  admissible.  But 
that  evidence  of  prior  adultery  is  in-  this  is  not  safe  law. 
admissible,  is  justly  overruled  in  *  State  v,  Crowley,  13  Ala.  172, 1848. 
Thayer  v.  Thayer,  101  Mass.  Ill,  See,  also,  Com.  v,  Trider,  143  Mass. 
1869 ;  Com.  v.  Nichols,  114  Mass.  286,  180, 1887 ;  State  v.  Donovan,  61  lowa^ 
1873.  See  State  v,  Wallace,  9  N.  H.  278, 1883. 
516, 1838.     Contra,  as  to  incest,  Lovell  ^  Belcher  v.  State,  8  Humph.  63, 1847. 
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When  the  ofTence  is  with  an  unmarried  woman,  evidence  is  inad- 
missible to  show  that  she  had  been  delivered  of  a  child  which  might 
have  been  begotten  about  the  time  of  the  offence  charged.^ 

The  good  reputation  of  the  alleged  paramour  for  chastity  is 
admissible  for  the  defence,'  and  such  reputation  can  then  be  attacked 
by  the  prosecution. 

When  the  charge  is  notorious  cohabitation  in  adultery,  proof  of 
a  single  act  is  sufficient  to  convict.'  When  this  is  the  statutory 
charge,  notoriety  may  become  a  necessary  ingredient  of  proof.* 

§  173^.  Where  a  man  and  woman  are  jointly  indicted  and  tried 
for  living  together  in  adultery,  the  confessio.;8  of  the  one 
sions  ad-  party  are  evidence  against  such  party  f  but  not  after  the 
°^*"*  ®-  relation  has  ceased,  against  the  alleged  paramour.*  Nor 
can  there  be  a  joint  conviction  upon  one  act  of  adultery  confessed 
by  one  party,  coupled  with  another  act  confessed  by  the  other 
party .^  And  on  the  general  question  of  such  confessions  we  must 
keep  in  mind  the  rules  elsewhere  expressed  as  to  the  unreliability 
■of  confessions  as  proof  of  guilt.'  To  prosecutions  for  adultery  these 
rules  are  peculiarly  applicable.  Confessions,  in  such  cases,  may  be 
made  not  merely  under  a  mistake  of  fact  as  to  the  status  of  the  par- 
ties, but  may  be  self-serving,  as  where  their  object  is  to  help  out  a 
•divorce  procedure.  A  man,  to  enable  a  divorce  to  be  procured 
against  him  by  his  wife,  "  confesses  "  adultery.  He  is  subsequently 
indicted  for  adultery,  and  the  confession  is  put  in  evidence  against 
him.  But  if  the  confession,  as  self-serving,  would  not  be  ground 
for  the  divorce,  it  is  not,  for  the  same  reason,  sufficient  to  sustain  a 
conviction  for  adultery.  The  same  criticism  is  applicable  to  brag- 
ging confessions.^  The  miscreants  who  "confessed"  to  illicit  inter- 
course with  the  wife  of  James  II.,  when  Duke  of  York,  were  guilty 
of  a  conspiracy  to  slander;  but  they  could  not  have  been  convicted 

*  Com.  V.  O'Connor,  107  Maas.  219,  774, 1891.  But  see  State  v.  Donovan, 
1871.  61  Iowa,  278,  1883. 

«  Com.  V,  Gray,  129  Mass.  474, 1880.  •  Com.  v.  Thompson,  99  Maas.  444, 

See,  as  to  criminal  intent,  State  t;.  Cody,  1868 ;  Whart.  Crim.  Ev.  H  390  et  seq. 

Ill  N.  C.  725,  1892.  As  to  wliether  an  infant  can  be  pro- 

*  Supra,  3  1721  a ;  infra,  J  1747.  duced  in  court  to  prove  similarity,  see 

*  Infra,  J  1747.  And  see,  as  analo-  Whart.  Crim.  Ev.  I  313.  Ir^fra,  §  1744. 
gous  case,  Collum  v.  State,  10  Tex.  ^  Com.  v.  Cobb,  14  Gray,  57,  1859; 
App.  708, 1881.  Whart.  Crim.  PI.  &  Pr.  J  314. 

*  Lawson  v.  State,  20  Ala.  ^^,  1852.  *  Whart.  Crim.  Ev.  {J  623  et  seq. 
See,  however,  the  cautions  given  supra,  Supra,  §  1700. 

8  1696.    State  v.  Stubbs,  108   N.  C.       »  Whart.  Crim.  Ev.  2  627. 
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of  adultery,  an  offence  which  they  did  not  commit,  a  conviction  for 
which  would  have  disgraced  not  merely  themselves  but  their  intended 
victim.  To  support  convictions  in  such  cases  on  "  confessions  "  would 
establish  by  record  slanders  which  would  destroy  the  character  of 
the  person  slandered.^ 

§  1735.  The  party  with  whom  the  defendant  is  alleged  to  have 
committed  the  offence  is  a  competent  witness  for  either  paramour 
the  prosecution  or  the  defence,"  though  such  testimony  is  *  witneas 
to  be  regarded  as  requiring  corroboration  as  that  of  an  fence, 
accomplice.'  ^^^^^^ 

§  1736.  Neither  husbaud  nor  wife  can   be   a   witness  band  and 

.  ,  .  wife  not 

at  common  law  lor  or  against  the  other  m  prosecutions  witnesBes 
of  this  class.*      The  effect  of  statutes  on  this  point  is  uw'ae'to^ 
considered  in  another  work.*  each  other. 

v.    VERDICT. 

§  1737.  On  an  indictment  for  adultery  there  is  authority  to  the 
effect   that  there  may,  if  the  marriage  be  disproved,  be 
a  conviction  of  fornication,  when  the  latter   offence    is  conviction 
locally  indictable.*    But  the  safer  course  is  to  place  the  q^^^^"" 
two  offences  in  separate  counts. 

'  See  cases  cited  in  Whart.  on  £v.  1855 ;   State  v,  Armstrong,  4  Minn. 

(2d  ed.)  i  1220.  That  in  such  cases  con-  335,  1860 ;  State  v,  Berlin,  42  Mo.  572, 

fessions  may  corroborate  marriage,  see  1868 ;  Thomas  v.  State,  14  Tex.  App. 

Cameron  v.  State,  14  Ala.  546, 1848.  70, 1883.    As  to  pecaiiar  Iowa  statute, 

''  State  V,  Colby,  51  Vt.  291, 1878  ;  see  State  v.  Dingee,  17  Iowa,  232, 1864; 

People  V.  Knapp,  42  Mich.  267, 1879 ;  State  v.  Guest,  100  N.  C.  410, 1888 ; 

State  V.  Crowley,  13  Ala.  172,  1848 ;  U.  S.  v.  Jones,  32  Fed.  Rep.  569, 1887, 

Butter  v.  State,  4  Tex.  App.  57, 1878  ;  and  note.    The  oath  of  a  wife  will  not 

People  V.  Hendrickson,  353  Mich.  525,  sustain  a  warrant  of  arrest  for  adultery. 

1884 ;  State  v.  Stubbs,  108  N.  C.  774,  Com.  v.  Jailer,  1    Grant,  (Pa.)   218, 

1891 ;  U.  S.  V,  Bredemeyer,  6  Utah,  1855. 

143, 1889,  where  defendant  was  allowed  *  Whart.  Crim.  Ev.  {  400.    State  v. 

to  attack  the  character  of  the  witness  McDuffie,  107  N.  C.  885,  1890 ;  Lord 

to  affect  her  credibility.  v.  State,  17  Nebr.  526, 1885. 

»  Merritt  v.  State,  10  Tex.  App.  402,  •  Whart.  Cr.  PI.  &  Pr.  H  736  et  seq.; 

1881 ;  Williams  v.  State,  86  Ga.  548,  Resp.  v.  Roberts,  2  Dall.  124, 1791 ;  1 

1890;    State  v.  Henderson,  84  Iowa,  Yeates,6,1791 ;  Statet;.Cowell,4Ired. 

161, 1891 ;  State  v,  Ean,  (Iowa)  58  N.  231,  1844;  contra,  State  v,  Pearce,  2 

W.  Rep.  898, 1894.  Blackf.  318, 1830 ;  State  v.  Hinton,  6 

^  Whart.  Crim.  Ev.  U  390  et  seq,;  Ala.  864,  1844;  though  see  Smither- 

State  V.  Burlingham,  15  Me.  104, 1838 ;  man  v.  State,  27  Ibid.  23,  1855.    See, 

Com.  V.  Jailer,  1    Grant,  (Pa.)  218,  also.  State  v.  Summers,  98  N.  C.  702, 

581 


§  1738.]  CBIMES.  [book  II. 

§  1737  a.  One  defendant  may  be  acquitted  without  involving  the 
acquittal  of  the  other.  ^ 


VI.    ATTEMPTS  AND  SOLICITATIONS. 

§  1738.  The  law  of  attempts  has  been  discussed  in  a  prior  chap- 
ter, to  which  the  reader  is  referred.*  Solicitation  of 
commSof-  another  to  commit  adultery  may  be  an  offence  at  com- 
dictabie  °^^°  ^^  '^^  those  States  where  both  parties  may  be  con- 
victed of  the  adulterous  act,'  though,  unless  there  is 
something  more  than  mere  invitation,  this  may  be  doubted.^  But 
it  is  otherwise  where  the  statute  defining  the  offence  makes  the 
party  soliciting  incapable  of  committing  the  offence.^  The  woman's 
will  is  interposed  between  his  intent  and  the  act ;  and  hence,  on 
the  principles  previously  developed,*  he  cannot  be  convicted  of  the 
mere  solicitation. 

1887,  where  on  an  indictment  for  for-  case,  for   the    reasons    above    given 

nication  and  adultery,  defendant  was  (supra,  i  1730),  cannot  be  sustained, 

convicted,  though    evidence   proved  Siee,  also,  Watson  v.  State,  18  Tex. 

that  he  was  guilty  of  rape  also.    Com.  App.  76,  1882.  See  infra,  i  1745. 

V.  Burk,  3  Lane.  Law  Rev.  138, 1885.  *  Supra,  H  173  et  seg. 

^  State   V.  Sandas,  30    Iowa,  582,  »  State  v.  Avery,  7  Conn.  267, 1828. 

1870 ;  State  v.  Donavan,  61  Ibid.  278,  *  Supra,  i  179.    State  v.  Butler,  8 

1883;  Alonzo  v.  State,  15  Tex.  App.  Wash.  194,  1894. 

378, 1884.    See,  however.  State  v.  Par-  *  Smith  v.  Com.,  54  Pa.  209,  1867  ; 

ham,  5  Jones,  (N.  C.)  416,  1858;  State  State  v.  Goodrich,  84  Wis.  359,  1893. 

V.  Mainor,  6  Ired.  340, 1846,  which  last  «  Supra,  J  179. 


POINTS  REQUESTED  FOR  THE  DEFENCE  IMPROPERLY 
REFUSED,  AND  ERRONEOUS  CHARGES. 

Adultery  With  One  of  Kin. 

Where  an  Ohio  statute  distinguishes  adultery  as  committed  by  persons 
nearer  of  kin  by  blood  or  affinity  than  cousins,  and  the  evidence  showed  that 
defendant  had  had  intercourse  with  his  wife's  brother's  wife,  defendant  re- 
quested the  court  to  charge  that  if  they  found  the  facts  to  be  as  stated,  they 
should  return  a  verdict  of  not  guilty.  The  court  refused,  and  charged  the 
Jury  that  if  the  parties  were  related  by  marriage,  as  stated,  then  "  the  said 
Ann  Rafferty  was  the  sister  by  affinity  (commonly  known  as  sister-in-law)  of 
said  defendant,  Alfred  Chinn,  and  that  they  were  nearer  akin  by  affinity 
than  cousins."  Held  error.  Chinn  v.  State,  47  Ohio,  575,  1890.  Supra, 
i  1721. 
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CHAP.  XXXII.]  ADULTERY. 

Failing  to  Call  the  Other  Principal  as  Witness. 

On  the  trial  of  defendant,  charged  with  committing  adultery  with  one 
Vamella  Smith,  the  court  charged  the  jury  that  Mrs.  Smith  could  not  be 
subpoenaed  and  testify  to  her  guilt ;  "  but  the  defendant  might  have  sub- 
poenaed her  if  he  was  innocent  and  she  was  innocent,  and  have  her  swear  to 
that  fieu;t ; "  that  he  did  not  do  this,  and  it  was  a  circumstance  against  him. 
There  was  no  proof  before  the  court  that  the  defendant  knew  where  Mrs. 
Smith  was.  Held  error.  People  v.  Sharp,  63  Mich.  523,  1884.  Supra, 
i  1733. 

The  Inference  of  Adultery  from  Opportunity  is  for  the  Jnry  to  Draw. 

The  court  charged  the  jury :  "The  fact  that  a  married  man  makes  frequent 
visits  in  the  daytime,  and  sometimes  at  night,  to  the  house  of  a  woman  of  known 
bad  reputation,  without  any  legitimate  business,  is  a  fact  tending  to  show  an 
adulterous  connection  between  them."  The  evidence  that  defendant  had  no 
legitimate  business  at  the  said  house  was  wholly  negative  in  its  character 
and  did  not  exclude  a  contrary  inference.  Held  the  charge  was  erroneous. 
Hall  V,  State,  88  Ala.  236, 1889.    /Sktpra,  i  1733. 

Marrying  When  First  Husband  Has  Been  Unheard  of  for  Seven  Years. 

Where  a  man  in  good  faith  married  and  cohabited  with  a  woman  whose 
husband  had  been  absent  for  more  than  seven  years  together  without  being 
heard  from,  and  the  man  was  indicted  for  adultery,  the  judge  instructed  the 
jury  that  "  if  they  were  satisfied  that  the  intercourse  took  place  as  alleged, 
it  would  be  adultery  if  the  former  husband  was  still  living,  although  the  de- 
fendant had  no  knowledge  or  belief  that  he  was  alive."  Held,  on  appeal,  that 
"  The  proper  instructions  to  the  jury  in  a  case  like  the  present  would  be  that 
if  it  appeared  that  the  husband  had  absented  himself  from  his  wife  and  re- 
mained absent  for  the  space  of  seven  years  together,  a  man  who  should 
under  the  existence  of  such  circumstances,  and  not  knowing  her  husband  to 
have  been  living  within  that  time,  in  good  faith  and  in  the  belief  that  she 
had  no  husband,  intermarry  with  her  and  cohabit  with  her  as  his  wife,  would 
not  by  such  acts  be  criminally  punishable  for  adultery,  although  it  should 
subsequently  appear  that  the  former  husband  was  then  living."  Com.  v. 
Thompson,  6  Allen,  591, 1863. 
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§  1741.]  CRIMES.  [book  II. 


CHAPTER    XXXIII. 


FORNICATION. 


I.  Nature  of  Offence. 

Fornication  not  a  misdemeanor 
at  common  law,  {  1741. 
II.  Indictment. 

Indictment  must   conform  to 
statute,  i  1742. 
III.  Evidence. 

Facts  of  case  must  be  made  out, 
i  1744. 


rv.  Verdict. 

May  be  conviction  of,  under  in- 
dictment for  adultery,  i  1745. 
If    rape   be    proved,    offence 
merges,  2  1746. 
Points  fob  Defence  Improperly 
Refused,     and      Erroneous 
Charges.      (See  end  of  chap- 
ter.) 


I.    NATURE  OF  OFFENCE. 

§  1741.  It  is  not  proposed  to  treat,  in  this  place,  of  the  proceed- 
ings established  by  the  statutes  of  the  several  States  in 
demeanor  cases  of  bastardy.  They  partake  essentially  of  the 
at  common  character  of  civil  process;  and  though  in  one  or  two  in- 
stances they  assume  the  shape  of  prosecutions,  they  can- 
not be  regarded  as  belonging  exclusively  to  criminal  law.^  Forni- 
cation, according  to  the  better  view,  is  not  in  this  country  a  misde- 
meanor at  common  law  f  and  though  the  prevalent  opinion  appears 
to  be  that  unless  the  offence  partakes  of  the  nature  of  public  and 
offensive  lewdness,  it  is  not  at  common  law  indictable,^  yet  the  ques- 
tion has  been  put  to  rest,  in  most  of  the  States,  by  express  statutory 
prescription.  The  nature  of  the  evidence  in  cases  of  sexual  inter- 
course has  been  already  noticed  under  the  head  of  adultery.* 

*  That  bastardy  cases  are  quasi  crim-  Moore,  1  Swan.  136,  1851;  Brooks  v, 

inal,  see  Van  Tassel  v.  State,  69  Wis.  State,  2  Yerg.   482,  1831 ;    State   v. 

351, 1884.  Smith,  32  Tex.  167, 1869.    See  Grouse 

»  See  Pollard  v.  Lyon,  91  U.  S.  225,  v.  State,  16  Ark.  666,  1855 ;  Pruner  v, 

1875;   State  v.  Way,  6  Vt.  311,  1884.  Com.,  10  Va.  L.  J.  520,  1886;  Brown 

See  supra,  J  1717.  v.  State,  (Miss.)  8  So.  Rep.  257, 1890  ; 

»  R.  V.  Pierson,  1  Salk.  382,  1796 ;  Thomas  v.  State,  28  Tex.  App.  300, 

State    V.  Cooper,   16  Vt.  561,  1844;  1889. 

Smith  V.  Minor,  Coxe*s  R.  16,  1790  ;  *  Supra,  i  1733.    For  definition,  see 

Anderson  v.  Com.,  6  Rand.  627, 1826 ;  Hood  v.  State,  56  Ind.  263, 1877. 

Com.  V,  Isaacs,  Ibid.  634,  1826 ;  Com.  As  to  the  distinction,  in  respect  to 

V.  Jones,  2  Gratt.  655,  1845 ;  State  v.  weight  of  evidence,  between  civil  and 

Brunson,  2  Bailey,  149, 1831 ;  State  v.  criminal  procedure  in  this  relation,  see 
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II.  INDICTMENT. 

§  1742.  As  the  offence  is  usually  statutory,  the  indictment  must 
introduce  the  statutory  requisites.^      The  participants,  as 
in  adultery,  may  be  jointly  indicted.^  ment  must 

The  fact  that  the  defendants  are  not  married  to  each  ^^^J^  ^ 
other  need  not,  as  a  general  rule,  be  averred,  when  the 
statutory  term  ''  fornication  "  is  used  f  and  the  precedents  in  use 
mostly  rest  on  this  view.^  In  Massachusetts,  however,  and  in  those 
States  in  which  fornication  has  a  special  penalty  when  committed 
with  single  women,  it  is  necessary  to  aver  that  the  parties  were 
single  and  unmarried,^  though  it  is  otherwise  when  these  conditions 
are  not  essential  to  the  offence.*  Wherever,  in  other  words,  forni- 
cation is  used  as  a  nomen  generalimmum  to  cover  sexual  inter- 
course with  persons  both  unmarried  and  married,  different  penalties 
being  assigned  to  tlie  two  cases,  then  the  indictment  must  either 
negative  or  affirm  marriage.  But  this  is  not  the  case  where  the 
term  is  used  to  designate  sexual  intercourse  by  an  unmarried 
person. 

III.  EVIDENCE. 

§  1744.  The  prosecution  must  show  as  part  of  its  case  that  the 
parties  were  not  married  to  each  other.^ 

Robbins   v.    Smith,    47    Conn.    182,  1879.    See  Powell  v.  State,  12  Tex. 

1879.  App.  238,  1882.    As  to  jurisdiction, 

The  North  German  Code  has  struck  see  McGrary  v.  Rivington,  (Ohio)  2 

a  line  in  this  respect  which  is  well  Am.  L.  J.  79 ;  6  Crim.  Law  Mag.  283, 

worthy  of  notice.     Declining  to  make  1886 ;    King  v.  People,  7  Colo.  224, 

fornication  the  subject  of  general  pros-  1883;  Jones  v.  State,  29  Tex.  App. 

ecution,  it  specifies  the  following  in-  347,  1891.    See  Com.  v,  Lloyd,  141 

stances  when  unchastity,  or  attempts  Pa.  28, 1891,  as  to  place  of  prosecu- 

at  unchastity,  are  to  be  punished :  tion. 

1.  When  there  is  an  abuse  of  a  situa-  *  Supra,  J  1730.    State  v.  Cox,  N.  C. 
tion  of  trust  or  power  (e.  g.,  guardians,  T.  Rep.  165,  1817 ;  Ledbetter  v.  State, 
pastors,  teachers,  tutors,  physicians,  21  Tex.  App.  344,  1886. 
superintendents,  or  attendants  in  hos-  ^  State  v.  Gooch,  7  Blackf.  468, 1845. 
pitals  and  asylums).  *  Whart.  Prec.  in  loco, 

2.  When  a  woman  is  seduced  under  *  Com.  v.  Murphy,  2  Allen,  163, 
promise  of  marriage.  1861.    See  Hopper  v.  State,  19  Ark. 

3.  When  a  girl  under  sixteen,  with  143, 1857. 

or  without  promise  of  marriage,  is  se-  •  Wells  v.  State,  9  Tex.  App.  160, 

duced.    Bemer,  Lehrbuch,  etc. ,  i  186.  1 880 ;  Gaunt  v.  State,  50  N.  J.  L.  490, 

*  State  V.  Lashley,  84  N.  C.  754,  1888,  52  N.  J.  L.  178,  1889. 

1881 ;  State  v.  Johnson,  69  Ind.  85,  '  Territory  v,  Whitcomb,  1  Mont. 
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Facto  of  How  illicit  intercourse  is  to  be  established  has  been 

J^J^*^  already  discussed.'  Proof  of  resemblance  of  an  infant 
oot  to  the  allied  £Either  may  be  corroborated  by  inspection.' 

When  bastardy  is  an  ingredient  in  the  case^  it  is  no  defence  that 
about  the  time  of  the  allied  impregnation  the  woman  in  question 
had  intercourse  with  other  men.' 

To  a  charge  of  bastardy  the  marriage  of  the  parties  prior  to  the 
birth  of  the  child  is  a  defence.^ 

It  has  been  held  that  the  limitation  that  there  is  to  be  no  con- 
viction when  there  is  reasonable  doubt  of  guilt,  does  not  apply  to 
bastardy  prosecutions,  which  are  quasi  civil,  and  are  determined  by 
preponderance  of  proof.* 

IV.   VERDICT. 

§  1745.  Aa  already  seen^  it  has  been  held  in  some  jurisdictions 
Maj  be  ^^^^  on  an  indictment  for  adultery  there  can  be  a  convic- 
of  on^'r*^  tion  of  fomication,*  though  this,  on  principle,  is  at  com- 
indict-        mon   law  open   to  doubt,  as  the  offences  differ  not  so 

ment  for  i    •      i  •     i  •    i 

adultery,     much  in  degree  as  m  kind. 

359, 1871.    That  the  indictment  need  C.  893, 1889.    Competency  of  circam- 

not  aver  non-marriage,  see  State  v.  stantial  evidence ;  State  v.  Austin,  108 

Stephens,  63  Ind.  542, 1 878 ;  Territory  N.  C.  780, 1891 ;  Ham  v.  State,  (Tex.) 

V.  Jaspar,  7  Mont.  1,  1887.  15  S.  W.  Rep.  405, 1890 ;  Ledbetter  v 

*  Supra,  i  1788.  State,  21  Tex.  App.  344,  1886 ;  State 

Evidence  that  the  complainant,  in  a  v.  Rinehart,  106    N.  C.  787,  1890 

bastardy  process,  had  criminal  inter-  Davis  v.  State,  (Gra.)  17  S.  E.  Bep 

course  with  a  man,  other  than  the  re-  336, 1893. 

spondent,  less  than  seven  and  a  half  '  Whart.  Grim.  Ev.  (9th  ed.)  i  312 

months  before  the  birth  of  her  child,  but  see  Keniston  v,  Bowe,  16  Me.  38 

is  inadmissible,  in  the  absence  of  evi-  1839 ;  Bisk  v.  State,  19  Ind.  152, 1862 

dence  that  the  birth  was  premature.  State  v.  Danforth,  48  Iowa,  43,  1878 

Bonan  v.  Dugan,  126  Mass.  176, 1879;  State  v.  Smith,  54  Ibid.  104, 1880.  Bat 

Gaunt  V.  State,  52  N.  J.  L.  178, 1889.  see  La  Matt  v.  State,  128  Ind.  123, 1890 

"  House  of  ill-fame  "  and  "  prostitute  "  »  State  v.  Parish,  83  N.  C.  613, 1880 

defined.    State  v.  Clark,  78  Iowa,  492,  *  Moran  v.  State,  73  Ind.  208, 1880 

1889 ;  Van  Dolsen  v.  State,  1  Ind.  »  Semen  v.  People,  42  Mich.  141. 

App.  108,  1890;  Burger  v.  State,  81  1879. 

Ga.  196, 1888 ;  State  v.  Pippin,  88  N.  •  Supra,  i  1737.  In  a  prosecution 
C.  646, 1883.  As  to  admissibility  of  for  fornication  and  adultery  if  one  de- 
confessions  of  principals;  King  v.  fendant  is  acquitted,  a  verdict  of  guilty 
People,  (Colo.)  2  W.  CoaBt  Bep.  307,  cannot  be  rendered  against  the  other. 
1884 ;  Perigo  v.  State,  25  Tex.  App.  State  v,  Binehart,  106  N.  C.  787, 1890. 
533, 1888.  Evidence  of  prior  acts  of  But  see  Ledbetter  v.  State,  21  Tex. 
defendant ;  State  v.  Wheeler,  104  N.  App.  344, 1886. 
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CHAP.  XXXm.]  FORNICATION.  [§  1746. 

§  1746.  Where  the  doctrine  of  merger  obtains,  the  de- 
fendant, in  a  prosecution  for  fornication,  must  be  acquitted  be^nipe 
if  rape  be  proved,^  and  independently  of  the  question  of  off«^<» 
merger  there  is  strong  authority  to  the-  effect  that  where 
fornication  implies  assent  in  both  parties,  there  can  be  no  convic- 
tion unless  such  assent  be  proved.^ 

^  Supray  2  1344 ;  Whart.  Or.  PL  &  JJ  1344,  1724.    As  to  diflference  be- 

Pr.  I  464 ;  Com.  v.  Parr,  5  W.  &  S.  846,  tween  fornication  and  rape,  see  People 

1843;    cited  mpra,  {  554;    State  v.  v.  De  Groat,  39  Mich.  124,  1878. 
Lewis,  48    Iowa,  578,  1878.    Supra,       *  See  infra,  §  1751. 


POINTS  BEQUESTED  FOB  THE  DEFENCE  IMFEOPEBLY 
BEFUSED,  AND  EBBONEOUS  CHABGE8. 

The  Weight  of  the  Evidence  for  the  Jury  in  Texas. 

The  court  charged  the  jury  that  "  the  law  does  not  contemplate  that  it  is 
necessary  for  testimony  stating  the  seeing  of  the  act  of  fornication.  If  the 
testimony  or  evidence  are  by  circumstances  such  as  would  lead  you  to  believe 
the  defendants  committed  fornication  you  will  find  defendants  guilty.  .  .  . 
A  confession  is  of  the  most  weighty  nature  in  law."  Held  error.  Ledbetter 
v.  State,  21  Tex.  App.  344, 1886.    Supra,  §  1744. 
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CHAPTER    XXXIV. 


ILLICIT  COHABITATION ;  INCEST :  "  MISCEGENATION." 


I.  Illicit  CoHABiTATiOK. 

Offence  must  be  continuoos  and 

lewd,  i  1747. 
Statutes  must  be  followed  in 

indictment,  { 1748. 
Proof  is  inferential,  {  1748  a. 
Void    marriage    no    defence, 

{  1748  ft. 
II.  Incest. 

Is  an  offence  at  common  law, 

i  1749. 


Constituents  of  offence  must  be 

made  out,  {  1760. 
Question  whether  offence  &lls 

when  there  is  rape,  {  1751. 
Scienter  is  essential,  {  1752. 
Relationship  provable  by  ad- 
missions, 2 1763. 
III.  "Miscegenation." 

Offence  is  statutory,  {  1764. 
Points  for  Defence  Impkoperly 
Refused,     and      Erroneous 
Charges.    (See  end  of  chapter.) 


I.  illicit  cohabitation. 

§  1747.  Statutes  exist  in  many  States  making  specifically  in- 
dictable illicit  cohabitation.^  In  some  aspects  (c.  g.y  when 
muBt  be  ^he  offence  is  a  common  scandal)  such  cohabitation  is  a 
and^iewT*  ^'^^'^ce,  and  may  be  indicted  as  such.*  But  there  may 
be  cases  of  "  illicit  cohabitation/'  or  "  living  in  adultery," 
or  "  living  in  fornication,"  which  are  not  nuisances,  and  which  dis- 
tinctively fall  within  the  range  of  the  statutes  now  before  us.  In 
such  cases  the  evidence  necessary  to  support  a  prosecution  must  be 
something  more  than  that  of  a  single  act  of  adultery  or  fornica- 
tion,^ or  even  of  several  such  acts  when  disconnected  and  secret.* 
A  settled  and  recognized  continuance  in  a  state  of  adultery  or  for- 
nication, though  only  for  a  short  time,  must  be  shown  f  and  the 

»  The  act  of  Congress  of  March  22,  621,  1888;  U.  S.  v.  Bassett,  5  Utah, 

1882,  prohibits  cohabiting  with  more  131,  1887 ;  U.  S.  v.  Tenney,  8  Crim. 

than  one  woman.    U.  S.  v.  Snow,  4  Law  Mag.  486,  1886. 

Utah,  280, 1886 ;  U.  S.  v.  Harris,  5  Utah,  *  See  supra,  i  1446. 

436,  1888 ;  U.  S.  v,  Higgerson,  46  Fed.  »  Smith  v.  State,  39  Ala.  564,  1865 ; 

Rep.  750, 1891 ;  U.  S.  v,  Peay,  5  Utah,  Luster  v.  State.  23  Fla.  339, 1887. 

263, 1887 ;  U.  S.  v,  Eldredge,  5  Utah,  *  Granberry  v.  State,  61  Miss.  440, 

189,  1887 ;  U.  8.  v.  Smith,  5  Utah,  1884 ;  Com.  v,  Catlin,  1  Maas.  8, 1804. 

232,  1887;  U.  S.  v.  Clark,  5  Utah,  *  Com.  v.  Calef,  10  Mass.  153, 1813; 

226,  1887;  U.  S.  v.  Harris,  6  Utah,  Searls  v.  People,  13  111.  597,  1852; 
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allegation  is  sustained  by  proof  of  adulterous  visits  once  a  week  for 
seven  months.^  But  living  together  adulterously  for  a  single  day 
is  "  living  together  in  adultery,"  supposing  it  is  part  of  an  intended 
adulterous  arrangement.'  And  when  the  statute  uses  the  term 
"  notorious,"  notoriety  must  be  proved.'  But  the  offence  is  not 
made  out  by  proof  of  cohabitation  under  an  honest  belief  in  mar- 
riage.* 

Miner  v.  People,  68  Ibid.  69,  1871 ;  pie,  10  Mich.  241,  1862 ;  Maull  v. 
State  V.  Gartrell,  14  Ind.  280,  1860 ;  State,  37  Ala.  160,  1861 ;  State  v. 
State  V.  Marvin,  12  Iowa,  499,  1861 ;  Byron,  20  Mo.  210,  1864 ;  State  v. 
McLeland  v.  State,  26  Ga.  477, 1868 ;  Foster,  21  W.  Va.  767, 1883.  "  Lewd- 
State  V,  Glaze,  9  Ala.  283, 1846 ;  Smith  ness,''  under  the  statute,  does  not  by 
V,  State,  89  Ibid.  664, 1866 ;  Quartemas  itself  require  the  elements  of  publicity 
V,  State,  48  Ibid.  269,  1872;  State  v,  and  notoriety.  Com.  v.  Lambert,  12 
Crowner,66  Mo.  147, 1874 ;  Richardson  Allen,  177, 1866. 
V,  State,  37  Tex.  346,  1872 ;  People  v.  '  Collins  v.  State,  14  Ala.  608, 1848. 
Gates,  46  Cal.  62, 1873.  As  to  Texas  *  Hall  v.  State,  63  Ala.  463,  1876. 
statute,  see  Powell  v.  State,  12  Tex.  See  State  v.  Way,  6  Nebr.  283, 1877. 
App.  288, 1882.  »  Wright  v.  State,  6  Blackf.  368. 

For  other  cases,  see  State  v,  Lyerly,  1840 ;    People  v.  Gates,  46  Cal.  62, 

7  Jones,  (N.  C.)  158, 1869 ;  Wasden  v.  1873;  State  v.  Crowner,  66  Mo.  147, 

State,   18  Ga.  264,   1866;    Maull  v.  1874.    In  this  case  Vories,  J.,  said: 

State,  37  Ala.  160,  1861;    State    v,  "The  defendants    in   this    case    are 

Byron,  20  Mo.  210,  1864 ;  and  cases  charged  with  Hying  in  a  state  of  open 

cited  supra,  2  1721  a ;  Com.  v.  Dill,  and  notorious  adultery.    The  offence 

166  Mass.  226, 1892.  consists  of  an    open   and  notorious 

Something  more  than  occasional  il-  living  or  cohabiting  together ;  occa- 
licit  intercourse  must  be  shown.  New-  sional  illicit  intercourse  will  not  con- 
man  V,  State,  69  Miss.  393,  1891 ;  stitute  the  offence.  The  statute  was 
Searls  v.  People,  13  111.  697,  1862;  intended  to  provide  against  persons 
Collins  V,  State,  14  Ala.  608,  1848 ;  who,-  in  defiance  of  morality  and  of 
Quartemas  v.  State,  48  Ibid.  269, 1872 ;  the  good  or  well-being  of  society, 
Carotte  v.  State,  42  Miss.  334, 1868 ;  should  openly  live  together ;  they  must 
CoUum  V,  State,  10  Tex.  App.  708,  reside  publicly  in  the  face  of  society 
1881.  as  if  the  conjugal  relation  existed  be- 

Exposing  the  person  indecently  to  tween  them ;  their  illicit  intercourse 

one  woman  is  "open  lascivious  be-  must  be  habitual."    It  is  not  neces- 

havior."     State  v,   Millard,  18    Vt.  gary  to  show  that  both  parties  had  a 

674, 1846.    That  there  can  be  no  con-  guilty  intent.    State  v,  Cutshall,  109 

viction  of  "  living  together  in  fomi-  N.  C.  764, 1891 ;  Searls  v.  People,  13 

cation  "  under  an  indictment  for  "  liv-  111.  697,  1862;  State  v,  Gartrell,   14 

ing  together  in  adultery,"  has  been  Ind.   280,  1860 ;  State  v,  Marvin,  12 

held  in  Smitherman  v.  State,  27  Ala.  Iowa,  499,  1861 ;  Hinson  v.  State,  7 

23,  1866.    See  iupra,  {  1746.    Under  Mo.  244,  1841.    See  CoUum  v.  State, 

a  statute  prohibiting  lewdly,  etc., "  co-  10  Tex.  App.  708, 1881. 

habiting  to^re^A^r,"  "  together"  is  essen-  *  Com.  v,  Munson,  127  Mass.  469, 

tial  to  the  offence.    Delaney  v,  Peo-  1879. 
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§  1748.  Of  the  indictmeDts  for  this  class  of  cases,  the  statutes 
statutes  b^i°g  so  various,  it  is  only  possible  at  present  to  observe 
™^  ^  ^^^^  ^  them  the  ordinary  rules  of  statutory  indictments 
in  indict-  must  be  applied.^  One  distinctive  feature  may  be  here 
™®**  *  noticed — that  a  continuandoy  though  proper,  is  not  essen- 
tial, when  a  single  period  of  adulterous  or  lascivious  living  is  the 
object  of  prosecution,  or  when  illicit  intercourse  on  a  particular  day 
is  part  of  a  guilty  system.^ 

The  question  of  joinder  of  defendants  is  the  same  as  in  adultery, 
and  has  been  already  noticed.'  But  it  has  been  held  that  under 
statute,  where  the  offence  is  not  necessarily  joint,  and  where  there 
is  a  severance  on  trial,  one  defendant  may  be  acquitted  and  the 
other  convicted.^  The  indictment  may  be  joint  or  several  where 
the  statute  does  not  make  the  offence  joint.^ 

The  sexes  of  the  parties  need  not  be  specifically  averred,*  unless 
required  by  local  statute.^ 

§  1748  a.  The  evidence,  in  cases  of  this  class,  is  of  the  same  char- 
Evidence  *^^^  ^  *^*^*  ^y  which  adultery  is  establinhed.®  Unless 
infcren-  "  reputation  "  be  made  by  statute  an  element  of  the  offence, 
proof  of  such  reputation   is  inadmissible.^    Confessions 

*  Supra,  i  1730 ;  Whart.  Or.  PI.  &  son  v.  State,  7  Mo.  244,  1841.    See 
Pr.  22  220  et  seq. ;  State  w.  Osborne,  Com.  «.  Wood,  4  Gray,  11, 1855. 
69  Mo.  143,  1878 ;  Edwards  v.  State,       »  Sapra,  \  1730.    See,  as  to  plead- 
10  Tex.  App.  25,  1881 ;   Collum  v.  ing,  State  v.  Foster,  21  W.  Va.  767, 
State,  Ibid.  708,  1881 ;  King  v.  Peo-  1883. 

pie,  7  Colo.  224, 1888.  See,  also,  State  ^  State  v.  Caldwell,  8  Baxt.  576, 
v.  Lashley,  84  N.  C.  754,  1881;  Ed-  1876;  Wasdenv.  State,  18  Ga.  264, 1856. 
wards  v.  State,  10  Tex.  App.  25, 1881.  »  Scott  v.  Com.,  77  Va.  344, 1877. 
When  the  statute  requires  that  the  •  State  v,  Lashley,  84  N.  C.  754, 
offence  should  be  open  and  notorious,  1881 ;  McLeod  v.  State,  35  Ala.  395, 
this  must  appear  in  the  indictment.  1860. 

State  V.  Johnson,  69  Ind.  85,  1879.       "^  State  v.  Dunn,  26  Ark.  34, 1870. 
In    "  common     habitation  "    means      ^  Supra,  i  1733.     See  Bush  v.  State, 
dwelling  together.    SuUiyan  v.  State,  37  Ark.  215,  1881 ;  Peak  v.  State,  10 
32  Ark.  187, 1877.    See  Com.  v.  Dill.   Humph.  99, 1849.    That  indecent  ex- 
159  Mass.  61, 1893.  ^  posure  of  person  may  sustain  an  in- 

It  is  not  sufficient  to  charge  the  de-  dictment  for  "  gross  lewdness  and  las- 
fendant  generally  in  the  words  of  the  civious  liehayior,"  under  statute,  see 
statute,  but  the  specific  act  in  which  Com.  v.  Wardell,  128  Mass.  52, 1880. 
the  lewdness  is  displayed  must  be  The  jury  are  the  judges  of  what 
specified.  Dameron  v.  State,  8  Mo.  facts  and  circumstances  constitute 
494, 1844.  lewd    and     lascivious     intercourse. 

"  State  V.  Glaze,  9  Ala.  283, 1846;   Pinson  v.  State,  28  Pla.  735, 1891. 
Hallv.  State,  53  Ibid.  463, 1875;  Hin-       •  Buttram  v.    State,  4    Cold.  171, 
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are  admissible  in  such  cases,  subject  to  the  cautions  already 
expressed.  And  it  has  been  held  admissible  for  a  woman  charged 
with  illicit  sexual  relations  to  show  that  her  physical  condition 
made  the  offence  improbable.^ 

§  1748  6.  it  is  no  defence  that  the  parties  were  mar-  y^.^  ^^_ 
ried,  if  the  marriage  be  not  recognized  as  legal  by  the  law  'riaRe  no 
of  the  prosecuting  State. 

II.    INCEST. 

§  1749.  Incest  at  common  law  is  the  sexual  connection  between 
parties  lineally  related  or  related  collaterally  in  the  first 
degree.     On  the  principles  already  stated  in  respect  to  offence  at 
adultery,  incest  is  a  common  law  offence  in  the  United  common 
States  f  though,  for  the  reason  that  the  subject  is  generally 
absorbed  by  statute,^  no  decision  as  to  its  common  law  character 
can  be  cited.* 

§  1760.  In  Ohio,  emissio  aeminis  was  once  essential   to  consti- 
tute the  offence;*  but  this   ruling  was  peculiar  to  that  Q^j^g^it^. 
State,  and  by  statute  this  is  no  longer  essential.     Else-  ©nts  of 
where  the  mere  fact  of  marriage  is  adequate  to  sustain  must  be 
the  indictment,  without  proof  of  carnal  knowledge.^  made  out. 

1867.  See  Belcher  v.  State,  8  Humph,  daughter  is  incest.    People  v.  Lake, 

68, 1847.  110  N.  Y.  61, 1888. 

»  Toney  v.  State,  60  Ala.  97, 1877.  *  The  grounds  for  the  signal  pun- 

'  Com.  V,  Munson,  127  Mass.  459,  ishment  of  incest  are  the  following: 
1879 ;  Grisham  v.  State,  2  Yerg.  689,       1.  Physically  nature  requires,   for 

1881 ;  People  v,  CJolton,  2  Utah,  467,  proper  human  development,  that  chil- 

1880.  dren  should  be  propagated  by  parents 

'  See,  corUray  State  v.  Keesler,  78  N.  of  separate  families. 
C.  469,  1878 ;  State  v.  Smith,  30  La.       2.  A   sexual    connection   between 

An.  846, 1878.  persons  of  the  same  family  has  in  it  a 

*  U.  S.  V,  Hiler,  1  Morris,  830,  horror  naturalis  incompatible  with  a 
1844;  Com.  v,  Groodhue,  2  Mete.  193,  permanent  and  peaceful  union. 
1840 ;  People  v.  Harriden,  1  Park.  C.  3.  If  sexual  intercourse  between 
R.  344,  1862;  Howard  v.  State,  11  children  of  the  same  family  be  not  de- 
Ohio  St.  828, 1860 ;  Cook  v.  State,  11  nounced  as  highly  penal,  and  stigma- 
Ga.  63,  1862 ;  People  v,  Murray,  14  tized  with  the  severest  reprobation,  it 
Oal.  169, 1869.  wonld  be  slid  into  in  early  youth,  and 

In  Ohio  sexual  intercourse  between  society  destroyed  in  its  nursery.    See 

a  brother-in-law  and  sister-in-law  is,  Bemer,  {  173. 

under  the  statute,  incest.    Stewart  v,      '  Noble  v.  State,  22  Ohio  St.  641, 

State,  39  Ohio  St  162,  1883.    As  to  1872. 

indictment,  see  Noble  v.  State,    22      ^  State  v.  Schaunhurst,  34   Iowa, 

Ibid.  641, 1872.  647, 1872 ;  Simon  v.  State,  (Tex.)  20 

Intercourse   with    an    illegitimate  S.  W.  Rep.  716, 1892. 
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The  lex  fori  is  the  arbiter  of  the  qaestion  of  relatioDship.' 
The  relation  of  step&ther  and  stepdanghter,  under  the  Ohio 
Btatate,  has  been  ruled  not  to  exist  after  the  termination,  by  death 
or  divorce,  of  the  marriage  relation  between  the  stepfather  and  the 
stepdaughter's  mother.'  To  establish  such  a  relationship  the  mar- 
riage of  the  step&ther  and  mother  must  be  shown  by  the  prose- 
cution.* 

§  1751.  Whether  to  incest  consent  of  both  parties  is  necessary 
QoMtion  ^^  '^^^'^  much  discussed.  If  it  be,  then,  should  it 
vhen  there  appear  that  the  carnal  intercourse  was  effected  by  force 
on  the  man's  part,  there  can  be  no  conviction  of  incest. 
This  view  has  been  taken  by  a  majority  of  the  Supreme  Court  of 
Iowa  ;*  and  the  same  view  is  sanctioned  in  New  York,*  in  Ohio,* 
and  it  seems  in  Greorgia.^  That  consent  is  necessary  to  incest  is 
also  maintained  in  Michigan.^  On  the  other  hand,  there  is  author- 
ity to  the  effect  that  under  an  indictment  for  rape,  when  there  are 
the  proper  averments,  there  can  be  a  conviction  of  incest,  though  no 
consent  be  shown  on  the  part  of  the  woman,  supposing  sexual  inter- 
course be  shown.^  The  question  depends  primarily  on  the  construc- 

^  Whart.  Confl.  of  L.  2  136.  *  People  v.  Harriden,  1  Park.  C.  B. 

In  Georgia  sexual  relations  with  a  344, 1852. 

niece  are  incestuous.  Raiford  t^.  State,  '  Noble  v.  State,  22  Ohio  St.  541, 

68  Ga.  672, 1882.    See  State  v.  Brown,  1872. 

47  Ohio,  102, 1890 ;  State  v.  Reedy,  44  »  Raiford  v.  State,  68  Ga.  672,  1882. 

Kans.  190, 1890.  See,  also.  State  v.  Jarvis,  20  Oreg. 

Even  proof  that  female  was  a  pros-  437,  1891. 

titute  would  not  be  a  defence  to  incest  "  People  v,  Jenness,  5  Mich.  305, 

if  relationship    is   shown.    State  v.  1858;  De  Groat  v.  People,  39  Ibid. 

Winningham,  (Mo.)  27  S.  W.  Rep.  124,  1878.    See  People  v.  Barnes,  2 

1107,  1894.    Consent  of  female  to  the  Idaho,   147,  1886,  which  holds  that 

intercourse  is  no  defence.    Schoen-  consent  of  both  parties  is  not  neces- 

feldt  V.  State,  30  Tex.  App.  695,  1892.  sary.    See,  also.  State  v.  Sanders,  30 

"  Noble  V.  State,  22  Ohio  St.  541,  Iowa,  582, 1870 ;  State  v.  Donovan,  61 

1872.  Iowa,  278,  1883,  and  State  v,  Cham- 

»  McQrew  v.  State,  13  Tex.  App.  bers,   (Iowa)   53  N.  W.  Rep.  1090, 

340,  1883.  1893. 

That  a  woman  who  is  a  victim  of  •  People  v.  Rowle,  2  Mich.  N.  P. 

force  or  fraud  is  not  an  accomplice  is  209, 1871 ;  see  supray  2  575. 

elsewhere   seen.    Whart   Grim.    Ev.  In  Com.  v,  Goodhue,  2  MetcT  193, 

2  440.    MuUinix  t;.  State,  (Tex.)  26  S.  1840,  it  wafi  held,  however,  that  the 

W.  Rep.  504,  1894.    See  Whittaker  jury  must  find  that  it  was  not  by  force 

V.  Com.,  (Ky.)  27  S.  W.  Rep.  83, 1894 ;  and  against  the  will  of  his  daughter 

State  V,  Dana,  59  Vt.  614, 1887.  to  warrant  a  conviction  of  incest  on 

^  State  v.  Thomas,  53  Iowa,  214,  an  indictment  for  rape. 
1880. 
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tion  of  the  statute  defining  incest,  ynder  which  the  prosecution  is 
brought.  If,  however,  there  be  no*  statutory  definition,  the  better 
view  at  common  law  is  that  incest,  like  fornication,  assumes  assent 
on  the  woman's  part ;  and  that  when  force  is  proved,  the  prosecu- 
tion must  be  for  rape  and  not  for  incest.^  But  to  work  an  acquittal 
on  the  ground  of  rape,  the  force  must  be  plainly  established,  and 
must  consist  of  something  beyond  mere  authority  or  influence.' 

§  1752.  The  scienter,  when  required  by  statute,  is  necessary  to 
the  indictment.^    It  is  sufficient,  however,  with  this,  to 
aver,  when  required,  the  relationship  of  the  parties.*     It  ^^^/.* 
is  not  necessary  to  aver  or  prove  the  marriage  by  which 
that  relationship  was  created.*     When  joint  guilt  is  essential  to  the 
offence^  then  joint  guilty  knowledge  must  be  averred.*     But  if  one 
party  be  cognizant  and  the  other  ignorant  of  the  relationship,  the 
former,  when  the  offence  is  several,  may  be  convicted  and  the  latter 
acquitted.'     The  burden  of  disproving  scienter  may  be,   under 
statute,  on  defendant.® 

§  1753.  The  defendant's  admission  of  relationship  with  j^^i^ti^^. 
the  person  with  whom  he  holds  incestuous  intercourse  is  shipprova- 

bid  bv  ftd' 

sufficient  proof  of  such  relationship;^  and  the  proof,  also,  mission. 
may  be  by  reputation.^® 

^  See  25  Alb.  L.  J.  484.    The  de-  425, 1856;  Baker  v. State,  80  Ala.  521, 

fendant  may  be  convicted  of  an  at-  1857. 

tempt,  although  force  be  shown.  Peo-  *  Noble  v.  State,  22  Ohio  St.  541, 

pie  V.  Gleason,  99  Gal.  359, 1898.  1872.    See  State  v,  Schaunhurst,  84 

*  Baiford  v.  State,  68  Ga.  672, 1882.  Iowa,  547,  1872 ;  People  v.  Jenness, 

See  Hintzv.  State,  58  Wis.  493, 1883;  5  Mich.  305,  1858.    In  Ohio  the  of- 

State  t;.  Lawrence,  7  Grim.  Law  Mag.  fence   cannot  be  laid    continuously. 

684, 1886.  See  Bamhouse  v.  State,  31  Ohio  St. 

»  Williams  v.  State,    2   Ind.  439,  39, 1876. 

1850 ;  Baumer  v.  State,  49  Ibid.  544,  «  Baumer  t;.  State,  49  Ind.  544, 1875. 

1875.    But  "knowingly"  is  not  neces-  ^  State  v.  Ellis,  74  Mo.  385,  1881. 

sary  unless  the  statute  prescribe  the  See  Powers  v.  State,  44  Ga.  209,  1871; 

scienter.    State  v,  Bullinger,  54  Mo.  People    v.  Patterson,  102    Gal.  239, 

142,  1873 ;  State  v,  Wyman,  59  yt.  1894.    One  of  the  parties  may  be  in- 

527,  1887 ;  Simon  v.  State,  31  Tex.  Or.  dieted  alone.    Yeomans  v.  State,  21 

186,  1892.    See  Hicks  v.  People,  10  Nebr.  171, 1887. 

Mich.  395,  1862.    And  as  to  8cieni4sr  ^  Supra,  {{  88-92. 

generally,  see  mpra,  i  1731;  Whart  •  Bergen  v.  People,  17  111.425, 1856; 

Gr.  PI.  &  Pr.  i  164 ;  Morgan  v.  State,  People  v.  Jenness,  5  Mich.  305, 1858 ; 

11  Ala.  289,  1847.    As  to  indictment  see  People  v.  Harriden,  1  Park.  G.  B. 

in  incest,  see  Hintz  v.  State,  58  Wis.  344, 1852.    See  Whart.  Grim.  Ey.  22 

493, 1883.  623  et  seg. 

'*  Williams   v.    State,  2  Ind.  439,  *®  State  v.  Bullinger,  54  Mo.  142, 

1850.    See  Bergen  v.  People,  17  111.  1873. 
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in.   "  MISCEGENATION.^' 

§  1754.  Sexual  union  between  a  negro  and  a  white  person  was^ 
until  the  late  civil  war,  forbidden  in  most  of  the  United 
Btatu^!    States,*  and  in  several  States  the  prohibition  continues. 
That  such  statutes,  when  they  consist  in  imposing  a  pro- 
hibition, do  not  conflict  with  the  recent  amendments  to  the  Federal 
Constitution  is  generally  agreed  f  nor  do  they  conflict  with  the 

Proof  of  sexual  intercourse  preyioos  never  formally  oyerruled  the  decision 

to  the  specific  act  charged  in  the  in-  of  Judge  Duval." 

dictment  may  be  shown  by  the  State.  In  Lonas  v.  State,  ut  8upra,  Sneed, 

Lefforge  t;.  State,  129  Ind.  551, 1891 ;  J.,  said : 

People  V,  Patterson,  supra;  Mathis  v,  "Such,  also,  were  the  laws  of  the 
Com.,  (Ky.)  13  S.  W.  Rep.  360,  1890 ;  British  colonies  in  this  country,  re- 
People  V.  Cease,  80  Mich.  576, 1890.  enacted  after  the  separation  by  the 

^  See  Bishop  on  Mar.  &  Div.  c.  xvii.;  thirteen  States.   In  Massachusetts  the 

Whart.  Confl.  of  L.  {  159.  Colonial  Act  of  1707,  entitled  'An  Act 

In  State  v.  Gibson,  36  Ind.  404, 1871,  for  the  better  preventing  of  a  spurious 

such   statutes  are  defended  on   the  and  mixed  issue,'  was  reenacted  under 

ground  of  moral  and  political  right,  the  State  government  in  1786,  forbid- 

*  Pace  V,  Alabama,  106  U.  S.  583,  ding  the  intermarriage  of  the  black 

1882;  afil  s.  c.  69  Ala.  281,  1881,  a  and  white  races,  and  degrading  the 

statute  prohibiting  adulterous  connec-  unhappy  issue  of  such  marriage  with 

tions ;  Ex  parte  Kinney,  3  Hughes,  9,  the  stain  of  bastardy.    And  long  after 

1879 ;  Kinney's  Case,  30  Gratt.  858,  the  abolition  of  slavery  in  that  State, 

1878,  sustaining  statute  avoiding  such  in  the  carefully  revised  code  of  1836, 

marriage ;  Ex  parte  Francois,  3  Woods,  this '  mark  of  degradation,'  says  Taney, 

367,  1879,    where    the  penalty  was  C.  J., '  was  again  impressed  upon  the 

imposed  on  a  white  man  marrying  a  race.'    19  How.  413, 1856.    And  such, 

negro ;  Francois  v.  State,  9  Tex.  App.  indeed,  we  believe,  was  the  law  of 

144,  1880;  Lonas  v.  State,  3  Heisk.  every  State.    The  Congress  has  the 

287,  1871.    In  respect  to  Ex  parte  same  right  to  regelate  this  relation  in 

Francois,  3  Woods,  367, 1879,  which  the  District  of  Columbia  and  in  the 

was  decided  by  Judge  Duval,  I  have  Territories  that  the  States  have  within 

been  favored  with  the  following  note  their  own  jurisdictions;  and  this  power 

from  Mr.  Justice  Woods,  dated  April  is  at  this  moment  being  exercised  in 

27,  1885 :  Utah,  in  the  suppression  of  polygamy. 

"Mr.  Justice  Bradley  and  I  once  We  are  of  opinion  that  the  late  amend- 

held  a  consultation  upon  an  applica-  ments  to  the  Constitution  of  the  United 

tion  made  in  behalf  of  Francois  for  the  States,  and  the  laws  enacted  for  their 

writ  of  habeas  corpus  after  it  had  been  enforcement,  do  not  interfere  with  the 

denied  by  Judge  Duval.    We  at  first  rights  of  the  States,  as  enjoyed  since 

thought  the  writ  ought  to  be  allowed,  the  foundation  of  the  government,  to 

but  on  further  reflection  and  confer-  interdict  improper  marriages ;  and  that 

ence  were  of  opinion  that  the  decision  the  act  of  1870,  c.  39,  which  forbids 

of  Judge  Duval  was  right,  and  that  the  intermarriage  of  white  persons 

the  writ  should  be  refused.    I  have  with  negroes,  mulattoes,  or  persons  of 
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legislation  under  those  amendments.^  It  has  been  held,  also,  that  a 
marriage  of  domiciled  citizens  of  a  State,  in  contravention  of  their 
domiciliary  law,  is  not  validated,  so  far  as  concerns  such  State,  by 
the  fact  that  it  was  celebrated  in  a  State  imposing  no  such  restric- 
tion, such  marriage  being  so  solemnized  in  intended  evasion  of  the 
law  of  the  domiciliary  State.^ 

Ignorance  of  the  law  in  such  respect  is  no  defence  to  indictment 
under  the  statutes.' 

A  person  with  less  than  one-fourth  of  negro  blood  is  not,  under 
the  statute,  a  negro.^ 

The  proof  of  marriage,  on  indictments  of  this  class,  has  been 
already  discussed.* 

mixed  blood,  descended  from  a  negro  Constitation.    It  was  ftirther  held  that 

to  the  third  generation  inclusive,  and  this  rule  is  not  affected  by  the  fact  that 

their  living  together  as  man  and  wife,  the  ceremony  of  marriage  was  per- 

in  this  State,  is  a  valid  and  constita-  formed  in  that  State  or  in  another 

tional  enactment."  State,  where  such  marriage  was  legal, 

^  Ibid.    Scott  V,  State,  39  Gki.  321,  if  the  parties  to  it  go  out  of  the  State 

1869;  Green  t;.  State,  58  Ala.  190, 1877;  of  their  residence  in  order  to  evade 

Frasher  v.  State,  3  Tex.  App.  263,  her  laws,  and  return  to  live  and  co- 

1877.  habit  in  the  State. 

•  Ex  parte  Kinney,  3  Hughes,  9,  ■  Hoover  v.  State,  69  Ala.  67, 1877. 
1879 ;  Kinney's  Case,  30  Gratt.  868,  Supra,  H  84  et  seq. 

1878.  See  Whart.  Conf.  of  Laws,  *  McPherson  v.  Com.,  28  Gratt.  939, 
I  169,  where  the  question  is  discussed  *  1877;  Heron  v.  Bridault,  37  Miss.  209, 
more  fully.  1869;  Jones  v.  Com.,  9  Va.  L.  J.  484, 

In  Ex  parte  Kinney,  3  Hughes,  9,  1886. 

1879.  it  was  held  that  section  1977  of  The  State,  on  a  severance,  may  make 
the  United  States  Ee vised  Statutes,  profert  to  the  jury  of  the  alleged  par- 
giving  to  all  persons  the  same  right  of  amour  in  order  that  they  may  deter- 
making  and  enforcing  contracts  as  is  mine  his  color  by  inspection.  Linton 
enjoyed  by  white  persons,  only  extends  v.  State,  88  Ala.  216, 1889. 

to  business  contracts,  and  does  not      ^  9upra^  22  1696  et  seq, ;  Steward  v. 
cover  marriage,  not  being  a  contract  in  State,  7  Tex.  App.  326, 1879. 
this  sense,  or  under  the  purview  of  the 


POINTS  BEQUESTED  FOB  THE  DEFENCE  IMPBOFEBLY 
BEFUSED.  AND  EBBONEOUS  GHABGES. 

Weight  of  the  Evidence. 

On  the  trial  of  an  indictment  for  illicit  cohabitation  the  court  charged : 
"  If  the  jury  believe  from  the  evidence  that  the  defendants  within  two  years 
last  before  October  17, 1890,  lived  together  and  habitually  slept  in  the  same 
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room  with  only  a  young  child  with  them,  that  they  so  lived  and  slept  for 
twelve  or  fourteen  months ;  that  there  were  several  other  rooms  in  their  said 
house,  other  than  the  room  they  slept  in ;  and  were  further  satisfied  that  a 
child  or  children  were  borne  by  the  defendant,  Maggie  Johnson,  and  that  she 
laid  them  or  one  of  them  to  the  defendant^  John  Pinson ;  and  should  further 
be  satisfied  that  during  and  at  the  time  of  Maggie's  confinement  at  the  birth 
of  said  child  or  children,  the  defendant,  John  Pinson,  had  her  attended  by 
a  doctor  and  nursed  during  her  confinement  as  though  she  was  his  wife,  then 
you  may  and  should  find  the  defendant  guilty,  unless  those  circumstances 
are  explained  by  the  evidence  in  some  way  consistent  with  the  presumption 
of  defendant's  innocence."  Held  error.  Pinson  v.  State,  28  Fla.  785, 1891. 
Supra,  i  1748  a. 
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CHAPTER  XXXV. 


SEDUCTION. 


Statutory  requisites  must  be  followed, 

J  1766. 
Prior  chaste  character  is  essential  to 

offence, }  1767. 
Promise  of  marriage  must  be  proved, 

J  1768. 
Consent  no  defence,  3 1769. 
Subsequent  marriage  a  defence,}  1760. 
Ignorance    or   infancy   no    defence, 

{ 1761. 
Indictment  must  follow  statute,  { 1762. 


Prosecutrix  as  a  witness  must  be  cor- 
roborated, 2  1768. 

May  be  conviction  of  minor  offence, 
J  1764. 

Merger  in  rape,  }  1764  a. 

"  Ekiticing  for  prostitution  "  a  distinct 
offence,  2  1766. 

Points  for  Defencb  Impropeklt 
Refused,  akd  Ebkoneous 
Charges.    (See  end  of  chapter.) 


§  1766.  The  statutes  relating  to  seduction  are  so  numerous  and 
divergent  that  any  attempt  to  draw  from  them  a  consis- 
tent  and  uniform  definition  of  the  offence  would  be  futile.  reqninteB 
We  must  content  ourselves,  therefore,  with  a  brief  dis-  fouJ^^. 
cussion  of  some  of  its  chief  statutory  ingredients.     '^  Ab- 
duction/^ it  should  be  remembered,  has  been  already  discussed.^ 

Under  some  of  the  statutes  it  is  indictable  to  seduce  or  inveigle 
a  girl  from  persons  having  charge  of  her.'   These  are  defined  to  be 

^  Supra,    i   686.     The    California  dimidiae  bonorum;  si  humiles,  cor- 

Penal  Code,  i  266,  does  not  coyer  the  poris  coercitionem  cum  relegatione." 

technical  offence  of  seduction.  People  4  Inst,  de  publ.  jud.  4. 18.  The  canon 

V.  Roderigas,  49  Cal.  9, 1874.  law,  in  addition,  in  case  of  the  seduc- 

The  Roman  law  made  penal  the  tion  of  a  virgin  by  an  unmarried  man, 
seduction  of  widows  as  well  as  yirgins.  required  him  to  endow  and  marry 
Stuprum,  which  it  interdicted,  in-  her.  C.  i.  z.  de  adult.  6.  16.  At  all 
eluded  in  its  widest  sense  every  turpi'  events,  there  must  be  the  endowment, 
tudo  /  in  a  narrower  sense,  every  ooihu  if  the  marriage  were  refused.  Hence 
iUicUuB;  in  a  sense  still  more  con-  the  famous  maxim,  which  worked  its 
tracted,  unchastity.  Seduction  of  way  into  the  ethics  of  subsequent  gen- 
women  of  chastity  was  made  highly  erations, ''  Due  aut  dota." 
penal.  "  Sed  eadem  lege  Julia  etiam  '  These  statutes  are  considered, 
strupri  flagitium,  punitur,  cum  quis  supra,  2  686.  See  tn/ra,  {  1766.  Sir 
sine  vi  vel  virginem  vel  viduam  hon-  J.  F.  Stephen  thus  recapitulates  the 
este  viventem  strupraverit.  Poenam  decisions  under  the  English  statutes 
autem  lex  irrogat  peccatoribus,  si  of  abduction  (Dig.  Crim.  Law,  art. 
honesti   sunt,    publicationem    partis  268) : 
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persons  in  actual  charge,  as  heads  of  the  family  with  whom  the 
girl  resides,  excluding,  of  course,  special  and  temporary  guardians, 
such  as  transient  school-mistresses.^ 


''(1)  A.  and  B.,  two  girls  under  back  to  the  place  where  he  found  her, 
sixteen,  ran  away  from  home  together,  and  there  leaves  her.  She  returns 
Neither  abducts  the  other.  R.  v,  home.  A.  was  not  aware  at  the  time 
Meadows,  1  Car.  &  Kir.  399,  as  ex-  that  B.  had  a  father  or  mother  living, 
plained  by  note  to  R.  v.  Kipps,  4  Cox  A.  has  not  abducted  B.  R.  v,  Hib- 
C.  C.  168 ;  and  R.  V.  Mankletow,  Dears,  bert,  L.  R.  1  C.  C.  184."  This  case 
C.  C.  162,  where  it  was  held  that  per-  can  be  explained  on  the  ground 
suading  a  girl  of  twelve  years  to  leave  that  the  girl  was  never  actually  out  of 
her  &ther  to  go  with  the  defendant  to  the  parent's  possession.  See  R.  v. 
America  was  a  "  taking."  Burrell,  L.  &  C.  354. 

"  (2)  A.  persuades  B.,  a  girl  under       The  following   is  condensed  from 
sixteen,  to  leave  her  Other's  house,  Roscoe's  Crim.  Ev.  pp.  262  et  seq,  : 
and  sleep  with  him  for  three  nights,       "  Even    under   the  old  statute  of 
and  then  sends  her  back.    A.  has  ab-  Hen.  VII.,  which  did  not  contain  the 
ducted  B.    R.  v.  Timmins,  Bell,  276.     words  '  or  detain,'  detaining  a  person 

"  (3)  A.,  a  lady,  persuades  B.,  a  girl  who  originally  came  with  her  own 
under  sixteen,  to  leave  her  father's  consent,  was  considered  to  be  within 
house,  and  come  to  A.'s  house  for  a  the  statute.  R.  v.  Brown,  1  Ventr. 
short  time,  for  the  purpose  of  going  to  243;  Hawk.  P.  C.  b.  1,  c.  41,  s.  7;  1 
the  play  with  her.  A.  has  not  ab-  East  P.  C.  454;  1  Russ.  by  Greav. 
ducted  B.  Founded  on  a  dictum  of  708.  See  mpra,  i  586. 
Compton,  J.,  in  R.  v,  Timmins.  "  In  24  &  25  Vict.  c.  100,  s.  55, 

"  (4)  A.,  a  girl  under  sixteen,  asks  which  applies  to  girls  under  sixteen 
B.,  by  whom  she  had  been  seduced,  years  of  age,  the  words  are, '  whoso- 
to  elope  with  her,  which  he  does.  B.  ever  shall  take  or  cause  to  be  taken 
commits  abduction.  R.  v,  Biswell,  2  out  of  the  possession  and  against  the 
Cox  C.  C.  259 ;  and  see  R.  v.  Robins,  will  of  her  father  or  mother,'  etc. 
1  Car.  &  Kir.  456.  Here  also  any  violation  of  the  girl's 

**(5)  A.  induces  B.  to  permit  his  will  is  unnecessary.  Thus  it  is  said, 
daughter,  C,  to  go  away  by  &lsely  by  Herbert,  C.  J.,  that  the  statute  of 
pretending  that  he  (A.)  will  find  a  4  &  5  P.  &  M.,  which  was  to  the  same 
place  for  C.  A.  abducts  C.  R.  t;.  eifect,  was  made  to  prevent  children 
Hopkins,  Car.  &  Mar.  254.  from  being  seduced  from  their  parents 

''  (6)  A.  takes  B.,  a  girl  under  six-  or  guardians  by  flattering  or  enticing 
teen,  out  of  her  father's  possession,  words,  promises,  or  gifts,  and  married 
believing  her,  upon  good  grounds,  to  in  a  secret  way  to  their  disparage- 
be  eighteen.  A.  has  abducted  B.  R.  ment.  Hicks  v,  GK)re,  3  Mod.  84.  So 
V,  Prince,  L.  R.  2  C.  C.  154.  upon  the  same  statute  it  was  held  that 

''(7)  A.  meets  B.,  a  girl  under  six-  it  is  no  excuse  that  the  defendant, 
teen,  in  the  street,  gets  her  to  stay  being  related  to  the  girl's  father,  and 
with  him  some  hours,  during  which  frequently  invited  to  the  house,  made 
interval  he  seduces   her,  takes   her  use  of  no  other  seduction  than  the 

»  R.  V,  Meadows,  1  C.  &  K.  399.    See  State  v.  Ruhl,  8  Iowa,  447,  1859. 
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"  Taking  "  includes  receiving  the  girl,  as  she  elopes  not  merely 
from  her  guardian's  residence/  but  from  their  constructive  posses- 


common  blandishments  of  a  lover  to  home  without  any  inducement,  and 

induce  the  girl  secretly  to  elope  and  came  to  him.    If,  however,  he  has 

marry  him,  if  it  appear  that  it  was  ever  held  out  any  inducement  to  her 

against  the  consent  of  the  father.    B.  to  leave,  and  if,  when  she  has  left,  he 

V,  Twisleton,  1  Lev.  257 ;  1  Sid.  387 ;  avails  himself  of  her  having  left  to 

2  Keb.  432 ;  Hawk.  P.  C.  b.  1,  c.  41,  s.  induce  her  to  continue  out  of  her 

10 ;  1  Russ.  by  Greav.  712.    If  the  £Either's  custody,  this  is  within  the 

same  latitude  of  construction  were  ap-  statute,  whatever  his  wishes  may  have 

plied  to  s.  68,  which  relates  to  women  been  as  to  the  particular  time  of  her 

of  any  age,  it  might  be  rather  danger-  leaving.     B.  v.  Olifier,  10  Cox  C.  C. 

ous.     It  has  been  argued  that  though  402.    See  supray  i  586. 
by  the  statute  a  taking  by  force  is  not       **  In  B.  v.  Green,  3  F.  &  F.  274,  the 

necessary,  still  that  a  person  cannot  prisoners  found  the  girl  in  the  street 

in  any  sense  be  said  to  be  taken  who  by  herself  and  invited  her  to  go  with 

goes  willingly,  and  that  the  word  take  them,  giving  her  drink  which  made 

in  itself  imports  the  use  of  some  coer-  her   dizzy.     Green    then  had  inter- 

cion.    But   this  view  has  not  been  course  with  her  in  an  empty  house, 

adopted ;  thus  where  A.  went  in  the  where  he  kept  her  with  him  all  night, 

night  to  the  house  of  B.  and  placed  a  Martin,  B.,  directed  an  acquittal  on 

ladder  against  the  window,  and  held  the  ground  that  the  girl  was  not  taken 

it  for  F.,  the  daughter  of  B.,  to  de-  out  of  the  possession  of  any  one.    It 

scend,  which  she  did,  and  then  eloped  must,  however,  be  observed  that  in 

with  A. ;  F.  being  a  girl  fifteeen  years  this  case  no  evidence  appears  to  have 

old ;  this  was  held  to  be  a  ^  taking  *  of  been   given    as   to  the  purpose  for 

F.  out  of  the  possession  of  her  father  which  the  girl  had  left  home.    In  B. 

within  the  statute,  although  F.  had  v.  Olifier,  10  Cox  C.  C.  402,  Bram- 

herself  proposed  to  A.  to  bring  the  well,  B.,  ruled  that  when  a  girl  leaves 

ladder  and   elope  with  him.    B.  v.  her  father  of  her  own  accord,  without 

Bobins,  1  C.  &  K.  456.    So  in  B.  v,  any  inducement  on  the  man's  part, 

Mankletow,  1  Dears.  C.  G.  B.  159 ;  22  the  man  is  not  bound  to  restore  her 

L.  J.  M.  C.  115 ;  B.  v.  Booth,  12  Cox  to  her  father.    But   it   seems  there 

0.  0.  231.    In  B.  V,  Handley,  1  F.  &  must  be  no  intention  to  return  on  her 

F.  648,  Wightman,  J.,  said :  '  A  taking  part,  for  if  there  be  an  intention  to 

by  force  is  not  necessary ;  it  is  suffi-  return  the  girl  is  still  in  the  construc- 

cient  if  such  moral  force  was  used  as  tive  custody  of  her  father.  Per  Willes, 

to  create  a  willingness  on  the  girl's  J.,  B.  v,  Mycock,  12  Cox  C.  C.  28. 
part  to  leave  her  father's  home.    If,       "  The  burden  is  on  the  defendant  to 

however,  the  going  away  was  entirely  prove  that  the  father  consented.    B. 

voluntary  on  the  part  of  the  girl,  the  v,  Handley,  1  F.  &  F.  648." 
prisoner  would  not  be  guilty  of  any       *  B.  v,  Bobb,  4  F.  &  F.  59 ;  B.  v, 

offence  under  the  statute.'    See,  too,  Bobins,  1  C.  &  K.  456 ;  B.  v.  Kipps,  4 

B.  V.  Bobb,  4  F.  &  F.  59.  Cox  C.  C.  167  ;  B.  v.  Mankletow,  6 

"A  man  is  not,  it  seems,  bound  to  Ibid.  143 ;  Dears.  C.  C.  159,  modify- 

retum  a  girl  under  sixteen  to  her  ing  B.  v.  Meadows,  1  C.  &  K.  399. 
father's  custody,  when  she  has  left 
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sioD.^  It  need  only  be  for  a  few  hoorSy  if  there  be  any  immoral 
nee  made  of  the  time.'  At  the  same  time,  if  the  girl  be  left  by  her 
parents  in  the  street  without  any  visible  tutelage  exercised  over  her, 
the  seducing  her  away  may  be  not  such  a  "  taking  "  as  to  satisfy  the 
statutes.'  And  if  she  be  taken  under  an  honest  claim  of  right,  the 
statute,  as  in  analogous  cases  in  larceny,  does  not  i^ply.^ 

§  1757.  To  the  offence  of  seduction,  under  most  statutes,  '^pre- 
Prior  vious  chaste  character '^  in  the  person  allied  to  have 

^^^^f  been  seduced  is  necessary;  and  such  ^'previous  chaste 
•Mentiai.  character "  (or  whatever  may  be  the  statutory  prerequi- 
site) must  be  averred  in  the  indictment  as  a  qualification  of  the 
prosecutrix.'  Character  in  such  statutes  has  been  defined  to  be, 
not  external  reputation  for  chastity,  but  actual  personal  possession 
of  chastity.'  But  however  this  may  be,  there  has  been  some  differ- 
ence of  opinion  as  to  where  the  burden  of  proof  as  to  this  qualifica- 
tion is  imposed.  In  some  States  it  is  held  that  such  chaste  char- 
acter may  be  inferred  from  all  the  circumstances  of  the  case  when 
not  expressly  testified  to  by  the  prosecution.^    In  other  States,  such 

^  See  cases  cited  note  1,  p.  518 ;  B.  1890,  where  a  female  ward  under  the 

V,  Olifier,  10  Cox  C.  C.  402.  age  of  eighteen  has  been  defiled ;  or  a 

'  B.  V.  Baillie,  8  Cox  C.  C.  288 ;  B.  female    employ^.     State    v.  Bogers, 

V.  Timmins,  Bell  C.  C.  276 ;  8  CJox  C.  108  Mo.  202, 1891. 

C.  401.    As  to  how  fer  "going"  is  •See  State  v.  Painter,  60  Iowa,  817, 

"  inveigling,"  or  "  taking,"  see  Car-  1879.    See,  however,  Bowers  v.  State, 

penter  v.  People,  8  Barb.  608,  1850;  29  Ohio  St.  542, 1876,  to  the  efiect  that 

People  V.  Parshell,  6  Park.    G.    B.  in  Ohio  the  statate  includes  all  women 

129, 1864.  whose  repiUation  for  chastity  is  good. 

*  B.  V,  Burrell,  L.  &  C.  854 ;  9  Cox  State  v.  Lockerby,  50  Minn.  868, 1892. 
C.  C.  868 ;  B.  v.  Green,  8  F.  &  F.  274 ;  ^  Safford  v.  People,  1  Park.  C.  B. 
B.  V.  Hibbert,  11  CJox  0.  C.  246  ;  L.  474, 1854.  But  see  Crozier  v.  People, 
B.  ICC.  184.  1  Park.  C.  B.  453,  1858;    West  v. 

*  B.  V.  Tinkler,  1  F.  &  F.  518.  Su-  State,  1  Wis.  209, 1858;  Cook  v.  Peo- 
pra,  i  887  ;  infra,  }  1759.  pie,  2  Th.  &  C.  404,  1878 ;    People 

'  State   V.  Stogdell,  18   Ind.  565,  t;.  Boderigas,  49  Cal.  9,  1874.    See 

1859 ;  People  v.  Boderigas,  49  Cal.  9,  People  «.  Krusick,  98  Cal.  74,  1892. 

1874.    An  indictment  which  merely  Under  Michigan  statute,  see  People  v. 

alleges  chaste  character  previous  to  a  Brewer,  27  Mich.. 184,  infra,  1878.    As 

promise  to  marry,  or  previous  to  the  to  when  the  promise  of  a  dress  may  be 

day  on  which  the  seduction  is  alleged  a  sufficient  inducement,  see  People  v. 

to  havebeen  committed,  is  insufficient.  Gibbs,  70  Mich.  425, 1888.    In  Iowa, 

It  must  show  a  chaste  character  im-  it  is  said  that  chaste  character  is  pre- 

mediately  previous  to,  and  dovm  to,  sumed  and  need  not  be  proved.    State 

the  alleged  seduction.    State  v.  Gates,  t;.  Higdon,  82  Iowa,  262,  1871;  State 

27  Minn.  52,  1880.    But  see  State  v.  v.  Wells,  48  Ibid.  671, 1878;  State  v. 

Strattman,  (Mo.)  18  S.  W.  Bep.  814,  Buxton,  (Iowa)  57  N.  W.  Bep.  417, 
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character  must  be  substantively  shown  by  the  prosecution  as  part  of 
its  case.^  The  defence,  on  the  other  hand,  may  prove  single  acts  of 
nnchastity  on  the  part  of  the  woman,  or  lewd  and  wanton  acts,  or 
loose  conversation,  though  not  amounting  to  unchastity  f  or,  follow- 

1894 ;  State  v,  McClintic,  78  Iowa,  is  nothing  in  the  case  to  indicate  any- 

668,  1887 ;  Ferguson  v.  State,  (Miss.)  thing  to  the  contrary — ^it  was  the  duty 

16  So.  Bep.  855, 1894.    In  Georgia  the  of  the  Commonwealth  to  call  witnesses 

term  is  "  virtaons,"  which  is  supposed  and  prove  the  fact  affirmatively,  as 

to  imply  a  purity  something  above  every  ingredient  of  the  offence  was 

mere    physical    chastity.     Wood   v.  required   to   be    proved,  instead   of 

State,  48  Ga.  192, 1878.    In  Alabama,  asking  the  jury  to  infer  the  fact  from 

it  is  said  that  chastity  will  be  pre-  casual  expressions  used  by  some  of  the 

sumed,  but  that  when  the  question  witnesses  in  the  course  of  their  testi- 

goes  to  the  jury  it  must  be  proved  be-  mony  on  other  branches  of  the  case.'' 

yond  reasonable  doubt.     Wilson  v.  See,  also,  People  v.  Samonset,  97  Cal. 

State,  73  Ala.  527, 1888.  448.    Proof  of  association  with  rep- 

Under  the  Penal  Code  of  New  York,  utable   families    does  not   shift  the 

{  284,  corroboration  that  the  proeecu*  burden  upon  the  defendant.    People 

trix  is  "an  unmarried  female  of  pre-  v.  Krusick,  (Cal.)  28  Pac.  Bep.  794, 

vious  chaste  character "  is  unneces-  1892 ;  and  see  Lewis  v.  State,  89  Gra. 

sary.    People  v.  Kearney,  110  N.  Y.  896, 1892 
188, 1888.  In  People  v.  Squires,  49  Mich.  487, 

The  question  of  the  admissibility  of  1882,  it  was  held  that  chastity  was  al- 
reputation  as  evidence  depends  on  the  ways  presumed,  but  that  when  prior 
particular  statute.  (See,  as  to  analo-  unchastity  has  been  shown,  chastity  at 
gous  cases,  supra,  22  1451  et  seq,)  the  time  of  the  offence  must  be  shown 
When  the  condition  is  "  chaste  charac-  by  prosecution, 
ter,"  it  has  been  construed  to  mean,  In  Polk  v.  State,  40  Ark.  482, 1888,  it 
not  "  reputation,''  but  actual  chastity,  was  held  that,  while  chastity  was  pre- 
which  can  be  attacked  by  the  defen-  sumed,  it  could  be  rebutted  by  proof 
dant  putting  in  evidence  prior  acts  of  of  acts  of  incontinence.  As  the  pre- 
unchastity  by  the  prosecutrix  ;Kenyon  sumption  of  innocence  on  the  part 
V.  People,  26  N.  Y.  208, 1868 ;  Peo-  of  the  defendant  at  least  counter- 
pie  V.  Clark,  88  Mich.  112, 1876;  see  balances  the  presumption  of  innocence 
State  V.  Shean,  82  Iowa,  88, 1871 ;  but  of  the  prosecutrix,  and  as  the  con- 
not  the  prosecutrix's  bad  reputation ;  dition  of  chastity  is  one  of  the  primary 
Kenyon  v.  People,  26  N.  Y.  203,  ingredients  of  the  prosecution's  case, 
1868 ;  People  v.  Brewer,  27  Mich,  the  burden  of  proving  such  character 
184, 1878.  falls   properly    on    the    prosecution 

^  Zabriskie  v.  State,  48  N.  J.  L.  640,  State  v.  McCaskey,  104  Mo.  644, 1891 

1881.    In  this  case  the  statute  required  State  v.  Eckler,  106  Mo.  585,  1891 

the  prosecutrix  to  be  of  "  good  repute."  Whart.  Crim.  Ev.  §J  820  et  teq. ;  Com 

See,  also,  Williams  v.  State,  180  Ind.  v.  Whitaker,   181  Mass.  224,  1881 ; 

58, 1891.    A  similar  view  was  taken  in  supra,  2  1757. 

Oliver  v.  Com.,  101  Pa.  218,  1882,  in      •  People  v,  McArdle,  5    Park.  C. 

which  case  Sterrett,  J.,  said :  "If  the  R.  180,  1861 ;  State  v,  Sutherland,  80 

general  reputation  of  the  prosecutrix,  Iowa,  570,  1870 ;  State  v,  Shean,  82 

for  chastity,  in  the  neighborhood  in  Iowa,  88, 1871 ;  State  v.  Bell,  49  Ibid, 

which  she  lived,  was  good— and  there  440,  1878;  O'Neill  v.  State,  85  Ga. 
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ing  the  analogy  of  rape,  may  show  general  bad  character  for  chastity, 
at  least  as  corroborative  proofs  Bat  if,  since  prior  acts  of  un- 
chastity,  she  has  reformed,  she  regains  the  protection  of  the  statute. 
For  it  would  be  inhuman  and  perilous  to  assume  that  women,  once 
fallen,  but  reformed,  are  to  be  afterward  exposed,  without  redress, 
to  a  seducer's  arts.  The  policy  of  the  law  in  such  cases  is  to  reclaim 
and  guard.'  Proof,  also,  of  unchastity  must  be  limited  to  a  period 
before  the  alleged  seduction.'    Hence,  proofs  of  acts  of  immorality 

383, 1890.  See  Kenyon  v.  People,  26  L.  J.  136,  1844 ;  2  Clark,  (Pa  )  361, 
N.  Y.  203,  1863;  s.  c.  6  Park.  C.  R.  1844;  Polk  v.  State,  40  Ark.  482, 1883; 
254, 1862;  State  v.  Payson,  71  Iowa.  Boak  v.  State,  5  Iowa,  430, 1857 ;  State 
542, 1887 ;  People  v.  Samonset,  97  Gal.  v,  Garron,  18  Ibid.  372, 1865 ;  State  v. 
448, 1893.  It  is  error  to  instruct  the  Knutson,  (Iowa)  60  N.  W.  Bep.  129, 
jury  that  **  repute,  for  the  purposes  of  1894 ;  State  v.  Dunn,  53  Ibid.  526, 
the  trial,  is  limited  to  the  female's  1880 ;  State  v,  Timmins,  4  Minn.  825, 
reputation  for  chastity,  and  signifies  1860 ;  People  v,  Millspaugh,  11  Mich, 
the  esteem  in  which  she  is  held  gen-  278, 1863;  People  v.  Glark,  33  Mich, 
erally  for  chastity  in  the  neighborhood  112,  1876 ;  Wilson  v.  State,  73  Ala. 
where  she  resided,  or  among  those  527,  1883.  Supra,  {  568.  State  v. 
with  whom  she  associated."  State  v.  Thornton,  108  Mo.  640, 1841. 
Wheeler,  94  Mo.  252, 1887.  It  is  not  '  Ibid.  State  v.  Wells,  48  Iowa, 
competent  to  establish  the  unchastity  671, 1878 ;  State  v.  Derrick,  1  McMul. 
of  the  prosecutrix  by  showing  that  she  338,1841;  Mann  v.  State,  34  Gra.  1, 
had,  on  a  particular  occasion,  acted  in  1864,  and  must  be  shown  by  a  pre- 
such  a  manner  toward  male  relatives  ponderance  of  evidence.  State  v. 
as  to  be  reproved  by  her  stepmother.  Hemm,  82  Iowa,  609, 1891. 
State  V,  Gurran,  51  Iowa,  112,  1879.  In  People  v.  Brewer,  27  Mich.  134, 
Contra,  under  Ohio  statute,  Bowers  t;.  1873,  we  have  the  following  from 
State,  29  Ohio  St.  542,  1876.     See,  Gooley,  J. : 

under  Michigan  statute.  People  v.  "  The  last  error  we  shall  notice  is. 
Brewer,  27  Mich.  134, 1873 ;  People  v,  that  the  court  erred  in  instructing  the 
Glark,  33  Mich.  112, 1876.  Under  the  jury  that  the  law  presumes  a  woman 
Indiana  statute,  specific  acts  of  un-  to  be  chaste  until  the  contrary  is 
chastity  cannot  be  shown;  the  proof  shown.  We  believe  this  instruction 
must  be  confined  to  that  of  reputation,  to  be  correct.  The  presumptions  of 
Williams  v.  State,  130  Ind.  581, 1891.  law  should  be  in  accordance  with  the 
As  to  proof  of  such  acts,  see  State  v.  general  fact ;  and  whenever  it  shall  be 
Painter,  50  Iowa,  317,  1879.  true  of  any  country,  that  the  women, 

^  Bowers  v.  State,  29  Ohio  St.  542,  as  a  general  fact,  are  not  chaste,  the 
1876 ;  McTyier  v.  State,  91  Ga.  254,  foundations  of  civil  society  will  be 
1892;  though  see,  contra,  Kenyon  v,  wholly  broken  up.  Fortunately,  in 
People,  mpra ;  State  v.  Glark,  9  Oreg.  our  own  country,  an  unchaste  female 
466, 1881.  is  comparatively  a  rare  exception  to 

'  Garpenter  v.  People,  8  Barb.  603,  the  general  rule ;  and  whoever  relies 
1850 ;  Kenyon  r.  People,  26  N.  Y.  upon  the  existence  of  the  exception  in 
203, 1863 ;  Gom.  v,  McGarty,  4  Penn.   a  particular  case  should  be  required 
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svbaequent  to^the  alleged  seduction  cannot  be  received.^  Rebutting 
evidence,  to  prove  modesty  and  general  chastity,  may  in  all  cases  be 
received.*  The  question  of  character  is  of  course  for  the  jury.* 
The  prosecutrix  may  be  cross-examined  as  to  her  chastity  when  this 
is  material  to  the  issue.^  It  has  been  held,  also,  that  after  a  convic- 
tion of  this  class  a  second  prosecution  cannot  be  maintained  against 
the  same  defendant  for  a  subsequent  seduction.^ 

§  1758.  The  "  promise  of  marriage,"  which  under  the  statutes 
is  an  ingredient  of  the  offence,  must  be  a  promise  in  the 
nature  of  a  deceit.*      It  need  not  be  technically  valid,  mandage^ 
and  it  is  no  defence  that  the  defendant  was  married,  and  ^^^  Y 

'     ^       proved. 

could  not  make  such  a  promise.^     If,  however,  the  girl 

to  prove  it.   Grozier  v.  People,  1  Park.  Ferguson  v.  State,  71  Miss.  805, 1894  ; 

C.  R.  467, 1853 ;  People  v.  Kenyon,  State  v.  Young,  99  Mo.  284,  1889. 

5  Ibid.  254, 1862 ;  Kenyon  t^.  People,  '  State  v.  Shean,  82  Iowa,  88,  1871 ; 

26  N.  Y.  204,  1863 ;  Andre  v.  State,  McTyier  v.  State,  91  Ga.  254, 1892. 

5  Iowa,  389,  1857;   Peoples.  Mills-  •  State  v.  Carron,  18  Iowa,  372, 1865; 

paugh,    11    Mich.    278,  1863.     The  State  v.  Hemm,  82  Iowa,  609, 1891 ; 

case  of  West  v.  State,  1  Wis.  217,1853,  State  v.  Gunagy,  84  Iowa,  177,  1891 ; 

which  seems  to  hold  otherwise,  was  State  v.  Lockerby,  50  Minn.  863, 1892. 

decided  upon  the  phraseology  of  the  That  it  is  error  in  the  court  to  invade 

Wisconsin  statute,  which  was  thought  the  province  of  the  jury  in  this  respect, 

to  make  the  *  previous  chaste  char-  see  State  v.  Bell,  49  Iowa,  440, 1873. 

acter '  of  the  person  seduced  an  in-  *  State  v,  Sutherland,  30  Iowa,  570, 

gredient  in  the  offence,  to  be  made  out  1870;  but  see  Whart.  Grim.  Ev.  2  468, 

by  proo&.    Our  statute  is  very  simple,  or  as  to  her  motives  or  inducements 

and  merely  provides  that  *  if  any  man  in  bringing  the  prosecution.    State  v. 

shall  seduce  and  debauch  any  unmar-  Eckler,  106  Mo.  585,   1891.    Gomp. 

ried  woman  he  shall  be  punished,' "  Armstrong  v.  People,  70  N.  Y.  38, 1877. 

etc.  *  People  v,  Gook,  2  Th.  &  G.  404, 

'  Boyce  v.  People,  55  N.  Y.  644, 1873.  1873.    See  People  v.  Glark,  38  Mich. 

But  evidence  of  the  relations  openly  112,1876.     See  People  v.  Gibbs,  70 

entertained  toward  each  other  subse-  Mich.  425,  1888 ;  People  v.  Jensen,  66 

quent  to  the  alleged  seduction  is  ad-  Mich.  711,  1887. 

missible.      People   v.    Hubbard,    92  "  See  People  t^.  Glark,  33  Mich.  112, 

Mich.  322,  1892 ;    and  see   State  v.  1876 ;  Lewis  v.  People,  37  Ibid.  518, 

Mackey,  82  Iowa,  393, 1891.  where  the  1877;  State  v.  Eckler,  106  Mo.  585, 

prosecntrix  was  at  the  time  a  child  of  1891 ;    O'Neill  v.  State,  85  Ga.  383, 

fourteen  and  the  defendant  a  man  of  1890;  Putman  v.  State,  29  Tex.  App. 

thirty-five,  who  had  effected  the  se-  454, 1891.    That  it  is  sufficient  to  say 

duction  by  promising  to  marry  the  "  by  means  of  promise  of  marriage," 

child.    In  such  a  case  the  subsequent  see  Stinehouse  v.  State,  47  Ind.  17, 

relations  between  the  parties  is  admis-  1874 ;  State  v.  McClintic,  73  Iowa,  663, 

sible  to  test  the  defendant's  good  or  1887. 

bad  faith  toward  the  child.    But  see  ^  Grozier  v.  People,  1  Park.  G.  R. 

People  V,  Samonset,  97  Gal.  448, 1893 ;  453,  1853. 
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knew  of  such  marriage^  and  was  old  enough  to  understand  its  bear- 
ings^ the  promise  is  not  one  on  which  she  can  sustain  a  prosecution. 
If  the  promise  were  the  consideration  of  the  seduction^  it  sustains 
the  prosecution ;  otherwise  not.'  It  is,  however,  no  defence  that 
there  was  an  engagement  of  marriage  at  the  time  subsisting,  if  the 
seduction  were  in  consideration  of  the  engagement,'  though  it  might 
be  otherwise  where  the  woman,  being  already  engaged,  yielded 
without  any  reliance  on  a  renewal  of  the  promise.^  Deceit  is  the 
gravamen  of  the  case/  It  is  not  necessary  that  the  defendant 
should  have  been  of  full  age,  capable  of  making  a  binding  promise.' 
Content  no  §  1759.  Consent  of  the  woman  is  part  of  the  case  o^ 
defence.      ^jjg  prosecution,^  and  therefore  such  consent  is  no  defence. 

^  Ibid.  Callahan  v.  State,  63  Ind.  to  marry  on  condition  of  pregnancy 

198, 1878 ;  Wood  v.  State,  48  Ga.  192,  has  been  held  to  be  within  the  statute. 

1873.    And  see  farther,  mider  G^rgia  People  v.  Hustis,  32  Hun,  58, 1884 ; 

statute,  Wilson  v.  State,  58  Ibid.  828,  but  see  People  v.  Van  Alsteyne,  78 

1877.    See  People  v.  Alger,  1  Park.  Hun,  509, 1894 ;  People  v,  Duryea,  81 

0.  B.  883, 1851.  Hun,  890, 1894.  See,  contra,  under  the 

'  Eenyon  v.  People,  26  N.  Y.  208,  Oregon  statutes,  State  v.  Adams, 
1868.  In  Boyce  v.  People,  55  Ibid.  (Oreg.)  85  Pac.  Bep.  86, 1898. 
644, 1873,  it  was  said  that  where  the  '  Wilson  t^.  State,  58  Ga.  828, 1877. 
seduction  was  accomplished  under  a  Promises  of  marriage  made  and  letters 
conditional  promise  of  marriage,  the  written  by  the  defendant  to  the  pros- 
fact  that  after  consenting  the  woman  ecutrix  after  the  seduction,  but  pend- 
endeavored  to  induce  the  defendant  ing  the  marriage  engagement,  are  ad- 
to  desist  at  a  time  when  it  was  too  late  missible ;  so  is  a  promise  made  at  the 
to  withdraw  without  his  permission,  time  of  the  intercourse,  or  prior 
promising  never  to  ask  him  to  marry  thereto,  that  if  she  yielded  he  would 
if  he  would,  is  no  defence.  Evidence  not  make  such  request  again.  Mc- 
of  preparations  made  by  the  prose-  Tyier  v.  State,  91  Ga.  254, 1892. 
cutrix  for  her  marriage  with  defen-  ^  See  Bowers  v.  State,  29  Ohio  St. 
dant  is  incompetent.  State  v,  Bux-  542, 1876 ;  People  v.  Clark,  83  Mich, 
ton,    (Iowa)    57    N.    W.    Rep.    417,  112,1876. 

1894.     Where  it  appeared   that  be-  *  State  «.  Crawford,  34  Iowa,  40, 

fore   defendant's   promise  the  pros-  1871.     Seduction  induced  by  means 

ecutrix's  reputation  for  chastity  was  of  temptations,  arts,  or  flattery  is  as 

bad,  and  specific  acts  were  proved,  complete  as  if  induced  by  a  promise 

held  it  was  error  to  instruct  the  jury  of  marriage.  Anderson  v.  State,  (Ala.) 

that  if  defendant  and  prosecutrix  were  16  So.  Bep.  108, 1894;  State  v.  Mcln- 

well  acquainted,  and  defendant,  know-  tire,  (Iowa)  56  N.  W.  Bep.  419, 1893 ; 

ing  her  character  in  the  community.  State  v,  Gunagy,  84  Iowa,  177,  1891 ; 

promised  to  marry  prosecutrix,  and  State  v.  Fitzgerald,  63  Iowa,  268, 1884. 

seduced  her  by  virtue  of  such  promise,  *  Kenyon  v.  People,  rd  mipra;   5 

he  could  not  avail  himself  of  her  want  Park.  C.  B.  254, 1862 ;  Polk  v.  State, 

of  chastity  as  a  defence.    Mrous  v,  40  Ark.  482, 1883. 

State,  31  Tex.  Cr.  597, 1893.  A  promise  ^  See  infra,  J  1764  a. 
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The  consent^  however,  as  we  have  seen,  must  be,  in  order  to  make 
out  a  case  for  the  prosecution,  not  a  prompt  uDconditioual  acqui- 
escence, but  a  surrender,  based  on  a  promise  of  marriage,  and 
preceded  by  a  "  seduction  which,  from  its  nature,  implies  prior 
persuasion  and  solicitation.^  Under  the  English  statute,  also, 
already  noticed,'  as  it  is  one  of  the  points  in  the  prosecution's  case 
that  the  girl  consented,  consent,  if  seduction  be  proved,  is  no  de- 
fence.' Under  the  English  and  other  statutes,  however,  making 
the  taking  away  from  parents  or  persons  in  charge  a  part  of  the 
case,  it  is  a  defence  to  prove  that  the  parent  or  guardian  consented 
to  the  act,  the  burden  of  proving  this  being  on  the  defendant.^  But 
such  consent  is  invalid  if  obtained  by  fraud.^ 

§  1760.  A  marriage  of  the  parties,  subsequent  to  the  Subse- 
seduction,  though  followed  by  the  desertion  of  the  hus-  J^*^"*^' 
band,  is  a  defence  to  an  indictment  for  the  seduction.*         defence. 

§  1761.  Under  some  of  the  statutes  it  is  essential  that  the  girl 
seduced  should  have  been  under  a  specified  age.     Under  ignorance 
others,  she  must  have  been  of  prior  chaste  character,  ^jfcy^no 
Will  proof  of  an  honest  belief  by  the  defendant  that  she  defence, 
was  above  the  limited  age  be  a  defence?     It  has  properly  been 
decided  that  such  belief  is  no  defence ;  and  that  it  is  even  inadmis- 
sible for  the  defendant  to  show  that  he  was  told  by  the  girl  herself 
that  she  was  abovethe  limited  age,^  or  that  her  appearance  was  that 

»  See  supra,  {  142.    People  v.  Clark,  •  Com.  v.  Eichar,  4  Clark,  (Pa.)  326, 

83  Mich.  112, 1876;  Lewis  v.  People,  1848;  1  Am.  Law  Jour.  661;  State 

87  Ibid.  618,  1877 ;  State  v.  Higdon,  v,  Otis,  186  Ind.  267,  1898 ;  People  v, 

82  Iowa,  262, 1871 ;  Tucker  v.  State,  8  Gould,  70  Mich..  240,  1888.    But  an 

Lea,  638,  1881 ;  People  v.  Cook,  61  offer   of    marriage,   after   seduction, 

Cal.  478,  1882.  which  the  prosecutrix  refused  to  ac- 

'  Supra^  {  686.  cept,  is  no  such  bar  to  the  prosecution. 

*  R.  V.  Mankletow,  Dears.  C.  C.  169 ;  State  t;.  Mackey,  (Iowa)  48  N.  W.  Rep. 
6  Cox  C.  C.  143 ;  R.  v.  Kipps,  4  Ibid.  918, 1891.  Nor  is  evidence  admissible 
167.  Yet  under  9  Geo.  IV.  if  without  that  he  had  intended  to  marry  the 
any  moral  influence  applied  to  the  prosecutrix.  State  v,  Brandenburg, 
girPs  will,  she  volunteers  to  elope,  this  118  Mo.  181,  1898.  But  under  the 
is  a  defence.  R.  v.  Handley,  1  F.  <&  F.  Kentucky  statutes  an  offer  of  marriage 
648 ;  R.  V,  Olifier,  10  Cox  C.  C.  402.  by  the  defendant  in  open  court,  and 

*  R.  V.  Burrell,  L.  &  C.  864 ;  9  Cox  the  prosecutrix's  reAisal  thereof,  re- 
C.  C.  868.  Such  consent  may  be  im-  quires  the  dismissal  of  the  charge, 
plied  from  the  parents  bringing  up  the  Com.  v.  Wright,  (Ky.)  27  S.  W.  Rep. 
girl  to  a  loose  life.  R  v.  Primelt,  1  F.  816, 1894.  So  under  the  Texas  Penal 
&  F.  60.  See  supra,  i  686.  Infra,  Code,  see  Wright  v.  State,  81  Tex.  Cr. 
i  1766.  864, 1892. 

*  R.  V.  Hopkins,  C.  &  M.  264.  Su-  '  R.  v.  Booth,  12  Cox  C.  C.  231 ;  R. 
pra,  i  160.  V,  Robins,  1  C.  &  K.  466 ;    State    v. 
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of  a  person  of  greater  age.^  So  on  the  same  reasoning  a  belief  that 
she  was  unchaste  is  no  defence.^  As  has  been  seen,  the  defendant's 
infancy  is  no  defence.^ 

§  1762.  The  indictment  must  follow  the  distinctive  local  statute 
Indict-  under  which  it  is  drawn.^  The  special  circumstances 
toilow™"'*  °®^  °^*  ^  detailed.*  The  age  of  the  woman  need  not 
statute.       i)e  specified.* 

§  1763.  While  under  the  statutes  the  prosecutrix  is  a  competent 
Proeecu-  witness,  her  testimony,  in  most  jurisdictions,  is  insufficient 
witBeM*  without  corroboration ;  though  in  some  States  such  cor- 
must  be  roboratiou  is  required  only  to  the  promise  of  marriaire. 
rated.         The  corroboration,  when  required  by  statute,^  must  be 


Ruhl,  8  Iowa,  447, 1859.    But  where  '  Kenyon  v.  People,  26  N.  Y.  208, 

the  State's  only  evidence  is  the  infer-  1868 ;  Armstrong  v.  People,  70  Ibid, 

mation  of  the  child  herself,  the  de-  38, 1877 ;  Com.  t;.  Walton,  2  Brewst. 

fendant  may  prove  by  a  church  record  487, 1868 ;  Com.  v,  McCarty,  2  Clark, 

that  she  was  above  the  limited  age  (Pa.)  351, 1844 ;  Rice  v.  Com.,  100  Pa. 

when  the  seduction  took  place.    State  28,  1882;    Cunningham  v.  State,  73 

V.  Cougot,  (Mo.)  26  S.  W.  Rep.  666,  Ala.  51, 1882;  Wilson  v.  State,  Ibid. 

1894.    See  9upra,  i  88.    In  State  t^.  527, 1888 ;  State  v,  Eingsley,  39  Iowa, 

Ruhl,  it  was  said,  obiter,  that  if  the  439, 1874 ;  State  v.  Wells,  48  Ibid.  671, 

motive  were  illegal,  the  specification  as  1878;  State  v.  Painter,  50  Ibid.  317, 

to  age  was. irrelevant    But  see,  on  this  1879;  State  v.  Curran,  51   Ibid.  112, 

point,  Whart.  Crim.  Ev.  J  149.  1879.    It  is  error  to  take  the  case  from 

^  R,  V.  Mycock,  12  Cox  C.  C.  28.  In  the  jury  immediately  upon  the  con- 
State  V.  McClain,  (Kans.)  31  Pac.  Rep.  elusion  of  the  testimony  of  prosecutrix, 
790, 1892,  it  was  held  not  error  toper-  upon  the  mere  supposition  that  the 
mit  the  prosecutrix  to  testify  to  her  State  could  produce  no  other  evidence 
age,  evidence  also  being  given  tending  of  the  seduction  than  by  the  prosecu- 
to  show  the  death  of  her  parents  before  trix  herself.  State  v.  Harper,  (Iowa) 
the  trial.  55  N.  W.  Rep.  197,  1893;    State  v. 

«  See  supra,  §  88.  Enke,  85  Iowa,  35, 1892 ;  Polk  v.  State, 

•  Kenyon  v.  People,  cited  supra,  40  Ark.  482, 1888.  Under  the  Mis- 
{  1758, 1862.  souri  statute  such  corroboration  is  re- 

*  See  State  v.  Stogdel,  13  Ind.  565,  quired  only  as  to  the  promise  of  mar- 
1859 ;  Stinehoose  v.  State,  47  Ibid.  17,  riage.  State  v.  Hill,  91  Mo.  423, 1886. 
1874 ;  see  State  t^.  Curran,  51  Iowa,  As  to  construction  of  testimony  of 
112,  1879 ;  West  v.  State,  1  Wis.  209,  witness,  see  State  v.  Haven,  43  Ibid. 
1853;Wil8ont;.State,73Ala.527,1883;  181, 1876. 

State  V.  Sipe,  38  Kans.  201, 1888 ;  State  As  already  seen  an  infant  cannot  be 

V,  Buster,  90  Mo.  514, 1886 ;  see  State  brought  into  court  to  prove  resem- 

V,  Terry,  106  Mo.  209, 1891.  blance  to  the  putative  father.    State 

*  State  V.  Conkright,  58  Iowa,  338,  v.  Danforth,  48  Iowa,  43, 1878 ;  citing 
1882.  Eeniston  v.  Rowe,  16  Me.  88,  1839 ; 

•  Polk  V.  State,  40  Ark.  482. 1 883.  Risk  v.  State,  19  Ind.  152, 1862.    See 
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aliunde^  and  must  go  to  matters  of  substance  material  to  the  issue.^ 
The  law  in  this  respect  is  not  altered  by  the  admission  of  defen- 
dants as  witnesses  in  their  own  behalf.' 

§  1764.  When  the  statute  permits^  the  defendant  may  be  convicted 
of  fornication^  under  an  indictment  for  seduction.'    And 
the  acquittal  of  seduction  under  such  a  statute  is  a  bar  conviction 
to  an  indictment  for  fornication.*    In  any  view  counts  for  off^JjJJ^' 
seduction  and  fornication  can  be  joined.'    On  an  indict- 
ment for  abduction^  if  there  be  proper  averments^  there  may  be  a 
conviction  of  assault.* 

Whart.  Grim.  Ev.  {  818.     But  see  see  State  v.  McCaskey,  104  Mo.  644, 

State  V.  Horton,  100  N.  C.  448, 1888.  1891.    Testimony  of  a  physician  that 

Where,onthetrialof  an  indictment  defendant  had  consnlted  him  as  to 

under  the  New  York  act,  the  prosecn-  **  what  was  good  to  get  a  young  lady 

trix   testifies   to  the  promise,  inter-  out  of  a  fix "  is  admissible.    Badder 

course,  and  other  facts  essential  to  t^.  Keefer,( Mich.)  58  N.W.Eep.  1007, 

constitute  the  ofience,  and  other  testi-  1894.    In  Bice  v.  Com.,  102  Pa.  408, 

mony  tending  to  support  her  on  such  1888,  it  was   held  that  mere  social 

points  is  given,  whether  or  not  she  is  attentions  do  not  constitute  such  cor- 

sufficiently  supported  to  justify  a  con-  roboration.     See   State  v,  Baldoser, 

yiction  is  a  question    for  the  jury.  (Iowa)  55  N.  W.  Bep.  97, 1893 ;  State 

Crandall  v.  People,  2  Lansing,  809,  v.  Painter,  50  Iowa,  817,  1879 ;  State 

1870 ;  Boyce  v.  People,  55  N.  Y.  644,  v.  Wells,  48  Iowa,  671, 1878;  State  v, 

1873.    As  to  cross-examination,  see  Bichards,  72  Iowa,  17, 1887.    And  see 

Armstrong  v.  People,  70  N.  Y.  38,  Munkers  v.  State,  87  Ala.  94, 1888. 

1877.  The  testimony  of  a  sister  of  the  pros- 

Where  it  appears  the  prosecutrix  ecutrix  that  the  latter  got  a  dress  ready 

was  of  tender  years ;  lived  with  the  de-  for  her  marriage  is  no  such  corrobora- 

fendant  and  was  to  a  certain  extent  tion.    Cooper  v.  State,  90  Ala.  641, 

under  his  protection ;    and  there  is  1891 ;  State  v.  Wheeler,  108  Mo.  658, 

also  testimony  tending  to  show  the  1891. 

commission  of  the  offence  by  defend-  '  Bice  v.  Com.,  100  Pa.  28, 1882. 

ant,  a  conviction  will  not  be  disturbed.  '  Hopper  v.  State,  54  Ga.  389, 1875 ; 

Lybarger  v.  State,  2  Wash.  552,  1891.  State  v.  Yates,  27  Minn.  52,  1880. 

^  Zabriskie  v.  State,  42  N.  J.  L.  And  so  of  adultery  in  Georgia.   Wood 

640, 1881 ;  Bice  v.  Com.,  100  Pa.  28,  t;.  State,  48  Ibid.  192, 1873 ;  and  see 

1882;  State  v.  Smith,  54  Iowa,  748,  Whart  Cr.  PI.  &  Pr.  H  736  et  seq,; 

1880 ;  State  v.  McClintic,  78  Iowa,  Nicholson  v.  Com.,  91  Pa.  890,  1879 ; 

663, 1887 ;  State  v.  Bell,  79  Iowa,  117,  Bice  v.  Com.,  102  Pa.  408, 1883. 

1890;  State  v.  Thompson,  79  Iowa,  *  See  State  t;.  Bierce,  27  Conn.  319, 

703, 1890 ;  State  v.  Smith,  84  Iowa,  522,  1858 ;  Dinkey  v.  Com.,   17  Pa.  126, 

1892.    Under  the  North  Carolina  stat-  1851 ;  Nicholson  v.  Com.,  ut  supra. 

ute  the  corroborating  testimony  must  ^  Nicholson  v.  Com.,  91  Pa.   390, 

extend  to  the  promise  of  marriage  as  1879. 

well  as  to  the  seduction.     State  v,  '  B.  v.  Barrett,  9  C.  <&  P.  387. 
Ferguson,  107  N.  C.  841,  1890 ;    and 
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§  1764  a.  It  has  been  held  that  at  'common   law^  if  rape  be 

proved^  the  offence  merges  ;^  though  this  position  is  now 

rap?*'  *^    ^P^°  ^  much  dispute.*    But  in  any  view,  unless  actual 

and  overwhelming  force  be  proved,  this  defence  cannot 

be  set  up,' 

§  1766.  In  some  States  statutes  have  been  adopted  making  it 
"EnticinK"  iudictable  to  entice  unmarried  women  from  their  homes 
for  proBti-  for  the  purpose  of  prostitution.  In  such  prosecutions  it  is 
difltinot  not  neoessary  to  show  that  there  was  a  final  and  perma- 
o  enoe.  ^^^^  departure  from  the  parent's  home.  The  fact  of 
prostitution  is  to  be  inferred  from  all  the  circumstances  of  the 
case.^  The  burden  is  on  the  prosecution  to  prove  the  chastity  of 
the  woman,  when  this  is  a  statutory  prerequisite  to  the  prosecu- 
tion.* 


^  State  V.  Lewis,  48  Iowa,  578, 1878 ;  the  word  used  is  "  take,"  it  is  enough 
Oroghan  v.  State,  22  Wis.  444,  1868 ;  if  improper  solicitations  are  proved  to 
Whart.  Cr.  PI.  &  Pr.  {  404.  See  State  have  been  employed.  People  v.  Mar- 
V.  Woolaver,  77  Mo.  108.  shall,  69  Cal.  886,  1881 ;  People  v. 

«  Supra,  il  678,  1844, 1746.  Milne,  60  Ibid.  71, 1882. 

»  People  V.  Royal,  68  Cal.  62, 1878 ;  Under  New  York  Penal  Code,  1 232, 
Jones  V.  State,  90  Ga.  616,  1892.  not  only  a  "  taking,"  bat  a  taking  for 
Force,  intermixed  with  consent  upon  the  purpose  of  prostitution,  must  be 
promise  of  marriage,  is  seduction,  shown.  People  v,  Plath,  100  N.  Y. 
People  V.  Be  Fore,  64  Mich.  698, 1887.  690, 1886. 

*  Slocum  V,  People,  90  111.  274, 1878 ;  It  is  immaterial  whether  the  defen- 
see  People  t^.  Carrier,  46  Mich.  442,  dant  knew  the  female  had  a  father 

1881.  living.    People  v.  Cook,  61  Cal.  478, 
A  woman  is  a  prostitute  who  sub-  1882. 

mits  to  indiscriminate  sexual  inter-  When  the  term  "  for  the  purpose  of 
course,  even  though  she  receive  no  prostitution ''  is  used  in  the  statute,  it 
pecuniary  compensation  therefor,  is  to  be  treated  as  equivalent  to 
State  V.  Clark,  78  Iowa,  492, 1889.  "  making  a  prostitute."  See  State  v. 
Under  New  York  statute,  see  Beyer  Stoyell,  64  Me.  24,  1866 ;  Com.  v, 
V.  People,  86  N.  Y.  869,  1881 ;  Cook,  12  Mete.  93, 1846 ;  Carpenter  v. 
Schnicker  v.  People,  88    Ibid.  192,  People,  8  Barb.  603,  1860.    See  Slo- 

1882.  cum  V.  People,  90  111.  274, 1878.    That 
Under  the  Tennessee  statute  for  tak-  the  indictment  must  aver,  under  such 

ing  a  female  from  her  parents  for  the  a  statute,  "  for  the  purpose  of  prosti- 
purpose  of  prostitution,  the  girl's  con-  tution,"  see  Osbom  t^.  State,  62  Ind. 
sent  is  no  defence.  Tucker  v.  State,  626, 1876.  That  the  meaning  of  pros- 
8  Lea,  633, 1881.  See  State  v,  Feasel,  titution  is  a  question  of  law,  see  State 
74  Mo.  624, 1881.  And  as  to  English  v.  Bierce,  27  Conn.  819, 1868. 
statute,  see  mpra,  i  1769.  *  Com.  v,  Whitaker,  131  Mass.  224, 

Under  the  California  statute,  where  1881.    Supra,  i  1767. 
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The  federal  statute  prohibiting  importation  of  women  for  prosti- 
tution applies  to  importation  from  all  foreign  lands.^ 

*  Com.  V.  Johnson,  19  Blatch.  267, 1881. 


POINTS  BEQUE8TED  FOB  THE  DEFENCE  nUPBOPEBLY 
BEFU8ED,  AND  ERRONEOUS  OHARGES. 

Repute  for  Ohastity. 

The  coort  instructed  the  jury  that  "  Repute  for  the  purpose  of  this  trial  is 
limited  to  the  female's  reputation  for  chastity,  and  signifies  the  esteem  in 
which  she  is  held  generally  for  chastity  in  the  neighborhood  where  she 
resided,  or  among  those  with  whom  she  associated."  Held  error  to  limit  it 
to  the  neighborhood.    State  v,  Wheeler,  94  Mo.  262, 1887.    Supra^  ?  1767. 

Repute;  Burden  of  Proof. 

It  was  held  error  for  the  court  to  charge  that  previous  chaste  character 
could  be  established  by  showing  association  with  reputable  fiunilies,  and  that 
when  the  prosecution  named  the  people  with  whom  the  prosecutrix  had 
associated  the  presumption  of  law  is  that  they  were  reputable,  and  that  the 
burden  of  showing  that  they  were  otherwise  was  on  defendant.  People  v, 
Krusick,  98  Cal.  74, 1892.    Supra,  i  1767. 
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CHAPTER    XXXVI. 
DUELLING. 

I.  Requisites  of  Offence.  No  defence   that  duel  was    to 

A  duel  is  a  concerted  fight  with  be    fought    extra-territorially, 

deadly  weapons  for  satisfaction  {  1774. 

of  honor,  2 1767.  All    concerned    are   principals, 

Sending  challenge   is  a  misde-  2  1774  a. 

meanor  at  common  law,  2  1768.  U.  Indictment. 

By  statute  specific  penalties  are  Challenge  need  not  be  specially 

inflicted,  2  1769.  pleaded,  2  1775. 

The  combat  must  be   premedi-  Statute      must      be      followed, 

tated,  2  1770.  2  1776. 
Deadly   weapons    must   be   in-  III.  Evidence. 

tended,  2  1771.  Challenge  may  be  inferred  from 

Challenge  must  be  for  satisfaction  facts,  2  1777. 

of  honor,  2  1772.  Admissions  of-  seconds  are  evi- 

Persons  provoking  challenge  are  dence,  2  1778. 

indictable    at    common    law, 

2  1778. 

I.   REQUISITES  OF  OFFENCE. 

§  1767.  A  DUEL  is  a  concerted  fight  between  two  persons^  with 
deadly  weapons,  the  object  of  which  is  claimed  to  be  the 
concerted  satisfaction  of  wounded  honor.^  To  the  Romans  and 
fi^^y^r  Grreeks  it  was  unknown^  though  with  them,  as  with  the 
the  BatiB-  Jews,  the  usage  existed  of  committing  the  settlement  of 
^honor.  national  or  tribal  quarrels  to  two  champions  who  vrere  to 
decide  the  question  in  a  single  fight.  To  such  encounters, 
as  well  as  to  the  fights  of  voluntary  champions  in  public  games,  the 
ordinary  laws  of  homicide  did  not  apply :  ^'  Quia  glorise  causa  et 
virtutis,  non  iniurise  causa  videtur  damnum  datum.^'  But  this 
was  because  such  contests  were  engaged  in  for  public  purposes  and 

^  The  English  Draft  Code  of  1879  challenges,  or  knowingly  carries  any 

contaitas  the  following :  challenge  to,  or   endeavors    by  any 

"  Every  one  shall  be  guilty  of  an  means  to  provoke  any  person  to  fight 

indictable  offence,  and  shall  be  liable  a  duel,  or  endeavors  to  provoke  any 

upon  conviction  thereof  to  one  year's  person  to  challenge  any  other  person 

imprisonment  with  hard  labor,  who  to  fight  a  duel." 
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CHAP.  XXXVI.]  DUELLING.  [§  1769. 

under  public  sanction.  There  can  be  no  question  that  if  two  indi- 
viduals, to  redress  private  wrongs  or  insults^  had  coolly  agreed  to 
fight  with  deadly  weapons,  the  death  of  either  party,  had  it  resulted, 
would  have  been  considered  murder. 

§  1768.  Duels,  in  their  modern  sense,  took  their  origin  from  the 
chivalric  idea  inherent  in  feudalism ;  an  idea  which  treated  knightly 
honor  as  a  quality  so  delicate  and  precious  that  an  insult  to  it  could  * 
only  be  satisfied  by  an  appeal  to  arms.     Naturally,  therefore,  the 
feudal  jurisprudence  treated  duelling  with  indulgence ;  and  hence 
when  we  search  the  old  English  common  law  the  only  utterances 
on  this  point  that  we  can  find  are  ambiguous  or  apologetic.     The 
canon  law,  however,  spoke  with  unequivocal  sternness.     To  that 
law  there  was  no  distinction  between  gentle  and  simple,  between 
knight  and  serf;  and  the  condemnation  it  pronounced  on  the  serf 
who  killed  another  serf  in  a  vulgar  but  premeditated  fight,  it  pro- 
nounced on  the  knight  who  killed  another  knight  in  a  duel  con- 
ducted according  to  all  the  rules  of  chivalry.     "  Detestabilis  duel- 
lorum  usus,  fabricante  diabolo  introductus,  et  cruenta  oorporum 
morte  animarum  etiam  pemiciem  lucretur.^^^     Gradually  this  prin- 
ciple worked  itself  from  the  English  ecclesiastical  to  the 
English  common  law  courts,  till  the  doctrine  was  reached,  challenge 
that  to  send  a  challenge  is  a  misdemeanor  at  common  m^norat 
law,  even  though  the  challenge  be  declined  f  and,  as  al-  JJ^™®" 
ready  expressed,  that  killing  in  a  duel  is  murder,  and 
that  all  persons  engaged  in  preparing  the  duel,  if  assisting,  at  the 
death,  are  principals ;  if  absent,  accessaries  before  the  fact.' 

§  1769.  But  this  view,  as  already  seen,^  it  has  been  found  im- 
practicable to  carry  into  uniform  practice,  even  where 
death  results,  and  where  the  party  who  strikes  the  fatal  BfMcific " 
blow  is  defendant.     Still  greater  is  the  diflSculty  when  f^Jj*^^ 
the  seconds  are  on  trial,  or  when  the  result  was  not  fatal. 

^  Acta  cone.  Trid.  1562 ;  Decret.  de  '  See  mpra^  \  215.  The  curious 
reform,  cap.  xix.  This  is  but  a  con-  reader,  who  seeks  to  examine  the  his- 
densation  of  the  old  canon  law.  tory  of  the  law  in  this  connection, 

'  B.    t'.    Langley,    2    Ld.    Baym.  will  find  materials  in  Quintus,  Diss. 
1029;  B.  t^.  Phillips,  6  East,  464;  B.  de  Duello,  etc.,  Groning.  1830;  Gneiat, 
V.  Young,  8  C.  &  P.  644.    See  Duel  der  Zweikampf,  1848 ;  Pujos,  Ensai 
Cases,  2  How.  St.   Tr.  1033,  1047;  sur   la   Bepression   du  Duel,  Paris, 
Smith  V.  State,  1  Stew.  506,  1828 ;  1863 ;  Sabine's  Notes  on  Duels  and 
now  changed  by  statute,  unless  a  com-  Duelling,  1860. 
bat  takes  place.     Ibid.;  State  t^.  Per-       ^  Supray  {  482. 
kins,  6  Blackf.  20, 1841 ;  State  v.  Far- 
rier, 1  Hawks,  (N.  C.)  487, 1821. 
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§  1771.]  CRIMES.  [book  II. 

Hence  a  series  of  statutes  have  been  passed,  assigning  specific  and 
graduated  punishments  to  those  sending  challenges,  and  those  con- 
cerned in  arranging  or  abetting  duels.  It  is  with  these  statutes  we 
have  at  present  to  do,  touching  only  on  certain  generic  features 
which  are  common  to  all. 

§  1770.  We  must  distinguish  between  the  duel  and  the  rencontre, 

which  is  a  sudden  fight,  springing  up  when  the  parties 
bat^must  ^^  ^°  ^^*  blood,  and  when  there  is  no  time  to  cool  be- 
^  5^t4id    *w®®°  *^®  provocation  and  the  summons  to  fight  and  the 

fight  itself.  Hence  the  statutes  against  challenges,  con- 
strued strictly,  do  not  apply  to  fights  demanded  in  hot  blood  by  a 
party  or  his  friends.  Such  demands  are  governed  by  the  rules  of 
the  common  law,  as  defined  in  riotous  homicide,  or  homicide  in 
sudden  quarrels.^  And  if  no  physical  injuries  ensue,  the  partici- 
pants are  indictable  for  affrays  or  attempts. 

§  1771.  Challenges  to  fight  with  weapons  not  deadly,  e,  ^.,  with 

fists,  do  not  come  under  the  duelling  statutes,  though  in- 
^^Jl^g  dictable  at  common  law  as  attempts,  or  as  breaches  of  the 
™to*dSi      Public  peace  ;*  and  so  where  a  challenge  is  intended  as  a 

joke,  or  where  the  weapons  to  be  used  lire  intended  by  the 
challenging  party  to  be  harmless,  and  are  so  known  to  the  other 
parties.'  Yet  if  the  principals  intend  to  use  deadly  weapons,  it  is 
no  defence  that  the  pistols  are  by  a  subsequent  trick  of  the  seconds, 
unknown  to  the  principals,  loaded  only  with  blank  cartridges.* 
But  it  is  not  requisite,  to  constitute  the  offence,  that  any  special 
weapon  should  be  used.  Hence  under  this  head  may  be  classed 
what  a  German  expositor*  styles  the  "  Amerikanische  Duell,^'  i.  e., 
a  drawing  lots  as  to  which  of  two  parties  shall  die,  as  a  satisfaction 
to  the  wounded  honor  of  one  of  them. 

So  far  as  concerns  the  challenge,  it  is  no  matter  in  what  terms  it 
is  couched.  If  it  be  an  invitation  to  fight  with  deadly  weapons, 
the  case  is  covered  by  the  statute,  no  matter  how  artful  may  be  the 
disguise.^ 

*  Supra,  Jl  396,  465.  see  Aulger  v.  People,  34    111.    486, 

»  Com.  V.  Whitehead,  2  Law  Rep.  1864 ;  Com.  v.  Tibbs,  1  Dana,  524, 

148.    A  challenge  to  fight  out  of  the  1833. 

State    is    indictable,   as   tending   to      •  Com.  v.  Hart,  6  J.  J.  Marsh.  119, 

rouse   the   persons   and  produce  an  1881. 

immediate  breach  of  the  peace.  State       *  See  mpra,  H  17  Set  seg, 

V.  Farrier,  1  Hawks,  (N.  C.)  487, 1821 ;       *  HolzendorfTs  Encyc.  ii.  721. 

State  V,  Taylor,  3  Brev.  243,   1812.       •  Itifra,  i  1777 ;  State  v,  Perkins,  6 

As  to  what  constitutes  a  challenge,  Blackf.  20,  1841 ;  Com.  v.  Hart,  6  J.  J. 
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CHAP.  XXXVI.]  DUELLING.  [§  1773. 

§  1772.  Suppose,  in  a  foundering  boat,  a  passenger  proposes  that 
lots  should  be  drawn  as  to  who  should  be  cast  overboard,  (^i^j^u^^  ^ 
in  order  to  lighten  the  boat  ?     This  would  not  be  a  chal-  must  be 
lenge  under  the  duelling  statutes,  and  it  might  be  claimed  faction  to 
to  be  excusable  at  common  law.^    But  the  term  "  honor,"     °°^^' 
even  when  used  in  statutes,  must  not  be  construed  too  scantily. 
Wherever  one  man,  except  under  legal  necessity,  challenges  another 
to  single  combat  with  deadly  weapons,  to  redress  any  injury,  real  or 
fancied,  to  self,  there  the  case  is  met. 

§  1773.  A  duellist,  desiring  himself  to  escape  the  penalties  of  the 
statutes,  who   succeeds  by  skilful   insults  in  provoking 
another  to  challenge  him,  may  be  responsible  at  common   pJ^^Lg 
law.      It  would  be  a  gross  injustice  in  such  a  case  to  chaiienM 

,  ,  ftro  mdict- 

punish  the  challenger,  who  is  really  the  assailed  party,  able  at 
and  to  let  the  challenged  party,  who  is  really  the  assail-  J^™ 
ant,  go  free.     Under  the  statutes,  the  latter  may  not  be 
reached  f  but  the  common  law  here,  as  elsewhere,  penetrates  to 
the  merits,  and  holds  that  he  who  thus  designedly  provokes  a  chal- 
lenge is  guilty  of  an  indictable  offence.^ 

Marsh.  119,  1831;  Com.  v,  Tibbs,  1  edition  of  Dickinson's  Quarter  Ses- 
Dana,  524, 1833 ;  Com.  v.  Pope,  3  Ibid,  sions  (p.  825),  *'  are  indictable  as  mis- 
418, 1835 ;  State  v.  Farrier,  1  Hawks,  demeanors,  as  well  in  those  who  send 
487,  1821 ;  State  v.  Taylor,  3  Brev.  as  those  who  knowingly  carry  them. 
243,1812;  Harriott  v.  State,  1  McMull.  Upon  the  same  principle,  employing 
126, 1840 ;  Ivey  v.  State,  12  Ala.  276,  words  or  writings  for  the  purpose  of 
1847.  provoking   another  to  send  a  chal- 

*  Sapra^  §  95.  lenge,  where  the  tendency  is  direct 

'  Com.  V.  Tibbs,  1  Dana,  524,  1838.  and  manifest,  is  equally  indictable, 
'  Supra f  i  179 ;  1  Grab.  Crim.  Law,  even  though  the  provocation  should 
66;  1  Hawk.  P.  C.  ss.  18,  19;  1  fail  in  its  object.  And  no  previous 
Deacon  Crim.  Law,  219;  Boothby  misconduct  on  the  part  of  the  indi- 
Crim.  Law,  (ed.  1854)  60.  See  R.  v,  vidual  challenged  or  provoked  will 
Bice,  3  East,  581;  R.  v,  Phillips,  6  form  a  defence  against  such  indict- 
Ibid.  464;  R.  V.  Cuddy,  1  C.  &  K.  ment,  so  as  to  entitle  the  defendant 
210 ;  R.  V,  Young,  8  C.  &  P.  644 ;  to  an  acquittal,  although  it  will  weigh 
State  V,  Farrier,  1  Hawks,  487, 1821 ;  with  the  court  in  determining  the 
State  V,  Taylor,  1  Const.  Rep.  107,  sentence.  Where,  indeed,  a  party 
1812;  3  Brev.  243,  1812.  That  all  challenged  applies  to  the  court  of 
concerned  are  liable,  see  cases  just  Queen's  Bench  for  a  criminal  informa- 
cited,  and  see  Com.  v.  Lambert,  9  tion,  that  extraordinary  remedy  will 
Leigh,  603,  1838 ;  Cullen  v.  Com.,  24  not  be  granted,  if  he  shall  appear  to 
Gratt.  624.  have  given  provocation  to  his  adver- 

"  Challenges  to  break  the  peace  by  sary,  but  he  will  be  left  to  indict  at 
fighting,"  says  Mr.  Talfourd,  in  his  the  assizes  or  session.    The  punish-- 
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§  1774.  Where  a  challenge  is  given  in  one  State  to  fight  a  dael 
in  another  State,  the  offence  of  challenging  is  continuous, 
thatdue"^  and  may  be  tried  in  either  jurisdiction  ;*  though  if  the 
fought  ex-  ch^U®°g<^  be  '^^  writing,  it  may  be  expedient,  in  the 
tra-territo-  jurisdiction  of  consummation,  to  charge  the  offence  as  an 
oral  renewal.  Clearly  a  challenge  to  fight  in  another 
State  is  penally  cognizable  in  the  State  in  which  the  challenge  is 
issued.'  Nor  is  it  necessary  to  prove  that  the  challenge  ever  reached 
its  destination ' 

Aiioon-  ^  1774  a.  All  who  are  concerned  in  a  duel  are  respon- 

cerned  are   sible  Under  the  limitations  heretofore  stated  as  applying 

reeponai-       ^  .      .      i  i  a  it*   ./      o 

bie.  to  principal  and  accessary.* 

II.    INDICTMENT. 

§  1775.  A  written  letter,  if  merely  the  inducement  or  introduc- 
tion to  an  oral  communication,  conveying  a  challenge 
neednotbe  ^^^  ^<^^  be  set  forth.  Thus  where  T.,  in  a  letter  to  X., 
iSeade^  used  expressions  implying  a  challenge,  and  by  a  post- 
script referred  N.,  the  challenged  party,  to  one  H.  (the 
bearer  of  the  letter),  if  any  further  arrangements  were  necessary, 
it  was  held  that  the  letter  was  only  evidence  of  the  challenge,  and 
need  not  be  specially  pleaded  ;  and  that  N.  might  give  testimony 
of  the  conversation  between  H.,  the  bearer  of  the  letter,  and  him- 
self.' Even  when  a  statute  makes  sending  a  challenge  indictable,  it 
has  been  held  not  necessary  to  set  out  a  copy  of  the  challenge  f 
and  if  an  attempt  be  made  to  set  out  in  the  indictment  a  copy,  and 
it  varies  slightly  from  the  original,  as  by  the  addition  or  omission 
of  a  letter,  no  way  altering  the  sense,  it  has  been  said  that  such 
variance  after  verdict  is  cured.^  To  set  forth  the  substance,  when 
the  challenge  is  partly  oral,  is  enough.* 

ment,  on  conviction,  is  fine  or  impris-  L.  B.  2  0.  C.  147 ;  Ck)m.  v.  Lambert, 

onment,  or  both,  at  the  discretion  of  9  Leigh,  603,  1838.    As  to  surgeons, 

the  court."  see  Cullen  v.  Com.,  24  Gratt.  624, 1878. 

^  See  supra,  i  288.  *  State  v.  Taylor,  lU  supra, 

*  R.r.  Williams,  2  Camp.  506;  State  •  Brown  v.  Com.,  2  Va.  Gas.  516, 
V.  Taylor,  8  Brev.  243,  1812;   1  Tr.  1826. 

Const.  Rep.  107 ;  Harris  v.  State.  58       ^  State  v.  Farrier,  1  Hawks,  487, 

Ga.  832,  1877 ;    State  v.  Farrier,  1  1821.    See  Heffren  v.  Com.,  4  Mete. 

Hawks,  487,  1821.    See  Ivey  v.  State,  (Ky.)  5,  1862 ;  Ivey  v.  State,  12  Ala. 

12  Ala.  276, 1847.  276,  1847  ;  Com.  v,  Tibbs.  1   Dana, 

*  R.  V.  Williams,  supra.  524, 1833. 

*  Supra,  il  215,  482;  R.  v.  Taylor,       *  Ivey  v.  State,  12  Ala.  276, 1847. 
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CHAP.  XXXVI.]  DUELLING.  [§  1778. 

§  1776.  Where  a  statute  makes  it  a  misdemeanor  to  challenge 

another,  the  indictment  must  chars^e  that  the  defendant  ^  ,  ^ 
1    11  1        .     .  Ill  1   statute 

challenged ;    it  is  not  enough   that  he  wrote,  sent,  and  must  be 

offered  a  paper  he  intended  as  a  challenge.*  ^  ^^   ' 

Expressing  a  readiness  to  accept  a  challenge  does  not  amount  to 

challenging  under  the  statute.^ 


III.   EVIDENCE. 

§  1777.  No  set  phrase  is  necessary  to  constitute  a  challenge  to 
fight  with  deadly  weapons,*  nor  is  a  writing  necessary.^ 

The  note  or  letter  sent  by  one  party  to  the  other,  and  may  b*  m- 
parol  testimony  in  explanation,  are  admissible  as  evi-  a;^^"* 
dence.* 

The  jury  is  to  decide,  under  advice  of  the  court,  whether,  from 
all  the  circumstances,  there  has  been  a  challenge  within  the  statute.* 

§  1778.  Concert    being   proved,  it   need   scarcely   be  Admis- 
added   that    the   admissions    of  a   second  are  evidence  ^ndsare 
against  the  principal ;  and  vice  veraaJ  evidence. 

*  State  V.  Gibbons,  1  South.  40, 1818.  acts.    Com.  v.  Welsh,  7  Gray,  824, 

«  Com.  v.  Tibbs,  1  Dana,  624, 1833.  1866. 

An  indictment  under  theMassachn-  '  See,  for  cases,  supra,  {  1771. 

setts  Statute  1849,  c.  49,  2  1,  is  suffi-  *  State  t^.  Perkins,  6    Blackf.  20, 

cient,  which  alleges  that  the  defendant,  1 841 .    Supra,  2  1776 . 

at  a  time  and  place  named, "  by  and  in  *  Supra,  i  1776 ;  B.  v,  England,  2 

pursuance  of  a  preTious  appointment  Leach,  767. 

and  arrangement  made  to  meet  and  *  Com.  t^.  Hart,  6  J.  J.  Marsh.  119, 

engage  in  a  fight  with  another  person,  1881 ;  State  v.  Strickland,  2  N.  &  McC. 

to  wit,  with  one  J.  S.,  did  meet  and  181, 1819 ;  Herriott  v.  State,  1  McMull. 

engage  in  a  fight  with  the  said  J.  S.,"  126, 1840 ;  Gordon  v.  State,  4  Mo.  376, 

without  further  charging  what  previ-  1836. 

ous  appointment  or  arrangement  was  ^  State  v,  Dupont,  2  McCord,  834, 

made,  or  when  or  where,  or  by  whom,  1823 ;  Whart.  Crim.  Ev.  J  698. 
or  fiirther  setting  out  the  defendant's 


615 


PAET  lY. 

OFFENCES  AGAINST  GOVERNMENT. 


CHAPTER    XXXVII. 


TREASON. 


I.  Tbeabon  against  the  United 

States. 
Constitution  and  Statutes, 

i  1782. 
Constitutional    and    statutory 

definition  of  treason,  {  1782. 
Punishment,  {  1783. 
Misprision,  J  1784. 
Seditious  conspiracy,  {  1785. 
Enlisting     persons     to     serve 

against  U.  S.,  i  1786. 
Offence  of  persons  so  enlisted, 

i  1787. 
Aiding  in  rebellion,  {  1788. 
Corresponding    with      foreign 

government,  2  1789. 
Judicial  Rulings. 
Treason  consists  in  levying  war 

or  in  adhering  to  enemies, 

il790. 
1.  Levying  War. 
Term  to  be  accepted  in  its  prior 

judicial  meaning,  i  1791. 
All  concerned  in  levying  war 

are  principals,  {  1792. 
But  there  must  be  an  overt  act 

of  war,  {  1793. 
Number  engaged  is  not  material, 

i  1794. 
Direct  levying  of  war  is  attack 

on  government  forces  or  ports, 

i  1796. 
Constructive  is  where  it  is  in- 
tended to  effect  change  in 

government  by  force,  J  1796. 
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But  war  to  effect  private  ends  is 
not  treason,  {  1797. 

Not  necessary  to  treason  that  a 
battle  should  be  fought, 
{  1798. 

Belligerent  insurgents  are  not 
indictable  for  treason,  2  1799. 

Belligerent  rights  do  not  pro- 
tect illegitimate  warfare, 
i  1800. 

2.  Adhering   to    Enemies    of  the 

Vhiied  States, 

This  clause  does  not  cover  aid 
or  sympathy  given  to  a  rebel- 
lion, {  1801. 

Otherwise  as  to  aid  given  to 
hostile  foreign  State,  {  1802. 

Obedience  to  de  facto  govern- 
ment is  a  defence,  2  1803. 

So  of  coercion,  2  1803  a. 

Home  government  may  punish 
subjects  for  political  offences 
abroad,  2  1804. 

And  so  for  intra-territorial  of- 
fences by  aliens,  2  1805. 

3.  Indictment 

Overt  acts  must  be  laid  in  in- 
dictment, 2  1806. 

4.  Evidence. 

Confederacy  must  be  proved, 
J1807. 

Must  be  two  witnesses  to  one 
overt  act,  2  1808. 

Confessions  admissible  as  cor- 
roborations, 2  1809. 


CHAP.  XXXVII.] 


TREASON. 


[§  1783. 


Place  of  overt  act  has  juris- 
diction, i  1810. 

No  defence  that  defendant  be- 
lieved he  was  exercising  a 
right,  1 1811. 
II.   Tbbason   against  the    Pab- 

TICULAB  StATKS. 

Such  treason  is  an  offence  at 
common  law,  J  1812. 

Does  not  necessarily  include 
treason  against  the  U.  S., 
i  1813. 


But  does  include  all  treason 
against  government  except 
such  as  is  aimed  at  U.  S., 
§  1816. 

Otherwise  when  U.  S.  inter- 
poses, 3  1816. 

Is  not  absorbed  in  treason 
against  U.  S.,  i  1817. 

Covers  cases  of  open  attacks  on 
State  government,  i  1818. 

Analogies  from  foreign  juris- 
prudences, i  1819. 


I.   TREASON   AGAINST  THE   UNITED   STATES. 
CX)NSTITTJTION  AND  STATUTES. 

§  1782.  "  Treason  against  the  United  States  shall  consist  only 
in  levying  war  against  them,  or  in    adhering   to   their 
enemies^  giving  them  aid  and  comfort.^     No  person  shall  Deanition 
be  convicted  of  treason  unless  on  the  testimony  of  two  *°  ^^^ ' 
witnesses  to  the  same  overt  act,  or  on  confession  in  open  court.''* 

"Every  person  owing  allegiance*  to  the  United  States,  who 
levies  war  against  them,  or  adheres  to  their  enemies,  giving  them 
aid  and  comfort  within  the  United  States  or  elsewhere,  is  guilty  of 
treason.''* 

§  1783.  "  Every  person  guilty  of  treason  shall  suffer  death  ;  or, 
at  the  discretion  of  the  court,  shall  be  imprisoned  at  hard  Punieh- 
labor  for  not  less  than  five  years,  and  fined  not  less  than  ™®°* 
ten  thousand  dollars,  to  be  levied  and  collected  out  of  any  or  all  of 
his  property,  real  and  personal,  of  which  he  was  the  owner  at  the 
time  of  committing  such  treason,  any  sale  or  conveyance  to  the  con- 


^  A  rebel,  being  a  citizen  of  the   S.  v.  Greathouse,  2  Abb.  U.  S.  364, 
United  States,  cannot  be  viewed  as  an   1863  (U.  S.  Cir.  Ct  Cal.  1863  ;  Field 
enemy  under  the  Constitution  of  the  and  Hofiman,  JJ.).    Seetn/ra,  i  1795. 
United  States ;  and  hence  a  con  vie-       '  Const.  U.  S.  art.  3,  {  3,  cl.  1. 
tion  of  treason,  in  promoting  a  rebel-       '  As  to  allegiance,  see  supra,  i  282 ; 
lion,  cannot,  it  has  been  held,  be  sus-  Sprague,  J.,  23  Law  Bep.  705 ;  U.  S. 
tained  under  that  branch  of  the  con-  v.  Villato,  2  Dalh.  370, 1797. 
stitutional  definition  which  includes       *  Bev.  Stat,  i  5331. 
''adhering  to  their  enemies,  giving       Members  of  Congress  guilty  of  trea- 
them  aid  and  comfort.''    But  such  a  son  are  liable  to  arrest.    Const,  art.  1, 
rebel  may  be    convicted  under   the  { 6. 
phrase  relating  to  "  levying  war."    U. 
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trary  notwithstanding ;  and  every  person  so  convicted  of  treason 
shall^  moreover,  be  incapable  of  holding  any  office  under  the  United 
States.''* 

§  1784.  *'  Every  person  owing  all^iance  to  the  United  States, 
having  knowledfi^e  of  the  commission  of  any  treason 
against  them^  who  conceals,  and  does  not  as  soon  as  may 
be  disclose  and  make  known  the  same  to  the  President,  or  to  some 
judge  of  the  United  States,  or  to  the  governor,  or  to  some  judge  or 
justice  of  a  particular  State,  is  guilty  of  misprision  of  treason,  and 
shall  be  imprisoned  not  more  than  seven  years,  and  fined  not  more 
than  one  thousand  dollars."^ 

§  1785.  "If  two  or  more  persons  in  any  State  or  Territory  con- 
BeditiouB  spire  to  Overthrow,  put  down,  or  to  destroy  by  force, 
oonspiracj.  ^he  government  of  the  United  States,  or  to  levy  war 
against  them,  or  to  oppose  by  force  the  authority  thereof;  or  by 
force  to  prevent,  hinder,  or  delay  the  execution  of  any  law  of  the 
United  States  ;  or  by  force  to  seize,  take,  or  possess  any  property 
of  the  United  States,  contrary  to  the  authority  thereof ;  each  of 
them  shall  be  punished  by  a  fine  not  less  than  five  hundred  dollars 
and  not  more  than  five  thousand  dollars,  or  by  imprisonment  with 
or  without  hard  labor,  for  a  period  not  less  than  six  months  nor 
greater  than  six  years,  or  by  both  such  fine  and  imprisonment/'* 

§  1786.  "Every  person  who  recruits  soldiers  or  sailors  within 
the  United  States,  to  engage  in  armed  hostility  against 
personBto  the  same,  or  who  opens  within  the  United  States  a 
against  the  recruiting  station  for  the  enlistment  of  such  soldiers  or 
8ute«*  sailors,  to  serve  in  any  manner  in  armed  hostility  against 
the  United  States,  shall  be  fined  a  sum  not  less  than  two 
hundred  dollars  nor  more  than  one  thousand  dollars,  and  imprisoned 
not  less  than  one  year  nor  more  than  five  years."* 

§  1787.  "  Every  soldier  or  sailor  enlisted  or  engaged  within  the 

*  Rev.  Stat.  J  5332.  As  to  misprision,  see  U.  S.  v.  Wilt- 
The  questions  of  confiscation,  under  berger,  5  Wheat.  76,  1820 ;  Confisca- 

this  statute,  are  discussed  in  Miller  v.  tion  Cases,  1  Woods,  221, 1872 ;  U.  S. 

U.  S.  11  Wall.  268,  1870  ;  Semmes  v.  v.  Tract  of  Land,  Ibid.  476, 1871. 

U.  S.,  91  U.  S.  21, 1875 ;  Wallack  v.  •  Rev.  Stat,  i  5336. 

Van    Riswick,  92    Ibid.    202,  1875;  See  Rev.  Stat.  H  5518,  5520.    For 

Windsor  v,  McVeigh,  93  Ibid.  274,  revenue  cases  under  this  statute,  see 

1876.  supra,  {  1372. 

•  Rev.  Stat.  J  5333.  *  Rev.  Stat.  |  5337. 
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United  States,  with  intent  to  serve  in  armed  hostility 
against  the  same,  shall  be  punished   by  a  fine  of  one  mentof 
hundred  dollars,  and  by  imprisonment  not  less  than  one  ***??*  ?° 

'  •'         *^  enlisting. 

nor  more  than  three  years.'" 

§  1788.  "Every   person   who   incites,  sets  on  foot,  assists,   or 
engages   in   any   rebellion   or    insurrection    against  the 
authority  of  the  United  States,  or  the  laws  thereof,  or  rebeufon! 
gives  aid  or  comfort  thereto,  shall  be  punished  by  im- 
prisonment of  not  more  than  ten  years,  or  by  a  fine  of  not  more  than 
ten  thousand  dollars,  or  by  both  of  said  punishments,  and  shall 
moreover  be  incapable  of  holding  any  office   under  the  United 
States."^ 

§  1789.  The  Act  of  January  30,  1799,  §  1,*  makes  it  an  indict- 
able offence  for  a  citizen  of  the  United  States  to  corre-  Q^r^e- 
spond  with  foreign  governments,  with  intent  to  influence  aponding 

1     .  r  .  ,       ,       TT    .      -I    «  1    /.         ^it^  for. 

their  controversies  with  the  United  States,  or  to  defeat  eign  gov- 
the  measures  of  the  government  of  the  United  States,  *^'^™®°^- 
and  to  aid  and  abet  such  correspondence.     This,  however,  is  not  to 
prohibit  application  for  redress  of  injuries.^ 

§  1790.  By  the  definition  of  treason  in  the  Constitution  it  is 
limited,  as  will  be  perceived,  in  the  first  place,  to  the  Treason 
levying  of  war  against  the  United  States,  and,  secondly,  j^°* ^^  ^^ 
to  adhering  to  the  enemies  of  the  United  States,  giving  war  or  in 
them  aid  and  comfort.*  enemies. 

1.  Levying  War. 

§  1791.  "The  term,"  said  Marshall,  C.  J.,  in  Burr's  Case,  "is 
not  the  first  time  applied  to  treason    by  the  Constitution   of  the 

'  Rev.  Stat,  i  5338.  highest  of  crimes  known  to  the  State." 

«  Rev.  Stat.  1878,  §  5334.  Field  and  Hoffman,  JJ.    Chapman's 

This  section  repeals  the  prior  acts  Case,  San  Francisco,  1863. 

on  the  same  topic,  only  so  far  as  con-  '  Bright.  Dig.  203,  and  found  in  a 

cems  the  punishment  imposed ;  and  condensed  shape  in  Rev.  Stat.  U.  S. 

after   its  passage  the  death  penalty  J  5335. 

cannot  be  inflicted  on  those  convicted  *  This  statute  has  been  discussed  in 

of  engaging  in  rebellion.     ''The  de-  a  prior  chapter.    iS^^pra,  JJ  274,  284,  n. 

fendants  are  therefore,  in  fact,  on  trial  *  2  Federalist,  No.  43  ;  4  Tucker's 

for  treason;  and  they  have  had  all  Bl.  Appen.   12;    Charge  of    Judge 

the  protection  and  privileges  allowed  Wilson,  7  Carey's  Am.  Museum,  40 ; 

to  parties  accused  of  treason,  without  3  Story's  Const.  Law,  |  1794 ;  Charge 

being  liable,  in  case  of  conviction,  to  on  Law  of  Treason,  1  Story  R.  614, 

the  penalty  which  all  other  civilized  1842. 
nations  have    awarded   to   this,  the 
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Term  to  be   United  States.     It  is  a  technical  term.     It  is  used  in  a 

accepted 

according  verj  old  Statute  of  that  country  whose  language  is  our 
jSif^dSr"'  language,  and  whose  laws  form  the  substratum  of  our 
meaning.  Ja^g.  It  ig  scarcely  conceivable  that  the  term  was  not 
employed  by  the  framers  of  our  Constitution  in  the  sense  which 
has  been  affixed  to  it  by  those  from  whom  we  borrowed  it.  So  far 
as  the  meaning  of  any  terms,  particularly  terms  of  art,  is  com- 
pletely ascertained,  those  by  whom  they  are  employed  must  be 
considered  as  employing  them  in  their  ascertained  meaning,  unless 
the  contrary  is  proved  by  the  context.  It  is  said  this  meaning  is 
to  be  collected  only  from  adjudged  cases.  But  this  position  cannot 
be  conceded  to  the  extent  in  which  it  is  laid  down.  The  superior 
authority  of  adjudged  cases  will  never  be  controverted.  But  those 
celebrated  elementary  writers  who  have  stated  the  principles  of  the 
law,  whose  statements  have  received  the  common  approbation  of 
legal  men,  are  not  to  be  disregarded.  Principles  laid  down  by  such 
writers  as  Coke,  Hale,  Foster,  and  Blackstone,  are  not  lightly  to  be 
rejected.  These  books  are  in  the  hands  of  every  student.  Legal 
opinions  are  formed  upon  them,  and  those  opinions  are  afterward 
carried  to  the  bar,  the  bench,  and  the  legislature.  In  the  exposition 
of  terms,  therefore,  used  in  the  instruments  of  the  present  day  the 
definitions  and  the  dicta  of  these  authors,  if  not  contradicted  by 
adjudications,  and  if  compatible  with  the  words  of  the  statute,  are 
entitled  to  much  respect."^ 

Yet  there  is  a  limitation  in  these  expressions  which  does  not  at 
first  bight  appear.  The  old  meaning  of  terms,  when  used  in  a  new 
constitution  or  statute,  is  to  be  received  when  "  compatible  with 
the  words  of  the  statute."  If  the  statute  itself,  in  its  context, 
make  that  allowable  which  by  the  old  terms  was  penal,  then  the 
old  judicial  definitions  are  to  be  accepted  only  so  far  as  they  apply 
to  that  portion  of  the  subject  which  remains  penal.  Hence,  from 
the  old  English  definition  of  "  levying  war,"  we  must  strike  out  all 
that  relates  to  offences  directed  against  the  sovereign  individually ; 
and  all,  as  will  presently  be  seen,  that  relates  to  the  resistance  to 
laws  so  far  as  such  resistance  is  not  aimed  at  the  overthrow  of  the 
government.  On  the  other  hand,  the  old  limitations  requiring 
military  array  are  no  longer  requisite,  since  it  may  be  as  much 
treason  for  a  few  persons  to  attempt  to  destroy  by  dynamite  public 


»  2  Burr's  Trial,  401 ;  4  Cranch,  470, 1808.    See  U.  S.  v.  Fries,  C.  C, 
April,  1800— Pamph. ;  Whairt.  St.  Tr.   656. 
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buildings  with  their  occupants  as  to  bombard  such  buildings  in 
battle.^ 

§  1792.  To  levy  war,  war  is  essential;  but  if  there  be  an  overt 
act  of  war,  then  all  parties  contributing  to  the  common  ^jj  ^^ 
design,  of  which   such  overt  act  is  part  execution,  are  oerned  in 

•11  •      •      1  making 

responsible  as  principals.  war  are 

"  Taken  most  literally,"  said  Marshall,  C.  J.,  in  the  P"^^iP*i«- 
Burr  trial,  "  the  words  *  levying  of  war '  are  perhaps  of  the  same 
import  with  the  words  raising  or  creating  war ;  but  as  those  who 
join  after  the  commencement  are  equally  the  objects  of  punish- 
ment, there  would  be  probably  a  general  admission  that  the  terms 
also  comprehended  making  war,  or  carrying  on  war.  In  the  con- 
struction which  courts  would  be  required  to  give  these  words,  it  is 
not  improbable  that  those  who  should  raise,  create,  make,  or  carry 
on  war,  might  be  comprehended.  The  various  acts  which  would  be 
considered  as  coming  within  the  term  would  be  settled  by  a  course 
of  decisions ;  and  it  would  be  ai&rming  boldly  to  say  that  those 
only  who  actually  constitute  a  portion  of  the  military  force  appear- 

^  In  B.  V.  Gallagher,  London  Law  opinion  that  it  was  enough  to  say  in 
Times,  June  16,  1888,  p.  133,  Lord  the  present  case,  if  the  jury  should  be 
Coleridge,  C.  J.,  said :  "  There  must  of  opinion  that  the  prisoners  or  any 
be  something  which  came  within  the  of  them  had  agreed  among  themselves 
fair  construction  of  the  words  '  levy-  that  some  one  of  them  should  destroy 
ing  war '  to  make  out  the  indictment  the  property  of  the  Crown,  or  destroy 
against  the  prisoners.  They  must  be  or  endanger  the  lives  of  her  Majesty's 
proved  to  have  been  guilty  of  some-  subjects  by  explosive  materials  such 
thing  which,  without  violence  of  Ian-  as  it  was  suggested  had  been  made  use 
guage,  would  come  within  the  words  of,  and  if  they  were  further  of  opinion 
*  levying  war,'  The  *  levying  of  war '  that  such  acts  had  been  made  out,  then 
were  words  general  and  descriptive,  the  prisoners  were  guilty  of  treason - 
It  was  obvious  that  war  might  be  felony  within  the  meaning  of  the  Act. 
levied  in  very  different  ways  and  by  He  agreed  that  they  were  thrown  back 
very  different  means  in  different  ages  to  the  words  of  the  earlier  statute,  but 
of  the  world.  And  the  judges  had  they  must  receive  a  reasonable  inter- 
never  attempted  to  say  that  there  pretation.  As  he  had  suggested  in  the 
could  not  be  a  levying  of  war  in  any  course  of  the  argument,  if  three  men 
other  way  than  in  the  way  brought  with  these  explosive  materials  did  the 
before  them  in  earlier  times.  They  same  acts  with  the  same  objects  as  it 
had  never  professed  or  attempted  to  required  3000  men  to  do  in  an  earlier 
give  any  exhaustive  definition,  or  say  period,  when  it  was  a  levying  of  war, 
that  there  were  certain  modes  in  which  it  seemed  to  him  that  the  acts  of  the 
the  words  of  the  statute  should  be  in-  three  men  to-day  were  equally  a  levy- 
terpreted  or  that "  these  were  the  only  ing  of  war." 
fashions  of  making  war.'    He  was  of 
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ing  in  arms  could  be  considered  as  levying  war.  There  is  no  diflS- 
culty  in  affirming  that  there  must  be  a  war,  or  the  crime  of  levying 
it  cannot  exist ;  but  there  would  often  be  considerable  difficulty  in 
affirming  that  a  particular  act  did  or  did  not  involve  the  person 
committing  it  in  the  guilt  and  in  the  fact  of  levying  war.  If,  for 
example,  an  army  should  be  actually  raised  for  the  avowed  purpose 
of  carrying  on  an  open  war  against  the  United  States,  and  subvert- 
ing their  government ;  the  point  must  be  weighed  very  deliberately, 
before  a  judge  would  venture  to  decide  that  an  overt  act  of  levying 
war  had  not  been  committed  by  a  commissary  of  purchases,  who 
never  saw  the  army,  but  who,  knowing  its  object  and  leaguing 
himself  with  the  rebels,  supplied  that  army  with  provisions ;  or 
by  a  recruiting  officer,  holding  a  commission  in  the  rebel  service^ 
who,  though  never  in  camp,  executed  the  particular  duty  assigned 
to  him."^  And  at  common  law  in  treason  all  accessaries  before  the 
fact  are  principals.^ 

§  1793.  All  conspirators  in  treason,  therefore,  are  responsible 

as  principals,'  and  hence  are  generally  responsible  for 
must  be  an  every  overt  act.  Jjut  there  must  be  an  overt  act  of  war 
overt  act  of  ^^  constitute  such  a  levying  war  as  to  involve  the  parties 

in  the  guilt  of  principals.  A  mere  counselling  of  an 
armed  resistance  to  government,  when  war  has  not  ensued  in  exe- 
cution of  such  counsel,  cannot  be  regarded  as  treason.*  To  this 
extent,  therefore,  must  we  regard  the  doctrine  that  in  treason  all 
are  principals,  and  that  such  persons  are,  therefore,  guilty  of 
treason,  as  not  sanctioned  by  the  Constitution  of  the  United  States.^ 
Hence  mere  counsellors  of  armed  resistance  to  the  government  are 
not  principals  in  treason,  unless  a  war  results ;  and  even  in  case  of 
war  ensuing,  while  they  may  be  guilty  of  a  seditious  conspiracy  for 
instigating  it,  they  are  not  guilty  of  treason,  unless  the  war  stand 
in  direct  causal  connection  with  their  counsels.^  This  position,  so 
far  as  concerns  the  United  Stated  courts,  is  settled  by  the  fact  that 
the  federal  legislature  has  made  such  conspiracies  a  distinct  offence 

'  2  Burr's  Trial,  401 ;    4  Cranch,  «  See  remarks  of  Sprague,  J.,  23 

470, 1808.    See  iupra,  |J  288-7 ;  Fost  Boston  Law  Rep.  705. 

218;   1  Hale,  144;   Vaughan's  Case,  * /S'M/>ra,  §  224.    This  is  clearly  the 

680 ;  6  St.  Tr.  17-39 ;  2  Salk.  634.  effect  of  the  argument  of  Marshall,  C. 

'  Supra,  2  224.  J.,  in  Burr's  Case. 

•  2  Burr's  Trial  ut  supra;  supra,  •  Supra,  §  162. 
ii  224,  287 ;   Whart.  Confl.  of  Laws, 
ii  902-80. 
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with  a  mitigated  penalty.  When^  however^  war  results^  all  con- 
spiring to  commit  any  overt  act  are  guilty  of  treason^  whether 
present  or  absent  at  the  overt  act.^ 

§  1794.  It  is  now  settled  that  the  number  of  persons  assembled 
is  not  material ;  and  that  a  few  may  complete  the  offence  as  well  as 
a  thousand^'  when  the  means  adopted  by  the  few  (e.  ^.,  dynamite 
applied  to  public  buildings  occupied  by  officers  of  State) 
are  intended  to  break  up  the  government,  and  are  such  as,  en^ged 
if  successful,  to  paralyze  for  a  time  its  action.*    But  mere  ^^j™**®' 
sudden  unpremeditated  violence,  by  a  few  individuals, 
or  even  by  a  riotous  mob,  is  not  "  war,^'  though  it  may  amount  to 
a  seditious  conspiracy  under  the  statute.^ 

§  1795.  Levying  of  war,  according  to  the  old  distinction,  is 
direct  when  the  war  is  levied  directly  against  the  govern-  pi^^^ 
ment  with  intent  to  overthrow  it:*  such,  for  instance,  as  levying  of 

TlTRr  IB  fliXl 

attacking  the  government's  forces,  holding  against  it  any  attack  on 

of  its  forts*  or  ships,  or  assaulting  the  same,  or  delivering  ernment'g 

them  up  to  rebels  through  treachery.*  !l™y  ^^ 

§    1796.    Constructive    levying  of   war,   by  the  old 

English  common  law,  is  where  war  is  levied   for  the  Construe- 

tivd  IB 

purpose  of  producing  changes  of  a  public  and  general  when  it  is 
nature  by  an  armed  force  :•  as  where  the  object  is  by  force  {^^^^ 
to  obtain  the  repeal  of  a  statute :  to  obtain  the  redress  of  change  in 

.  .  govam- 

any  public  grievance,  real  or  pretended  ;•  to  throw  down  ment  by 
all  enclosures,  pull   down  all    bawdy-houses,  open   all    *^"* 
prisons,  or  attempt  any  general  work  of  destruction ;  to  expel  all 


>  Whart.  Confl.  of  Laws,  |J  902-30 ;  Ibid.  676,  1870 ;  R.  v.  Lynch,  26  Up. 

Berg,  on  Const  c.  82 ;  Ex  parte  Boll-  Can.  Q.  B.  208. 

man,  4  Cranch,  76,  1807 ;   U.  S.  v.  •  XJ.  8.  v,  Greiner,  24  Law  Rep.  92 ; 

Greathoiue,  2  Abb.  U.  S.  864, 1865 ;  4  Phila.  896, 1861. 

People  v.  Lynch,  11  Johns.  553, 1814.  .^  3  Inst.  10;  Fost.  219;  1  Hale, 

See,  on  this  point,  Act  of  March  2,  825,  826.    See  Norfolk's  Ca^e,  1  How. 

1867.    Supra,  {  1356.  St  Tr.  957 ;  Messenger's  Case,  6  Ibid. 

'  8  Inst  9.  879 ;    Gordon's    Case,  21  Ibid.   485, 

•  R.    V,    Gallagher,    cited    mpra,  644 ;  2  Doug.  590 ;  Hardy's  Case,  24 
{  1791, 1883.  How.  St  Tr.  199 ;  Watson's  Case,  32 

•  Supra,  i  1785 ;  infra,  i  1797.    See  Ibid.  481 ;  O'Brien's  Case,  1  Town.  St 
R.  V.  School,  26  Up.  Can.  Q.  B.  212.  Tr.  469. 

•  1  Hale,  131,  132;  Sprague,  J.,  23  *  Fost  211. 

Law  Rep.  705 ;  R.  v.  Meany,  10  Cox  •  1  Hawk.  c.  17,  s.  25  ;  1  Hale,  158 ; 

C.  C.  506, 1867.    See  R.  v,  Davitt,  11  Foster,  211 ;  3  Inst  9, 10 ;  R.  v.  Lord 

G.  Gordon,  2  Dougl.  590. 
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strangers^  or  to  enhance  the  price  of  wages  generally.'  In  this 
country  this  view^  so  far  as  concerns  resistance  to  statutes,  was  at 
first  accepted ;  and  it  was  held  that,  while  to  conspire  to  resist  or 
oppose  the  execution  of  any  statute  of  the  United  States  by  force  is 
a  high  misdemeanor,  if  the  parties  proceed  to  carry  such  an  inten- 
tion  into  execution  by  force,  they  are  guilty  of  treason  in  levying 
war.'  It  was  also  held  that  to  march  in  arms,  with  a  force  mar- 
shalled and  arrayed,  committing  acts  of  violence  and  devastation, 
in  order  to  compel  the  resignation  of  a  public  officer,  and  thereby 
render  ineffective  an  act  of  Congress,  is  high  treason.*  In  1851, 
however,  in  prosecutions  for  resisting  the  Fugitive  Slave  Law, 
this  doctrine  was  much  narrowed ;  aiul  it  was  virtually  held  that 
to  make  the  armed  resistance  to  a  public  law  treason,  the  intention 
must  be  to  overthrow  the  government  of  the  United  States.*  And 
this  view  is  required  by  the  terms  of  the  Constitution.  Breaking 
down  inclosures,  or  driving  off  obnoxious  persons  of  a  particular 
class,  or  resisting  a  particular  municipal  statute,  may  be  acts  of 
flagrant  guilt,  but  no  one  of  them  is  itself  levying  war  against  the 
State.* . 


^  Fost.  214;    1   Hale,  182;    R.  v.  authority  of  the  government;    it  is 
Bradehaw,  Poph.  122 ;  B.  v.  Messenger,  high  treason  by  levying  war." 
Kel.  70,  79.  *  U.  S.  v.  Hanway,  2  Wall.  Jr.  144, 

*  U.  S.  V.  Fries,  C.  C.  Ap.  1800—  1861 ;  and  charges  of  Grier  and  Kane, 
Pamph. ;  Whart.  St.  Tr.  666 ;  U.  S.  v.  JJ.,  as  published  in  the  6th  ed.  of 
Mitchell,  2  Dall.  848,  1796 ;  Whart.  this  work,  H  2726  et  9eg.  /  and  in  5 
St.  Tr.  182 ;  Sprague,  J.,  23  Law  Rep.  Clark,  Penn.  L.  J.  Rep.  66, 1861.  To 
706.  Yet  the  Act  of  March  2, 1867,  the  same  effect  is  the  argument  of 
treats  such  executed  conspiracy  as  a  Judge  Brackenridge,  (Brack.  Misc. 
misdemeanor.  496)  and  Judge  Story,  (1  Story  R.  614, 

»  U.  S.  V.  Vigol,  2  Dall.  346, 1796 ;  1842).  Infra,  §  1816.  See  U.  S.  v. 
U.  S.  V.  Mitchell,  Ibid.  348,  1796 ;  Hoxie,  1  Paine,  266,  1808 ;  1  B.  B. 
Whart.  St.  Tr.  182.  In  this  case  the  Curtis's  Life,  174.  Whether  such 
indictment  was  for  a  participation  in  offence  is  riot,  see  supra,  i  1687. 
the  excise  insurrection  in  Western  ^  The  federal  statutes  of  1861-2, 
Pennsylvania  in  1794.  The  following  though  greatly  deficient  in  perspicuity, 
is  part  of  the  charge  of  Patterson,  J. :   must  be  construed  as  maJcing  armed 

*^  The  first  question  to  be  considered  resistance  to  particular  laws  not  trea- 
is,  what  was  the  general  object  of  the  son,  but  a  high  misdemeanor,  punish- 
insurrection  ?  If  ita  object  was  to  able  by  fine  and  imprisonment  as 
suppress  the  excise  offices,  and  to  pre-  therein  prescribed.  Whether  these 
vent  the  execution  of  an  act  of  Con-  statutes  were  meant  as  substitutes  for 
gress,  by  force  and  intimidation,  the  the  Act  of  1790,  or  as  supplements, 
offence  in  legal  estimation  is  high  they  do  not  on  their  face  show.  The 
treason ;  it  is  an  usurpation  of  the  probability  is  that  they  were  drawn  in 
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§  1797.  It  is  in  any  view  now  agreed  that  ao  armed  movement 
for  the  purpose  of  throwing  down  the  enclosures  of  a  par- 
ticular manor,  park,  or  common ;  or  of  carrying  on  a  ?*'^*f 
mere  quarrel  between  private  persons/  or  of  delivering  private 

..■1  M       t*       •  i_ii       ends  not 

one  or  more  particular  persons  out  of  prison ;  or,  by  the  troaion. 
demonstration  of  force,  of  obtaining  a  mitigation  of  the 
punishment  of  such  prisoners  f  or  of  holding  a  house  by  force 
against  the  sheriff  and  pos^  oomHaixAs^  is  not  treason.^  The  offence 
must  be  a  levying  war  with  the  intent  to  overthrow  the  government 
as  such,  not  merely  to  resist  a  particular  statute,  or  to  repel  a  par- 
ticular officer.* 

If  in  the  distinction  just  taken  there  be  a  material  modification 
of  the  old  English  common  law,  this  is  to  be  attributed,  not  merely 
to  a  more  humane  criminal  policy,  but  to  a  more  enlightened  con- 
ception of  sovereignty.  In  the  old  law  every  administrative  act 
was  the  act  of  the  sovereign  himself.  He  was  supposed  to  issue 
every  law  that  was  uttered,  whether  it  were  a  law  for  the  mainte- 

haste  to  meet  particular  emergencies  subject  matter,  the  last  in  date  is  to 
of  the  civil  war.    It  was  felt  that  to  be  followed. 

hold  all  persons  engaged  in  counte-       ^  Fost.  210 ;  1  Hale,  131, 183, 149. 
nanciDg  the  rebellion  to  be  guilty  of      '1  Hale,  134 ;  B.  v.  Frost,  9  C.  & 
treason,  and,  upon  prosecution  and  P.  129, 1838. 

conviction,  to  sentence  them  to  be      '1  Hale,  146 ;  Bawle  on  Constitu- 
hung,  would,  by  making  the  crime  tion,  305. 

national,  prevent  it  from  being  punish-  *  Ibid.  See,  also,  cases  of  Philadel- 
able.  Hence,  to  the  death  penalty  phia  rioters.  Whart.  on  Hom.  App. ; 
was  attached  an  alternative  of  fine  and  infray  2  1815 ;  supra^  {  1537. 
imprisonment;  and  then  certain  forms  "The  expression,  to  'levy  war 
of  modified  treason  were  detached  against  the  queen,'  does  not  include 
from  the  general  category,  and  made  any  insarrection  against  any  private 
subject  to  a  lighter  punishment.  As  person  for  the  purpose  of  inflicting 
adding  to  this  confusion  may  be  upon  him  any  private  wrong,  even  if 
noticed  the  Act  of  March  2,  1867,  such  insurrection  is  conducted  in  a 
which  deals  with  conspiracies  against  warlike  manner."  Steph.  Dig.  Crim. 
the  government  as  continuing  to  be  Law,  art.  53. 

conspiracies  (».  e.,  misdemeanors),  ^  See  2  1798.  Sir  J.  F.  Stephen's 
even  though  followed  by  overt  acts.  Dig.  Crim.  Law,  App.  to  art.  53,  tends 
In  such  cases,  the  act  permits  the  to  the  same  conclusion,  citing  Luder's 
venue  to  be  laid  in  any  jurisdiction  Considerations  on  the  Law  of  High 
where  an  overt  act  was  performed,  and  Treason.  See,  also,  C.  J.  Paxson's 
makes  such  conspirator  responsible  charge  in  '*  The  Homestead  Case,'*  1 
for  such  act  when  it  results  naturally  Pa.  Dist.  Bep.  785,  1892,  and  com- 
from  the  conspiracy.  All  that  can  ments  thereon  in  31  Am.  Law  Beg.  & 
now  be  said  on  this  topic  is,  that  when  Bev.  793-796. 
two  or  more  statutes  cover  the  same 
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nance  of  his  own  distinctive  authority,  or  a  law  for  the  collection 
of  revenue,  or  a  law  for  the  suppression  of  vagrants,  or  a  law  for 
the  preservation  of  game.  He  was  regarded  as  officially  present, 
not  merely  at  the  head  of  his  armies,  and  at  the  sessions  of  his 
courts,  where  he  was  spoken  of  in  the  old  forms  as  sitting  person- 
ally, but  he  was  viewed  as  incarnate  in  his  constables  and  his 
revenue  officers.  Whoever  resisted  any  law,  no  matter  how  little 
it  concerned  the  distinctive  maintenance  of  sovereignty,  resisted  the 
sovereign  and  was  guilty  of  treason.  Whoever  attacked  a  consta- 
ble or  a  tax  collector  attacked  the  sovereign,  and  was  also  guilty  of. 
treason.  But,  independently  of  the  fact  that  oflFences,  widely  differ- 
ing in  motive  as  well  as  in  mischief,  were  thus  arbitrarily  grouped 
and  subjected  alike  to  the  most  agonizing  and  far-reaching  penalties 
known  .to  the  law,  it  began  to  be  felt  that  in  a  constitutional  gov- 
ernment, in  which  legislation  is  directed  to  a  vast  number  of  topics 
in  no  way  bound  up  with  the  existence  of  sovereignty  as  such,  and 
in  which  legislative  functions  are  vested  in  local  subordinate 
authorities,  there  are  many  laws  in  which  the  idea  of  sovereignty  as 
such  is  in  no  sense  embodied.  No  one,  for  instance,  would  seriously 
contend  that  a  resistance,  however  forcible,  to  laws  passed  by  local 
subordinate  authorities  is  to  be  regarded  as  prompted  by  a  deter- 
mination to  wage  war  upon  the  sovereign ;  or  that  the  action  of  a 
party  of  sportsmen  in  forcibly  resisting  a  law  limiting  the  shooting 
of  game,  or  of  a  party  of  revellers  in  assaulting  a  policeman,  is  an 
offence  of  the  same  heinousness,  and  fraught  with  the  same  perils 
to  the  State,  as  is  an  armed  attempt  to  overthrow  the  common 
supreme  government  of  the  land.  And  even  as  to  general  laws,  it 
cannot  but  be  felt  that  there  is  an  increasing  tendency  to  such  a 
classification  of  legislation  as  will  separate  statutes  distinctively  re- 
lating to  government  from  statutes  relating  to  matters  as  to  which 
there  may  be  a  wide  and  even  a  violent  difference  of  opinion  with- 
out any  breach  of  loyalty  to  the  government  as  such.  Peculiarly  is 
this  the  case  in  those  jurisdictions  in  which  the  common  law  has 
been  codified.  In  such  jurisdictions  many  principles  of  purely  pri- 
vate right,  with  which  the  sovereign  has  nothing  to  do  except  as 
arbiter,  have  been  embodied  in  statutes  ;  and  to  attempt  a  forcible 
resistance  to  these  statutes  would,  if  the  old  English  rule  be  carried 
out,  be  treason.  Yet  this  is  no  more  treason  on  principle  than  it 
would  be  treason  for  a  party,  without  process  of  law,  violently  to 
assert  an  unfounded  claim  upon  another.  To  do  so  may  be  a  riot, 
but  it  is  not  a  treasonable  act ;  for  an  attempt  to  abate  a  supposed 
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wrong,  or  to  recover  a  supposed  right,  is  as  consistent  with  the 
recognition  of  a  de  facto  sovereign  as  is  the  attempt  to  abate  such 
wrong  or  to  recover  such  right  by  process  of  law.  That  parties 
should  intervene  forcibly  to  arrest  the  building  of  a  railroad  which 
they  hold  to  be  a  nuisance  may  be  a  grave  offence,  though  whether 
it  be  so  is  to  be  determined  by  the  sovereign  acting  through  his 
courts,  and  this  principle  they  may  at  the  time  admit.^  That  par- 
ties should  resist  forcibly  an  oppressive  municipal  or  State  ordi- 
nance which  they  claim  to  be  unconstitutional  may  be  also  a  grave 
offence ;  but  this,  too,  may  be  in  submission  to  the  common  Con- 
stitution of  the  land.  It  is  here  that  we  strike  the  definition  of 
loyalty  to  the  United  States,  and  in  this  way  determine  what  is 
the  disloyalty  which  is  essential  treason.  Loyalty  to  the  United 
States  is  loyalty  to  the  Constitution  of  the  United  States.  Hence 
to  assault  the  President  or  other  high  officer,  while  an  indictable 
offence,  is  not  treason,  unless  it  be  part  of  a  plan  to  overthrow  the 
constitutional  government  of  the  land ;  nor,  unless  this  plan  be 
formed,  and  the  offence  charged  be  one  of  its  overt  acts,  is  it  treason 
to  resist  by  force  the  execution  of  a  revenue  law,  or  of  a  quarantine 
law,  or,  as  has  been  seen,  of  a  law  for  the  surrender  of  fugitives. 
But  it  is  treason  to  attempt  by  force  the  overthrow  of  the  Constitu- 
tion ;  and,  consequently,  it  is  treason  to  attempt  by  force  the  over- 
throw of  the  authority  of  any  one  of  the  three  great  departments  in 
which  the  functions  of  sovereignty  are  by  the  Constitution  vested. 
Hence  it  would  be  treason  against  the  United  States  to  attempt  by 
force  to  overthrow  the  federal  executive,  or  the  federal  legislature, 
or  the  federal  judiciary.  But  it  would  not  be  treason  to  commit  a 
personal  injury  on  any  particular  executive,  or  l^islator,  or  judge, 
or  to  resist  a  decree  of  court,  or  statute,  or  an  executive  mandate,  not 
essential  to  the  preservation  of  sovereignty.^ 

§  1798.  If  the  other  constituents  of  treason  exist,  it  is  enough  if 
an  armed  force  be  put  in  motion.     It  is  not  necessary  that 
a  battle  should  be  actually  fought.     We  have  seen  that  eary  to 
mere  counselling  armed  resistance  to  government  is  not  Jj^^^^u 
indictable  as  treason,  though  undoubtedly  indictable  as  should  be 
sedition.     It  has  also  been  seen  that  the  doctrine  of  con- 
structive treason,  so  far  as  it  makes  armed  resistance  to  execution  of  a 
special  statute,  without  the  design  of  overthrowing  the  government, 
treason,  is  now  abandoned  in  the  United  States,  and  is  made  a  spe- 

^  See  supra,  JJ  1426,  1640.  •  Hence  the  prosecution  in    Gui- 

teau's  case  was  properly  for  murder. 
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cific  offence  under  distinct  I^islation.  Treason  by  levying  war, 
therefore,  is  now  to  be  viewed  as  limited  to  patting  in  operation  an 
armed  force  with  the  intent  to  overthrow  the  government.  But 
while  this  is  the  case,  it  is  not  necessary  to  constitute  treason  that 
the  armed  force  should  be  led  to  actual  battle.  Recruiting  soldiers 
or  sailors  to  serve  against  the  government,  being  now  made  an  in- 
dependent misdemeanor,  may  be  no  longer  prosecuted  as  treason. 
But  if  the  soldiers  so  recruited  be  organized  into  an  army — if  sailors 
so  enlisted  be  placed  on  board  an  armed  vessel,  fitted  with  stores 
and  ammunition — then  it  is  not  necessary  that  a  battle  should  be 
fought  or  even  attempted,  when  the  object  is  to  aid  an  existing  re- 
bellion. It  is  not  necessary,  also,  in  case  of  a  naval  attempt,  that 
the  vessel  should  even  sail.  It  is  enough  if  the  vessel  be  prepared 
for  hostile  action  against  the  government,  or  that  the  army  be  put 
in  order,  ready  to  march.* 

§  1799.  It  has  been  already  stated  that  when  a  sovereign  recog- 
BeUi«rent  ^^^^  ^^7  portion  of  his  insurgent  subjects  as  belligerents, 
insurgents  he  cannot  prosecute  such  subjects  for  treason,  so  far  as 
able  for  coucems  acts  done  by  them  in  due  course  of  war.  MTien 
'*"^°'  belligerency  is  admitted,  his  remedy  is  war  according  to 
the  rules  of  civilized  military  law ;  and  prisoners  taken  in  such  a 
contest  are  to  have  the  immunities  of  prisoners  of  war.*  Yet  a 
sovereign  may  recognize  certain  parts  of  his  territory  in  a  state  of 
belligerent  insurrection,  and  as  to  other  parts  refuse  such  recogni- 
tion. If  such  be  the  case,  and  if  an  insurgent  subject  intrude  upon 
the  territory  not  in  insurrection,  and  there  commit  illegal  acts,  there 
such  illegal  acts  may  be  prosecuted  as  treason  in  the  civil  courts.' 
And  belligerent  rights  are  not  to  be  extended  beyond  the  field  to 
which  they  are  limited.  Thus,  letters  of  marque  issued  by  the  late 
Confederate  government  were  held  to  constitute  no  defence,  in  the 
United  8tates  courts,  to  an  indictment  for  an  act  of  treason ;  the 
reason  given  being  that  the  government  of  the  United  States  had 
not  then  recognized  the  Confederate  government,  or  its  authority  to 
issue  letters  of  marque ;  though  this  conclusion  is  open  to  grave 
doubt.*     And  when  war  ceases,  and  the  recognition  of  belligerent 

*  See  U.  8.  v.  Greathouse,  2  Abb.  reference  to  the  Modoca,  in  1873.  See 
U.  8.  364 ;  4  Sawyer,  467, 1863.  mpra,  i  890. 

•  See  5J  283-7 ;  though  see,  oantray  •  U.  S.  v.  Greathouse,  ut  supra, 
Hammond  v.  State,  3  Cold.  (Tenn.)  *  U.  S.  v.  Greathouse,  2  Abb.  U.  S. 
129, 1866.    Compare,  also,  the  course  364 ;  4  Sawyer,  457,  1863.    The  de- 
of  the  United  States  government  in  fendant,  however,  in  this  case  took 
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rights  to  insurgents  is  withdrawn,  then  such  rights  can  no  longer 
be  set  up  by  a  defendant  charged  with  treason  committed  subse- 
quent to  such  withdrawal.  He  is  no  longer  to  be  tried  by  the  rules 
of  war.  Military  prosecutions^  so  far  as  he  is  concerned,  can  no 
longer  be  instituted  against  him.  He  can  only  be  proceeded 
against  by  indictment  in  the  usual  mode.^ 

§  1800.  Belligerent  rights,  also,  when  pleaded  in  the  civil  courts 
as  a  defence,  cannot  be  set  up  to  protect  acts  which  are 
outside  of  legitimate  warfare.     A  civil  court  cannot  con-  entnghts 
vict,  it  is  true,  an  insurgent  for  acts  done  by  him  as  a  ^"Jfi^"*" 
member  of  an  army  recognized  by  the  State  as  belliger-  gitimate 
ent.      But  should  such   insurgent,  departing  from   the 
usages  of  civilized  warfare,  engage  in  private  plunder  or  other 
outrages,  or  should  he  at  sea  attempt  piracy,  then  his  belligerent 
rights  are  no  defence.     ^^  Jede  gewaltthatige  Handlung  aber,^'  says 
Bemer,  one  of  the  most  authoritative  of  jurists,' after  affirming  un- 
equivocally the  exemption  of  belligerent  insurgents  from  liability 
to  the  civil  courts  for  military  acts, "  welche  die  Grenzen  des  Kriegs- 
rechtes  uberschreitet,  ist  als  gemeines  Verbrechen  aufzufassen.^^    In 
other  words,  outrages  by  belligerent  insurgents  which  overstep  the 
limits  of  military  law,  are  to  be  treated  as  ordinary  crimes.     This 
was  the  rule  adopted  by  the  Grerman  governments  after  the  insur- 
rection of  1848.     It  is  substantially  that  which  may  be  extracted 
from  the  rulings  of  our  own  courts  in  relation  to  the  late  civil  war. 

2.  Adhering  to  the  Enemies  of  the  United  States ;  giving  them  Aid 

and  Comfort 

§  1801.  Although  rebels  engaged  in  an  armed  insurrection  against 
the  United  States  are  guilty  of  treason  in  levying  war 
against  the  government,  yet  they  cannot  be  convicted  of  dot?  m)t 
"adhering  to  the  enemies''  of  the  United  States,  unless  «>^oraid 
they  unite  with  and  sustain  a  hostile  foreign  power.     A  pathy 
citizen  of  the  United  States  engaged  in  rebellion  is  a  sub-  febeUionr 

advantage  of  the  amnesty ;  and  the  the  authority  of  the  Confederate  gov- 
question  received  no  final  adjudica-  emment,  as  such,  aside  from  the  rec- 
tion.  See  argument  of  Nelson,  J  ,  on  ognition  of  helligerency,  was  no  de- 
trial  of  Savannah  Pirates,  p.  371.  fence,  see  Jefferson  Davis's  Case, 
But  compare,  contra,  articles  in  At-  Chase,  15, 1868 ;  Shortridge  v,  Macon, 
lantic  Monthly,  July  and  August,  Ibid.  186, 1867. 
1872,  by  Mr.  Bolles,  solicitor  of  the  ^  See  Ex  parte  Milligan,  4  Wall.  2, 
navy  department,  giving  the  reasons  1866. 
for  not  prosecuting   Semmes.    That  '  Lehrbuch,  etc.,  1871,  p.  513. 
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ject  still,  and  not  an  '^  enemy,"  in  the  sense  in  which  the  term 
is  used  in  the  Constitution.  For  this  view  there  are  two  reasons : 
First,  to  treat  subjects  as  '*  enemies "  (i.  e.,  powers  warring  ab 
extra  on  the  State),  is  to  recognize  their  independence.  Secondly, 
accepting  the  term  "  enemy  "  in  the  Constitution  as  judicially  con- 
strued in  the  English  courts,  we  must  confine  the  term  to  foreign 
hostile  States.  To  this  it  may  be  added  that  to  treat  individual 
rebels  as  "enemies  "  of  the  United  States,  and  to  make  any  aid  or 
comfort  to  such  individuals  treason,  would  be,  in  case  of  widespread 
revolts,  to  destroy  the  distinctive  heinousness  of  true  treason,  by 
involving  in  it,  not  merely  those  who  levy  war  on  the  State,  but 
the  whole  community  which  they  may  temporarily  control  or  in- 
fluence.^ 

From  the  Roman  law  some  instruction  on  this  point  may  be 
drawn.  The  crimen  majestatia  was  complete  when  a  citizen  stirred 
up  a  foreign  war  against  Rome  f  or  when  he  gave  aid  or  informa- 
tion to  a  foreign  power  waging  war  against  the  republic*    An  in- 

^  See  U.  S.  V.  Greathouse,  2  Abb.  U.  lie  enemies  within  the  meaning  of  this 

8.  864 ;  4  Sawyer,  457,  1863.    Charge  article." 

of  Field  and  Hoffman,  J  J.,  in  U.  S.       ■  Pauli  v,  29.  1 :  "  Cuius  opere,  con- 

V,  Chapman,  Pamph.    1863 ;    supra,  silio,  adversus  imperatorem  vel  rem- 

3  1788.    See  supra,  {  284.    To  same  publicam  ^rma  mota  sunt."    L.  1.  {  1. 

effect  is  Judge  B.  B.  Curtis's  pam-  D.  ad.  leg.  Jul.  mai. :  *'quove  quis 

phlet  on  Executive  Power ;   Curtis's  contra  rempublicam  arma  ferat."    L. 

Life,  i.  666.     Qf.  charge  of  Smalley,  3.  eod. :  "  L.  XII.  Tabb.  iubet  eum  qui 

J.,  23  LawEep.  597.  hosiem  concUaverit — capiie  puniri"    L. 

In  Carlisle  v.  U.  S.,  16  Wall.  147,  4.D.  eod. :  "  Dive  ex  amicis  hosfes  populi 

1872,    Judge    Field,   who    gave    the  Romani  fiant,  cuiusve  dolo  malo  factum 

opinion  of  the  court,  speaks  of  the  erU,  quo  rex  exUrae  naiionis  populo  Ra- 

plaintiffs  as  giving  ''  aid  and  comfort  mano  minus  obt^mperet"    And  again  : 

to  the  rebellion,"  and  as  thus  losing  a  L.  Alam.  xxv.  *'  JSi  homo  aliquis  gen- 

right  to  sue  before  the  Court  of  Claims,  tem  extraiieam  intra  provinciam  invi- 

But  this  was  not  an  indictment  for  taverit." 

treason,  but  simply  a  civil  suit,  con-       •  L.  1.  D.  h.  t. :  "quive  hostibus 

struing  a  special  act  of  Congress.  See  populi    Romani    nuntium    litterasve 

Padelford's  Case,  9  Wall.  531,  1869 ;  miserit,   signumve    dederit    feceritve 

Klein's   Case,   13    Ibid.    138,    1871 ;  dolo  malo,  quo  hostes  populi  Bomani 

Armstrong's  Case,  Ibid.  164,  1871 ;  U.  consilio    iuventur    contra    rempubli- 

8.  v.  Pryor,  3  Wash.  C.  C.  234,  1814.  cam."    L.  4.  eod. ;  "Cuius  dolo  malo 

Sir  J.  F.  Stephen,  on  the  other  hand  factum  dicetur,  quo  minus  hostes  in 

(Dig.  Crim.  Law,  art.  54),  holds  that  potestatem    populi  Bomani  veniant, 

"  every  one  commits  high  treason  who,  cuiusve  opere  dolo  malo  hostes  populi 

either  in  the  realm  or  without  it,  ac-  Bomani  commeatu,  armis,  telis,  equis, 

tively  assists  a  public  enemy  at  war  pecunia  aliave  qua  re  adiuti  erunt." 
with  the  queen.    Bebels  may  be  pub- 
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spection  of  the  authorities  will  show  that  the  "  hostis "  whom  it 
involved  a  "  crimen  mojestatis  "  to  aid  or  comfort  was  a  foreign  sov- 
ereign.  To  join  in  an  insurrection  fell  within  the  crimen  mojestatis, 
but  this  was  by  distinct  provisions  couched  in  language  sliowing 
that  the  distinction  between  a  foreign  enemy  and  an  insurgent  was 
regarded  as  fundamental.  The  insurgent,  for  instance,  was  treated 
by  the  Lex  Julia  as  a  subject  who  assailed  the  integrity  of  the  em- 
pire, but  he  was  not  a  hostis  or  foreign  enemy.  He  was  a  rebellious 
child,  but  he  was  a  child  still ;  and  the  empire  haughtily  refused  to 
treat  him  as  in  any  sense  an  independent  power.  ^^  Majestatis  autem 
crimen  illud  est,"  says  Ulpian,  when  commenting  on  the  Lex  Julia, 
'^  quod  adversus  populum  Komanum  vel  adversus  securitatem  eius 
committitur."  To  recognize  disaffected  subjects  as  a  foreign  enemy 
would  be  to  recognize  the  dismemberment  of  the  State.  Hence, 
subjects  aiding  in  a  rebellion  were  prosecuted  under  one  line  of 
laws ;  subjects  aiding  foreign  sovereigns  under  another  line  of  laws. 
This  distinction  the  modem  Koman  law  has  deepened.  "  Hochver- 
rath  "  is,  by  the  German  codes,  an  offence  by  iteelf,  and  includes 
what  in  the  American  constitutions  is  called  levying  war  against 
the  State.  "  Landesverrath  "  is  another  offence,  and  includes  what 
in  the  American  constitutions  is  called  aiding  the  enemies  of  the 
State.  But  aiding  rebels  cannot  be  called  "  Landesverrath,"  for  the 
State  cannot  recognize  rebels  as  foreign  enemies  without  losing  its 
right  to  prosecute  them  civilly  for  treason.  To  prosecute  them 
civilly  for  treason  they  must  be,  in  some  sense,  its  subjects ;  erring 
subjects,  guilty  subjects,  but  subjects  whom  it  refuses  to  view  as 
having  so  far  thrown  off  their  allegiance  as  to  relieve  them  from 
the  duties  of  loyalty  to  the  sovereign,  or  the  sovereign  from  hold- 
ing them  under  municipal  shelter  and  control. 

§  1802.  When,  however,  the  attack  is  from  a  foreign  State,  then 
all  voluntary  assistance  yielded  by  a  citizen  to  such  State 
warring  against  the  United  States,  unless  given  from  a  ^a  to  aid^ 
well-grounded  apprehension  of  immediate  death  in  case  g»^«>\]>y  * 

D  ^    rr  ^  ^  subject  to  a 

of  a  refusal,  is  hieh  treason  within  this  clause  of  the  hostile  for- 
Constitution.      Therefore,  if  the  citizens  of  the  United 
States  join  foreign  powers  in  acts  of  hostility  against  this  country  ;^ 
or  deliver  up  its  castles,  forts,  or  ships  of  war  to  its  enemies  through 
treachery,  or  in  combination  with  them  ;  or  join  the  enemy's  forces, 

*  Fost.  219 ;  3  Inst.  10 ;  1  Hale,  168. 
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although  no  acts  of  hostility  be  committed  by  them  /  or  raise  troops 
for  the  enemy  f  or  supply  them  with  money,  arms,  or  intelligence/ 
although  such  money,  intelligence,  etc.,  be  intercepted  and  never 
reach  them ;  or  deliver  up  prisoners  and  deserters  to  the  enemy  /  all 
these  are  cases  of  adhering  to  the  enemies  of  the  United  States,  and 
the  parties  are  guilty  of  high  treason  under  the  Federal  Constitu- 
tion.    But  the  adhesion  to  the  enemy  must  be  real  and  appreciable.* 

§  1803.  In  England  '^  no  person  who  attends  upon  the  king  and 
Obedience  sovereign  lord  of  this  land  for  the  time  being,  in  his 
tode/octo  person,  and  does  him  true  and  faithful  service  of  alle- 
ment  is  a  gianoe  in  the  same,  or  is  in  other  places  by  his  command- 
e  ence.  ment  in  his  wars,  within  this  land  or  without,  is  for  any 
such  act  guilty  of  treason  (even  if  the  king  dt  fa/sto  should  not  be 
king  dejure),"^  This  principle,  mviatis  rmdandia,  must  be  recog- 
nized as  binding  in  the  United  States,  the  statute  being  part  of  the 
common  law  accepted  by  us.  And  this  view  is  strengthened  by  the 
fact  that  no  prosecutions  were  pressed,  at  the  close  of  the  late  civil 
war,  against  parties  for  hostile  acts  committed  in  obedience  to  the 
de  facto  authorities  of  the  Southern  States.  And,  independently 
of  this  statute,  it  is  settled  that  acts  compelled  by  a  government 
de  fado  cannot  be  afterward  punished  by  a  government  de  jure^ 
when  the  government  de  fa/sto  is  deposed.^ 

§  1803  a.  No  matter  what  may  be  the  shape  compulsion  takes,  if 
it  affect  the  person  and  be  yielded  to  bond  fide,  it  is  a 
Coercion  a  legitimate  defence.'    But  mere  danger  to  property,  when 
such  danger  does  not  touch  the  person,  is  not  such  com- 
pulsion.^   According  to  the  Court  of  Claims,  neither  serving  in  a 
home  ^uard,^^  nor  servipg  in  a  fire  patrol  liable  to  be  called  into 

»  Fost.  218 ;  R.  v.  Vaughan,  2  Salk.  '  See  Reap,  v,  McCarty,  2  Dall.  86, 
684;  6  St.  Tr.  17.  1781 ;  U.  S.  v,  Thomas,  15  Wall.  837, 

•  R.  V.  Hardmg,  2  Vent.  816.  1872 ;  mpra,  U  94,  96. 

»  Fost.  217 ;    Smalley,  J.,  28  Law       •  R.  v,  Gordon,  1   East  P.  C.  71 ; 

Rep.  697  ;  U.  S.  v.  Pryor,  3  Wash.  C.  Resp.  v.  Chapman,  1  Dall.  63,  1781 ; 

C.  234, 1814.  Miller  v,  Ingersoll  et  al.,  2  Ibid.  1, 

*  R.  V.  Gregg,  10  St  Tr.  Ap.  77;  1781;  Resp.  v,  McCarty,  Ibid.  86, 
Fost.  198,  217,  218;  R.  v.  Hensey,  1  1781;  U.  S.  v.  Greiner,  24  Law  Rep. 
Burr.  642 ;  2  Ken.  866 ;  R.  v.  Lord  92 ;  4  Phila.  896,  1861.  See  tupra, 
Preston,  4  St.  Tr.  409,  466 ;  U.  S.  v.  {{  94,  96. 

Pryor,  supra,  •  R.  v.   McGrowther,    1    Ekut    P. 

*  Resp.  V.  Malin,  1  Dall.  32,  1778 ;   C.  71. 

8i^a,  1 186.  ^»  Miller's  Case,  4  Ct  of  CI.  288, 

•  Steph.  Dig.  Crim.  Law,  art.  66 ;  cit-  1868 ;  Ayer's  Case,  Ibid.  422, 1868. 
ing  11  Hen.  7.  c.  1. 
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military  service;^  nor  paying  duties  on  goods  running  the  blockade;' 
nor  subscribing  to  the  confederation^'  when  done  under  compulsion, 
or  in  the  extreme  urgency  of  the  times,  amounts  to  '^  giving  aid  and 
comfort  to  the  rebellion.''  It  is  otherwise  with  investing  in  the 
stock  of  companies  engaged  in  blockade  running.^  Nor  is  it  a  de- 
fence to  an  indictment  for  a^ttempting  forcibly  to  seize  provisions 
outside  of  the  enemy's  lines,  for  the  enemy's  use,  that  the  defendant 
promised,  under  compulsion,  to  do  so  when  a  prisoner.' 

§  1804.  A  sovereign  has,  by  the  rules  of  international  Homecov- 
jurisprudenoe,  the  right  to  punish  his  subjects  for  political  emment 
offences  assailing  his  sovereignty  committed    by  them  ishfor 
abroad;  and  joriBdiction  of  this  kind  has  been  expressly  S^^ 
assumed  by  the  United  States.*  abroad. 

§  1805.  An  alien,  as  has  been  already  noticed,  owes  a  local 
allegiance  to  the  country  of  his  temporary  sojourn,  so 
that  he  may  be  indicted  for  treason  either  in  levying  war  intra- 
against  the  local  sovereign,  or  in  aiding  such  sovereign's  J^Jn^*^ 
enemies.^    And  by  this  rule  he  may  be  indicted,  under  committed 

by  alions 

the  Constitution   of  the  United  States,  for  treason  in 

^  Quinby's  Case,  4  Ct.  of  01.  417,  eign,  in  return  for  the  protection  he 

1868.  receives.    It  may  be  an  absolute  and 

'  Ibid.  permanent  obligation,  or  it  may  be  a 

'  Paddelford's  Case,4Ct.of  CI.  816,  qualified  and  temporary  one.     The 

1868.  citizen  or  subject  owes  an  absolute 

*  Bate's  Case,  4  Ct.  of  CI.  569, 1868.  and  permanent  allegiance  to  his  gov- 
'  U.  8.  V,  Pryor,  8  Wash.  C.  C.  284,  ernment  or  sovereign,  or  at  least  until, 

1814.  by  some  open  and  distinct  act,  he  re- 

*  Supra,  22  281-2.  nounces  it*  and  becomes  a  citizen  or 
On  this  topic  will  be  found  some  subject  of  another  government  or  an- 

interesting  observations  of  Woodward,  other   sovereign.     The   alien,  while 

J.,  in  Com.  v.  Knnzmann,  41  Pa.  429,  domiciled  in  the  country,  owes  a  local 

1862.    See  6  Crim.  Law  Bev.  156.  and  temporary  allegiance,  which  con- 

^  Supra,  a  281-2 ;  B.  v.  McCafferty,  tinues  during  the  period  of  his  resi- 

10  Cox  0. 0. 608, 1867 ;  Qoinet's  Case,  dence. 

Whart  St.  Tr.  98 ;  U.  S.  v.  Villato,  2  "  This  obligation  of  temporary  alle- 

Dall.  870, 1797 ;  JEx  parte  Qusmer,  2  glance  by   an   alien   resident   in  a 

W.  Va.  569,  1866 ;  Carlisle  v,  U.  S.,  friendly  country  is  everywhere  recog- 

16  Wall.  147, 1872.    **  By  allegiance,"  nized  by  publicists  and  statesmen.  In 

says  Judge  Field,  in   the  Supreme  the  case  of  Thrasher,  a  citizen  of  the 

Court  of  the  United   States,  in  Oc-  United  States,  resident  in  Cuba,  who 

tober,  1872,  "  is  meant  the  obligation  complained  of  injuries  suffered  from 

of  fidelity  and  obedience  which  the  the  government  of  that  island,  Mr. 

individual  owes  to  the  government  Webster,   then    Secretary   of  State, 

under  which  he  lives,  or  to  his  sever-  made,  in  1851,  a  report  to  the  Presi- 
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aiding  even  the  sovereign  of  his  allegiance  in  war  against  his  local 
sovereign.^  When  the  offence  consists  in  furnishing  in  a  foreign  land, 
by  persons  owing  allegiance  to  such  foreign  land,  materials  to  carry 
on  a  treasonable  insurrection  in  our  own  land,  then  such  persons, 
so  owing  allegiance  abroad,  are  not  indictable  for  treason  here.' 
Suppose,  however,  the  alien  reside  in  the  country  of  a  rebellion, 
and  give  aid  and  comfort  to  the  rebellion,  not  himself  engaging  in 
an  armed  insurrection,  is  such  alien  indictable  for  treason  ?  Ac- 
cording to  the  view  hereinbefore  expressed,  since  a  "  rebel,"  under 
the  Constitution  of  the  United  States,  cannot  be  a  foreign  enemy, 
we  must  hold  that  an  alien  cannot  be  indicted  for  giving  such  aid 
and  comfort.  But  in  civil  issues,  when  a  claim  is  made  against  the 
government  for  damages,  under  the  special  United  States  statutes 
organizing  the  Court  of  Claims,  an  alien  who  gives  such  aid  and 
comfort  cannot  be  a  plaintiff  in  that  Court. 

3.  Indictment. 

§  1806.  It  is  not  sufficient  for  an  indictment  to  allege  generally 

that  the  accused  had  levied  war  against  the  United  States. 

murt  be      The  charge  must  be  more  particularly  specified,  by  lay- 

^id  in  in-  j^g  overt  acts  of  levvinff  war.'     The  indictment  need  do 

dictment.  ^  , 

no  more  than  to  specify  the  substance  of  the  words  of 

dent,  in  answer  to  a  resolution  of  the  continues  within  the  dominions  of  a 

House  of  Eepresentatives,  in  which  foreign  government,  owes  obedience 

he  said :  '  Every  foreigner  born  resid-  to  the  laws  of  that  government,  and 

ing  in  a  country  owes  to  that  country  may  be  punished  for  treason  or  other 

allegiance  and  obedience  to  its  laws,  crimes  as  a  native-bom  subject  might 

so  long  as  he  remains  in  it,  as  a  duty  be,   unless    his    case   is   varied    by 

upon  him  by  the  mere  fact  of  his  resi-  some  treaty  stipulation.'"    (Webster's 

dence,  and  that  temporary  protection  Works,  vol.  6,  p.  526.)    Carlisle  v,  U. 

which  he  enjoys,  and  is  as  much  bound  S.,  16  Wall.  147, 1872. 

to  obey  its  laws  as  native  subjects  or  ^  E.  v,  Delamotte,  1  East  P.  C.  53  ; 

citizens.    This  is  the  universal  under-  Guinet's  Case,  Whart.  St.  Tr.  93;  U. 

standing  in  all  civilized  States.    And  S.  v,  Villato,  2  Dall.  870,  1797 ;  Car- 

nowhere  a  more  established  doctrine  lisle  v,  U.  S.,  16  Wall.  147,  1872.   This 

than  in  this  country.'    And  again :  rule  applies  to  cases  of  treason  against 

*  Independently  of  a  residence  with  the  State.    Charge  of  Paxson,  C.  J., 

intention  to  continue  such  residence ;  in    "  The    Homestead   Case,"  1  Pa. 

independently  of  any  domiciliation ;  Dist.  Eep.  785  (Oct.  10,  1892).  Supra, 

independently  of  the  taking  of  any  {  281. 

oath  of  allegiance  or  of  renouncing  '  Whart.  Confl.  of  Laws,  {?  906-9. 

any  former  allegiance,  it  is  well  known  •  2  Burr's  Trial,  400.    See  Mulcahy 

that,  by  the  public  law,  an  alien  or  a  v,  E.,  L.  E.  3  H.  L.  306. 
stranger  born,  for  so  long  a  time  as  he 
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writings,  when  these  are  laid  as  overt  acts.*  But  it  has  been  held 
sufficient  to  lay  that  the  defendant  sent  intelligence  to  the  enemy, 
without  setting  forth  the  particular  letter  or  its  contents.' 

Overt  acts  that  are  improperly  laid,  or  are  not  proved,  can,  after 
verdict,  be  discharged  as  surplusage.* 

"  Traitorously "  is  essential  to  the  offignce,  but  need  not  be 
repeated  at  each  overt  act/ 

4.  Evidence, 

§  1807.  Before  introducing  proof  of  overt  acts,  it  is  proper  to 
show  a  confederacy  in  which  the  defendant  participated.*  ^^^^^^_ 
But  the  confederacy  may  be  inferred  from  a  series  of  cy  must  be 
mutual  dependent  overt  acts  and  attempts.*  ^^^^ 

§  1808.  To  sustain  a  conviction  there  must  be,  under  the  Consti- 
tution, "  the  testimony  of  two  witnesses  to  the  same  overt  ^^^^  ^ 
act,"  or  "  a  confession  in  open  court.''     There  is  a  marked  t^o  ^it- 
distinction  on  this  point  between  the  English  law  and  our  same  overt 
own.     By  the  Constitution  there  must  be  some  one  par-  ^^ 
ticular  act  proved  by  two  witnesses.      In  England,  it  is  enough  if 
two  distinct  though  cognate  overt  acts,  in  two  distinct  counties,  be 
proved  each  by  one  witness.^     And  one  witness  to  the  whole  case 
will  suffice  in  prosecutions  which  work  no  corruption  of  blood.®    But 
in  the  United  States  one  witness,  with  corroborating  circumstances, 
is  sufficient  to  justify  the  finding  of  a  bill.® 

§  1809.  Extra-judicial  confessions  and  declarations  may  be  re- 
ceived  as  corroboration,   when   an   overt  act   has  been  Confes- 
proved  by  two   witnesses;^**  and    so    may    unpublished  SofS^lbieae 
writings  by  the  defendant."     Such  writings,  when  expres-  corrobora- 

*  R.  V.  Francia,  6  St.  Tr.  68,  78 ;  R.       '  R.  v.  Jellias,  1  Eaat  P.  C.  130. 

V,  Preston.  4  Ibid.  409;  R.  v,  Watson,  '  R.  v,  Gahagan,  1  Leach  C.  C.  42 ; 

2  Stark.  (N.  P.)  116.  1  East  P.  C.  129. 

'  Resp.  V.  Carlisle,  1  Ball.  35,  1778.  »  Marshall,  C.  J.,  Burr's  Trial,  196; 

*  Mulcahy  v.  R.,  L.  R.  3  H.  L.  306.  Kane,  J.,  U.  S.  v.  Hanway,  2  Wall.  Jr. 
8upra,  Jl  1381-4.  Whart.  Crim.  Ev.  139,  1851;  contra,  Iredell,  J.,  Fries's 
{131.  Case,  Whart.  St.  Tr.  480.    See  R.  v. 

*  Whart.  Cr.  PI.  &  Pr.  2  267.  McCafferty,  1  Ir.  R.  C.  L.  365 ;  10  Cox 

*  R.  V,  Brittain,  3  Cox  C.  C.  77,  C.  C.  603,  1867;  Whart.  Crim.  Ev. 
1848;  though  see,  as  to  order  of  proof  J  380. 

in  conspiracy,  tupra,  i  1401.  ^°  Fries's  Trial,  171 ;  Whart.  Crim. 

*  R.  V.  Frost,  9  C.  &  P.  129,  1838  ;   Ev.  ?  386. 

R.  V.  McCafferty,  1  Ir.  R.  C.  L.  363  ;  "  R.  v.  Lord  Preston,  4  St.  Tr.  409- 
10  Cox  C.  C.  603,  1867.    Supra,  i  1398.  440 ;  R.  v.  Layer,  6  Ibid.  272,  280 ;  R. 
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sive  and  in  pursuance  of  the  oommon  design,  are  evidence  against, 
all  the  conspirators.^ 

§  1810.  The  subj^  of  venue  has  been  already  fully  discussed.' 

It  used  to  be  thought  that  only  a  county  or  district  where 
overt  act  ^^  overt  act  was  committed  had  jurisdiction,  and  that 
di?t^^*^     unless  the  defendant  was  in  such  place  at  the  time  of  the 

overt  act,  he  could  not  be  there  tried.  This,  however,  is 
now  abandoned ;'  and  a  conspirator  can  be  tried  in  any  place  where 
his  co-conspirators  perform  an  overt  act.  To  this  effect  is  the  act 
of  Congress  of  March  2,  1867.* 

f^*^*th  §  1811.  A  person   who  has  a  constitutional  or  legal 

thedefen-  right  to  assert  must  do  so  by  course  of  law.  If  he 
lievedhe  appeal  to  war  for  this  purpose,  and  be  unsuccessful, 
dSntrr*  ^^  must  abide  the  consequences;  for  his  belief  that  he 
ooDBtitu-  was  ric:ht  is  no  defence  to  an  indictment  for  such  illegal 
right.         act." 


II.   TREASON  AGAINST  THE  PARTICULAR  STATES. 

§  1812.  Treason  is  undoubtedly  a  common  law  offence  in  each 
Such  trea-  ^^^}  aside  from  constitutional  and  statutory  provisions,* 
eon  is  an     and  is  recoc:nized  as  having  a  substantive  and  independent 

offbnos  at 

oommon      existence  in  that  clause  of  the  federal  Constitution  which 
^•^-  provides,  that  if  a  person  accused  of  treason  in  any  State 

V.  Hensey,  1  Burr.  642,  644 ;  Besp.  v,  dant  to  come  into  court  and  say,  '  I 

Garhsle,  1  Dall.  35,  1778 ;  Besp.  v.  thought  that  I  was  exercising  a  con- 

Malin,  Ibid.  83,  1778 ;  Besp.  v.  Bob-  stitutional  right,  and  I  claim  an  ac- 

erts.  Ibid.  89, 1778 ;  Whart.  Crim.  Ev.  quittal  on  the  ground  of  mistake.' 

{  886.  Were  it  so,  there  would  be  an  end  to 

^  B.  V.  Stone,  6  T.  B.  527 ;  1  East  P.  all  law  and  to  all  government.  (Courts 

C.  79,  99.  and  juries  would  have  nothing  to  do 

'  Supra,  i  287 ;  Whart.  Crim.  Ev.  but  sit  in  judgment  upon  indictments 

I  111.  in  order  to  acquit  or  excuse.    The  ac- 

'  S^e  Ibid.  cused  has  only  to  prove  that  he  has 

*  See  supra,  i  1356.  been  systematic  in  committing  crime, 

*  Supra,  i  88 ;  infra,  i  1835.  "  It  and  that  he  thought  that  he  had  a 
may  be,"  said  Durfee,  C.  J.,  in  the  right  to  commit  it,  and,  according  to 
Dorr  trial,  cited  in  the  6th  ed.  of  this  this  doctrine,  you  must  acquit."  See, 
work,  {  2777,  "  that  he  (the  defendant)  also,  U.  S.  v.  Bobinson,  U.  S.  Circuit 
really  believed  himself  the  governor  Court,  Kansas,  1859,  reported  in  the 
of  the  State,  and  that  he  acted  through-  6th  ed.  of  this  work,  vol.  iii.  p.  319. 
out  under  that  delusion.  However  "  Besp.  v.  Chapman,  1  Dall.  53, 
this  may  go  to  extenuate  the  offence,  1781 ;  People  v.  Lynch,  11  Johns.  549, 
it  does  not  take  from  it  its  legal  guilt.  1814 ;  Charge  on  treason,  1  Story  B. 
It  is  no  defence  to  an  indictment  for  614, 1842.  See  mpra,  {{  265,  266. 
the  violation  of  any  law,  for  the  defen- 
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shall  flee  from  justice^  and  shall  take  refuge  in  another  State,  he 
may,  on  a  proper  requisition,  be  delivered  up  by  the  executive  of 
the  State  to  which  he  has  fled. 

§1813.  During,  and  immediately  after  the  Revolution,  convic- 
tions for  treason  against  a  State  were  frequent.  In  Massachusetts, 
at  the  time  of  Shay's  rebellion,  there  were  sixteen  capital  convic- 
tions for  the  crime,  though  none  of  the  offenders  were  executed, 
and  very  few  subjected  to  any  great  length  of  imprisonment.  In 
Pennsylvania  five  persons  have  actually  suffered  death  for  th^ 
offence;  all,  however,  before  the  close  of  the  Revolution.  In  1787, 
before  the  Constitution  went  in  operation,  proceedings  for  treason 
were  instituted  in  the  then  new  State  of  Franklin  (afterward 
Tennessee)  against  John  Sevier,  its  former  governor;  and  these 
proceedings  were  followed  by  a  conviction  and  pardon.^  It  never 
was  doubted  that  prior  to  the  federal  Constitution,  and  during  the 
confederation,  each  colony  could  prosecute  for  treason  against  itself. 

§  1814.  The  offence  of  adhering  and  giving  aid  to  the  enemies 
of  the  United  States,  it  has  been  declared  in  New  York,  Does  not 
is  not  treason  against  the  People  of  New  York,  under  the  f^JJ^"^^ 
Constitution,  and  is  not  cognizable,  therefore,  in  the  State  treason 
court.*    But  the  constitutions  or  statutes  of  several  of  the  ^ited 
States  expressly  declare  treason  against  the  United  States  ®***®*- 
to  be  cognizable  in  the  State  as  treason  against  the  State. 

§  1815.  Every  interpretative  or  constructive  levying  of  war, 
however  general,  as  is  maintained  by  Judge  Tucker,  in  -^^^  ^^^ 
his  valuable  notes  on  treason,*  must  be  and  remain  an  include  aU 

,  ,         common 

offence  against  the  State,  unless  the  object  of  levying  lawtrea- 

1  •!*    J.1     r  J.J.  J*  1  son  affainst 

war  be  manifestly  for  some  matter  of  general  concern  thegov- 
to  the  United  States;   and  this  view  was  adopted   by  ^^j"^* 
Judge  Story,  in  charging  the  grand  jury  during  the  Rhode  "uch  aa  is 
Island  disturbance  in  1842.^      It  is  not  enough,  it  was  tiveiy 
maintained,  that  the  offence  is  of  a  public  nature,  or  of  a  the^federai 
great  and  general  concern  to  the  citizens  of  the  Common-  aati»oritT. 
wealth ;  but  it  must  be  of  a  general  or  public  nature  and  concern 
as  it  respects  the  United  States  and  their  jurisdiction,  to  confer  juris- 
diction on  the  United  States.     Were  an  armed  multitude,  it  was  said, 
arrayed  in  order  of  battle,  to  enter  the  city  of  Eichmond,  destroy 

»  See  Shaler's  Kentucky,  96 ;  Ram-       »  4  Tucker's  Bl.  Appen.  21. 
sey's  Tennessee,  282.  *  1  Story  R.  614,  1842. 

'  People  V,  Lynch,  11  Johns.  549, 
1814. 
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all  public  records  of  the  State,  and  commit  every  other  possible  out- 
^g^)  aggravated  by  every  atrocious  circumstance  imaginable,  if 
their  intention  in  sc  doing  should  neither  be.  to  subvert  the  Consti- 
tution of  the  United  States,  nor  to  effect  any  object  in  relation  to 
the  federal  government,  such  conduct,  though,  in  the  strictest  sense, 
it  might  amount  to  treason  against  the  State  of  Virginia,  could 
never  be  treason  against  the  United  States.^  And  Judge  King, 
when  charging  a  grand  jury  in  Philadelphia,  at  the  time  of  the 
Kensington  riots,  asserted  State  jurisdiction  of  treason  still  more  em- 
phatically. "  Where,"  he  said,  "  the  object  of  a  riotous  assembly  is 
to  prevent  by  force  and  violence  the  execution  of  any  statute  of  this 
Commonwealth,  or  by  force  and  violence  to  coerce  its  repeal  by  the 
legislative  authority,  or  to  deprive  any  class  of  the  community  of  the 
protection  afforded  by  law  ;  as  burning  down  all  churches  or  meet- 
ing-houses of  a  particular  sect,  under  color  of  reforming  a  public 
grievance,  or  to  release  all  prisoners  in  the  public  jails,  and  the 
like,  and  the  rioters  proceed  to  execute  by  force  their  predetermined 
objects  and  intents,  they  are  guilty  of  high  treason  in  levying  war 
against  the  Commonwealth  of  Pennsylvania."*  In  holding  treason 
to  include  resistance  to  particular  statutes,  or  attacks  upon  specific 
classes  of  society  in  a  body,  this  eminent  judge  here  expresses  views 
in  conflict  with  those  maintained  in  a  prior  section.^  But  supposing 
the  offence  to  be  directed  against  the  State  government,  and  to  amount 
to  a  levying  of  war,  or  to  an  adhering  to  the  enemies  of  such  State, 
then  it  is  treason  against  the  State  and  not  against  the  United  States. 

^  4  Tucker's  Bl.  Appen.  21.  a  levying  of  war  against  the  State, 
'  Pazson,  C.  J.,  in  his  charge  to  the  and  the  offence  is  treason.  Much 
grand  jury  in  ^' The  Homestead  Case''  more  so  when  the  functions  of  the 
(1  Pa.  Dist.  Bep.  785,  1892),  said :  State  government  are  usurped  in  a 
"  A  mere  mob  collected  upon  the  im-  particular  locality,  the  process  of  the 
pulse  of  the  moment  without  any  defi-  commonwealth  and  the  lawful  acts  of 
nite  object  beyond  the  gratification  of  its  officers  resisted,  and  unlawful  ar- 
its  sudden  passions,  does  not  commit  rests  made  at  the  dictation  of  a  body 
treason,  although  it  destroys  property  of  men  who  have  assumed  the  fiinc- 
and  takes  human  life.  But  where  a  tions  of  the  government  in  that  local- 
large  number  of  men  arm  and  organ-  ity.  And  it  is  a  state  of  war  when  a 
ize  themselves  by  divisions  and  com-  business  plant  has  to  be  surrounded 
panies,  appoint  officers,  and  engage  in  by  the  army  of  the  State  for  weeks  to 
a  common  purpose  to  defy  the  law,  to  protect  it  from  unlawful  violence  at 
resist  its  officers,  and  to  deprive  any  the  hands  of  men  formerly  employed 
portion  of  their  fellow-citizens  of  the  by  it." 
rights  to  which  they  are  entitled  •  Supra,  J  1796. 
under  the  constitution  and  laws,  it  is 
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§  1816.  Where,  however,  as  in  case  of  insurrection  or  rebellion, 
any  State  makes  application  to  the  United  States  for  otherwise 
such  aid  as  the  Constitution  s^uarantees  in  such  cases,  if  when 

.  .  •  .  .  United 

the  opposition  should  extend  to  the  authority  thus  inter-  states  in- 
posed,  the  offence  becomes  treason  against  the  United  ^^'P^'*' 
States.^ 

§  1817.  Whether  express  treason  against  a  State,  as  distinguished 
from  constructive  treason,  is  not  also  treason  against  the 
United  States ;   and  whether,  if  such  be  the  case,  it  can  eorbed  in 
be  punished  in    a  State  court,  has  been  the  subject  of  ^J?^g^ 
some  difference  of  opinion.     "From  the  nature  of  the  the  United 

•    .  States. 

federal  Union,^'  said  Mr.  Edward  Livingston,  in  his  intro- 
ductory report  to  the  Legislature  of  Louisiana,  "  a  levy  of  war 
against  one  member  of  the  Union  is  a  levy  of  war  against  the 
whole;  therefore  it  is  concluded  that  treason  against  the  State 
being  treason  against  the  United  States,  it  is  to  be  punished  by 
their  laws  and  in  their  courts."*  On  this  reasoning  the  levying 
war  against  Rhode  Island,  which  was  punished  after  the  Dorr 
rebellion  in  a  State  court  as  a  State  offence,  was,  if  not  merged 
in  treason  against  the  Union,  at  least  properly  and  exclusively 
cognizable  in  the  federal  courts ;  and  such  is  the  position  advanced 
with  much  subtlety  by  an  ingenious  writer  in  the  American  Law 
Magazine.'  But,  as  will  presently  be  more  fully  seen,  this  view 
cannot  be  maintained. 

§  1818.  The  course  of  practice  adopted  at  the  time  of  the  for- 
mation of  the  federal  Constitution,  and  pursued  to  the  coyg„ 
present  day,  is  to  recognize  levying  war  against  a  State  <»»e8  of 
as  forming  a  State  offence,  cognizable  in  a  State  court,  tempts  to 
and  punishable  by  State  authority.      Thus  in  Lynches  state  gov^ 
case,  the  Supreme  Court  of  New  York,  while  holding  ®™naent. 
open  waging  of  war  against  the  federal  government  not  to  be  cog- 
nizable in  a  State  court,  declared  that  treason  against  the  State 
"  might  be  committed  by  an  open  and  armed  opposition  to  the  laws 
of  the  State,  or  a  combination  and  forcible  attempt  to  overturn  or 
usurp  the  government.'^*      Such  is  the  law  laid  down  by  Durfee, 

^  4  Tucker's  Bl.  Appen.  22.    Supra,  *  While  the  gravamen  of  the  offence 

Jl  265,  266.  is  the  design  of  overturning  the  gov- 

'  Introductory  Report,  etc.,  to  Crim-  eminent  of  the  State,  such  intention 

inal  Code,  148.  need  not  extend  to  every  portion  of 

•  4  Am.  Law  Mag.  818.  its  territory.    It  is  sufficient  if  it  be 
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C.  J.,  in  Dorr's  Case,^  and  such  is  the  opinion  of  Judge  Tucker,  in 
his  Appendix  to  Blackstone ;'  of  Judge  Sergeant,  in  his  Treatise 
on  Constitutional  Law  f  of  the  late  learned  Mr.  Bawle,  in  his  Essay 
on  the  Constitution  **  and  of  Judge  King,  in  the  opinion  above 
quoted.'  And  the  assertion  of  such  jurisdiction  in  the  constitutions 
or  penal  codes  of  by  far  the  greater  number  of  the  particular  States 
leaves  the  question  practically  beyond  doubt. 

§  1819.  From  England,  in  this  connection,  we  can  receive  no 

light.      The    British    government    is    a    centralization. 

from^^r^    Wherever    the    British    flag    waves,   there  the  British 

eign  juris-  crown  nominally,  and  the  British   parliament   actually, 

prudenoe.  •'  * 

are  supreme.  Our  government,  on  the  other  hand,  is  a 
confederation  of  sovereign  States ;  a  confederation,  it  is  true,  that 
cedes  to  the  federal  government  supremacy  within  an  orbit  specifi- 
cally assigned  to  it,  but  which  leaves  all  other  powers  undisturbed 
to  the  States.  The  late  civil  war  settled  that  no  State  has  a  right 
to  withdraw  from  this  confederation,  and  it  led  to  an  amendment 
to  the  Constitution  conferring  on  the  federal  government  certain 
additional  powers  tending  to  the  securer  extension  of  citizenship 
to  the  negro  race.  But  the  late  civil  war  left  untouched  those 
important  clauses  of  the  Constitution  which  reserve  to  the  several 
States  the  residuum  of  sovereignty  after  the  powers  of  the  general 
government  are  carved  out.  Hence  it  is  that  we  are  to  look  to  the 
federal  systems  of  Europe  for  analogies  in  respect  to  this  branch  of 
the  law.  Of  these  systems  the  old  Germanic  Empire ;  the  German 
Bund  of  1830 ;  the  North  German  Confederation ;  the  North  Ger- 
man Empire ;  the  Swiss  Eidgenossenschaft,  present  illustrations  of 
greater  or  less  pertinency.  But  whether,  in  confederate  systems, 
the  bonds  of  confederacy  are  loose  or  close,  the  result  in  this  respect 
is  the  same.  Treason  to  the  sovereign  of  the  particular  State  is, 
as  an  offence,  as  definite  and  as  readily  cognizable  as  is  treason  to 

to  overtarn  it  in  a  particular  locality.  129,  1866 ;  JEx  parte  Quarrier,  2  W. 

(Paxson,  0.  J.,  Homestead  Case,  1  Va.  669, 1866. 

Pa.  Dist.  Rep.  785, 1892.)    People  v,  '  See  supra,  H  1794  et  seq. 

Lynch,  11  Johns.  649,  1814.    See  1  »  Serg.  Const.  Law,  882. 

Kent's  Com.,  *403,  rwle,  *  Bawle  on  the  Constitution,  306. 

^  See  Pitman's  Dorr  Trial,  and  ex*  I  have  discussed  this  topic  at  large  in 

tracts  from  the  same,  published  in  the  Whart.  Com.  Am.  Law,  {{  859  et  seg. 

6th  ed.  of  this  wor'k,  {  2772.    See,  *  See  charge  of  Chief  Justice  Paxson 

also,  as  illustrations  of  treason  against  in    "The   Homestead    Case,"   1   Pa. 

a  State,  Resp.  v.  Carlisle,  1  Dall.  85,  Dist.  Rep.  786  (Oct.  10, 1892). 
1778;  Hammond  v»  State,  3  Coldw. 
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the  sovereign  of  the  confederation.  By  the  famous  resolution  of 
August  18,  1836,  the  North  German  Bund  resolved  that  attempted 
subversions  of  its  Constitution  should  be  regarded  as  treason  ;  though 
it  Tvas  conceded  on  all  sides  that  treason  to  the  particular  States 
making  up  that  confederation  remained  a  substantive  offence ;  and 
no  one,  in  the  subsequent  prosecutions  for  treason  instituted  by 
Prussia^  thought  of  setting  up  as  a  defence  that  treason  to  the  par- 
ticular State  \vas  absorbed  in  treason  to  the  federal  head.  Far 
closer  is  the  fusion  of  the  States  composing  the  present  North  Ger- 
man Confederacy  ;  but  treasons  to  the  sovereigns  of  Prussia  and  of 
Saxony,  so  far  as  such  treason  is  aimed  at  them  in  their  capacities 
as  heads  of  their  particular  States,  continue  to  be  cognizable  in  the 
Prussian  and  Saxon  Courts.  Each  of  the  Swiss  cantons  is  accus- 
tomed to  prosecute  for  political  crimes  aimed  at  it  individually  ;  yet 
the  Swiss  cantons  have  enacted  that  it  is  also  treason  to  aim  at  the 
subversion  of  the  Eidgenossenschafl  or  Confederate  League.  The 
principle  is  as  follows :  Wherever  a  particular  State  in  a  confederacy 
has  reserved  to  it  the  right  of  prosecuting,  in  its  own  name  and  as 
against  its  own  peace  and  dignity,  offences  committed  within  its 
borders;  there  it  has  the  juridical  right  to  maintain  its  integrity  by 
prosecuting  for  treason  subjects  who  attack  its  political  existence. 
If  we  apply  this  test,  there  can  be  no  question  that  the  right  to 
prosecute  for  treason  against  themselves  is  reserved  to  the  particular 
States  of  the  American  Union.  Each  of  these,  not  only  by  its  own 
constitution  and  laws,  but  in  accordance  with  repeated  recognitions 
of  the  federal  Supreme  Court,  prosecutes,  as  against  its  own  peace 
and  dignity,  all  offences  except  those  aimed  specifically  at  the  dele- 
gated powers  of  the  federal  government. 

§  1820.  The  law  as  to  pleading  and  evidence  in  cases  of  treason 
has  been  stated  in  the  sections  relating  to  treason  against  the  United 
States.  Whether  there  may  be  accessaries  in  such  cases  has  been 
already  discussed.^ 

»  Supra,  il  224,  1792. 
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CHAPTER    XXXVIII. 


OFFENCES  AGAINST  THE  FOST-OFFICEJ 


I.  Obstruction  of  Mail. 
Such  obstruction  indictable   by 

statute,  !  1822. 
II.  Bobbery  of  Mail. 

Bobbery  of  the  mail  is  where  a 
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Decoy  letter  is  within   statute, 
i  1828. 

Letter  must  be  traced  into  defen- 
dant's hands,  2  1828  a. 

Sufficient  if  indictment  conform 
to  statute,  { 1829. 
IV.  Beceivino  Embezzled  Money, 

ETC. 

Offence   analogous  to   receiving 
stolen  goods,  2  1830. 
V.  Posting  Indecent  or  Fraudu- 
lent Matter. 
Such  matter  excluded  from  the 
mail,  and  posting  it  indictable, 
{  1831. 
So  of  fraudulent  matter,  {  1831  a. 


I.   OBSTRUCTION   OF  MAIL. 

§  1822.  Whoever,  whether  intentionally  or  n^ligentlj, 
obstructs  the  due  transmission  or  delivery  of  the  mail,  is 
indictable  under  the  federal  statute.^  And  indirect  as 
well  as  direct  obstruction  is  indictable  under  the  statute,^ 
though  it  is  necessary  to  constitute  the  offence  that  the 


Sach  ob- 
struction 
indictable 
by  statute. 


^  Under  the  Revised  Statutes  the 
following  postal  offences  are  made  in- 
dictable : 

Inclosing  letters  with  printed  mat- 
ter, {  3887. 

Detaining  letters,  |  3890. 

Destroying  letters,  etc.,  i  3892. 

Posting  obscene  book,  etc.,  ?  3893. 

Obstructing  mail,  i  3995. 

Counterfeiting  stamps,  etc.,  {  5413. 

Embezzling  letter,  |{  5467-8  et  seq., 
5471. 

Robbing  carrier,  {  5472. 

Sending  letters  through  the  mail 
with  intent  to  defraud,  J  5480. 
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As  to  breaking  into  post-office,  see 
U.  S.  V.  Campbell,  9  Sawy.  20, 1883. 

'  Interference  by  strikers,  In  re 
Grand  Jury,  62  Fed.  Rep.  840, 1894; 
U.  S.  V,  Thomas,  55  Fed.  Rep.  380, 
1893  ;  U.  S.  V.  Claypool,  14  Fed.  Rep, 
127,  1882;  U.  S.  v,  Kane,  19  Ibid. 
42 ;  9  Bawy.  614,  1884. 

■  U.  S.  V.  Woodward,  44  Fed.  Rep. 
592, 1891,  assaulting  mail  carrier ;  U. 
S.  V,  Sears,  55  Fed.  Rep.  268, 1893, 
carrier  detained  by  gate-keeper.  In 
U.  S.  V,  Woodward,  iupra,  it  was  held 
that  intent  was  material ;  U.  S.  v, 
Clark,  13  Fhila.  476,  1877 ;  U.  S.  v. 
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mail  should  be  in  transitu^    It  is  no  defence  that  the  obstruction 
was  in  service  of  a  warrant  in  a  civil  suit  in  a  State  court.^ 


II.   ROBBERY  OF   MAIL. 

§  1823.  The  offence  of  robbing  the  mail,  under  the  federal 
statute,"  is  constituted  by  robbing  the  carrier  of  the  mail,  ^01,1^^7  of 
or  other  person  intrusted  therewith,  by  stopping  him  on  the  mail » 

wXiBTv  m 


the  highway,  and  demanding  the  surrender  of  the  mail,  mail  oJr. 
and  at  the  same  time  showing  weapons  calculated  to  take  ^^\^  by 
his  life,  or  by  otherwise  putting  him  in  fear  of  his  life,  and  ^'^"*- 
obtaining  possession  of  the  mail,  or  portions  thereof,  by  the  means 
aforesaid,  against  the  will  of  the  carrier.^ 


McCracken,  3  Hughes,  544, 1878 ;  U.  must  be  a  distinctiye  substantiye  aver- 
S.  V.  Barney,  Ibid.  545,  1878.  ment  of  that  fact,  it  is  not  necessary. 

^  U.  S.  V.  McCracken,  supra.  The  indictment,  in  this  case,  suffi- 

'  U.  S.  V,  Harvey,  1  Bnmner,  (U.  S.)  ciently  sets  out  that  the  offence  has 
540, 1845.  been  committed  by  the  mail  carrier.'^ 

'  Rev.  Stat,  i  5472.  U.  S.  v.  Mills,  7  Pet.  188, 1833. 

'  U.  S.  V.  Hare,  2  Wheeler  C.  C.  Upon  an  indictment  for  robbing  the 
800 ;  1  Cr.  C.  C.  82, 1802.  The  same  mail,  and  putting  the  person  having 
law  was  recognized  by  Washington,  the  custody  of  it  in  jeopardy,  under 
J.,  in  U.  8.  V.  Wood,  8  Wash.  C.  C.  the  19th  section  of  the  Act  of  April 
440,  1818,  and  in  U.  S.  v.  Bernard,  30,  1810,  c.  262,  a  sword,  etc..  in  the 
Trenton,  1819.  See,  also,  U.  S.  v.  hands  of  the  robber,  by  terror  of 
Aminhisor,  2  Wheeler  C.  C.  xliv.,  which  the  robbery  is  effected,  is,  with- 
1823 ;  U.  S.  V,  Wood,  1  Brunner,  (U.  S.)  in  the  act,  a  dangerous  weapon,  put- 
456, 1845.  ting  the  life  in  jeopardy ;  though  it  be 

The  defendant  was  indicted  under  not  drawn  or  pointed  at  the  carrier, 
the  act  of  Congress  for  advising,  pro-  So  a  pistol  in  his  hands,  by  means  of 
curing,  and  assisting  a  mail  carrier  to  which  the  robbery  is  effected,  is  a 
rob  the  mail;  and  was  found  guilty,  dangerous  weapon ;  and  itisnotneces- 
Upon  this  finding,  the  judges  of  the  sary  to  prove  that  it  was  charged ;  it 
Circuit  Court  of  North  Carolina  were  is  presumed  to  be  so  until  the  con- 
divided  in  opinion  on  the  question  trary  is  proved.  U.  S.  v.  Wood,  8 
whether  an  indictment,  founded  on  Wash.  C.  C.  440,  1818. 
the  statute  for  advising,  etc.,  a  mail  It  is  not  necessary  to  a  conviction, 
carrier  to  rob  the  mail,  ought  to  set  under  the  22d  section  of  the  act  above 
forth  or  aver  that  the  said  carrier  did,  given,  that  the  carrier  of  the  mail 
in  fact,  commit  the  offence  of  robbing  should  have  taken  the  oath  prescribed 
the  mail.  ''  The  answer  to  this,"  it  was  by  the  second  section  of  the  Act  of 
said  by  the  Supreme  Court, "  as  an  ab-  1825,  or  that  the  whole  mail  be  taken, 
stract  proposition,  must  be  in  the  U.  S.  v,  Wilson,  1  Bald.  C.  C.  78, 
affirmative.  But  if  the  question  in-  1880. 
tended  to  be  put  is,  whether  there 
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§  1824,  All  persoDS  present  at  the  commission  of  the  robbery, 
All  con-  consenting  thereto,  aiding,  assisting,  or  abetting  therein, 
oerned  are    or  doini?  any  act  which  is  a  constituent  of  the  offence, 

principftls.  .      .      /  , 

are  principals.* 

"  Rob  "is 

used  as  at  §  1825.  The  word  "rob,"  in  the  statute,  is  used  in  the 

common  common  law  sense.' 

And  so  of  ^  1826.  "  Jeopardy,'^  as  used  in  the  statute,  means  a 

"jeop-  well-grounded  apprehension  of  danger  to  life,  in  case  of 

refusal  to  yield  to  threats  of  violence.' 

andde^n-  §  1826  a.  Under   the   statute   making   the   unlawful 

tM«  indfct-  ^P®°^°g  ^^  detention  of  mail  matter  indictable  is  included 

able.  merchandise  transmitted  by  mail.* 


III.   EMBEZZLEMENT   FROM   MAIL.* 

§  1827.  To  constitute  the  offence  of  embezzlement  from  the  mail, 

the  letter  must  have  been  obtained  from  the  post-ofiSce,  or 

^**f^,         from  a  letter  carrier;  after  a  voluntary  delivery  to  a 

mast  nave         ,  \  . 

been  ob-  third  person,  the  letter  is  no  longer  under  the  protection 
post-offioe.  of  the  laws  of  the  United  States ;  and  the  act  of  fraudu- 
lently obtaining  it  from  such  third  person  is  not  punish- 
able under  the  statute.*  Whether  the  intent  necessary  to  embezzle- 
ment existed,  the  jury  must  determine  from  the  evidence.^ 

Where  a  letter  is  delivered  to  a  private  messenger,  the  letter 
cannot  be  charged  to  have  been  "  posted  "  or  "  mailed.'^     Hence, 


»  Ibid.  M.  32;  2  C.  &  K.  859;  State  v.  Wil- 

'  Ibid.  Hams,  30  Me.  484;   and  see  supra, 

'  Ibid.  i  896.    That  taking  from  a  postal  car 

^  U.  S.  V,  Blackman,  17  Fed.  Rep.  is  within  the  statute,  see  U.  S.  v. 
837  ;  6  McCr.  438, 1883.  Falkenhainer,  21  Fed.  Rep.  624, 1884. 

^  Section  5467  punishes  two  offences :  As  to  embezzlement  of  money  order 
(1)  to  "secrete,  embezzle, or  destroy,"  funds,  see  U.  S.  v.  Gilbert,  17  Int. 
etc.;  (2)  to  "steal,"  etc.  U.  S.  v.  Rev.  Rec.  54, 1873. 
Lacher,  10  Sup.  Ot.  R.  626, 1890 ;  U.  •  U.  S.  v.  Parsons,  2  Blatch.  104, 
S.  V.  Atkinson,  34  Fed.  Rep.  816,  1849 ;  U.  S.  v.  Mulvaney.  4  Park.  C. 
1888 ;  U.  S.  V.  Delaney,  65  Fed.  Rep.  R.  164, 1859.  That  the  offence  is  not 
475,  1893.  Oonira,  U.  S.  v.  Gruver,  felony,  see  U.  S.  v,  Lancaster,  2  Mc- 
35  Fed.  Rep.  59,  1888;  U.  S.  v.  Hart-  Lean,  431,  1841.  Supra,  H  183,  220. 
ley,  42  Fed.  Rep.  835, 1890.  See  Rev.  ^  U.  S.  v.  Sander,  6  McLean,  598, 
St.  ?2  4046,  5467-8,  5473-7.  1855 ;  U.  S.  v.  Mills,  7  Peters,  138, 

As  to  meaning  of  "  secrete  "  in  stat-  1833 ;  U.  S.  v.  Wilson,  44  Fed.  Rep. 
ute,  see  R.  v.  Sharpe,  1  Mood.  125;  593,1891.    As  to  embezzlement  gen - 
R.  v.  Wynn,  1  Den.  C.  C.  365 ;  T.  &  erally,  see  mpra,  J§  1009  et  seq, 
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an  errand  boy  sent  by  his  master  for  letters,  and  embezzling  one 
after  receiving  it,  cannot  be  convicted  under  the  statute.^ 

As  a  general  rule,  the  detention  of  a  letter  which  came  law- 
fully into  the  party^s  possession  is  not  embezzlement  under  this 
statute.' 

It  is  not  necessary  that  a  letter,  to  be  within  the  protection  of  the 
act,  should  be  sealed.* 

If  a  clerk  in  the  post-office  steal  a  letter  containing  money  from 
its  appropriate  place  of  deposit,  he  is  guilty  of  stealing  it  from  the 
post-office,  although  it  be  not  removed  beyond  the  building  con- 
taining the  post-office.* 

Under  §  5467  of  the  Revised  Statutes  a  letter  carrier  may  be 
convicted  of  having  embezzled  a  letter  which  was  intended  to  be 
conveyed  by  mail,  and  contained  an  article  of  value,  which  letter 
had  been  intrusted  to  him,  and  had  come  into  his  possession  as  a 
carrier.*  A  letter  carrier  is  subjected  to  the  penalties  of  the  statute 
even  when  at  the  time  performing  under  the  post-master's  direc- 
tion duties  not  in  his  immediate  line  f  and  so  is  any  mail  agent, 
no  matter  how  slight  or  unremunerative  his  duties.^  But  a 
servant  employed  in  cleaning  boots  and  tying  bundles  in  the  post- 
office  is  not  a  person  employed  in  the  post-office  under  the  English 
statute.* 

Valuables  of  all  kinds — e,  ^.,  gold  dust,  money — are  subjects  of 
larceny  under  the  statutes.* 

§  1828.  A  letter  containing  money,  deposited  in  the  mail  for  the 
purpose  of  ascertaining  whether  its  contents  would  be  ^^ 
stolen  on  a  particular  route,  and  actually  sent  on  a  post  ter  within 
route,  is  a  letter  intended  to  be  sent  by  post  within  the 
meaning  of  the  Post-office  Act.^^    In  England  such  a  letter  must 

*  U.  S.  V.  Driscoll,  1    Low.   303,       *  U.  S.  r.  Pelletreau,  14  Blatch.  126, 
1869 ;  U.  S.  V,  Parsons,  2  Blatch.  104,   1877. 

1849 ;  U.  S.  V,  Sander,  6  McLean,  698,  •  R.  v,  Bickerstaflf,  2  C.  &  K.  761 ; 

1856.    See  U.  S.  v.  Pond,  2  Curtis  C.  see  U.  S.  v.  Parsons,  2  Blatch.  104, 

C.  266, 1856.  1849 ;  see  Jamum  v.  U.  S.,  1  Colo. 

«  U.  S.  V.  Thoma,  2  N.  J.  L.  181,  809, 1871. 

1879 ;  19  Alb.  L.  J.  482,  citing  U.  S.  ^  U.  S.  v.  Hamilton,  11  Biss.  86, 

V.  Parsons,  2  Blatch.  104, 1849 ;  U.  S.  1881 ;  U.  S.  v,  Hanna,  17  Pac.  Rep. 

V,  Sander,  6  McLean,  698, 1855  ;  U.  S.  79, 1888. 

V,  Driscoll,  1  Low.  803, 1869.  »  R.  v,  Pearson,  4  C.  &  P.  672, 1831. 

»  U.  S.  V.  Pond,  2  Curt.  C.  C.  265.  •  U.S.  v.  Randall,  Deady,  555,1869; 

1855  U.  S.  V,  Marselis,  2  Blatch.  108,  1849 ; 

*  U.  S.  V.  Marselis,  2  Blatch.  108,  U.  S.  v  Keene,  cited  infra,  J  1830. 
1849.    See  U.  S.  v.  Nott,  infra,  ^°  U.  S.  v.  Foye,  1  Curtis  C.  C.  864, 
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have  been  actually  posted.^     Under  our  statute  it  is  sufficient   if 
the  letter  were  delivered  to  the  carrier,^  or  placed  in  a  postal  box.* 
§  1828  a.  On  a  charge  of  stealing  letters  out  of  the  mail  hy  a 
Letfcermust  Postmaster  or  other  official,  it  has  been  held  that  the 
be  traced     proper  course  is  to  call  as   witnesses  the  postmasters 
fend&nt'B     through   whose  offices  the  letters  passed  or  were  dis- 
*^  **        tributed.*    When  such  witnesses  are  not  called,  although 
there  may  be  proof  of  the  mailing  of  the  letters,  and  that  they  were 
never  received,  this  is  held  insufficient  for  the  conviction  of  any 
postmaster  on  the  route.^     But  such  strictness  of  proof  being  in 
many  cases  impracticable,  the  better  view  is  to  permit  the  prosecu- 
tion to  rely  on  the  presumption  of  regularity  of  the  mails,  which, 
if  corroborated  by  extrinsic  evidence  of  guilt  connecting  the  defen- 
dant with  the  particular  letter,  may  sustain  a  conviction.* 

§  1829.  An  indictment  which  charges  the  defendant  with  unlaw- 
Sufficient  ^^^Y  abstracting  a  letter  containing  bank  notes  from  the 
if  indict-  mail  is  good,  if  it  allege  that  the  letter  containing  bank 
conform  to  notes  was  put  into  the  post-office  to  be  conveyed  by  post, 
statute.  j^j  came  into  possession  of  defendant  as  a  driver  of  the 
mail  stage.^ 

It  is  not  necessary  to  give  a  particular  description  of  a  letter 
charged  to  have  been  secreted  and  embezzled  by  a  postmaster,  nor 
to  describe  particularly  the  bank  notes  enclosed  in  the  letter.  But 
if  either  the  letter  or  the  notes  be  described  in  the  indictment,  they 
must  be  proved  as  laid.®  It  is  sufficient  to  charge  only  the  embez- 
zlement of  the  letter.® 


1853;  4  Stat,  at  Large,  102.  See  supra,  v,  Matthews,  35  Fed.  Rep.  890,  1888. 

2  149.     Infra,  {  1881.    S.  P.,  R.  v.  See,  also,  U.  S.  v.  Rapp,  30  Fed.  Rep. 

Young,  1  Den.  C.  C.  194;  2  C.  &  K.  818,  1887. 

466,  overruling  R.  v.  Gardner,  1  C.  &      *  U.  S.  v.  Emerson,  6  McLean,  406, 

K.  628 ;  U.  S.  v.  Dorsey,  40  Fed.  Rep.   1855. 

752,  1889 ;  Walster  v,  U.  S.,  42  Ibid.       *  U.  S.  v.  Emerson,  ut  supra. 

891,  1890 ;  U.  S.  v.  Bethea,  44  Ibid.       •  See  Whart  Crim.  Ev.  JJ  835  et  seq. 

802, 1891.  ^  U.  S.  V.  Martin,  2  McLean,  256, 

*  R.  v.  Rathbone,  0.  &  M.  220 ;  2  1840. 

Mood.  242 ;  see  R.  v,  Salisbury,  5  C.       ^  U.  S.  v,  Lancaster,  2  McLean,  431, 
A  P.  155, 1831.    Supra,  1 1017.  1840 ;  U.  S.  v.  Patterson,  6  Ibid.  466, 

»  U.  S.   V.  Pelletreaa,  14   Blatch.  1855.    See  U.  S.  v.  Sander,  Ibid.  598, 
126, 1877.  1855. 

•  U.  S.  V.  Marselis,  supra.    Deposit-       •  U.  S.  v,  Taylor,  1  Hughes,  514, 
ing  letter  in  post-office  is  not  con-  1874. 

elusive  evidence,  under  J  5468 ;  U.  S. 
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It  is  enough  to  state  that  the  letter  came  to  the  hands  of  the 
postmaster,  in  the  words  of  the  statute,  without  showing  where  it 
was  mailed,  or  on  what  route  it  was  conveyed.^  But  it  must  be 
averred  that  the  letter  was  intended  to  be  conveyed  by  post.' 

To  convict  a  person  who  is  employed  in  the  department  of  steal- 
ing a  letter,  such  employment  must  be  distinctly  alleged  and 
proved.* 

It  is  enough,  however,  to  aver  that  the  defendant  was  a  person 
employed  in  one  of  the  departments  of  the  post-office  establishment 
of  the  United  States.^ 

The  description  of  the  termini,  between  which  the  letter  was 
intended  to  be  sent  by  post,  cannot  be  rejected  as  surplusage,  but 
must  be  proved  as  laid.^ 

It  is  necessary  to  lay  the  property  stolen  in  some  person  other 
than  the  prisoner.^  It  is  otherwise  as  to  treasury  notes  under  Rev. 
Stat.  §  5467.^ 

It  is  held  that  a  letter  carrier  may  be  indicted  in  a  State  court 
for  larceny  of  a  letter  at  common  law.® 

IV.    RECEIVING   EMBEZZLED   MONEY,   ETC. 

§  1830.  It  is  an  offence  under  the  statute  to  receive  or  buy  any 
article  that  has  been  stolen  from  the  mail,  knowing  it  to  offence 
have  been  so  stolen.'     To  show  that  the  article  has  been  anaioRoua 
stolen,  the  conviction  of  the  individuals  who  stole  it  is  ing  stolen 
sufficient,  if  the  article  be  identified.*'^  ^°^*' 

When  an  individual  is  found  in  possession  of  property  stolen 
from  the  mail,  and  fails  to  show  how  he  acquired  it,  or  gives  incon- 
sistent or  contradictory  accounts  how  he  came  by  it,  this,  according 
to  the  rule  expressed  elsewhere  may  be  an  inference  of  guilt." 

V.   POSTING   INDECENT  MATTER. 

§  1831.  By  the  Revised  Statutes  of  the  United  States,  §  3893. 
See  Acts  March  3, 1873,  July  12, 1876,  and  Sept.  26, 1888  (25  Stat. 

^  Ibid.  •  Ibid. 

»  U.  S.  V.  Okie,  6  Blatch.  616, 1867.  ^  U.  8.  v.  Baugh,  1  Fed.  Rep.  784; 

»  U.  S.  V.  Nott,    1  McLean,  499,  4  Hughes,  601,  1880. 

1839.    See  R.  v,  Pearson,  4  C.  &  P.  «  Supra,  H  267, 959. 

572,  1869 ;  U.  S.  v,  Belew,  2  Brock.  •  U.  S.  v.  Keene,  6  McLean,  509, 

280, 1826.  1853. 

*  U.  S.  V.  Patterson,  6  McLean,  466,  ^°  Ibid. 

1856.  "  Ibid. ;  Whart.  Crim.  Ev.  i  768. 

*  U.  S.  V,  Foye,  1  Curtis  C.  C.  364. 

647 


§  1831.]  CRIMES.  [book  n. 

Such  mat-  496)  it  IS  provided  (act  begins  " every ^' and  not  "no**) 
du^d  "that  no  obscene,  lewd,  or  lascivious  book,  pamphlet, 
from  the  picture,  paper,  which  includes  *  letter,  writing,'  etc.,  print, 
posting  it  or  other  publication  of  an  indecent  character,  or  any 
in  ictabie.  article  or  thing  designed  or  intended  for  the  prevention  of 
conception  or  procuring  of  abortion,  nor  any  article  or  thing  intended 
or  adapted  for  any  indecent  or  immoral  use,  nor  any  written  or 
printed  card,  *  letter,'  circular,  book,  pamphlet,  advertisement,  or 
notice  of  any  kind,  giving  information,  directly  or  indirectly, 
where,  or  how,  or  of  whom,  or  by  what  means,  either  of  the  things 
before  mentioned,  may  be  obtained  or  made  .  .  .  shall  be  carried 
in  the  mail,  *  nor  delivered  from  any  post-office  nor  by  any  letter 
carrier ;'  and  any  person  who  shall  knowingly  deposit,  or  cause  to 
be  deposited,  for  mailing  or  delivering,  any  of  the  hereinbefore- 
mentioned  articles  or  things,^  etc,  .  .  .  shall  be  deemed  guilty  of 
a  misdemeanor,"  etc.  This  language  has  been  altered  and  enlarged 
by  Act  of  September  26,  1888  (25  St.  496). 

This  statute  has  been  held  constitutional.'  In  respect  to  its  con- 
struction the  following  points  have  been  settled  : 

(1)  The  first  clause,  prohibiting  the  mailing  of  obscene  litera- 
ture, applies  to  the  mailing  of  obscene  letters,'  whether  printed  or 
written,^  as  well  as  of  obscene  books  and  pamphlets  meant  for 

'  See  provisions  of  Section  3,  Act  of  *  U.  8.  v,  Morris,  17  Rep.  293, 18S4, 

June  18,  1888,  as  amended  by  Sep-  overruling  U.  S.  v.  Loftos,  8  Sawy. 

tember  26, 1888  (25  St.  496),  relative  194, 1882 ;  see  U.  S.  v.  Britton,  17  Fed. 

to  mailing  matter  of  "libellous,  de-  Rep.  731, 1883;  U.  S.  v.  Chesman,  19 

famatory,  or  threatening,''  etc.,  char-  Ibid.  497,  1881 ;  U.  S.  v,  Graylord,  50 

acter  impressed  or  apparent  on  wrap-  Fed.  Rep.  410, 1883 ;  U.  S.  v.  Thomas, 

per,  etc.    Construed  in  U.  S.  v.  Bayle,  27  Fed.  Rep.  682,  1886 ;  In  re  Wahll, 

40  Fed.  Rep.  664, 1889 ;  U.  S.  v.  Brown,  42  Fed.  Rep.  822, 1890 ;  U.  S.  v.  Mar- 

48  Fed.  Rep.  135,  1890 ;  U.  S.  v.  Gee,  tin,  50  Fed.  Rep.  918,  1892;  U.  S.  v. 

45  Fed.  Rep.  194, 1890 ;  U.  S.  v.  Sim-  Andrews,  58  Fed.  Rep.  861, 1898 ;  U. 

mons,  61  Fed.  Rep.  640, 1894.  S.  v.  Ling,  61  Fed.  Rep.  1001, 1894. 

•  U.  S.  V,  Bott,  11  Blatch.  346, 1878 ;  Qmtra,  U.  S.  v,  Comerford,  7  Crim. 

U.  S.  V.  Bennett,  Ibid.  338, 1873 ;  U.  Law  Mag.  465, 1885 ;  U.  S.  v.  Hug- 

S.  V.  Hay  ward,  Clifford,  J.,  1879.    See  gett,  40  Fed.  Rep.  636,  1889 ;  U.  S.  v. 

Mr.  Calhoun's  speech  on  the  Incen-  Chase,  10  Sup.  Ct.  R.  756,  1890 ;  U. 

diary    Publication     bill,    Calhoun's  S.  v,  Durant,  46  Fed.  Rep.  753, 1891  ; 

Works,  ii.  509;   Whart.  Com.  Am.  U.  S.  v.  Wilson,  58  Fed.  Rep.  768, 

Law,  i  446 ;  Harman  v,  U.  S.,  60  Fed.  1893 ;  U.  S.  v.  Warner,  59  Fed.  Rep. 

Rep.  921, 1892 ;  U.  S.  v.  Harmon,  45  355,  1894 ;  U.  S.  v,  Jarvis,  59  Fed. 

Fed.  Rep.  414, 1891.  Rep.  357, 1894. 

»  U.  S.  V.  Gaylord,  17  Fed.  Rep.  438, 
1883;  U.  S.  V,  Hanover,  Ibid.  444, 1883. 
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general  circulation,^  The  test  of  obscenity,  as  has  been  already 
stated,  is  the  tendency  to  scandalize  and  corrupt  by  indecent 
pictures  or  words  bearing  on  sexual  relations.^  In  framing  the  in- 
dictment the  rules  prevail  which  are  laid  down  in  respect  to  the 
pleading  of  obscene  publications  in  indictments  for  libel.^ 

(2)  Under  the  clause*  which  provides  that  no  article  or  thing 
"  designed  or  intended  for  the  prevention  of  conception  or  procuring 
of  abortion  '^  shall  be  carried  in  the  mail,  and  declares  guilty  of  a 
misdemeanor  any  person  who  knowingly  deposits,  for  mailing  or 
delivery,  any  such  article  or  thing,  the  defendant,  it  has  been  ruled 
by  Benedict,  J.,  cannot  show,  in  defence,  that  the  article  deposited 
in  the  mail  would  not,  in  fact,  have  any  tendency  to  prevent  con- 
ception, or  procure  abortion,  and  that  its  harmless  character  was 
known  to  him  when  he  deposited  it,  it  being  sufficient  that  the 
article,  when  deposited,  was  put  up  in  a  form  and  described  in  a 
manner  calculated  to  insure  its  use  to  prevent  conception  or  procure 
abortion,  by  any  one  desiring  to  accomplish  that  result  and  into 
whose  hands  it  might  fall.^  It  was  further  held  that  on  the  trial  of 
an  indictment  founded  on  the  same  section;  which  declares  it  to  be 
a  misdemeanor  to  knowingly  deposit  in  the  mail,  for  mailing  or  de- 
livery, any  advertisement  or  notice  giving  information  where  or  of 
whom  any  such  article  or  thing  may  be  obtained,  if  it  be  shown 
such  a  notice  was  deposited,  it  is  immaterial  whether^  in  fact,  the 
article  or  thing  was  at  the  place  designated.  Nor  is  it  a  defence 
that  the  defendant  was  inveigled  to  mail  the  package  by  a  decoy .^ 

*  U.  S.  V.  Chesman,  19  Fed.  Rep.  *  Act  of  June  8, 1872  (17  U.  S.  Stat. 
497,  1881.  See  U.  S.  v,  Foote,  13  at  Large,  802),  as  amended  by  |  2  of 
Blatch.  418, 1876.  the  Act  of  March  3, 1878  (Ibid.  599, 

«  Supra,  i  1606 ;  U.  S.  v.  Bennett,  Eev.  Stat.  J  8893^. 

cited  supra,  f  1606.    Ex  parte  Doran,  *  See,  to  this  point,  supra,  J§  119, 

32  Fed.  Rep.  76, 1887 ;  U.  S.  v.  Smith,  186 ;  S.  P.,  Bates  v.  U.  S.,  11  Biss.  70, 

46  Fed.  Rep.  476,    1891 ;    U.  S.  v.  1881.    See  U.  S.  v.  Foote,  13  Blatch. 

Wightman,  29  Fed.  Rep.  686,  1886 ;  418,  1876. 

U.  S.  V.  Males,  61  Fed.  Rep.  41, 1892.  •  Bott  v.  U.  S.,  11  Blatch.  346, 1873, 

Scienter   is  an    essential    ingredient,  where  it  was  said  by  Benedict,  J. : 

IT.  S.  V.  Slenker,  32  Fed.  Rep.  691,  "  If  this  view  of  the  law  be  correct, 

1887;  U.  S.  V.  Bebout,  8  Crim.  Law  evidencetendingtoshow  the  harmless 

Mag.  680, 1886.  character  of  the  powders,  and,  also, 

•  Ibid.  Supra,  JJ  1609, 1662  ;  U.  S.  evidence  that  the  powders  were  known 
V,  Kaltmeyer,  16  Fed.  Rep.  760, 1883 ;  to  the  defendant  to  have  been  ordered 
6  McCr.  260 ;  U.  S.  v.  Bates,  11  Biss.  of  him  by  a  man,  and  for  the  purpose 
70,  1881;  U.  S.  v.  Harmon,  34  Fed.  of  obtaining  evidence  on  which  to  base 
Rep.  872, 1888.  a  prosecution,  and  were  made  harmless 
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It  has  been  determined,  howevery  by  Judge  Dillon,  in  the  con- 
stmction  of  tbe  clause  prohibiting  the  mailing  of  letters,  etc. — 
'^ giving  information"  as  to  the  production  of  abortion — that  a 
sealed  letter,  written  by  the  defendant  and  addressed  to  a  person 
who,  in  fiict,  has  no  existence,  and  which  on  iisfaee  imparts  no  in- 
formation of  the  prohibited  character,  and  which  is  brought  within 
the  statute  only  by  the  fictitious  letter  of  inquiry  of  a  detective,  is 
not  a  ^*  giving  of  information  "  within  the  meaning  of  the  statute. 
The  distinction  between  the  ruling  of  Judge  Dillon  and  that  of 
Judge  Benedict,  as  above  given,  may  be  sustained  on  the  groimd 
that  the  clause  ^*  giving  of  information,"  in  the  statute,  does  not 
qualify  the  transmission  of  drugs,  as  it  does  that  of  books  or 
writings.' 

§  1831  a.  Under  the  federal  statute,  making  it  an  offence  to  use 

the  post-office  for  fraudulent  purposes,  it  is  an  indictable 

fraaduient   offence  to  send  out  circulars  for  the  purpose  of  fraudi\- 

lently  obtaining  money  and  stamps  in  reply  f  and  for  the 

purpose  of  putting  into  operation  a  scheme  to  utter  counterfeit^ 

in  order  to  dupe,  was  properly  ex-  that  the  offence  of  posting  indecent 
eluded.  If  such  facts  were  shown,  it  matter  is  one  against  the  public,  in 
would  still  be  true  that  the  defendant  which  it  is  enough  if  the  thing  posted 
deposited  in  the  mail  powders  which  be  apparently  of  the  character  pro- 
have  been  found  to  be  put  up  in  a  hibited. 

form,  and  described  in  a  manner,  cal-  As  to  attempts  to  commit  offences 
culated  to  insure  their  use,  for  the  with  inadequate  means,  see  if^ra,  i 
prevention  of  conception,  by  anyone  183.  That  it  is  no  defence  that  the 
desiring  to  accomplish  that  result,  and  defendant  was  led  to  the  act  by  a 
into  whose  hands  they  might  &11.  decoy,  in  cases  of  offences  against  the 

**  A  similar  question  arises  under  public,  see  supra,  i  149. 
the  indictment   against   Whitehead,       As  to  letters  in  reply  to  decoys  being 
which  charges  the  deposit  of  an  ad-  within  the  act,  see  U.  S.  v.  Grimm, 
vertisement  or  notice  giving  informa-  45  Fed.  Eep.  568, 1891,  and  50  Fed. 
tion  where  and  of  whom  certain  of  the  Rep.    528,   1892.     Qmfra,    U.    S.    v. 
articles  made  contraband  by  the  stat-  Adams,  59  Fed.  Bep.  674,  1894. 
ute  could  be  obtained.    The  evidence       *  U.  S.  v.  Whittier,  5  Dill.  85, 1878 ; 
showed  the  deposit  of  a  notice  stating  citing  B.  t;.  McDaniel,  Fost  121 »  2 
that  certain  articles  contraband  by  the  "East  P.  C.  665 ;  and  see  mpra,  {  149. 
statute  could  be  obtained  at  a  desig-      ^  U.  S.  v.  Stickle,  15  Fed.  Rep.  798, 
nated    place.     This    being    shown,   1883 ;  U.  S.  v,  Flemming,  18  Ibid.  907, 
whether  in  point  of  fact  the  informa-  1884;  U.  S.  v.  Sizer,  9  N.  J.  Law  Jr. 
tion    in    the    notice    was   true,  and  47,  1885. 

whether  such    articles    were  at  the      '  U.  S.  v.  Jones,  20  Blatch.  235, 
place    designated,  is    of   no    conse-   1882 
quence."    The  main  point  ruled  is 
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money.  But  the  statute  does  not  cover  cases  of  mailing  of  letters 
intending  to  effect  isolated  frauds.^ 

"  The  act  was  designed  to  strike  at  common  schemes  of  fraud, 
whereby,  through  the  post-office,  circulars,  etc.,  are  distributed, 
generally  to  entrap  and  defraud  the  unwary,  and  not  the  supervision 
of  commercial  correspondence  between  a  debtor  and  creditor."^ 

The  mailing  of  lottery  circulars  is  indictable  by  the  revised  stat- 
utes f  nor  is  it  any  defence  that  the  circular  was  sent  in  answer  to 
a  decoy.* 

The  statutes  do  not  cover  sending  to  the  post-office.  There  must 
be  an  actual  mailing  or  posting.' 

^  U.  S.  V.  Owena,  17  Fed.  Rep.  72,  *  Rev.   Stat,    i   3894.      See,   also, 

1883 ;  5  McCr.  307.  amendment  of  September  19, 1890  (26 

'  U.  S.  V.  Owens,   ut  supra.     See  St.  465);   held  constitutional  in  Ex 

i  5480  Rev.  Stat  as  amended  by  Act  parte  Rapier,  12  Sup.  Ct.  R.  374, 1892 ; 

of  March  2, 1889  (26  Stat.  873).  Homer  v.  IT.  S  ,  Ibid.  407,  1892,  and 

The  indictment  must  disclose  the  13  Ibid.  409, 1898.    See  U.  S.  t;.  Mason, 

particulars  of  the  alleged  scheme.     U.  22  Fed.  Rep.  707,  1884 ;    U.  S.    v. 

S.  V.  Hess,  8  Sup.  a.  R.  571,  1888.  Clarke,  22  Ibid,  708,  1885 ;  U.  S.  v. 

For    decisions    under    |   5480,    see  Bailey,  47  Ibid.  117,  1891 ;  U.  8.  v. 

U.  S.  v.  Wootten,  29  Fed.  Rep.  702,  Lynch,  49  Ibid.  851,  1892;  U.  S.  v. 

1887 ;  U.  S.  V.  Hoeflinger,  33  Ibid.  Wallis,  58  Ibid.  942,  1893;  U.  S.  v. 

469,  1887 ;  U.  S.  v,  Watson,  35  Ibid.  Politzer,  69  Ibid.  273, 1893. 

358,  1888,  and  note;-  U.  S.  v.  Ried,  42  *  U.  S.  v.  Moore,  19  Fed.  Rep.  39, 

Ibid.  134,  1890 ;  U.  S.  v.  Smith,  46  1883. 

Ibid.  561, 1891 ;  U.  S.  v.  Weeber,  62  *  U.  S.  v.  Dauphin,  20  Fed.  Rep. 

Ibid.  740, 1894 ;  In  re  Haynes,  30  Ibid.  625,  1884.    See  U.  S.  v.  Chesman,  19 

767,  1887;  U.  S.  v.  Staples,  45  Ibid.  Ibid.  497, 1881. 
195, 1890 ;  U.  S.  v.  Finney,  Ibid.  41, 
1890. 
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CHAPTER  XXXIX. 


ABUSE  OF  ELECTIVE  FRANCHISE. 


Offence  equivalent  to  fraudu- 
lent usurpation,  J  1882. 
I.  Illegal  Voting. 

Illegal  voting  a  misdemeanor 
at  common  law,  i  1882  a. 

Proof  to  be  the  best  obtainable, 
i  1882  b. 

No  defence  that  election  was 
voidable,  {  1838. 

No  merger  in  perjury,  J  1884. 

Ignorance  of  disqualification  no 
defence,  {  1885. 
II.  Indictment  against  Voter. 

Indictment  must  aver  election, 
i  1886. 

Must  specify  disability,  1 1887. 

Double  voting  to  be  specified, 
i  1888. 

Statutory  terms  must  be  used, 
2  1888  a. 
III.  Indictment     against    Of- 

FICEBS. 

Usurpation  of  office  indictable, 

{  1888  b. 
Defendants  cannot  be  joined, 

i  1889. 
Indictment    may    be     single, 

i  1840. 


Fraud  or  breach  of  duty  must 
be    specially    averred     and 
proved,  J  1841. 
U.  S.  marshal  limited  by  stat- 
ute, i  1841  a. 
Duty  must  be  specified,  2  1842. 
Office  to  be  averred,  i  1843. 
And  so  of  scienter y  {  1844. 
IV.  Evidence. 

Sufficient  to  prove  officer  to  be 

acting  as  such,  {  1845. 
Where  there  is  discretion,  no 
liability  for  errors  of  judg- 
•  ment,  i  1846. 
V.  Attempt. 

Attempt  is  at  common  law  in- 
dictable,  ?  1847. 
VI.  Bribery  by  Candidates. 
Corruption  by  candidates  in- 
dictable; 2 1848. 
VII.  Violence  to  Voters. 

Indictable    at    common    law, 
i  1848  a. 
VIII.  Betting  at  Elections. 

Indictable  by  statute,  {  1848  b. 
Points  for  Defence  Improperly 
Befused,      and      Erroneous 
Charges.    (See  end  of  chapter.) 


§  1832.  In  a  country  based  on  popular  elections,  abuse,  by  force 
OfTence  ^^  fraud,  of  the  elective  franchise,  is  an  offence  against 
equivalent  government ;  and  is  to  be  punished  on  the  same  principle 
lent  asur-  as  by  the  English  common  law  and  the  Roman  common 
rover-  ^  ^*w  are  punishable  forcible  or  fraudulent  usurpations  of 
eignty.        executive  sovereignty,^    The  common  law  offence,  how- 

*  Infra,  i  1858.    See  Com.  v.  Mc-  That  Congress  may  constitutionally 

Hale,  97  Pa.  397, 1881 ;  and  an  article  enact  statutes  for  the  regulation  of 

in  2  Crim.  Law  Mag.  1  (July,  1881),  elections  for  federal  officers,  though  at 

on  Crimes  against  the  Elective  Fran-  the  same  elections  State  officers  may 

chise.  be  elected,  but  that  they  cannot  regu- 
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ever,  in  the  United  States,  has  given  way  to  statutes  imposing 
specific  penalties  on  misconduct  of  this  class ;  statutes  which  are 
multitudinous  and  diverse,  and  which  have  received  adjudications 
difficult  to  classify,  from  this  very  diversity  of  subject  matter.^ 
Premising  that  most  of  the  questions  that  thus  arise  have  been 
already  incidentally  noticed,  the  distinctive  points  which  meet  us 
most  frequently  may  be  thus  divided  : 

I.   ILLEGAL  VOTING. 

§  1832  a.  Apait  from  statutory  prescriptions,  illegal  voting  is 
indictable  at  common  law  f  and  consequently  the  attempt 
to  vote  illegally  is  also  so  indictable.*    Whether  under  ingandat- 
statutes  the  sderUer  must  be  proved  will  be  considered  i^™h^vot- 
in  another  section.*     At  common  law  such  proof  is  gen-  ^??  indict- 
erally  necessary,  though  the  question  of  intent  is  irrele-  common 

,  5  law. 

vant.*^ 

late  elections  for  State  officers  exclu-  31  Fed.  Rep.  19, 1887 ;  U.  S.  v.  Pren- 
siyely,  except  bo  far  as  to  preclude  dergast,  32  Fed.  Rep.  198, 1887  ;  U.  S. 
race  discrimination,  see  U.  S.  v.  Beese,  v,  Carroll,  32  Fed.  Rep.  776, 1887 ;  U. 
92  U.  S.  214,  1875 ;  Ex  parte  Siebold,  S.  v.  Morrissey,  32  Fed.  Rep.  147, 
100  U.  S.  371,  1871 ;  Ex  parte  Yar-  1887 ;  U.  S  t?.  Trainer,  36  Fed.  Rep. 
brough,  110  U.  S.  661,  1884.  As  to  176,1888;  U.  S.v.Van  Buren,36  Fed. 
prosecutions  for  the  invasion  of  civil  Rep.  77,  1888 ;  U.  S.  v,  Jacques,  65 
rights,  see  aupra^  i  1366  a ;  U.  S.  Bader,  Fed.  Rep.  63,  1893 ;  Mason  v.  State, 
4  Woods,  189 ;  16  Fed.  Rep.  116, 1883 ;  65  Ark.  629, 1892. 
U.  S.  V.  Wright,  16  Ibid.  112,  1883;  *  Supra,  {  84;  R.  v.  Price,  3  P.  & 
U.  S.  V.  Munford,  16  Ibid.  223,  1883.      D.  421 ;  11  A.  &  E.  727, 1840 ;  U.  S. 

In  some  jurisdictions  the  sale  of  v.  Burley,  14  Blatch.  91,  1877 ;  Com. 
liquor  near  where  an  election  is  being  v.  Silsbee,  9  Mass.  417, 1812 ;  Com.  v, 
held,  is  indictable  by  statute.  State  v.  McHale,  97  Pa.  397,  1881;  though 
Cody,  47  Conn.  44,  1879;  State  v.  see  State  v.  Liston,  9  Humph.  603, 
Stamey,  71  N.  C.  202,  1874 ;  Hoskey  1848 ;  Gordon  v.  State,  62  Ala.  308, 
V.  State,  9  Tex.  App.202, 1880;  Croell  1875;  State  v.  Philbrick,  84  Me.  562, 
V,  State,  25  Tex.  App.  756,  1888.  See  1892. 
supra,  J  1512  c.  •  Ir^fra,  2  1847 ;  iupra,  §J  173  et  seq,  ; 

*  For  Federal  election  laws,  see  Rev.   Com.  v.  Jones,  10  Phila.  211,  1874. 
Stats,  ii  5506-5515  inclusive,  and  the  See  R.  v.  Hague,  12  W.  R.  310 ;  McCr. 
following  cases  under  them :  U.  S.  t;.   Elect.  Laws,  §  468. 
Seaman,  6  Crim.  Law  Mag.  681, 1885 ;       ♦  Infra,  §  1835. 
U.  S.  V,  Jackson,  7  Crim.  Law  Mag.       *  State  v.  Perkins,  42  Vt.  399, 1821 ; 
230,  1885 ;  U.  S.  v,  Doherty,  25  Fed.   State  v,  Welch,  21  Minn.  22,  1874. 
Rep.  28, 1885 ;  U.  S.  v.  Eagan,  30  Fed    See  Steinwehr  t;.  State,  5  Sneed,  586, 
Rep.  498,  1887 ;  U.  S.  v.  O'Connor,  31   1858. 
Fed.  Rep.  449,  1887  ;  U.  S.  v,  Molloy, 

653 


§  1835.]  CRIMES.  [book  n. 

§  1832  b.  The  proof,  on  an  indictment  against  a  voter  for  ill^al 

voting,  must  be  the  best  obtainable.^     The  poll  list  has 

the  best  ob-  been  held  admissible  to  prove  that  the  defendant  voted;* 

though  this  on  principle  should  not  be  the  case  unless  the 

testimony  of  the  officers  of  the  election  cannot  be  obtained,  or  unless 

as  corroborative  of  such  testimony.* 

§  1833.  Illegal  voting  at  a  void&ble  election  would  be  indictable 

as  an  attempt,  if  such  election  were  primd  fcLcie  valid  ;* 

that  eiec-     though  it  would  be  otherwise  if  the  election  were  abso- 

vocable,      l^^ly    void.*     But   mere  curable   irregularities  do  not 

purge  the  act  of  its  criminality.' 

§  1834.  The  voting,  and  the  falsely  swearing  to  the  voter's  quali- 

Nomerg4^r   fications,  are  distinct  offences;   and  the  one  cannot  be 

in  perjury,  jj^jj  ^^  merge  in  the  other.^ 

§  1836.  When  illegal  voting  is  made  a  misdemeanor  by  statute, 
irrespective  of  intent,  it  is  no  defence  that  the  defendant 

Ignorance  *  , 

of  diequaii-  believed  himself  entitled  to  vote.®    And  even  where  the 
defence.       Statute  contains  the  conditions  ^'  knowingly  and  fraudu- 

'  Whart.  Crim.  Ev.  §{  220  et  $eq.  Laws,  {  464.    As  to  proving  contentB 

»  Wilson  V.  State,  62  Ala.  699, 1876 ;  of  ballots,  see  Ibid.  {}  194-6,  293. 

Hunter  v.  State,  66  Ibid  76, 1876.  In  Tennessee,  it  is  said  that  handing 

'  Whart    Crim.  £v.  22  626  et  9eg,  in  a  ticket  to  the  proper  officer  is  vot- 

That  parol  proof  is  admissible  as  to  ing,  though  the  ticket  be  not  placed  in 

aliens  voting  on  forged  naturalization  the  box.    Steinwehr  v.  State,  6  Sneed, 

papers,  see  McCr.  Elect.  Laws,  2  21 ;  686,  1868.    But  in  Alabama  it  is  held 

State  t;.  Stumpf,  23  Wis.  630,  1869.  that  voting  is  not  complete  until  the 

That   parol    proof    is   receivable  to  ticket  is  in  the  box.    Blackwell  v, 

solve  latent  ambiguities  in  ballots,  see  Thompson,  2  St.  &  P.  348, 1832. 

People  V.  Seaman,  8  Cow.  409, 1826.  *  See  mpra,  H  181-186.    See,  how- 

As  to  conflict  between  ballots  and  re-  ever,  R.  v.  Bent,  1  Den.  0.  C.  167. 

turns,  see  McCr.  Elect.  Laws,  2  278.  ^  State  v.  Williams,  36    Me.  661, 

That  a  voter  cannot  be  made  to  dis-  1863. 

close  the  contents  of  his  ballot,  see  '  State  v.  Bailey,  21  Me.  62, 1842 ; 

McCr.  Elect  Laws,  2  142.    People  v.  State  v.  Cohoon,  12  Ired.  178,  1851. 

Pease,  27  N.  Y.  81,  1863 ;  People  v.  See  supra,  22  1263,  1282 ;   Biddle  v. 

Cicote,  16  Mich.   283,  1868.    It  has  Willard,  10  Ind.  62,  1867.    For  of- 

been  held  that  this  privilege  does  not  fences  of  this  class,  see  U.  S.  Bev. 

shelter   illegal    voters.      McDaniel's  Stat.  22  6506  et  seq. 

Case,  2  Penn.  L.  J.  310, 1874 ;  Bright-  »  Steinwehr  v.  State,  6  Sneed,  686, 

ly's  Elect.   Cas.  248.     But  this  can  1868 ;  State  v.  Minnick,  16  Iowa,  123, 

only  be  so  when  such  voters  would  1863 ;  State  v,  Sheely,  Ibid.  404, 1863. 

not  be  exposed  by  their  answer  to  ®  U.  S.  v,  Anthony,  11  Blatch.  200, 

criminal  prosecution.    That  burden  is  1873 ;  Minor  v.  Happersett,  68  Mo.  68, 

on  the  prosecution,  see  McCr.  Elect  1873 ;  and  see  supra,  2  84. 
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CHAP.  XXXIX.]      ABUSE  OF  ELECTIVE  FRANCHISE.  [§  1836. 

lently/'^  it  is  no  defence  that  the  defendant  acted  under  advice 
of  others,  if  such  advice  were  in  point  of  law  wrong.'  So,  no 
matter  how  honest  be  the  belief  of  a  person  that  he  is  entitled 
to  vote  twice,  at  two  distinct  places,  he  is  rightfully  convicted,  if 
he  so  vote,  under  a  statute  which  makes  the  naked  act  indictable, 
irrespective  of  guilty  knowledge."    For  by  statute,  as  well  as  by 

As  to  what  constitutes  citizenship,  vote  "  without  qualification,  this  makes 
see  Slaughter-house  Cases,  16  Wall,  penal  voting,  knowing  the  disqualifi- 
36,  1872 ;  Corfield  v,  Coryell,  4  Wash,  cation,  but  mistaking  the  law.  Mc- 
C.  C.  371,  1823 ;  Ward  v.  Maryland,  Guire  ».  State,  7  Humph.  64, 1846. 
12  Wall.  418,  430,  1870 ;  Paul  v.  Vir-  In  the  following  cases  ignorance  and 
ginia,  8  Ibid.  168, 1868 ;  Bradwell  v.  honesty  have  been  held  a  defence : 
State,  16  Ibid.  130,  1872 ;  Crandall  v.  Com.  v.  Bradford,  9  Mete.  268, 1845, 
Nevada,  6  Ibid.  35,  44, 1867.  where    the  statute    had    the   words 

^  That  in  such  cases  the  indictment  '*  knowing  himself  not  to  be  a  qualified 
should  aver  ** knowingly,"  see  In  re  voter";  Com.  v.  Aglar,  Thach.  C.  C. 
Davenport,  18  Blatch.  336, 1880.  412,  Bright.  Elect.  Cas.  412 ;  Com.  v. 

As  to  scienter  in  election  cases,  see  Wallace,  Thach.  C.  C.  592,  Bright. 
B.  V.  Owens,  2  £.  &  E.  86, 1859 ;  B.  v.  Elect.  Cas.  703,  under  statute  imposing 
Coates,  2  E.  &  B.  253,  1853;  Buck-  penaltyon  a  person  who' ^knowinghim- 
minster  v.  Reynolds,  13  C.  B.  (N.  S.)  self"  to  be  not  qualified  should  ''wil- 
62, 1862 ;  R.  v.  Tewksbury,  L.  R.  3  Q.  fully  "  vote,  etc. ;  Com.  v.  Macomber, 
B.  629, 1868 ;  U.  S.  v,  O'Neill,  2  Sawy.  7  R.  I.  349, 1863,  under  a  statute,  also, 
481,  1873 ;  Hamilton  v.  People,  57  which  made  "  fraudulently  "  a  condi- 
Barb.  625, 1870.  tion  of  the  oflTence ;  Gordon  v.  State, 

»  U.  S.  V,  Anthony,  11  Blatch.  200,  52  Ala.  308,  1875 ;  Carter  v.  State,  55 
1873.  Supra,  i  84  (see  criticism  in  2  Ibid.  181, 1876,  where  it  was  held  that 
Green  Crim.  Law  Rep.  215) ;  McGuire  it  is  a  defence  that  a  minor,  who  voted 
V,  State,  7  Humph.  54, 1846 ;  State  v.  illegally,  believed  honestly  and  non- 
Hart,  6  Jones,  (N.  C.)  389, 1859 ;  State  negligently  he  was  of  full  age,  the  stat- 
V.  Boyett,  10  Ired.  336, 1849 ;  also  State  ute,  however,  making  it  requisite  to 
Vj,  Pearson,  9  Crim.  Law  Mag.  (N.  C.)  the  offence  that  it  should  have  been 
51 2,  1 887.  committed  "  fraudulently."    See  Com. 

*  In  State  v.  BoyeU,  10  Ired.  336,  v.  Silsbee,  9  Mass.  417,  1812,  where 
1849,  where  the  statute  contained  the  double  voting  was  held  a  misdemeanor 
qualification  ''knowingly  and  fraudu-  at  common  law. 
lently,"  it  was  held  that  it  was  no  de-  In  State  v.  Perkins,  42  Vt.  399, 1871 ; 
fence  that  the  defendant  voted  honestly  State  v,  Welch,  21  Minn.  22,  1874; 
under  the  advice  of  friends ;  and  in  under  statutes  not  conditioned  by 
State  V.  Hart,  6  Jones,  (N.  C.)  389,  terms  exacting  scienter  or  fraudulent 
1859,  it  was  held  that  a  mistaken  opin-  intent,  illegal  voting  at  two  distinct 
ion  by  the  of^cers  of  election  not  com-  polls,  though  under  an  honest  mistake 
municated  to  the  defendant  would  not  of  right,  was  held  indictable.  See 
protect  him ;  see  R.  v.  Price,  11  A.  &  Hamilton  v.  People,  57  Barb.  625, 
E.  727 ;  3  P.  &  D.  421.  1870,  where  it  was  held  that  the  in- 

Where  the  statute  imposes  the  pun-  dictment,  under  the  New  York  stat- 
ishment  on  those  who  "  knowingly  ute,  should  not  aver  scienter.    It  was 
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§  1836.]  CKiMES.  [book  II. 

common  law,  the  electoral  franchise,  as  has  just  been  said,  is  an 
office ;  and  a  person  usurping  such  office,  no  matter  how  honestly, 
is  liable  to  penal  prosecution,  unless  the  statute  expressly  excepts 
cases  of  "  honest  intent/^^  If  "  honest  intent "  and  "  mistake  of 
law "  will  excuse  a  person  illegally  voting  for  President  of  the 
United  States,  "  honest  intent "  and  "  ignorance  of  the  law  "  will 
excuse  a  person  usurping  the  office  of  President  of  the  United 
States.  Usurpation,  therefore,  would  cease  to  be  penal  when  it 
becomes  fanatical.^ 

II.    INDICTMENT   AGAINST   VOTER. 

§  1836,  Following  the  analogies  of  perjury,  we  can  well  under- 

Indictment  ^^^^  ^^Y  ^^^  ^^^  English  precedents,  in  cases  of  ille- 
muBtaver  gality  at  elections,  should  set  out  all  the  preliminary  pro- 
cedure under  which  the  election  was  held.*  But  as  in 
perjury,  the  practice  in  this  country,  except  in  one  or  two  jurisdic- 
tions, has  been  to  dispense  with  such  great  particularity,*  so  we 
may  apply  the  same  liberality  to  the  construction  of  indictments 
for  offences  at  elections,  especially  when  such  are  held  under  general 
laws.  To  this  point,  indeed,  there  is  direct  authority,  showing  that 
it  is  enough  to  allege  that  the  offence  was  committed  at  a  general 
election  lawfully  held  according  to  law,  stating  when  and  where 
the  election  was  held  and  what  it  was  for.^     But  this  much  is 

also  held  that  it  was  no  defence  that  As  to  disfranchised  voter  voting, 

the  defendant  (though  disfranchised  see  McCr.  Elect.  Law,  {  18.    Thomp- 

as  a  felon)  believed  he  was  entitled  to  son  v.  State,  (Tex.)  9  S.  W.  Rep.  486, 

vote.  1888. 

In  State  v,  Williams,  25  Me.  561,  '  This  seems   to   have   been  held 

1846,  it  was  held  that  there  could  be  requisite  as  late  as  B.  v.  Bowler,  C.  & 

no   conviction    unless   the   elections  M.  559 ;  6  Jur.  287 ;  and  other  cases 

were  both  of  them  in  accordance  with  of  false  swearing  at  elections ;  which, 

law.  however,  are  not  strictly  in  point — 

On  the  other  hand,  in  California,  the  element  of  peijury  being  distinc- 

drunkenness  has  been  held  a  defence  tively  indictable.    See  Cole  on  Crim. 

to  "repeating"  (People  v.  Harris,  29  Inform.  2d  Part,  187. 

Cal.  678, 1866) ;  a  decision  which  may  *  See  supra,  i  1294. 

lead  "  repeaters"  to  get  drunk  before  *  State  v.  Bailey,  21  Me.  62,  1842; 

they  "  repeat."    The  statute  does  not  State  t».  Bovington,  56  Me.  512, 1869; 

appear  to  prescribe  a  scienter.  State    v,    Marshall,    45    N.  H.  281, 

1  See  supra,  J{  84,  1812.  1864 ;  State  v.  Hardy,  47  Ibid.  538, 

*  In  R.  V.  Bent,  1  Den.  C.  C.  157,  it  1867 ;    Com.    v.    Shaw,  7    Mete.  52, 

was  held  that  to  falsely  personate  a  1843 ;  s.  c.  Whart  Prec.  1019,  where 

voter  at  a  municipal  election  is  not  in-  indictment  is  given ;  Com.  v.  Silsbee, 

dictable  at  common  law ;  sed  quaere,  9  Mass.  417,  1812 ;   Com.  v.  Stock- 
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CHAP.  XXXIX.]      ABUSE  OF  ELECTIVE   FRANCHISE.  [§   1837. 

essential.^     And  it  is  essential,  also,  that  the  day  of  the  offence 
should  be  specifically  averred.* 

§  1837.  Where  the  indictment  is  for  voting  when  disqualified, 
under  a  statute  which  enumerates  certain  causes  of  dis-  j^^^ 
qualification,  the  defendant  should  be  specially  averred  to  specify  dis- 
be  within  such  disqualifying  clauses.'  The  same  rule 
applies  to  unlawfully  counselling  a  disqualified  person  to  vote.* 
But  at  common  law,  and  under  statutes  which  do  not  discriminate 
between  disqualifications,  it  is  enough  to  aver  generally  that  the 
defendant  was  disqualified  and  incompetent.^ 

bridge,  11  Ibid.  278,  1814;  Lane  v.  122  Mass.  12,  1877;  State  v.  Fitzpat- 
State,  39  Ohio  St.  312,  1883 ;  Tipton  rick,  4  B.  I.  269, 1856 ;  Gallagher  v. 
V.  State,  27  Ind.  492, 1867 ;  Gallagher  State,  10  Tex.  App.  469,  1881.  That 
V.  State,  10  Tex.  App.  469,  1881.  It  the  designation  of  the  person  voted 
is  not  necessary  even  to  aver  who  for  is  unnecessary,  see  State  t;.  Min- 
were  the  officers  to  be  elected,  if  the  nick,  15  Iowa,  123,  1863 ;  Wilson  v. 
election  were  general.  State  v,  Min-  State,  52  Ala.  299, 1875. 
nick,  15  Iowa,  123,  1863.  Massachu-  •  Whart.  Or.  PL  &  Pr.  H  238  et  seq,; 
setts  statute  prohibiting  repeating  at  People  v.  Wilber,  4  Park.  0.  R.  19, 
elections  does  not  apply  to  a  municipal  1857 ;  State  v.  Moore,  3  Dutch.  105, 1858 
election  held  for  the  sole  purpose  of  (Brightly's  Elect.  Cas.  705) ;  Pearce  i;. 
voting  upon  the  liquor  question.  State,  1  Sneed,  637,  1854;  Quin  v. 
Com.  V.  Howe,  10  East,  341,  1887 ;  State,  35  Ind.  485,  1870 ;  Gordon  v. 
but  see  Gandy  v.  State,  82  Ala«  61,  State,  52  Ala«  308,  1875.  See  B.  v. 
1887.  Hill,  2  Ld.  Raym.  1415 ;  R.  v.  Jarvis, 
>  Carter  v.  State,  55  Ala.  181, 1876.  1  Burr.  148 ;  R.  v.  Wheatman,  1 
»  State  V,  Day,  74  Me.  220, 1882.  Doug.  331 ;  U.  S.  v.  Hendric,  2  Sawy. 
That  the  purpose  of  the  election  476,  1873;  U.  S.  v.  Johnson,  Ibid, 
need  not  be  averred,  see,  fiirther.  State  482,  1873.  See,  however,  U.  S.  v. 
V,  Lockbaum,  38  Conn.  400,  1871 ;  Ballard,  13  Int.  Rev.  Rec.  195. 
9upra,  i  1836.  That  the  officers  of  ^  State  v,  Tweed,  3  Dutch.  Ill, 
the  election  need  not  be  named,  see  1858.  See  U.  S.  v,  Hirschfield,  18 
State  V.  Douglass,  7  Iowa,  413,  1858 ;  Blatch.  330, 1876. 
supra,  I  1836 ;  State  v.  Minnick»  15  ^  Com.  v.  Shaw,  7  Mete.  52,  1843 ; 
Iowa,  123, 1863.  That  it  is  not  neces-  Whart.  Prec.  1019 ;  State  t;.  Macom- 
sary  to  aver  in  detail  the  authority  by  ber,  7  R.  I.  349, 1863 ;  State  v.  Doug- 
which  the  election  was  summoned,  lass,  7  Iowa,  413, 1858 ;  State  v.  Bruce, 
see  State  t;.  Bailey,  21  Me.  62, 1842 ;  5  Oreg.  68,  1873.  See  State  v.  Boy- 
State  v.  Marshall,  45  N.  H.  281, 1864;  ington,  56  Me.  512,  1869;  State  v. 
Com.  17.  Desmond,  122  Mass.  12,  Lockbaum,  38  Conn.  400,  1871 ;  U. 
1877 ;  and  cases  cited  in  prior  notes  S.  v,  Quin,  12  Int.  Rev.  Rec.  151. 
to  this  section;  nor  that  the  election  That  an  averment  specifying  the 
was  by  a  meeting  of  the  electors,  Com.  condition  which  creates  disability 
V,  Shaw,  7  Mete.  (Mass.)  52,  1843.  (e.  ^.,  an  averment  of  minority  or  of 
That  the  place  of  the  election  must  conviction  of  infamy)  will  sustain  a 
be  specified,  see  U.  S.  v,  Johnson,  2  conviction,  see  U.  S.  v,  O'Neill,  2 
Sawy.  482,  1873 ;  Com.  v.  Desmond,  Sawy.  481  (Deady,  J.),  1878. 
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§  1838  &.]  CBIMES.  [book  II. 

§  1838.  Where  a  statute  makes  simply  easting  two  votes  indict- 

Double        ^^^^f  it  is  suflScient  to  all^e  the  easting  of  two  votes.^ 

votinfftobe  But  where  voting  in  two  places  is  made  indictable^  the 

indictment  must  designate  the  places.'    It  is  no  defence 

that  the  first  vote  was  illegal.' 

§  1838  a.  The  act  of  illegal  voting  must  be  averred  in  the  statu- 
tory terms,  with  such  predicates  {e,  g.,  "  corruptly/'  "  illegally," 
"  unlawfully '')  as  the  statute  may  prescribe  ;*  though  synonymes, 
such  as  "  unlawfully ''  and  "  illegally/'  may  be  r^arded  as  con- 
vertible.* 

Where  the  statute  qualifies  the  offence  by  requiring  a  particular 
statutory  ^'^t®'^*?  ^his  intent  must  be  averred.*  Thus  in  England, 
termBmuBt  where  "wilfully"  making  a  false  answer,  etc.,  is  indict- 
able, the  term  "  wilfully  "  must  be  used.^ 

ni.   INDICTMENT   AGAINST  OFFICERS. 

§  1838  6.  The  general  responsibility  of  officers  is  heretofore  inde- 
pendently considered.^  At  present  it  must  be  sufficient  to  notice 
the  following  points  : 

It  is  indictable  for  a  person  to  usurp  an  office  to  which  he  has  no 

claim  f  and  in  some  jurisdictions  such  usurpation  is  made 

of  oflS^  in-  a  statutory  offence.^**    But  when  there  is  a  contested  elec- 

tion,  and  treason  or  false  personation,  or  violent  expulsion 

of  an  officer  avowedly  legitimate  is  not  set  up,  iHk  to  office  cannot 

'  See  form  and  observations  in  ^  B.  v.  Bent,  1  Den.  C.  C.  157.  But 
Whart.  Prec.  1021.  see  State  v,  Hayworth,  8  Sneed,  84, 

*  State  V,  Fitzpatrick,  4  B.  I.  269,  1855. 

1856.    See  State  v.  Macomber,  7  Ibid.  '  Supra,  H  1568  et  seq.    See,  on  this 

349, 1868.  topic,  Hall  v.  People,  90  N.  Y.  498, 

»  State  V.  Perkins,  42  Vt.  399, 1871.  1882.    As  to  tampering  with  return 

*  B.  V,  Bowler,  C.  &  M.  559 ;  B.  v,  sheet,  see  Com.  v.  Mouatt,  14  Phila. 
Bent,  1  Den.  C.  0. 157 ;  State  v.  Moore,  366,  1880. 

8  Dutch.    105,  1858.    See  U.  S.  v.  »  Scarlett's  Case,  12  Co.  98. 

Walkinds,  7  Sawy.  85  (Deady,  J.),  ^°  See  Com.  v.  Connolly,  97  Mass. 

1881.  591, 1867;  Lansing  v.  People,  57  Dl. 

^  See  Whart.  Cr.  PL  &  Pr.  i  269;  241, 1870. 

State  V,  Hayworth,  3  Sneed,  64, 1855,  In  Wayman  v.  Com.,  14  Bnsh,  466, 

where  it  was  held  that  "  knowingly  "  1879,  it  was  held  that  the  lawAilness 

was  implied  in  "  illegally,"   "  know-  of  an  election  is  no  part  of  the  de- 

ingly  "  not  being  in  the  statute.  scription  of  the  offence  of  usurping 

*  See,  as  to  fraudulent  registration,  the  office  of  judge  of  election. 

U.  S.  V,  Hirschfield,  13  Blatch.  330, 

1876. 
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be  tried  by  means  of  a  criminal  prosecution  any  more  than  can  title 
to  goods.^ 

§  1839.  As  already  seen^  in  indictments  against  officers 
of  elections,  defendants  occupying  different  offices,  charged  dants  can- 
with  different  duties,  cannot  be  joined.*  jSnecL 

§  1840.  A  single  officer  may  be  charged  with  an  unlaw-  i^^^^^ 
ful  act  in  receiving  a  disqualified  vot^  without  stating  how  ^^^^  may 
the  defendant's  co-officers  acted.* 

§  1841.  Special  acts  of  fraud,  when  officers  of  elections  F^^t®^ 
are  indicted  for  fraud  in  discharge  of  their  duties,  must  duty  must 
be  shown.     It  is  not  enough  to  aver  a  mere  conclusion  of  ly  avened 
law,  that  the  defendants  "  did  commit  wilful  fraud  in  the  ^^^ 
discharge  of  their  duties."* 

§  1841  a.  It  has  been  held  that  when  a  deputy  marshal  is  ap- 
pointed under  the  act  of  Congress  establishing  supervisors 
of  elections,  the  deputy  marshal  has  no  right  to  enter  the  ma?Bhai 
room  of  the  judges  of  an  election,  against  their  orders,  J^^jj^tute 
during  the  progress  of  an  election,  unless  a  disturbance 
of  the  peace  is  there  threatened,  or  actual  fraud  is  attempted,  or  the 
supervisor  is  in  actual  need  of  protection  f  but  that  if  there  be 
actual  disturbance  of  the  peace,  or  other  actual  violence  committed 
or  threatened,  or  if  the  supervisor  be  in  actual  need  of  protection,  or 
fraud  be  attempted  in  the  said  room,  then  the  deputy  marshal  may 
enter  the  room  for  the  purpose  of  discharging  the  duties  imposed 
on  him  by  the  statute.^ 

As  has  been  seen,  federal  statutes  regulating  State  elections  have 


'  Supra,  J  J  884,  1152;  Kreidler  v.  mpra,  {  1669;  Whart.  Cr.  PL  &  Pr. 

State,  24  Ohio  St.  22,  1873;  Com.  v.  i  164;  U.  S.  v.  Brewer,  11  Sup.  Ct. 

Adams,  2  Mete.  (Ky.)  6, 1860.  Rep.  638, 1891. 

*  Com.  V.  Miller,  2  Parsons,  480,  *  As  to  constitutional  powers  of  Con- 
1849 ;  Brightly's  Elect.  Cas.  711 ;  and  gress  in  this  relation,  see  supra,  { 1832, 
see  State  v,  Welch,    21    Minn.   22.  note. 

1874;  Wilson  v.  State,  62  Ala.  299,  •  U.  S.  v.  Gitma,  3  Hughes,  649, 

1876;  State  v,  Boyington,  66  Me.  612,  1879. 

1869 ;  U.  S.  V,  Davis,  33  Fed.  Rep.  As  to  functions  of  deputy  marshals, 

621,  1887.  see,  further,  U.  S.  v.  Conway,  18  Blatch. 

»  Com.  V,  Gray,  2  Duv.  873, 1866.  C.  C.  666, 1881 ;  Ex  parte  Geissler,  9 

*  Com.  V.  Miller,  2  Parsons,  480,  Biss.  C.  C.  492,  1880 ;  In  re  Spooner, 
1849;  Brightly's  Elect.  Cas.  711— a  9  Abb.  (N.  C.)  481, 1880.  As  to  super- 
ruling  clearly  sustained  by  the  analogy  visors,  see  In  re  Hilt,  Ibid.  484 ;  and 
of  pleading  in  the  statutes  of  false  see,  generally,  Brightly's  Elect.  Cas. 
pretences.    Supra,  2  1221 ;    and   see  692. 
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been  pronounced  constitutional  so  far  as  concerns  elections  of  mem- 
bers of  Congress  and  of  federal  electors.' 

§  1842.  That  in  the  indictment  the  particular  duty  of  the  defen- 
dant  must  be  specified  results  from  the  necessities  of  the 
muBt  be  case.  Otherwise  the  defendant  would  have  no  notice  of 
"'^^  the  duties  he  is  charged  with  violating.* 

§  1843.  It  is  sufficient^  as  |tlready  seen,  to  aver  that  the  defen- 
^  dants  as  officers  of  election  were  duly  charged  with  their 

to  be  particular  offices,'  or  that  they  "  were  "  officers  of  the  elec- 

averred.        .•  ,    ^ 

tion,  etc.* 
!!V.ndBo  §  1844.  When  guilty  knowledge  is  necessary  to  consti- 

**^*^^'***^'       tute  the  offence,  then  the  sdenier  must  be  averred.' 


5 


IV.    EVIDENCE. 

§  1845.  The  principk  is  well  established,  as  has  been  stated,  that 
^^  it  is  sufficient  to  prove  that  an  allied  officer,  in  an  in- 

toprove  dictment  against  him  for  misconduct,  was  at  the  time  of 
acting  as  the  offence  acting  in  the  office  averred.*  This  rule  applies 
'^°^'  to  election  officers.' 

When  §  1846.  Where  there  is  discretion   given   the  officer, 

dii^rotion  there  is  no  criminal  responsibility  for  a  wrong  act  done 
Sbii^^for  ^o^^t^y  ^°  belief  that  it  was  right.'*  Fraudulent  or  un- 
error.of  lawful  intent  must  be  ordinarily  proved  in  order  to  im- 
ment.         pose  liability.^     Hence  officers  of  elections,  being  more  or 


*  Ex  parU  Siebold,  100  U.  S.  371,  *  Com.  v.  Shaw,  7  Mete.  (Maas.)  62, 

1879.    See  Clark  v.  U.  8.,  Ibid.  899,  1843 ;  and  cases  i^fra,  i  1846. 

1879;  U.  S.  V.  Gale,  109  U.  S.  66,  *  Supra,  i  999;  Whart.  Cr.  PI.  & 

1883 ;  and  cases  cited  mpra,  §  1832,  Pr.  J  164 ;  State  v.  Daniels,  44  N.  H. 

note.     See  U.  S.  v.  Belvin,  46  Fed.  383,  1863 ;  U.  S.  v.  Chamberlain,  32 

Eep.  881, 1891 ;  U.  S.  v.  Carpenter,  41  Fed.  Rep.  777, 1887. 

Ibid.  330, 1889 ;  In  re  Perkins,  9  Crim.  •  Supra,  §  1589 ;  McCr.  Law  of  Elect. 

Law  Mag.  (Ind.)  17,  1886;  Ex  parte  §  466. 

Coy,  Ibid.  (Ind.)  674, 1887  ;  8 Sup.  Ct.  '  Com.  v.  Shaw,  7  Mete.  62, 1843. 

R.  1263, 1888.  *  Supra,  §  87  et  seq, ;  State  v.  Smith, 

«  Com.  V.  Rupp,  9  WattB,  114, 1839.  18  N.  H.  91,  1846 ;  State  v,  Daniels, 

Supra,  i  1669.    See  U.  S.  v.  Green,  33  44  Ibid  383, 1863  ;  State  v.  McDonald, 

Fed.  Rep.  619,  1887.  4  Harring.  656, 1845.    For  form  of  in- 

'  See  supra,  |§  1568,   1570,    1578,  dictment,  see  People  t;.  Pease,  80  Barb. 

1689 ;    Edge  v.   Com.,  7   Barr,    276,  688,   1860 ;  Com.  v.  Gray,  2  Duv.  373, 

1847  ;  State  v.  Randies,  7  Humph.  9,  1866. 

1846.  •  U.  S.  V,  Wright,  16  Fed.  Rep.  112, 
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less  charged  with  discretionary  power,  are  not  indictable  for  non- 
negligent  mistakes  of  law  or  fact,^ 

V.   ATTEMPT. 

§  1847.  Wherever  the  consummated  offence  is  a  mis-  A'*?™P* 

indictable 

demeanor,   the  attempt    to  commit  it  is   indictable  at  atoommon 

1        9  law. 

common  law.^ 

VI.   BRIBERY   BY   CANDIDATES. 

§  1848.  At  common  law  it  is  an  indictable  offence  for  a  candidate 
for  public  office  to  bribe  or  attempt  to  bribe  an  elector."  «    .  .  .^ 
It  has  been  held  bribery  in  this  sense  to  give*  or  to  offer  ery  in- 
money  for  a  vote,*  or  for  refraining  from  voting.*     All    *^     ** 
concerned  in  the  act  are  principals  f  and  the  attempt  is  indictable 
as  such  at  common  law.® 

1883.     See,  as  to  indictment,  U.  S.  *  Walsh  v.  People,  65  111.  68. 1872. 

V.  Bader,  Ibid.  116,  1888;  4  Woods,  •  R.  v.  Tsherwood,  2  Ld.  Keny.  202. 

189 ;  U.  S.  V,  Cahill,  3  McCrary,  200,  »  R.  v.  Pitt,  tU  supra ;  U.  S.  v.  Wor- 

1881 ;  State  v.  Day,  74  Me.  220, 1882 ;  rail,  ut  supra.    See  MeOr.  Elect.  Law, 

People  V.  Boas,  29  Hun,  377,  1883.  i  149. 

*  See  State  v,  SmiUi,  18  N.  H.  91,  ^  Walsh  v.  People,  65  111.  68,  1872 ; 
1846;  Com.  v.  Sheriff,  7  Phila.  84,  Hutchinson  v.  State,  36  Tex.  294, 1871. 
1870 ;  Com.  v.  Lee,  1  Brewst.  273,  By  a  provision  in  the  Gdnstitution 
1869 ;  State  v,  McDonald,  4  Harring.  of  Pennsylvania  (adopted  by  statute 
556,  1845;  State  v.  Porter,  Ibid.  656,  in  other  States),  ''Any  person  who 
1845 ;  State  v.  Daniels,  44  N.  H.  383,  shall,  while  a  candidate  for  office,  be 
1860;  Byrne  v.  State,  12  Wis.  519,  guilty  ofbribery,  fraud,  or  wilful  viola- 
1863.    See  McCr.  Law  of  Elect,  i  463.  tion  of  any  election  law,  shall  be  for- 

'  Supra,  {  1832  a;  Com.  v.  Jones,  ever  disqualified  from  holding  an  office 

10  Phila.  211, 1874;  2  Crim.  Law  Mag.  of  trust  or  profit  in  this   Common- 

466.    See  supra,  H  173  et  seq,  wealth ;  and  any  person  convicted  of 

'  Infra,  J  1858 ;  R.  v.  Pitt,  3  Burr,  wilful  violation  of  the  election  laws 

1335,  1762 ;  B.  v,  PoUman,  2  Camp,  shall,  in  addition  to  any  penalties  pro- 

229,  1809;  State  v,  Jackson,  73  Me.  vided  by  law,  be  deprived  of  the  right 

91, 1881 ;  Nichols  v.  Mudgett,  32  Vt.  of  suffrage  absolutely  for  a  term  of 

546,  1860;  State  v.  Ellis,  33  N.  J.  four  years."    Const  art  8.    By  the 

L.  102,  1868 ;  Com.  v.  Shaver,  3  W.  &  Act  of  1874,  legal  expenses  were  de- 

S.  338, 1842 ;  Com.  v.  Walter,  86  Pa.  fined.    It  has  been  held  under  this 

15.  1877 ;  Russell  v.  Com.,  3  Bush,  provision,  and  under  the  statute  de- 

469,  1868.     See  U.  B.   v,    Worrall,  fining  legal  expenses,  that  a  violation 

Whart  St.  Tr.  189 ;  and  other  cases  of  the  law  is  sufficiently  charged  by 

cited  infra,  3  1858.    See  Curran  v,  alleging  that  money  was  paid  by  the 

Taylor,  92  Ky.  537, 1892.  defendant  to   another,  for   purposes 

*  R.  v. Pitt,  tt< *wpra/  Com.  v. Shafer,  other  than  those  prescribed,  "but  for 
ut  supra,  corrupt  and  illegal  purposes  in  pro- 
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VII.   VIOLENCE  TO   VOTERS. 

§  1848  a.  Violence  to  voters,  interfering  with  their  peaceable 
Violent  exercise  of  the  right  of  franchise,  is  to  be  regarded 
interfer-  in  the  same  light  as  violent  resistance  to  officers  of  jus- 
voting  in-  tice  when  in  discharge  of  their  duties,  and  as  violent 
dictabie.  obstruction  of  public  justice ;  and  hence  when  the  object 
was  to  prevent  the  free  exercise  of  the  right  of  franchise,  is  indict- 
able at  common  law.^  That  the  offence  at  common  law  has  not  been 
the  subject  of  independent  adjudication  may  be  explained  by  the 
fact  that  in  most  jurisdictions  statutes  have  been  adopted  by  which 
the  common  law  offence  has  been  absorbed.  It  is  not  practicable 
to  do  more  at  this  place  than  notice  the  federal  legislation  for  the 
protection  of  negro  suffrage.  This  legislation,  so  far  as  it  prohibits 
violent  interference  with  negro  voting,  has  been  held  constitutional 
by  the  Supreme  Court  of  the  United  States.* 

curing  his  (the  defendant's)  election."  member  of  Congress,  and  that  in  the 
Com.  V.  Walter,  86  Pa.  16, 1877.  As  execution  of  that  conspiracy  they  beat, 
to  what  gratuities  constitute  bribery,  bruised,  wounded,  and  otherwise  mal- 
see  Eichardson  v,  Webster,  3  C.  &  P.  treated  him  (second  count),  and  that 
128 ;  Jackson  v.  Walker,  6  Hill,  (N.  they  did  this  on  account  of  his  race, 
Y.)  27, 1848;  Duke  v,  Asbee,  11  Ired.  color,  and  previous  condition  of  servi- 
112,  1850.  It  has  also  been  held  tude,  by  going  in  disguise  and  assault- 
that  an  offer  by  a  candidate  for  office  ing  him  on  the  public  highway,  and 
to  accept  less  than  the  legal  fees  if  on  his  own  premises.  This  was  held 
elected  invalidates  the  election  it  in-  to  be  a  sufficient  description  of  the 
fluences.  State  v,  Purdy,  86  Wis.  213,  oflTence  covered  by  H  5508,  5520  E.  S. 
1874;  and  other  cases  cited  2  Crim.  In  all  cases,  it  was  said,  where  the 
Law  Mag.  452.  As  to  bribery  gen-  former  slave-holding  States  had  not 
erally,  see  infra,  }  1858.  removed  from  their  Constitution  the 

*  Supra,  ii  650-52,  1832 ;  U.  S.  v,  words  "  white  man  "  as  a  qualification 

Souders,  2  Abb.  (U.  S.)  456.    That  a  for  voting,  this  provision  did,  in  effect, 

conspiracy  to  pervert  an  election  is  in-  confer  on  him  the  right  to  vote,  be- 

dictable  at  common  law,  see  supra,  cause,  being  paramount  to  the  State 

2S  1356  a,  1372,  1375.    As  to  "  civil  law,  and  a  part  of  the  State  law,  it 

rights"      prosecutions,     see     supra,  annulled    the    discriminating    word 

i  1356  a.    That  the  federal  statute  white,  and  thus  left  him  in  the  enjoy- 

does  not  cover  cases  of  mere  breaches  ment  of  the  same  right  as  white  per- 

of  the  peace  at  the  polls,  see  State  v,  sons.    And  such  would  be  the  effect 

Fletcher,  22  Fed.  Rep.  776, 1884.  of  any  future  constitutional  provision 

In  Ex  parte  Yarbrough,  110  U.  S.  of  a  State  which  should  give  the  right 

651, 1884,  the  indictment  charged  that  of  voting  exclusively  to  white  people 

the  defendants  conspired  to  intimidate  whether  they  be  men  or  women.    See 

A.  B.,  a  citizen  of  African  descent,  in  Neal  v.  Delaware,  103  U.  S.  370, 1880. 

the  exercise  of  his  right  to  vote  for  a  '  Whart.Com.  Am.Law,32585e^«e9. 
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Vin.   BETTING  AT  ELECTIONS. 

§  1848  6.  That  wagering  contracts  are  invalid"  at  common  law 
there  is  little  question  ;^  but  unless  made  so  by  statute,  ^^^ij^^ 
such  transactions  are  not  indictable.*    In  many  jurisdic-  indictable 
tions,  however,  statutes  exist  making  betting  on  elections 
an  indictable  offence,  and  under  such  statutes  all  bargains  condi- 
tioned on  the  result  of  elections  are  indictable,*  irrespective  of  the 
scienter.*    But  the  election  on  which  the  bet  is  made  must  be  either 
undetermined  when  the  bet  is  made,*  or,  when  the  election  is  over, 
the  result  must  be  still  unknown.^    The  indictment  has  been  held 
sufficient  if  it  follow  the  statute,''  though  the  better  opinion  is  that, 
unless  otherwise  directed  by  statute,  it  must  specify  the  bet,  the 
election,  and  the  sum  at  stake.^    It  has  been  held,  however,  that 
it  is  not  necessary  to  specify  the  person  with  whom  the  bet  was 
made.^    Betting,  in  other  relations,  has  been  elsewhere  considered.^^ 

^  See  distinctions  taken  in  Whart.  *  Miller  v.  State,  33  Miss.  356, 1857. 

on  Cent.  II  452  et  seq.    As  to  conspi-  ^  Sherban  v.  State,  8  Watts,  212, 

racy  to  cheat  by  betting,  see  supra,  1839. 

I  137].  «  Wagner   v.  State,  63    Ind.    250, 

'  Com.  V.  Avery,  14  Bush,  625, 1879.  1878 ;  Lewellen  i?.  State,  18  Tex.  538, 

'  Parsons  v.  State,  2  Carter,  499,  1867.    A    variance,    however,  as   to 

1851 ;  Com.  v.  Kirk,  4  B.  Hon.  1,  amount,  if  within  statutory  limit,  does 

1843 ;  Com.  v,  Shouse,  16  Ibid.  325,  not  vitiate.    Com.  v.  McAtee,  8  Dana, 

1855 ;  Ramsay  v.  State,  5  Sneed,  652,  28, 1839.    Penna.  Acts  1817  and  1839, 

1858.  making  betting  on  elections  penal,  do 

*  Supra,  I  88.    See  McCr.  Elect,  not  apply  to  primary  elections,  only 
Law,  I  149.  elections  of  public  officers.    Com.  v. 

*  State  V.  Mahan,  2  Ala.  340, 1841 ;  Wells,  20  Rep.  701, 1885. 

Hizer  v.  State,  12  Ind.  339,  1859 ;       •  State  v.  Smith,  24  Mo.  256, 1857. 
State  V.  Winchall,  60  Ibid.  300, 1878.        *•  Supra,  ||  1465  a,  1467  a. 


POINTS  BEQUESTED  FOB  THE  DEFENCE  IMPBOFEBLY 
BEFUSED,  AND  EBBONEOUS  OHABGES. 

Fraud  in  Federal  Elections. 

The  defendant  was  indicted  for  fraudulently  attempting  to  vote  in  the  name 
of  another  person  at  an  election  for  representative  to  Congress.  The  evidence 
showed  that  State  and  local,  as  well  as  federal,  officers  were  voted  for  at  the 
election.  The  defendant  requested  the  court  to  instruct  the  jury  to  acquit 
the  defendant  because  there  was  no  proof  that  he  had  attempted  to  vote  for  a 
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repreeentative  in  Congress.  The  court  refased  to  give  this  instruction  to  the 
jury,  and  instructed  them  that  they  were  authorized  to  find  defendant  guilty 
if  they  were  satisfied  upon  the  eyidence  that  he  attempted  to  vote  at  the 
election  under  an  assumed  name.  Held  error,  for  under  the  Act  of  Congreaa, 
May  81, 1870,  {  5511  Rev.  Stat.,  the  prosecution  must  prove  that  defendant 
attempted  to  vote  for  a  federal  representative ;  proof  of  voting  at  the  election 
was  not  sufficient.  U.  S.  v.  Seaman,  6  Crim.  Law  Mag.  681, 1885  (U.  S.  C.  C. 
for  N.  Y.).    Supra,  i  1832. 
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CHAPTER  XL. 


FORESTALLING,  REGRATING,  AND  ENGROSSING. 


By  the  Roman  law  offences  are  made 

penal,  { 1849. 
And  80  by  statute  6  &  6  Edw.  VI.,  1 1860. 


At  common  law  indictable  to  oppress 
community  by  absorbing  staple, 
il85L 


§  1849.  These  offences  are  taken  from  the  Roman  law.     The 
Roman  title  is  DardanariaJtaSy  and  consists  in  the  arti- 
ficial production  of  deamess  and  scarcity  in  any  market  Roman 


law  of- 


are 


staple  {ne  dardanarii  vMus  merds  mU)^  but  especially  ^^ 
of  grain.  Popular  feeling  was  then,  as  it  has  been  often  ™*^ 
since,  aroused  against  the  monopolizers  or  hoarders  of  food. 
The  .S^diles  were  vested  with  jurisdiction  to  repress  such  offences ; 
and  Plautus*  illustrates  the  process  of  prosecution  before  them  in  a 
passage  where  the  Parasite  calls  for  proceedings  against  those,  qui 
oonsUivm  iniere  (something  like  our  own  conspiracies  to  raise  prices) 
quo  no8  vidu  et  vUa  prohibeant.  So  Livy'  tells  us  of  a  fine  im- 
posed upon  frumentarii  ob  annonam  compressam.  The  proceedings 
allowed  in  such  cases  took  definite  shape  in  the  famous  Lex  Julia 
de  annona,  which  declared  the  usurious  hoarding  of  grain  to  be  a 
public  crime.  In  the  exposition  of  this  law*  we  are  told  that  lege 
Jul,  de  ann.  poena  atatuitur  adversus  eum  qui  contra  annonam 
fecerU  aodetatemve  coierit,  quo  annona  carior  fiat ;  and  by  the  first 
section  a  penalty  is  imposed  on  interference  with  transportation,  or 
in  any  way  preventing  the  free  carriage  of  grain — eadem  lege  con- 
tinetur,  ne  quia  navem  navJtamve  reiineat  aut  dole  malo  fadaiy  quo 
magis  detineaiur.  Still  sharper  edicts  followed,  of  which  Ulpian* 
mentions  one :  ne  avi  ab  his ;  qui  coemtaa  merces  aupprimunt  (pur- 
chasers) aut  a  locupletioribua  (hoarders  of  their  own  produce) 
annona  oneretur.  Zeno  issued  a  special  statute  against  monopo- 
lizers, who,  to  create  an  artificial  scarcity,  buy  up  all  a  necessary 
staple  in  order  subsequently  to  sell  at  their  own  price.     Such  of- 

^  L.  6.  pr.  D.  extraord.  crim.  47. 11.       *  L.  2.  D.  h.  t.  48.  12. 

'  Chap.  iii.  1.  82.  sqq.  *  L.  6.  pr.  D.  extraord.  crim. 

»  XXXVIII.  86. 

666 


§  1861.]  CBiMEB.  [book  n. 

fenders^  on  oonviction,  were  to  be  sentenced  to  confiscation  of  goods 
and  to  banishment.^ 

§  1850.  The  Lex  Julia  de  annona  was  reproduced  by  the  statute 

5  &  6  Edward  VI.  c.  14.  By  this  statute  forestalling  is 
statute  5  &  defined  to  be  the  buying  or  contracting  for  merchandise  or 

victual  coming  to  market,  or  dissuading  persons  from 
bringing  their  goods  or  provisions  there  ;  or  inducing  them  to  raise 
their  prices.  "  Regrating/'  by  the  same  statute,  "  is  the  buying  of 
corn  or  other  dead  victual  in  any  market,  and  selling  it  again  in  the 
same  market,  or  within  four  miles  of  the  place.  .  .  .  Engrossing 
was  also  described  to  be  the  getting  into  one's  possession,  or  buying 
up,  large  quantities  of  corn  or  other  dead  victual,  with  intent  to  sell 
them  again.'''  This  statute  was  brought  with  them  by  the  English 
colonists  who  settled  in  North  America,  and  though  in  its  details, 
e,  g,,  in  prohibiting  purchase  by  middle-men  in  the  same  market,  it 
is  now  obsolete,  and  although  so  &t  as  it  interferes  with  the  right 
of  the  merchant  to  buy  in  the  cheapest  market  and  sell  in  the  dear- 
est, it  is  in  conflict  with  a  sound  and  healthy  system  of  political 
economy,'  it  is  in  one  point  a  recognition  of  common  law  principle 
which  it  is  important  here  specifically  to  enunciate. 

§  1851.  While  we  must  regard  the  provisions  of  the  Roman  and 

English  statutes  against  middle-men  and  commission  mer- 
mon  law  chants  as  obsolete ;  and  while  in  England  the  statute  of 
to1>5S^  5  &  6  Edward  VI.  has  been  repealed  by  12  Geo.  III.  c. 
*^r°b^  71,  yet,  entirely  apart  from  these  statutes,  we  must  hold 
absorbing  it  to  be  indictable,  on  general  principles  of  common  law, 
^  ^  to  engross  and  absorb  any  particular  necessary  staple  or 
constituent  of  life  so  to  impoverish  and  distress  the  mass  of  the 
community  for  the  purpose  of  extorting,  by  terror  or  other  coercive 
means,  prices  greatly  above  the  real  value.  Questions  of  this  kind 
have  usually  come  before  the  courts  on  indictments  for  conspiracy  ; 
for  it  is  by  conspiracies  that  extortions  of  this  kind  are  generally 

^  L.  on.  C.  de  monop.  (4.  59.).    For  the  very  life  of  trade,  and  without 

a  fuller  history  of  the  law  on  this  them  all  wholesale  trade  and  jobbing 

point,  see  Rein's  Criminalrecht  der  would  be  at  an  end."    This  remark  is 

Bdmer,  p.  829— a  work  to  which  I  am  sustained  by  Mr.  Benjamin,  in    his 

much  indebted   for  aid  in  this  and  work  on  Sales,  J  515. 
other  departments.  The  question,  in  its  civil  relations, 

•  4  Bl.  Com.  (Wend,  ed.)  166.  is    considered   in  Whart.    on   Cont. 

'  Mr.  Story  (Sales,  p.  647)  says :  JJ  453  et  seq.    The  policy  of  laws  of 

**  These  three  prohibited  acts  are  not  this  class  is  discussed  by  me  in  3 

only  practised  every  day,  but  they  are  Grim.  Law  Mag.  1  (Jan.  1882). 
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wrought.  But  on  an  indictment  against  an  individual  for  buying 
up  all  the  grain  or  other  necessary  staple  so  as  to  produce  a  famine 
in  the  market,  and  thus  to  obtain  grossly  extortionate  prices,  wrung 
through  a  sense  of  misery  from  the  community,  the  offence  may  be 
held  indictable  at  common  law.*  For  not  merely  is  the  extortion 
to  be  taken  into  account,  but  the  terror  as  to  the  future,  and  the 
misery  at  the  present,  which  are  thus  inflicted  on  the  community  at 
large.^  But  to  sustain  such  a  prosecution,  the  commodity  must  be 
a  necessity,  it  must  be  absorbed  by  the  monopolizer,  and  the  prices 
must  be  unjustly  extortionate.' 

^  See,  fully,  mpra,  }  1366 ;  and  see,  there  can  be  no  question  that  those 

to  same  effect,  E.  v.  Waddington,  1  rulings    were   largely  influenced  by 

East,  143, 167, 1801 ;  and  R.  v.  Rash-  Lord  Kenyon's  political  prejudices  as 

by,  2  Ch.  C.  L.  536 ;  see  Whart.  Prec.  a  tory  holding  to  the  paternal  theory 

1007,  and  note  thereto.  of  government.  I  have  discussed  these 

The  history  of  the  law  in  this  re-  and  kindred  cases  in  detail  in  an  arti- 

spect  is  given  in  3  Steph.  Hist.  Crim.  cle  on  Political  Economy  and  Crimi- 

Law,  199  e^  seq.     By  Stat.  7  &  8  Vict,  nal  Law,  in  the  Crim.  Law  Mag.  for 

24,  the  common  law  offences  of  "bad-  Jan.  1882. 

gering,  engrossing,  forestalling,  and  ^  See  1  Buss,  on  Or.  168, 169. 

regrating,"  were  abolished.  '  R.  v,  Webb,  14  East,  406,  1811 ; 

Lord  Campbell  (Lives  of  Ch.  Just.  Pratt  v.  Hutchinson,  15    Ibid.  511, 

IV.  84,  Amer.    ed.)  criticises,  with  1812 ;  Pettamberdass  v.  Thackvorsey- 

much     acuteness,     Lord     Kenyon's  dass,  7  Moore  P.  C.  289. 
rulings  in  Waddington's  case;  and 
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CHAPTER  XLI. 

CHAMPERTY  AND  MAINTEyANCE. 

Champerty  indictable  at  common  law,  |     Otherwise  with  maintenance,  { 1854. 
i  1853.  I 

§  1853.  Champerty  is  a  contract  by  which  parties,  one  or  more 
Cham-  ^^  them  claimants  of  a  particular  property,  agree  to  divide 
perij  in-  it  in  case  of  success  in  a  suit  which  they  are  to  combine  in 
atoommon  pressing.^  Champerty,  as  the  name  {Oampi  partUio)  indi- 
^^'  cates,  is  a  relic  of  the  old  Roman  law,  and  exhibits  the 

distaste  of  that  law  to  all  combinations  of  individuals  which  might 
be  regarded  as  in  any  way  unduly  promoting  litigation,  or  by  the 
numbers  and  influence  of  those  engaged  intimidating  those  con- 
cerned in  the  administration  of  public  justice.  That  a  combination 
of  individuals,  not  themselves  interested  in  the  result,  to  carry  on 
for  gain  a  litigation,  is  indictable  at  common  law,  has  been  more 
than  once  intimated  in  American  courts.  No  doubt  if  the  objects, 
as  the  idea  of  champerty  necessarily  involves,  be  a  division  of  profits 
accruing  from  the  raking  up  of  old  claims  for  purposes  purely 
speculative,  the  peace  of  the  community  and  the  security  of  titles 
require  that  enterprises  of  this  kind  should  be  the  subject  of  penal 
condemnation.  No  man  has  a  right  to  speculate  in  law  process ; 
and  the  law  itself  naturally  steps  in  to  punish,  as  if  for  contempt, 
those  who  would  abuse  it  by  turning  it  into  an  instrument,  not  of 
benignity,  but  of  extortion. 

§  1864.  Maintenance  is  the  officious  pecuniary  contribution  of  aid 

to  a  litigant  in  any  legal  proceedings  by  a  volunteer  stranger.'    In 

maintenance  no  personal  profit  is  expected  or  stipulated.      The 

object  is  simply,  from  motives,  on  their  face,  of  kindness 

with  main-  to  a  suitof,  or  of  personal  enthusiasm  for  the  vindication 

nance.      ^^  ^  particular  principle,  to  aid  a  party  in  pressing  his 

*  Whart.onCont.8421;  Staph.  Dig.  buyer  may  carry  on  the  suit  in  place 

Crim.  Law,  art.  141.   Buying  or  selling  of  the  seller.    Ibid, 

a  pretended  title  is  baying  or  selling  For  a  discussion  of  the  modern  rale 

lands,  of  which  the  title  is  known  to  as  to  champerty,  see  19  Alb.  L.  J.  468. 

be  in  dispute,  below  the  value  which  *  Steph.  Dig.  Crim.  Law,  art.  141. 

they  would  have  if  the  title  was  not  in  See  Steph.  Hist.  Crim.  Law,  228. 
dispute,  and  to  the  intent  that  the 
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suit.  That  this  is  not  now  considered  indictable  in  England  is 
evident  from  the  fact  that  societies  for  the  aid  of  the  alleged  Sir 
Roger  Tichbome,  in  his  claim  on  the  Tichborne  estates,  and  for  the 
prosecution  of  a  series  of  ecclesiastical  offenders,  have  been  con- 
ducted with  conspicuous  and  unchecked  zeal  in  England,  while  in 
the  United  States  we  have  seen  organized,  without  judicial  censure, 
numerous  vigilance  and  other  public  committees  to  prosecute  cer- 
tain offenders.^ 


^  The  soliciting  aid  in  the  Tichborne  right.    The  maintaining  of  one  side^  in 
case  was  ruled  not  to  be  a  contempt  of  consideration  of  some  bargain  to  have 

court  in  B.  v,  Skipworth,  12  Cox  C.  C.  part  of  the  thing  in  dispute,  is  called 

371.    See  Whart.  Cr.  PI.  &  Pr.  i  967.  champerty.    Champerty  therefore  is 

That  aid  to  carry  on  a  prosecution  is  a  species  of  maintenance, 

not  maintenance,  see  Com.  v.  Dupuy,  "  Maintenance  was    an  offence  at 

Bright.  44 ;  s.  G.  4  Clark,  1, 1831.    As  common  law,  and  divers  statutes  have 

to  barratry,  see  supra,  2  1444.  been  passed  in  England  by  parliament 

Champerty  and  maintenance  are  not  regarding  it,  commencing  as  early  as 

indictable  in  New  York  and  Connecti-  the  reign  of  Edward  I.     The  reasons 

cut.   Richardson  v,  Bowland,  40  Conn,  upon  which  the  ancient  doctrine  rested 

565, 1873.  in  England  can  now  scarcely  be  said 

On  the  question  of  validity  of  cham-  to  exist,  and  the  law  has,  at  times,  been 

pertous  contracts,  see  Leake  on  Cont.  regarded  with  disfavor.    As  long  ago 

(2d  ed.)  782 ;  Whart.  on  Cont.  {|  421  as  1791,  Mr.  Justice  Buller,  in  the  case 

etseg,;  Hutley  v.  Hutley,  L.  B.  8  Q.  of  Master  v.  Miller,  4  T.  E.  340,  speaks 

B.  112,  1873.  of  a  particular  application  of  the  law 

In  Bichardson  v,  Bowland,  mpra,  it  of  maintenance  almost  in  the  language 

was  said  by  Foster,  J.:  of  contempt.    Our  statute  against  un- 

"  The  only  question  presented  by  the  lawfid  maintenance,  first  passed  in 

finding  for  our  consideration  is  whether  1809,  forbade  certain  officers  of  the 

the  plaintiff  is  entitled,  upon  the  facts  law,  attorneys,  and  counsellors,  sher- 

found,  to  recover  one-half  of  the  sum  ifis,  deputy  sherifis,  ai^d  constables, 

of  $468.53,  the  amount  received  by  the  from  buying  any  bond,  bill,  promissory 

defendant  as  the  net  avails  of  his  suit  writing,  book,  debt^  or  other  chose  in 

against  Sturges.    The  plaintiff  claims  action,  under  certain  penalties.    As 

one-half  of  this  sum  under  a  contract  modified  in  1848,  and  as  the  law  now 

with  the  defendant,  by  which  he  was  stands  in  our  statutes,  if  either  of  the 

to  render  him  certain  services  in  con-  above-named  officers  shall,  with  intent 

nection  with  the  suit,  and  receive  half  to  make  gain  by  the  fees  of  collection, 

the  net  amount  recovered  ;  the  defen-  purchase  any  chose  in  action,  and  com- 

dant  resists  the  demand,  claiming  that  mence  a  suit  upon  the  same,  he  shall 

the  contract  is  void  for  maintenance  forfeit  a  sum  not  exceeding  $100. 

and  champerty.  "  As  the  plaintiff  is  not  one  of  the 

"  Maintenance  at  common  law  sig-  officers  named  in  our   statute,  that 

nifies  an  unlawful  taking  in  hand  or  statute  is  not  interposed  by  the  defen- 

upholding  of  quarrels,  or  sides,  to  the  dant  in  the  way  of  a  recovery ;  the 

disturbance  or  hindrance  of  common  common  law  is  the  law  relied  on. 
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"  We  are  not  aware  of  any  case  mined,  and  be  paid  ont  of  the  fraits 
where  the  law  of  maintenance  and  of  it.' 

champerty  has  been  considered  and  "The contract  between  these  parties, 
passed  upon  by  this  court.  It  is  al-  however,  was  in  regard  to  a  suit  pend- 
luded  to  by  Church,  J.,  in  giving  the  ing  in  the  State  of  New  York ;  the  pro* 
opinion  of  the  court  in  the  case  of  perty  attached  was  there  situate;  the 
Stoddard  v.  Mix,  14  Conn.  12,  1840,  services  to  be  performed  were  to  be 
and  by  Ellsworth,  J.,  in  Bridgeport  performed  there ;  and  the  money  to  be 
Bank  v.  New  York  &  New  Haven  B.  recovered,  if  recovered  at  all,  was  there 
B.  Co.,  30  Conn.  231, 1861.  to  be  recovered.     The  contract,  in 

'  "  Some  of  our  sister  States  have  short,  was  to  be  performed  in  the  State 
adopted  the  common  law  on  this  sub-  of  New  York.  The  law  of  New  York 
ject  and  some  have  not.  Massachusetts  therefore  must  necessarily  govern  the 
and  Bhode  Island  recognize  the  rule  of  contract.  Commonwealth  of  Ken- 
the  common  law.  Thurston  v.  Percival,  tucky  v.  Bassford,  6  Hill,  526, 1844. 
1  Pick.  415, 1823 ;  Lathrop  v.  Amherst  It  becomes  quite  unnecessary  to  decide 
Bank,  9  Mete.  489, 1845 ;  Martin  v.  what  the  law  of  Connecticut,  or  of 
Clarke,  8  B.  I.  889, 1866.  Among  the  other  States,  may  be  on  the  subject  of 
States  which  discard  the  rule  are  Ver-  champerty  and  maintenance, 
mont,  Delaware,  Tennessee,  and  Iowa.  "  The  law  of  New  York  upon  this 
Danforth  v.  Streeter,  28  Vt  490, 1856 ;  subject  is  very  clearly  and  explicitly 
Bayard  v,  McLane,  3  Harring.  139,  laid  down  by  the  Court  of  Appeals  of 
1840 ;  Sherley  v.  Biggs,  11  Humph,  that  State,  in  the  case  of  Stanton  v, 
53,  1850 ;  Wright  v.  Meek,  3  Iowa,  Sedgwick,  14  N.  Y.  289, 1856.  .  .  . 
472, 1852.  See,  also,  Durgin  t;.  Ireland,  Ibid.  322, 

"  There  are  such  broad  distinctions  1856 ;  Voorhees  v.  Dorr,  61  Barb.  680, 
in  the  state  of  society  between  Great  1868."  And  see  Master  v.  Miller,  4 
Britain  and  this  country,  that  the  rea-  T.  B.  340. 

sons  which  make  a  law  against  main-  An  elaborate  history  of  the  law  in 
tenance  and  champerty  salutary  or  this  respect  is  to  be  found  in  Pike's 
necessary  there,  do  not  exist  here—  Hist,  of  Crime  in  England,  i.  pp.  250 
certainly  not  to  the  same  extent.  Mr.  et  9eq.,  given  in  2  Green's  Crim.  Law 
Justice  Grier,  in  giving  the  opinion  of  Bep.  500. 

the  court  in  Boberts  v.  Cooper,  20  How.  Sir  J.  F.  Stephen,  Dig.  Crim.  Law, 
467, 1857,  says  that  the  ancient  English  note  viii.,  says : 
doctrines  respecting  maintenance  and  "  It  is  not  without  hesitation  that  I 
champerty  have  not  found  favor  in  the  have  inserted  these  vague  and  prac- 
United  States.  The  enforcement  of  tically  obsolete  definitions  in  this  book, 
the  law  here  would  not  always,  per-  As,  however,  maintenance  and  cham- 
haps  not  generally,  promote  justice,  perty  hold  a  place  in  all  the  text-books, 
Mr.  Chief  Justice  Parker,  in  giving  I  have  not  thought  it  proper  to  omit 
the  opinion  of  the  court  in  Thurston  all  notice  of  them.  A  full  account  of 
V,  Percival,  1  Pick.  417, 1832,  says :  the  crimes  themselves,  of  the  vague- 
'  It  sometimes  may  be  useful  and  con-  ness  of  the  manner  in  which  they  are 
venient,  where  one  has  a  just  demand  defined,  and  of  the  reasons  why  they 
which  he  is  not  able  from  poverty  to  have  so  long  since  become  obsolete, 
enforce,  that  a  more  fortunate  friend  may  be  seen  in  the  fifth  report  of  the 
should  assist  him,  and  wait  for  his  Criminal  Law  Commissioners,  pp.84-9. 
compensation  until  the  suit  is  deter-  The  Commissioners  observe  in  conclu- 
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sion :  '  Prosecutions  for  offences  com-  neys  practising  after  a  conviction 
prehended  under  the  general  head  of  would  be  utterly  intolerable  if  it  had 
maintenance  are  so  rare  that  their  not  been  long  forgotten.  I  should  sup- 
very  rarity  has  been  a  protection  pose  that  there  is  no  other  enactment 
against  the  disapproval  of  judges,  and  in  the  whole  statute  book  which  au- 
those  alterations  which  a  frequent  re-  thorizes  any  judge  to  sentence  a  man 
currence  of  doubt  and  vexation  would  to  seven  years'  penal  servitude,  after 

probably  have  occasioned a  summary  inquiry  conducted  by  him- 

But  although  no  cases  have  occurred  self  in  his  own  way. 
where  the  doctrine  of  maintenance  has  "  These  offences,  as  sufficiently  ap- 
been  discussed  in  the  courts,  it  is  by  pears  from  the  preambles  of  the  various 
no  means  true  that  this  law  has  not  statutes  relating  to  them,  are  relics  of 
been  used  as  a  means  of  great  veza-  an  age  when  courts  of  justice  were 
tion.  Instances  of  this  have  fallen  liable  to  intimidation  by  the  rich  and 
within  our  own  professional  observa-  powerful  and  their  dependents.  As 
tion  in  the  case  of  prosecutions  com-  long  as  the  verdict  of  a  jury  was,  more 
menced,  although  not  persevered  in.'  or  less,  in  the  nature  of  a  sworn  report 
The  Commissioners  recommend  that  of  local  opinion,  made  by  witnesses 
all  these  offences  should  be  abolished,  officially  appointed  to  make  such  re- 
The  definition  of  barratry,  in  particu-  ports,  intimidation  must  have  been 
lar,  is  so  vague  as  to  be  quite  absurd ;  possible,  and,  in  many  cases,  easy." 
and  the  statutory  provision  as  attor- 
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CHAPTER  XLII. 


BRIBERY. 


Bribery,  or  attempt  at  bribery,  is  a 
misdemeaDor  at  common  law,  2 1857. 

Corroboration  required  to  convict, 
21859. 


POUTTS  FOR  DeFEKCE  IMPBOPEBLY 

Rbfused,     akd      Ebbokeous 
Ohaboes.    (See  end  of  chapter.) 


bribe 
a  mi 
meanor  at 
oommon 
law. 


§  1857.  CoBBUPTiON,  80  &r  as  it  concerns  the  misconduct,  active 
or  passive^  of  the  officer  corrupted,  has  been  already  independently 
noticed,^  At  present  will  be  singly  considered  bribery  as  it  relates 
to  the  person  oflfering  the  bribe.* 

Bribery  is  corruptly  tendering  or  receiving  a  price  for  official 
Bribery  or  ^*i<>°-*  I*  ^8  defined  by  Blackstone  to  be  where  a  judge 
attempt  at  or  Other  person  connected  with  the  administration  of  jus- 
Bdeh  tice  seeks  an  undue  reward  to  influence  his  behavior  in 
office.^  Sir  W.  RusselP  extends  it  to  all  cases  where  any 
undue  reward  is  received  or  offered  by  or  to  any  person 
whatsoever,  whose  ordinary  business  relates  to  the  administration 
of  public  justice,  in  order  to  influence  his  behavior  in  office,  and 
incline  him  to  act  contrary  to  the  known  rules  of  honesty  and  in- 
tegrity.* Neither  of  these  definitions  is  broad  enough,  unless  we 
unduly  extend  the  term  justice;  both  are  too  much  encumbered  by 
detail.     Defining  bribery,  however,  to  be  the  corruptly  tendering  or 

^  Supray  S  1570.  and  cases  cited  it^fray  g  1858.    See, 

'  For  federal  statutes,  see  Rev.  also,  Whart  on  Cont.  22  ^5  et  seg, 
Stat.  U.  S.  ^  5449  et  seq,,  and  for  fed-  *  4  Bl.  Ck)m.  189 ;  Simpson  v,  Yeend, 
eral  statutes  relating  to  the  acceptance  L.  R.  4  Q.  B.  626,  1869.  It  is  not 
of  a  bribe,  see  Rev.  Stat.  U.  S.  5499  bribery  for  a  person  who  is  a  candi- 
ed seq,,  and  cases  thereunder ;  U.  S.  v.  date  for  public  office  to  offer  to  give  a 
Kessel,  62  Fed.  Rep.  57,  59,  1894 ;  U.  certain  portion  of  his  salary,  if  elected, 
S.  V,  Van  Leuven,  Ibid.  62, 1894.  By  to  the  county  treasurer,  unless  it  ap- 
22  66,  71,  72  of  the  New  York  Penal  pear  that  the  persons  addressed  would 
Code  of  1882,  the  prior  law  in  this  re-  in  same  way  be  benefited  by  the  offer, 
lation  has  been  recast.  State  v.  Church,  5  Oreg.  375, 1875.    As 

'  See  R.  V.  Vaughan,  4  Burr.  2494,   to  conspiracy  to  bribe,  see  supra,  2 1376. 
1769 ;  R.  V.  Cassano,  5  Esp.  231, 1805 ;       *  2  Russ.  on  Cr.  122. 
R.  v.  Cripland,  11  Mod.  387,  1697;       •  R.  v.  Beale,  cited  in  R. «.  Gibbons, 

1  East,  183, 1801.    Supra,  2  1572. 
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receiving  a  price  for  official  action^  it  is  an  offence  at  common  law, 
and  so  is  an  attempt  to  bribe,  even  though  the  offence  be  not  con- 
summated.^ And  the  offence  is  complete  when  an  offer  is  made, 
although  in  a  matter  not  within  the  jurisdiction  of  the  officer.*  So 
far  as  concerns  judicial  officers,  it  has  been  stated  generally  that 
"  Every  gift  or  jmyment  made  in  respect  of,  or  in  relation  to,  any 
business  having  been,  being  or  about  to  be  transacted  before  any 
such  person  in  his  office  is  a  bribe,  whether  it  is  given  in  order  to 
influence  the  judicial  officer  in  something  to  be  done,  or  to  reward 
him  for  something  already  done,  and  whether  the  thing  done  or  to 
be  done  is  itself  proper  or  improper."* 

§  1858.  In  conformity  with  these  views,  it  has  been  held  indict- 
able at  common  law  to  be  concerned  either  as  actor  or  receiver  in 
the  bribery  or  attempt  at  bribery  of  a  voter  at  any  public  elec- 
tion ;*  of  a  cabinet  minister  and  member  of  the  privy  council  f  of 
a  commissioner  of  the  revenue  ;•  of  a  member  of  a  legislature  f  of 

>  2  Russ.  on  Cr.  124.  Supra,  §  179;  Raym.  1377, 1724 ;  R.  v.  Taggart,  1  C. 
U.  S.  V.  Worrall,  2  Dall.  884,  1798;  &  P.  201,  1824;  R.  v.  Joliffe,  1  East, 
Whart.  St.  Tr.  139 ;  Walsh  v.  People,  154, 1801,  n. ;  State  v.  Jackson,  73  Me. 
66  lU.  68,  1872;  Dishon  v.  Smith,  10  91, 1881;  Peoples. Thornton,  (N.Y.)  24 
Iowa,  218,  1869;  Collins  v.  State,  9  Alb.  L.  J.  441, 1881 ;  Com.  v.  McHale, 
Tex.  App.  202,  1880 ;  Hutchinson  v.  97  Pa.  397,  1881 ;  Com.  v.  Shaver,  3 
State,  36  Tex.  294,  1871.  See  Bare-  W.  &  S.  338,  1842;  State  v.  Ellis,  33 
field  V.  State,  14  Ala.  608,  1848.  As  N.  J.  L.  102,  1868 ;  Welch  v.  People, 
to  attempts,  see  mpra,  i  179.  As  to  66  111.  68,  1872 ;  State  v.  Purdy,  36 
bribery  of  voters,  see  Whart.  on  Cont.  Wis.  224,  1874;  State  v.  Collier,  72 
{  406.  Mo.  13,  1880 ;  Com.  v.  Callaghan,  2 

'  State  V.  Ellis,  83  N.  J.  L.  102,  Va.  Cas.  460,  1826.  See  Russell  v. 
1868.  Com.,    3   Bush,   469,    1868.     Supra, 

Under  Indiana  statute,  see  State  v,  2  1672.  Even  paying  a  voter  not  to 
Stephenson,  83  Ind.  246, 1882.  As  to  vote  is  indictable.  R.  v,  Isherwood, 
indictment,  see  Watson  v.  State,  39  2  Keny.  202.  As  to  bribery  at  elec- 
Ohio  St.  123, 1883;  State  v.  Walls,  64  tions,  see  Cheek  v.  Com.,  87  Ky.  42, 
Ind.  661,  1876;  State  v,  Stephenson,  lSSS;9upra,  i  1848. 
83  Ibid.  246, 1882 ;  Brown  v.  State,  13  *  Vaughan's  Case,  4  Burr.  2494, 
Tex.  App.  368, 1883.  1769. 

»  Steph.  Dig.  Crim.  Law,  art.  126,  •  U.  S.  v.  Worrall,  2  Dall.  384, 1798 ; 
to  which  is  appended  the  following  Whart.  St.  Tr.  139.  See  R.  v,  Cas- 
note :  3  Inst.  144-8 ;  1  Hawk.  P.  C.  sano,  6  Esp.  231, 1806. 
414-16 ;  6th  Rep.  C.L.C.  20-21.  See,  '  R.  v,  Vaughan,  4  Burr.  2494, 
too,  Spedding's  Life  of  Bacon,  vii.  1769;  R.  v,  Plympton,  2  Ld.  Raym. 
209-78.  1377, 1726;  Com.  v.  McCook,  cited  in 

*  Supra,  i  1848.    R.  v,  Pitt,  3  Burr.   Whart.  Prec.  1012,  n.    For  Pennsyl- 
1336,  1762;  R.  v.  Cripland,  11  Mod.  vania    constitutional   provision,    see 
387,    1697;    R.  v,  Plympton,  2    Ld.   Judge  Pearson's    charge,  7  Weekly 
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a  member  of  a  municipal  board  ;^  of  a  justice  of  the  peace,  even 
though  the  case  in  which  the  bribe  is  offered  is  not  yet  instituted,* 
and  the  money  is  only  taken  in  order  to  inform;^  of  a  judicial 
officer  of  any  grade  ;*  of  a  juryman  ;*  of  a  sheriff,  to  induce  him  to 
summon  jurors  to  be  nominated  by  the  defendant  f  and  of  a  deputy 
sheriff  de  facto  J  And  the  same  rule  has  been  applied  to  a  corrupt 
agreement  between  A.  and  B.,  that  A.  shall  vote  for  C.  as  commis- 
sioner, in  consideration  that  B.  will  vote  for  D.  as  clerk.^ 

An  offer  by  a  public  officer  to  receive  a  bribe  is  an  indictable 
offence.* 

To  constitute  bribery,  a  mere  present  after  the  act,  without  a 
corrupt  prior  understanding  will  not  suffice.*® 

Embracery  is  considered  in  another  volume." 

Notes,  306;  1879.    See,  also,  Com.  v,  1893.    As  to  bribing  a  witness,  see 

Bell,    146    Pa.   374,    1891;    Com.  v.  Brown  v.  State,  13  Tex.  App.  368, 

Leonard,  16  Pitts.  L.  J.  (N.  8.)  441,  1883 ;  Leeper  v.  State,  29  Tex.  App. 

1886.    For  proceedings  under  Ohio  164, 1890. 

statute,  see  Watson  v.  State,  39  Ohio  '  Ck>m.  v.  Chapman,  1  Va.  Oas.  138, 

St.  128, 1883.  1803. 

*  State  V.  Ellis,  33  N.  J.  L.  102,  '  Florez  v.  State,  11  Tex.  App.  102, 
1868 ;  Com.  v.  Petroff,  8  Weekly  Notes,  1881.  For  bribing  a  policeman,  see 
212,  1880;  8.  o.  1  Crim.  Law  Mag.  Com.  v.  Warren,  44  Leg.  Int.  482, 1887. 
716 ;  People  v,  Jaehne,  8  Crim.  Law  *  Com.  v,  Callaghan,  2  Va.  Cas. 
Mag.  (N.  Y.)  667,  1886 ;  People  v.  460,  1826 ;  State  v.  Graham,  96  Mo. 
Sharp,  107  N.  Y.  427,  1887.  120, 1888.    See  supra,  i  1376.    As  to 

'  Barefield  v.  State,  14  Ala.   603  conspiracy  to  unduly  influence  gov- 

1848.  ernment,  and    for  the  invalidity  of 

'  Com.  V,  Murray,  136  Mass.  631,  contract  for  such  purpose,  see  Whart. 

1883.  on  Cont.  H  402  et  teg, 

*  State  V.  Carpenter,  20  Vt.  9,1847  ;  •  Supra,  i  1672 ;  State  v.  Ellis,  33 
Personal  participation  not  essential  to  N.  J.  L.  102, 1868 ;  Walsh  v.  People, 
guilt.  People  v,  Kerr,  6  N.  Y.  Sup.  66  111.  88, 1872 ;  but  see  Hutchinson 
674, 1889.    See,  as  to  bribery  of  an  at-  v.  State,  36  Tex.  293, 1871. 

torney,  Brady  v.  State,  32  Tex.  Cr.  264,      '«  Hutchinson  v.  State,  36  Tex.  293, 

1893 ;  and  a  member  of  pension  board   1871.    See  supra,  {  1672. 

of  surgeons,  U.  S.  v.  Van  Leuven,  62      "  Whart.  Cr.  PI.  &  Pr.  H  338, 381, 

Fed.  Rep.  62,  1894;  and  school  direc-  729.  966. 

tor.  In  re   Bozeman,  42  Kans.  461,       "Every  one  commits  the   misde- 

1889 ;  State  v.  Womack,  4  Wash.  19,  meaner  called  embracery  who,  by  any 

1892;    State  v.  McDonald,  106  Ind.   means  whatever,  except  the  produc- 

233,  1886.    See,  also.  Com.  v.  Lap-  tion  of  evidence  and  argument  in  open 

ham,  166  Mass.  480, 1892.  court,  attempts  to  influence  or  instruct 

*  Young's  Case,  2  East,  16,  1801 ;  any  juryman,  or  to  incline  him  to  be 
White  V,  State,  (Ala.)  16  So.  Bep.  63,  more  favorable  to  the  one  side  than  to 
1894 ;  People  v.  Squires,  99  Cal.  327,  the  other,  in  any  judicial  proceeding, 
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§  1859.  When  a  statute  requires  that  a  conviction  for  corrobora- 
bribery  shall  not  be  had  on  the  testimony  of  a  single  tion  when 
witness,  without  corroborating  circumstances,  the  cor-  a  single 
roboratory  evidence  must  go  directly  to  the  fact  of  the  J^ufred? 
bribe.^ 

% 

whether  any  verdict  is  given  or  not,  tempt,  an  attempt  to  commit  em- 
and  whether  such  verdict,  if  given,  is  bracery  is  but  an  attempt  at  an  at* 
true  or  false."  Steph.  Dig.  Grim,  tempt,  see  State  v.  Sales,  2  Nev.  268, 
Law,  art.  128.  See,  also,  1  Hawk.  P.  C.  1866. 

(Cur.  ed.)  466.  *  Russell  v.  Com.,  3  Bush,  469, 1866. 

That  as  embracery  is  itself  an  at- 


POINTS  BEQUESTED  FOB  THE  DEFENCE  IMFBOPEBLY 
REFUSED,  AKD  EBBONEOUS  OHABGES. 

Official  Standing  of  Person  Bribed. 

The  defendant  requested  the  court  to  charge :  ''  In  order  to  convict  defen- 
dant in  this  case  it  devolves  upon  the  State  to  prove  affirmatively  and  by 
competent  evidence  that  defendant,  within  three  years  prior  to  the  finding  of 
the  indictment,  offered  to  pay,  or  did  actually  pay,  to  John  B.  Bichman, 
money,  gratuity,  reward,  or  some  other  valuable  consideration,  with  the 
intent  to  induce  or  procure  him,  the  said  Bichman,  to  appoint  defendant  to 
the  office  of  city  engineer  of  the  steam  fire  engine  of  the  city  of  Sedalia,  and 
that  at  the  time  of  paying  such  money,  gratuity,  reward,  or  other  considera- 
tion, the  said  Bichman  was  an  officer  of  the  city  of  Sedalia  and  authorized 
to  make  such  appointment."  Befused.  Held  error.  State  v.  Graham,  96 
Mo.  120, 1888.    Supra,  J  1868. 

The  act  under  which  defendant  was  indicted  is  as  follows :  ''  Every  person 
who  shall,  directly  or  indirectly,  give,  or  engage  to  give,  any  sum  of  money 
or  other  valuable  consideration,  gratuity,  or  reward,  to  any  officer:  first, 
with  intent  to  influence  or  induce  such  officer  to  give  or  procure  for  him  or 
any  other  by  his  act,  interest,  influence,  or  other  means  whatever^  any  ap- 
pointment, office,  or  place  of  trust,  or  any  preferment  or  emolument,  or  assist 
by  any  means  whatsoever  to  procure  the  same ;  or,  second,  in  consideration 
of  any  office  or  appointment,  preferment  or  emolument,  act,  interest,  or  influ- 
ence, or  any  aid  or  assistance  in  procuring  or  attempting  to  procure  such 
appointment,  office,  or  place  of  trust,  or  any  emoluments,  shall,  on  conviction, 
be  adjudged  guilty  of  bribery  and  punished  by  imprisonment  in  the  peniten- 
tiary for  a  term  not  exceeding  seven  years."    Bev.  Stat.  J  1470. 
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PART  y. 

OFFENCES  ON  THE  HIGH  SEAS. 


CHAPTER    XLIII. 


PIRACY. 


I.  Depinition. 

Piracy  is  robbery  on  the  high 

seas,  S  1860. 
May  be  committed  by  foreign- 
ers or  by  citizens,  J  1861. 
II.  Jurisdiction. 

United  States  haye  jurisdiction 
over  vessels  without  national 
character,  and  over  citizens 
on  board  foreign  vessels, 
{  1862. 
III.  What  is  Complicity. 

All     aiding     are     principals, 
i  1863. 


IV.  Privateering. 

Privateers  are  not  internation- 
ally pirates,  {  1864. 
V.  Intent. 

Intent  must  be  felonious,  i  1865. 
VI.  Belligerents. 

Belligerents   are   not    pirates, 
i  1866. 
VII.  Indictment. 

Venue  must  be  in  admiralty, 

§1867. 
Counts    for   larceny   may   be 

joined,  i  1868. 
Proper  technical  averments  to 
be  made,  i  1869. 


I.    DEFINITION. 


§  1860.  Piracy  is  a  oflfenee  by  the  law  of  nations,  and  as  such 
p.  .^  is  an  indictable  offence  by  the  English  common  law, 
robbery  at.  although  it  was  not  regarded  as  a  felony  in  that  law.* 
By  statutes,  however,  enacted  at  a  period  so  remote  as 
to  anticipate  common  law  rulings,  piracy  has  been  made  a  felony. 
Under  these  statutes  it  is  such  robbery  or  depredation  upon  the 
high  seas,  as,  if  committed  upon  land,  would  have  amounted  to 


I  Whart.  Com.  on  Am.  Law,  H  200, 
462 ;  U.  S.  V.  Smith,  6  Wheat.  158, 
161, 1820  ;  U.  S.  v.  Pirates,  Ibid.  184, 
1820.  See  a  learned  and  comprehen- 
sive note  to  U.  S.  v.  Smith,  6  Wheat. 
163,  180,  1820,  which  is  now  known 
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to  have  been  written  by  Mr.  Justice 
Story,  who  delivered  the  opinion  of 
the  court  in  that  case.  1  Story's  Life 
of  Story,  283 ;  U.  S.  v.  Palmer,  3 
Wheat,  610,1818;  R.  v.  Morphas,  1 
Salk.  85,  1696. 


CHAP.  XLIII.]  PIRACY.  [§  1861. 

felony  ;*  while  a  pirate  is  one  who  roves  the  sea  in  an  armed  vessel, 
without  a  commission  from  any  State,  upon  his  own  authority,  for 
the  purpose  of  seizing  by  force  and  appropriating  any  vessel  he 
may  meet."  Piracy,  therefore,  is  robbery  within  the  jurisdiction  of 
the  admiralty.* 

The  German  and  French  authorities  concur  substantially  in  this 
view.  By  them  piracy  (Seeraub,  or  Sea  Robbery,  Piraterie)  con- 
sists, by  the  law  of  nations,  in  an  attack,  in  the  nature  of  robbery 
as  distinguished  from  larceny,  by  an  uncommissioned  vessel  of  war 
on  trading  vessels  on  the  high  seas.  Whether  there  must  be  the 
lucri  causa  was  originally  doubted  ;  though  now  by  the  more  recent 
jurists  this  element  is  held  not  necessary.^ 

By  the  Constitution  of  the  United  States  Congress  has  power  "  to 
define  and  punish  piracies  and  felonies  on  the  high  seas  and  offences 
against  the  law  of  nations."*  Under  the  9th  section  of  the  Act  of 
1790,  by  which  piracy  is  made  punishable  by  death,  no  definition 
is  given,  though  the  offence  is  made  capital.  Under  this  statute  it 
has  been  held  not  to  be  necessary  to  prove  that  there  was  applica- 
tion of  physical  force,*  though  the  animus  furandi  is  said  to  be 
essential.^ 

The  Revised  Statutes  give  no  definition ;  it  being  simply  declared 
that  "  Every  person  who  on  the  high  seas  commits  the  crime  of 
piracy,  as  defined  by  the  law  of  nationSy  and  is  afterward  brought 
into  or  found  in  the  United  States,  shall  suffer  death."® 

§  1861.  Piracy  is  extended  in  England  to  the  following  cases : 

(1)  When  a  subject  of  her  Majesty  commits  any  act  of  hostility 

*  This,  however,  is  defective,  from  '  Atty.-Gen.  v.  Kivok-a-SiDg,  L.  R. 

the  inadequacy  of  the  term  "  felony ."  6  P.  C.  180.     See    Judge   Nelson's 

Mere  larceny  on  the  high  seas  does  opinion  in  the  trial  of  the  Savannah 

not  make  piracy,  though  robbery  does.  Pirates,  Pamph.  N.  Y. 

U.  8.  V.  The  Ambrose  Light,  26  Fed.  *  Heffler.  VSlkerr,  i  104 ;  Broglie, 

Bep.  408,  1885 ;   The  City  of  Mex-  Sur  la  piraterie,  in  his  works,  iii.  335. 

ico,  28  Fed.  Rep.  148,  1886.     See,  *  SeeWhart.  Com.  Am.Law,§J  181, 

also.   Snow's  Cases  on  International  200. 

Law,    p.  200    and    note,   and    cases  ^  In  re  Malek  Adhel,  2  How.  210, 

there  cited.    The  Montezuma  (1877),  1844;  U.  S.  v.  Tully,  1  Gall.  247, 1812. 

Calvo;  Droit  International,  (4th  ed.)  ^  U.  S.  v.  Furlong,  6  Wheat.  184, 

I.  591.  Also  Snow's  Cases  on  Interna-  1820 ;  U.  S.  v.  Riddle,  4  Wash.  C.  C. 

tional    Law,  p.  206.    The    Huascar  644,1827. 

(1877),  3  Wharton's  Digest, p.  474.  *  U.  S.  Rev.  Stat.  §  5368.    Hall,  In- 

^  U.  S.  V.  Baker,  5  Blatch.  6,  1861.  ternational  Law,  233  et  seq. 
See,    also,    Davison    v.    Sealskins,  2 
Paine,  324, 1835. 
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or  robbery  against  others,  her  Majesty's  subjects,  on  the  sea,  or  in 
May  be  ^^y  place  where  the  admiral  has  jurisdiction,  under  color 
oommittod  of  any  commission  from  any  foreign  prince  or  State, 
en  M  well  whether  such  prince  or  State  is  at  war  with  her  Majesty 
Mc  isens.  ^^  ^^^^  ^^  under  any  pretence  of  authority  from  any 
person  whatever ;  or, 

(2)  Being  a  subject  of  her  Majesty,  during  any  war  is  in  any  way 
adherent  to  or  gives  aid  or  comfort  to  her  Majesty's  enemies  upon 
the  sea,  or  in  any  place  where  the  admiral  has  jurisdiction  ;  or, 

(3)  Belonging  to  any  ship  or  vessel  whatever  (whether  he  is  the 
subject  of  her  Majesty  or  not),  upon  meeting  any  British  merchant 
ship  or  vessel  on  the  sea,  or  in  any  place  where  the  admiral  has 
jurisdiction,  enters  into  such  British  ship  or  vessel,  and  though  he 
does  not  seize  or  carry  off  such  ship  or  vessel,  throws  overboard  or 
destroys  any  part  of  the  goods  belonging  to  it ;  or, 

(4)  Being  on  board  any  British  ship  in  any  place  where  the 
admiral  has  jurisdiction — 

Turns  pirate,  enemy,  or  rebel,  and  piratically  runs  away  with  the 
ship,  or  any  boat,  ordnance,  ammunition,  or  goods ;  or. 

Yields  them  up  voluntarily  to  any  pirate ;  or 

Brings  any  seducing  message  from  any  pirate,  enemy,  or  rebel ; 
or. 

Counsels  or  procures  any  person  to  yield  up  or  run  away  with 
any  ship,  goods,  or  merchandise,  or  to  turn  pirate,  or  to  go  over  to 
pirates ;  or. 

Lays  violent  hands  on  the  commander  of  any  such  ship  in  order 
to  prevent  him  from  fighting  in  defence  of  his  ship  and  goods ;  or, 

Confines  the  master  or  commander  of  any  such  ship  ;  or. 

Makes,  or  endeavors  to  make,  a  revolt  in  the  ship ;  or, 

(5)  Being  a  subject  of  her  Majesty  in  any  part  of  the  world,  or 
(whether  a  subject  or  not)  being  in  any  part  of  her  Majesty's 
dominions,  or  on  board  a  British  ship,  knowingly 

Furnishes  any  pirate  with  any  ammunition  or  stores  of  any  kind ; 
or. 

Fits  out  any  ship  or  vessel  with  a  design  to  trade  with  or  supply 
or  correspond  with  any  pirate ;  or, 

Conspires  or  corresponds  with  any  pirate.^ 

^  The  above  is  a  ccnlification  of  the      The  Commissioners  do  not  define 
law  in  this  relation  as  given  by  the  piracy  by  the  law  of  nations,  simply 
English  Commissioners  in  their  Draft  declaring  it  a  crime. 
Code  of  1879.  In  this  respect,  therefore,  apart  from 
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II.   JURISDICTION. 

§  1862.  The  United  States  courts  have  jurisdiction^  of  murder 
or  robbery  committed  on   the  high   seas,  although  not  United 
committed  on  board  a  vessel  belonging  to  citizens  of  the  States  ju- 
United  States ;  as  when  she  had  no  national  character,  over  ves- 

the  specifications   given    above,  the  mitted  at  sea,  which,  if  committed  on 

English   legislation    stands    on   the  land,  would  be  punishable  with  death, 

same  footing  as  our  own.  was  piracy.    Nevertheless,  as  this  law 

Sir  J.  F.  Stephen  summarizes  the  is  beyond  the  definition  of  the  crime 

law  as  follows :  by  the  law  of  nations,  it  would  not 

"Taking  a  ship  on  the  high  seas,  render  legal  the  judgment  of  the 
or  within  the  jurisdiction  of  the  lord  American  tribunals  over  acts  commit- 
high  admiral,  from  the  possession  or  ted  under  the  flag  of  another  nation 
control  of  those  who  are  lawfully  en-  which  were  not  strictly  piratical, 
titled  to  it,  and  carrying  away  the  Principio  di  legge  Internacional,  p. 
ship  itself,  or  any  of  its  goods,  tackle,  271." 

apparel,  or  furniture,  under  circum-  In  U.  S.  v.  Furlong,  5  Wh^at.  184, 

stances  which  would  have  amounted  1820,  it  was  ruled  by  the  Supreme 

to  robbery  if  the  act  had  been  done  Court  "  that  when    embarked  on  a 

within    the    body   of    an    English  piratical  cruise,  every  individual  be- 

county,"    is   piracy   by  the  law   of  comes  equally  punishable  under  the 

nations.     Steph.    Dig.   Crim.    Law,  law  of  1790,  whatever  may  be  his  na- 

art.  104.  tional   character,   or   whatever   may 

''It  is  doubtful   whether   persons  have   been   that  of    the    vessel    in 

cruising  in  armed  vessels,  with  intent  which  he  sailed,  or  of  the  vessel  at- 

to  commit  piracies  are  pirates  or  not."  tacked,"  modifying  U.  S.  v.  Palmer,  8 

Ibid.  Wheat.  610, 1818 ;  U.  S.  t;.  Klintock, 

For  the  following  note  I  am  in-  6  Ibid.  144,  1820;  U.  S,  v.  Pirates, 

debted  to  Mr.  W.  B.  Lawrence :  Ibid.  184, 1820. 

In  applying  the  term  "piracy  "  in  In  the  case  of  the  Confederate  pri- 
the  Codes  of  different  countries  re-  vateersmen  tried  in  the  United  States 
gard  has  not  always  been  had  to  the  Circuit  Court  at  New  York  in  1861,  it 
fact  whether  the  offence  described  is  was  said  by  Judge  Nelson,  in  his 
one  against  the  law  of  nations,  and  charge  to  the  jury,  that  "if  it  were 
consequently  everywhere  justiciable,  necessary,  on  the  part  of  the  govern- 
or a  crime  for  which  its  nomenclature  ment,  to  bring  the  crime  charged 
has  been  arbitrarily  adopted,  and  against  the  prisoners,  within  the  defi- 
which  is  only  cognizable  before  the  nition  of  robbery  and  piracy  as  known 
municipal  tribunals  having  jurisdic-  to  the  common  law  of  nations,  there 
tion— territorial,  actual,  or  implied —  would  be  great  difficulty  in  so  doing, 
over  the  person  of  the  offender.  The  perhaps  upon  the  counts,  certainly 
South  American  publicist,  Bello,  says :  upon  the  evidence.  For  that  shows, 
"  The  American  Congress  declared  in  if  anything,  an  intent  to  depredate 
the  year  1790  that  every  crime  com-  upon  the  vessels  and  property  of  one 


*  See  U.  S.  Rev.  Stat,  i  6318. 
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eels  having  but  was  held  by  pirates^  or  persons  not  lawfully  sailing 
character,  under  the  flag  of  any  foreign  nation.^  If  the  offence 
^zenB^oii  b^  committed  on  board  of  a  foreign  vessel  by  a  citizen  of 
board  for-  j-^g  United  States,'  or  on  board  a  vessel  of  the  United 
seis.  States  by  a  foreigner,  or  by  a  citizen  or  a  foreigner  on 

board  a  piratical  vessel,  the  offence  is  cognizable  by  the  United 
States  courts.  And  it  is  said  that,  in  such  a  case,  it  makes  no  mat- 
.ter  whether  the  offence  was  committed  on  the  vessel  or  on  the  sea, 
as  by  throwing  a  person  overboard,  and  drowning  him ;  or  shooting 
him  when  in  the  sea.^  All  persons,  on  board  any  vessel  which 
throws  off  its  national  character,  by  cruising  piratically,  are  within 
the  act.^  But  it  is  clear  that  piracies  committed  on  land,  or  in  the 
waters  over  which  any  particular  State  of  the  United  States  has 
jurisdiction,  are  not  cognizable,  under  the  act,  by  the  United  States 
courts.'  The  same  limitation  was  adopted,  after  a  careful  review  of 
the  authorities,  by  Judge  Hopkinson,  with  the  concurrence  of  his 
associate,  Judge  Baldwin.^  It  is  true  that  it  was  once  intimated, 
under  the  Acts  of  30th  April,  1790,  §§  8,  9,  and  10  ;  of  15th  May, 
1820,  §  3 ;  and  of  3d  March,  1825,  that  acts  of  piracy,  when  com- 
mitted by  citizens  of  a  foreign  country,  in  foreign  vessels,  are  not 
punishable  by  the  United  States  courts.^  But  the  conclusion  was 
finally  reached,  as  we  have  seen,  that  persons  on  board  piratical 
vessels,  acknowledging  the  jurisdiction  of  no  sovereign  recognized 
by  the  United  States,  are  within  the  statute.®     It  is  otherwise,  as 

nation  only,  the  United  States,  which  *  U.  8.  v.  Furlong,  6  Wheat  184, 

falls  far  short  of  the  spirit  and  intent  1 820 ;  U.  S.  v,  Klintock,  Ibid.  144, 

that  are  said  to  constitute  essential  1820  ;  in  this  respect  qualifying  U.  S. 

elements  of  the  crime.  But  the  robbery  v.  Palmer,  supra, 

charged  in  this  case  is  that  which  the  ^  U.  S.  v.  Holmes,  5  Wheat  412, 

act  of  Ck)ngre8s  prescribes  as  a  crime,  1820 ;  Ex  parte  Bollman,  4  Cranch, 

and  may  be  denominated  a  statute  75, 1807. 

offence,  as  contradistinguished  from  ^  U.  8.  v,  Kessler,  1  Bald.  C.  C.  15, 

that  known  to  the  law  of  nations."  It  1829. 

was    further   held    that  a  privateer  ^  U.  8.  v.  Palmer,  3  Wheat  610, 

commission  by  a  recognized  belliger-  1818 ;  U.  8.  v,  Kessler,  1  Bald.  C.  C. 

ent  would  be  a  defence.    U.    8.  v,  15, 1829. 

Baker,  6  Blatch.  6,  1861.    See  11  Op.  «  U.  8.  v,  Klintock,  5  Wheat.  144, 

Atty.-Gen.  114.  1820;  U.  8.  v.  Furlong,  Ibid.  184, 

'  See  supra,  H  269  et  seq,  1820 ;  and  see  U.  8.  v.  Baker,  5  Blatch. 

'  U.  8.  V,  Peterson,  1  W.  &  M.  306,  6,  1861,  where  it  was  held  that  the 

1846.  Act  of  1820  applies  to  all  persons, 

"  U.  8.  V.  Holmes,  5  Wheat.  412,  whether  citizens  or  not. 
1820.    See,  also,  U.  8.  v.  Furlong,  U. 
8.  V,  Biddle,  supra, 
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will  be  seen^  when  the  offenders  are  subjects  of  a  recognized  foreign 
sovereign,  under  whose  flag  the  vessel  sails. 

III.   WHAT  COMPLICITY   CONSTITUTES. 

§  1863.  No  orders  from  a  superior  officer  will  justify  a  subordi- 
nate in  the  commission  of  what  the  latter  knows,  or  ought  ^^  ^. ^.^^ 
to  know,  to  be  piracy.^  But  the  simple  fact  of  presence  are  pnnci- 
on  board  a  piratical  vessel,  where  there  was  no  original 
piratical  design,  is  not  per  se  to  affect  a  party  with  the  crime.  In 
order  to  taint  all  the  officers  and  crew  of  a  piratical  vessel  with 
guilt,  the  original  voyage  must  have  been  undertaken  with  a 
piratical  design,  and  the  officers  and  crew  have  known  and  acted 
upon  such  design ;  otherwise  those  only  are  guilty  who  actively 
co-operated  in  the  piracy.  All  who  are  present,  aiding  or  assisting 
in  the  offence,  are  to  be  deemed  principals.'  The  same  distinction 
applies  to  presence  on  board  the  vessel  where  the  piracy  was  com- 
mitted.' 

A  confederacy  by  citizens  of  this  country,  whether  on  land  or  on 
board  of  an  American  ship,  with  such  as  are  pirates  by  the  law  of 
nations,  or  the  surrender  of  a  vessel  by  a  citizen  to  them,  is  within 
the  provisions  of  §  8  of  the  Act  of  1790  ;  and  so  is  any  intercourse 
with  pirates  calculated  to  promote  their  views,  or  an  endeavor  by  a 
mariner  to  corrupt  the  master,  so  as  to  induce  him  to  go  over  to  them.* 

IV.   PRIVATEERING. 

§  1864.  A  pirate  being  hosiiB  humani  generis,  and  having  utterly 
forfeited  all  national  character,*  is  lawful  spoil  to  be  at-  priyateera 
tacked  and  captured  on  the  ocean  by  the  public  or  private  are  not  in- 

,.  «  .•«  J  _L  •  ternation- 

snips  01  every  nation  f  nor  do  our  courts  recognize  an  ex-  ally  pir- 
ception  to  this  rule,  so  far  as  concerns  attacks  on  nations  ^  ^ 
at  peace  with  the  United  States,  in  favor  of  citizens  of  the  United 
States  fitting  out  in  United  States  ports  and  navigating  privateers 
under  a  foreign  commission.^  But  to  convict  such  of  piracy,  it  must 

*  U.  S.  V.  Jones,  3  Wash.  C.  C.  209,       *  U.  S.  v.  Furlong,  6  Wheat  184, 
1813.  1820. 

'  U.  8.  V.  Gibert,  2  Sumner,  19,  •  The  Marianna  Flora,  11  Ibid.  1, 

1834.  1826. 

'  U.  S.  ».  Jones,  3  Wash.  C.  C.  209,  ^  U.  8.  v.  Furlong,  6  Wheat.  184, 

1813.  1820.    As  to  how  far  this  conclusion 

*  U.  8.  V,  Howard,  8  Wash.  C.  C,  rests  on  the  peculiar  terms  of  the  Act 
340, 1818.  of  1790,  see  argument  of  Washington, 
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be  proved  not  only  that  thev  participated  in  the  taking  of  property 
not  liable  to  capture,  but  that  they  did  it  feloniously.^  And  priva- 
teerSy  by  the  law  of  nations,  are  not  pirates  so  far  as  concerns  hos- 
tile acts  against  an  enemy's  vessels,  or  bond  fide  against  neutral 
trading  ships.  JedenfaUs  konnen  die  von  guUig  besielUen  Kapem 
verubten^  gegen  feindliche  oder  bond  fide  gegen  neutrale  Handel«Jiife 
begangenen,  OewaltacU  nicht  als  Seeravb  betraehtet  werdLm} 

V.   INTENT. 

§  1865.  An  attack  by  an  armed  merchantman  upon  an  American 
vessel,  with  intent  to  cripple  or  destroy  her,  made  with 
must  be  no  piratical  purpose,  but  upon  a  mistaken  idea  that  she' 
e  onious.  ^^  ^  pirate,  is  not  a  piratical  aggression  under  the  Act 
of  1819 ;  nor  is  it  a  case  of  hostile  aggression  for  which  the  prop- 
erty taken  in  delicto  is  subject  to  confiscation  by  the  law  of  nations.' 
If  the  act  be  done  under  an  honest  but  mistaken  sense  of  duty,  it  is 
not  piracy.* 

VI.   BELLIGERENTS. 

§  1866.  According  to  the  views  already  expressed,  an  armed  ves- 
sel  cannot  be  treated  as  a  pirate  when  acting  under  a  com- 
entsarenot  mission  from  a  State  acknowledged  as  a  belligerent  by  the 
^**^*  *  prosecuting  State  ,•*  and  this  applies  to  armed  vessels  of  in- 
surgents, when  such  insurgents  are  recognized  as  belligerents  by  the 
party  prosecuting,  whether  such  party  prosecuting  be  a  foreign  State* 

J. ,  in  U.  8.  V.  Jones,  3  Wash.  C.  C,  of  Semmes  was  afterward  put  on  the 

209,  1818.      Of,  U.    S.  V.  Baker,  5  express  ground  that  privateering  by  a 

Blatch.  6, 1861 ;  U.  8.  v,  Bass,  4  City  billigerent  is  not  piracy  by  our  law. 

Hall  Rec.  161, 1819;  U.  8.  v.  Great-  Mr.  BoUes,  solicitor  of  the  navy,  in 

house,  2  Abb.  U.  8.  364,  1863 ;  and  Atlantic  Monthly,  July,  1872 ;  8.  P., 

cases  cited  supra,  i  1799.     8ee,  as  U.  8.  v.  Baker,  5  Blatch.  60,  1801, 

modifying  this  view,  Whart.    Com.  Nelson,  J.    Supra,  i  1799. 

Am.  Law,  i  201 ;  supra,  i  1861.  '  Marianna  Flora,  11    Wheat.    1, 

»  U.  8.  V.  Jones,  8  Wash.  C.  C.  209,  1826. 

1813;  U.  8.  V.  Baker,  6  Blatch.  6,  *  U.  8.  v.  Buggies,  6  Mason,  192, 

1861 ;  The  City  of  Mexico,  28  Fed.  1828. 

Rep.  148, 1886.  '^  Supra,  H  1799,  1864.    8ee  U.  8. 

'  Whart.  Com.  Am.  Law,  {  201 ;  v.  Baker,  ut  supra.    As  to  distinction 

Holtzendorff,  Rechts-lexicon,  ii.  449.  between  martial  and  military  law,  see 

This  was  conceded  by  our  government  Whart.  Cr.  PI.  &  Pr.  2  979. 

in  the  late  civil  war,  when  it  sought  •  R.  v,  Tivnan,  5  B.  &  8.  645, 1864  ; 

to  make  privateering  piracy  by  treaty,  cited  at  large  in  Whart.  Confl.  of  L. 

The  abandonment  of  the  prosecution  J  956. 
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or  the  State  against  whom  they  are  in  insurrection.^  Armed  vessels 
belonging  to  insurgents,  and  confining  their  hostile  acts  to  the  par- 
ent government,  are  not  to  be  treated  as  pirates  by  foreign  powers.* 

VII.    INDICTMENT. 

§  1867.  The  venue  is  sufficiently  laid  in  the  indictment  as  "  on 
the  high  seas,  within  the  admiralty  and  maritime  juris- 
diction  of  the  United  States,  and  out  of  the  jurisdiction  must  be  in 
of  any  particular  State/''  admiralty. 

§  1868.  Where  one  count  charges  the  prisoner  with  piracy  in 
piratically  running  away  with  his  ship's  cargo,  and  the 
other  with  larceny  of  the  same  cargo,  and  the  verdict  is,  uilSJny^'^ 
guilty  of  the  last  count  only,  judgment  will  not  be  ar-  p*ybe 
rested.* 

§  1869.  In  an  indictment  for  a  piratical  murder  (under  the  Act 
of  the  30th  April,  1790,  c.  36,  §  8),  it  is  not  necessary  p^ 
that  it  should  allege  the  prisoner  to  be  a  citizen  of  the  technical 
United  States,  or  that  the  crime  was  committed  on  board  to  be 
a  vessel  belonging  to  citizens  of  the  United  States;  but  ™*  ®' 
it  is  sufficient  to  charge  it  as  committed  from  on  board  such  a  vessel 
by  a  mariner  sailing  on  board  duch  a  vessel.^ 

An  indictment  for  manslaughter  on  the  high  seas,  charging  that 
the  prisoner  committed  it,  first,  by  casting  A.  B.  from  a  vessel,  etc., 
whose  name  was  unknown ;  and,  second,  by  casting  him  from  the 
long-boat  of  the  ship  W.  B.,  etc.,  is  sufficiently  certain.* 

The  character  of  the  technical  averments  in  piracy  has  been  else- 
where considered/ 

^  See  this  position  with  its  qualifi-  306,  1846 ;  U.  S.  v.  Stetson,  3  Ibid, 
cations  illustrated  «Mpra,  J  1799.  164,  1847.      Whart.  Cr.    PL  &    Pr. 

•  The    Montezuma,    1877,    Calvo.  J{  286  et  seg. 

Droit  International,  (4th  ed.)  1.691;  *  U.  S.  v.  Furlong,  6  Wheat.  184, 

Snow's  Cases  on  International  Law,  1820.    Curtis  on  Merchant  Seamen, 

206.  120. 

»  U.  S.  V.  Gibert,  2  Sumner,  19,  •  U.  S.  v.  Holmes,  1  Wall.  Jr.  1, 

1834;  U.  S.  V.  Jones,  ttt  supra,  1842.    See  mpra,  §  611. 

*  U.  S.  Peterson,  1  Wood.  AM.  ^  Whart.  Cr.  PI.  &  Pr.  {  268. 
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CHAPTER  XLIV. 


I.  Who  ABE  Ceew. 

''Crew"    includes  all  seamen 
except  master,  i  1871. 


MALTREATMENT  OF  CREW. 

II.  Power  of  Officers. 

Master  has  power  of  corporal 

punishment  by  maritime  law, 

J  1872. 
Otherwise  under  statute,  i  1873. 


I.   WHO  ARE  CREW. 

§  1871.  By  the  word  "crew,"  in  the  Revised  Statutes,  is  meant 
Crew  in-  ^^^  ^^^  ofBcers  and  common  seamen,  except  the  master; 
eludes  all  and  the  offence  therein  described  may  be  committed  upon 
except  the  first  mate.*  Any  one  who  by  authority  exercises  the 
™  ^'  function  of  control  over  the  action  of  the  crew,  or  any  part 
of  it,  by  giving  direction  to  their  work,  is  an  "  officer  "  within  the 
meaning  of  the  Revised  Statutes  of  the  United  States,  §  5347,  and 
is  liable  to  the  penalty  if  he  beat  or  wound  one  of  the  crew.* 

II.   POWER  OP   OFFICERS. 

§  1872.  By  the  maritime  law  the  master  has  authority,  apart 

from   statute,  to  punish  corporally  and   summarily  the 

powe/of**  negligence  or  misconduct  of  his  men.*     Of  his  own  dis- 

oorporai      cretion,  no  mate  or  subordinate  officer  has  any  right  to 

punish-  ^      '  ^  ^  . 

ment  by      punish  a  seaman,  and  if  the  master  being  present,  tacitly 
law.  consent  thereto,  he  becomes  responsible  for  it ;  but  in  the 

master's  absence,  the  next  highest  officer  succeeding  him 
is  clothed  with  all  his  authority.*  Every  exception  to  this  general 
principle  must,  however,  be  made  in  favor  of  those  cases  where 
prompt  and  instantaneous  action  is  demanded  of  the  mate  or  other 
officers  by  the  necessities  of  the  case,  as  to  subdue  mutinous  or  fla- 
grant disorder,^  through  the  punishment  must  always  be  reasonable, 
and  not  with  instruments  unlawful  for  the  exigency.*     Where  the 

»  U.  S.  V.   Winn,  3  Sumner,  209,  1841 ;    Turner's    Case,   1   Ware,  88, 

1838.    See  Rev.  Stat.  U.  S.  |  6347.  1825. 

*  U.  S.  V,  Trice,  30  Fed.  Rep.  490,  *  U.  S.  v.  Taylor,  '2  Sumner,  684, 

1887.  1887. 

»  Bangs    V,    Little,   1    Ware,  606,  *  U.  S.  v.  Hunt,  2  Story,  120, 1841. 

1839;  U.  S.  V.  Hunt,  2  Story,  120,  •  Carlton  t;.  Davis,  Davies,  221, 1844. 
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necessity  actually  existed,  however,  the  quantum  of  punishment 
will,  by  maritime  law,  not  be  too  nicely  measured  in  court.^ 

§  1873.  The  act  abolishing  the  punishment  of  flogging  in  the 
navy,  and  in  vessels  of  commerce,  is  not  a  penal  law,  and 
no  indictment  can  be  framed  upon  it.    It  applies  to  whal-  under 
ing'  ships,  which  are  "  vessels  of  commerce,"  within  the 


^  It  has  been  said  that  a  master  oc-  vent  future  or  impending,  and  not  to 
cupies  to  his  crew  a  position  resem-  punish  past,  disobedience.  Schelter 
bling  that  of  a  parent  to  a  child,  or  a  v.  Yorke,  Crabbe,  449,  1841. 
master  to  an  apprentice.  U.  S.  v.  For  impudent  conduct  or  language, 
Freeman,  4  Mason,  505,  1827 ;  Fuller  a  master  may  box  a  mariner's  ears, 
V.  Colby,  8  Wood.  &  M.  1,  1846;  without  the  punishment  being  either 
Bangs  V.  Little,  Ware,  506,  1830.  See  unusual  or  oppressive ;  and  if  the 
mpra,  i  634.  He  has  a  right  to  re-  latter,  in  such  case,  draw  a  knife,  or 
spectiul  demeanor  as  well  as  obedi-  arm  himself  with  an  axe,  he  places 
ence.  U.  S.  v.  Smith,  3  Wash.  C.  C.  himself  in  an  unlawful  position.  He 
525,  1819.  But  this  right  would  be  has  no  right,  by  the  force  or  even  the 
fruitless,  unless  he  is  justified  in  en-  intimidation  which  such  a  course 
forcing  it,  when  virtually  denied,  by  naturally  may  effect,  to  resist  his 
reasonable  punishment  inflicted  by  arrest  either  for  the  original  impu- 
himself.  U.  S.  v.  Freeman,  4  Mason,  dence  or  the  use  of  the  weapons,  or  to 
505,  1827;  Thorn  v.  White,  1  Pet.  make  terms  for  his  surrender;  and 
Adm.  168,  1806.  He  may  chastise  the  ship's  officers  may  employ  what 
corporally  as  well  as  confine,  when  means  they  think  best  to  compel  him 
treated  impertinently,  or  disobeyed,  to  obedience,  and  to  suppress  conduct 
Michaelson  v,  l5enison,  3  Day,  294,  mutinous,  insubordinate,  and  danger- 
1808 ;  Thompson  v.  Busch,  4  Wash.  C.  ous  to  the  safety  of  the  vessel  or 
C.  338, 1822.  But  he  must  not  punish  cargo,  and  may  pursue  him  to  the 
for  mere  private  inunorality  if  the  prow  (which  is  traditionally  a  sailor's 
offender  conducted  himself  properly  sanctuary),  or  any  other  part  of  the 
as  a  seaman.  Bangs  v.  Little,  ut  ship.  If  improperly  punished,  the 
supra.  Nor  must  he  chastise  exces-  law  affords  the  sailor  an  ample 
sively  or  indecently,  even  for  offences  remedy  on  reaching  port ;  and  in 
committed  by  the  seaman  distinctively  most  cases,  in  the  language  of  Judge 
as  such.  Cushman  v.  Ryan,  1  Story,  Woodbury,  summary  corporal  punish- 
91,  1840.  He  may  use,  apart  from  ment  for  slight  offences  is  not  advisa- 
statute,  such  weapons  as  are  suitable  ble,  in  the  present  age.  Wherever 
and  needful  to  compel  obedience,  convenience  allows,  a  little  time  for 
Michaelson  v,  Denison,  3  Day,  295,  reflection  on  the  one  part,  and  re- 
1808 ;  Thorn  v.  White,  1  Pet  Adm.  168,  pentance  on  the  other,  is  recom- 
1806 ;  U.  S.  V,  Smith,  3  Wash.  C.  C.  mended.  Fuller  v.  Colby,  3  Wood.  & 
525,  1819;  Butler  v.  McLellau,  1  M.  1, 1846.  But  to  convict  the  mas- 
Ware,  219, 1831 ;  Curtis  on  Adm.  88,  ter  under  the  act,  two  things  must  be 
90;  keeping  in  mind,  however,  that  proven:  (1)  Malice  (t.  e.,  wilfulness, 
weapons,  and  especially  deadly  or  a  wilful  intention  to  do  a  wrong 
weapons,  should  be  used  only  to  pre-  act),  hatred,  or  revenge;  and  (2)  want 
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meaoing  of  the  act.'  It  prohibits  corporal  punishment  by  stripes, 
inflicted  with  a  cat,  and  any  punishment  which  in  substance  and 
effect  amounts  thereto.'  The  degree  of  such  punishment  is  not 
material ;  it  is  the  kind  of  punishment  which  is  alone  to  be  con- 
sidered.* 

of  justifiable  cause  for  inflicting  the  fiable  cause.    But  it  is  incumbent  on 

injury.    U.  S.  v.  Taylor,  2  Sumner,  the  government   to  prove,  not  only 

584, 1837.  that  the  act  was  without  justifiable 

^  U.  S.  V,  Cutler,  1  Curtis  C.  C.  502,  cause,  but  that  it  was  malicious,  and 

1853.  that  it  was  a  wilfiil  departure  from  a 

'  Ibid.  known  duty.      If   the  master  knew 

'  Ibid.  that    his    act    was    illegal,    it   was 

It  is  a  question  of  fact  for  the  jury,  malicious,  in  the  sense  of  the  Act  of 

whether  the  punishment  inflicted  was,  1835.    U.  S.  v.  Cutler,  1  Curtis  C.  C. 

in  substance  and  effect,  the  punish-  502,  1858. 

ment  of  flogging.    U.  S.  v.  Cutler,  1  Under  the  Act  of  1850,  the  ofScer 

Curtis  C.  C.  502, 1858.  should  be  indicted,  not  for  cruel  or 

Subsequently  to  the  Act  of  1850,  if  unusual  punishment,  but  for  beating 

it  appear  the  punishment   inflicted  or  wounding  the  seaman.    U.  S.  v. 

was  flogging,  this  is  an  indictable  of-  Ceilings,  2  Curtis  C.  C.  194, 1854. 

fence,  if  malicious  and  without  justi- 
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CHAPTER    XLV. 


REVOLT  AND  ENDEAVORING  TO  MAKE  REVOLTJ 


I.  In  what  Revolt  consists. 
Revolt  consists  in  usurpation  of 

ship,  {  1876. 
Under  act  of  1835,  intimidation 

must  be  effective,  {  1877. 
To  the  endeavor  to  revolt  some 

overt  act  is  necessary,  2  1878. 
Necessity  is  a  defence,  }  1879. 


II.  Indictment. 

Indictment  must  particularize 
defence,  {  1880. 
III.  Confining  Masteb. 

Confinement  must  be  malicious 

and  real,  {  1881. 
Necessity  or  self-defence  may 
be  a  defence,  {  1882. 


I.   IN  WHAT   REVOLT  CONSISTS. 

§  1876.  The  Crimes  Act  of  1790,  0.-36,  §  12,  not  defining  the 
offence  of  endeavoring  to  make  a  revolt,  the  courts  took 
an  early  opportunity  to  give  a  judicial  definition  of  it,  consists  in 
and  this  definition  was  subsequently  adopted  by  the  Act  ofshSp^^" 
of  1835,  and   in  the   Revised  Statutes.'    A  revolt  is  a 
usurpation  of  the  authority  and  command  of  the  ship,  and  an  over- 
throw of  that  of  the  master  or  commanding  officer.     Any  conspir- 
acy to  accomplish  such  an  object,  or  to  resist  a  lawful  command 
of  the  master  for  such  purpose,  or  any  endeavor  to  stir  up  others  of 
the  crew  to  such  resistance,  is  an  endeavor  to  commit  a  revolt.* 
And  under  the  term  crew  ai^e  included  all  officers  inferior  to  the 
master.* 


^  There  are  various  other  offences  1826;  4  Wash.  C.  C.  628, 1826;  U.  8. 

for  whose  commission  on  the  high  seas  v,  Hamilton,  1  Mason,  443, 1818 ;  U. 

the  law  has  made  special  provisions  ;  S.  v.  Savage,  6  Ibid.  460, 1830 ;  U.  8. 

but  they  are  more  properly  referred  to  v,  Rogers,  3  Sumner,  342,  1838.    See 

other  heads.    Teethe  preceding  chap-  Davison  v.  Sealskins,  2  Paine,  324, 

ters  upon  Homicide,  Rape,  Mayhem,  1836 ;  U.  8.  v.  Staly,  1  Wood.  &  M. 

Assault,  Burglary,  Arson,    Larceny,  338, 1846;  U.  S.  t;.  Seagrist,  4  Blatch. 

Receiving   Stolen  Goods,  Embezzle-  420,1860;  The  Ulysses,  lBrunner,(U. 

ment,  and  Malicious  Mischief.  S.)  629, 1842. 
"  Rev.  Stat.  U.  8.  H  6369,  6360.  Where  the  crew  of  a  vessel  by  their 

'  U.  S  V.  Hemmer,  4  Mason,  106,  overt  acts  entirely  overthrow  ^e  au- 

1826;  U.  8.  v.  Kelly,  11  Wheat.  417,  thority  of  the  master  in  the  free  man- 

*  U.  8.  V.  Huff,  4  Crim.  Law  Mag.  36, 1882 ;  U.  8.  v.  Savage,  ut  mpra. 
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§  1877.  The  Act  of  1835  (incorporated  with  the  original  section 
Under  Act  ^^  *^®  Crimes  Act,  in  §§  5369,  5360,  of  the  Revised 
of  1836,  Statutes)  defines  a  "revolt"  to  consist  (1)  in  usurpins: 
tion  mu0t  irom  the  master  the  ship's  command,  or  (2)  depriving  him 
be  eflPective  ^£.  authority,  or  (3)  resisting  him,  or  (4)  transferring  the 
command  to  one  not  entitled  to  it.  And  it  specifies  as  indictable, 
conspiracies  and  solicitations  to  revolt,  and  riotous  conduct  on 
board.*  A  master  is  prevented  in  the  free  and  lawful  execution  of 
his  authority,  within  the  meaning  of  the  Act  of  1835,^  if  he  be 
prevented  from  carrying  into  effect  any  lawful  command.  But  a 
mere  combination  on  the  patt  of  the  crew  for  their  own  supposed 
security  is  not  necessarily  unlawful.  If,  from  the  improper  conduct 
of  the  captain,  the  crew  have  good  reason  to  believe,  and  do  believe, 
that  they  will  be  subjected  to  unlawful  and  cruel  or  oppressive 
treatment,  or  that  a  great  wrong  is  about  to  be  inflicted  on  one  of 
their  number,  they  have  a  right  to  take  reasonable  measures  for  his 
or  their  own  protection.  What  would  be  reasonable  measures  must 
depend  upon  the  nature  and  extent  of  the  wrong,  and  upon  the 
means  of  prevention,  having  r^rd  to  the  importance  of  preserving 
the  authority  of  the  master,  as  well  as  to  the  importance  of  pro- 
tecting the  crew.* 

agement  of  the  ship,  and  the  free  exer-  command  as  master,  is  not  sufficient, 
cise  of  his  rights  and  duties  on  board,  Mere  conspiracy  of  the  crew  to  dis- 
it  is  a  revolt.  U.  S.  v.  Forbes,  Crabbe,  place  the  master,  unaccompanied  by 
568,  1845.  overt  acts,  is  not  sufficient.    Neither  is 

A  combination  by  the  crew  to  pre-  concert  among  the  crew  to  that  event 
vent  the  vessel  going  to  sea,  against  essential  to  oonstitate  the  offence.  U. 
the  order  of  the  master,  is  an  attempt  S.  v,  Kelly,  4  Wash.  C.  C.  528,  1825. 
to  commit  a  revolt.  U.  S.  t;.  Nye,  2  The  offence  of  revolt,  or  endeavoring 
Curtis  C.  C.  225, 1854.  to  make  a  revolt,  may  be  committed 

"  An  endeavor  to  make  a  revolt,"  in  any  kind  of  a  vessel.    Ibid.    One 
said  Judge  Story  on  a  trial  when  sit-  who  joins  in  the  general  conspiracy, 
ting  B&  circuit  judge,  "within  the  act,   and  by  his  presence  countenances  acts 
is  an  endeavor  to  excite  the  crew  to  of  violence,  but  who  does  not  Individ- 
overthrow  the  lawful  authority  and  ually  use  force  or  threats  to  compel 
command  of  the  master  and  officers  of  the  master  to  resign  the  command  of 
the  ship.    It  is,  in  effect,  an  endeavor  the  vessel,  is  guilty  of  the  offence  of 
to  make  a  mutiny  among  the  crew  of  confining  the  master.    Ibid, 
the  ship."    U.  S.  v.  Smith,  1  Mason,       ^  See  analysis  in  Judge  Hammond's 
147,1816.  Mere  insolent  conduct  to  the  opinion  in  U.  S.  v.  Huff,  4  Crim.  Law 
master,  disobedience  of  orders,  or  vio-  Mag.  87, 1882. 
lence  committed  to  the  person  of  the       '  Rev.  Stat.  J  5859. 
master,  unaccompanied  by  other  acts       '  U.  S.  v.  Borden,  21  Law  Rep.  100 ; 
showing  an  intention  to  subvert  his   1  Sprague,  874,  1857.    Supra,  2  95. 
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§  1878.  To  make  an  endeavor  to  commit  a  revolt,  under  the  Act 
of  1790,  there  must  have  been  some  effort  or  act  to  stir  xotheen. 
up  others  of  the  crew  to  disobedience,^  and  thus  to  create  deavor  to 
a  virtual  mutiny  on  board  f  and  where  a  crew  had  signed  overt  act  is 
their  articles  with  a  particular  master,  who  for  a  reason-  ^^^^^^y- 
able  cause  was  removed,  and  they  combined  to  resist  and  refuse  all 
duty  under  his  successor,  this  was  held  within  the  statute.* 

§  1879.  It  is  a  sufficient  defence,  however,  to  such  an  indictment, 
that  the  endeavor,  etc.,  was  to  compel  the  master  to  return  NecessityiB 
to  port  on  account  of  the  unseaworthiness  of  the  ship,  *  defepce. 
provided  the  men  acted  bond  fide  on  reasonable  and  apparently 
true  grounds ;  and  this  whether  it  be  doubtful  if  the  ship  were 
seaworthy  or  not.  If  clearly  the  former,  of  course  the  defence 
fails.*  The  test  of  necessity,  as  thus  laid  down,  is  dependent  on  no 
particular  statute.     Nor  is  the  crew's  refusal,  because  of  a  material 

It  is  not  necessary  to  prove  that  the  ity,  or  assembling  with  others  in.  a 
offence  was  committed  on  the  high  mutinous  and  tumultaous  manner,  so 
seas ;  U.  S.  v.  Hamilton,  1  Mason,  448,  as  to  endanger  the  police  of  the  vessel, 
1818;  U.  S.  V.  Keefe,  8  Ibid.  476, 1824 ;  is  a  crime. 

U.  6.  V,  Staly,  1  Wood.  &  M.  888, 1846,  Foreign  seamen  on  board  American 
but  a  confederacy  between  two  or  more  ships  are  to  be  treated  by  our  laws  as 
of  the  crew  to  refuse  to  do  their  lawful  though  of  our  country ;  and  so  are 
duty  must  be  shown ;  U.  S.  v.  Cassidy,  2  American  seamen  put  on  board  at  a 
Sumn.,582, 1885,  under  the  Act  of  1885,  foreign  port  by  an  American  consul; 
§  2.  It  had  before  been  held,  that  no  Woodbury,  J.,  in  U.  S.  t;.  Peterson,  1 
previous  deliberate  combination  for  Wood.  &  M.  805, 1846 ;  U.  S.  v.  Sharp, 
mutual  aid  and  encouragement,  or  any  1  Pet.  C.  C.  118,  1815,  but  a  whal- 
preconcerted  plan  of  operation,  was  ing  vessel,  not  having  surrendered  her 
necessary  to  bring  it  within  the  Act  pf  register,  or  taken  out  an  enrolment 
1790,  {  12.  Rev.  Stat.  U.  S.  i  5589 ;  and  license,  as  prescribed  by  the  Act 
U.  S.  V.  Morrison,  1  Sumn.  448, 1888.  of  1798,  c.  52,  is  not  "  an  American 
The  interposition  of  the  crew,  by  force  ship  "  within  the  act  of  1885 ;  and 
and  intimidation,  preventing  the  mas-  therefore  its  crew  are  not,  under  that 
ter's  lawful  punishment  of  a  seaman  act,  indictable  for  an  endeavor  to  make 
(Ibid.),  or  a  combination  not  to  do  a  revolt.  U.  S.  v,  Rogers,  8  Sumn., 
duty,  though  no  further  orders  were  342, 1888. 

given ;  U.  S.  v.  Barker,  5  Mason,  404,       *  U.  S.  v.  Savage,  5  Mason,  460, 
1829;    U.  S.  V.  Gardner,  Ibid.  402,  1880;  U.  S.  v.  Kelly,  11  Wheat.  417, 
1829,  was  within  the  act.    But  this  1826 ;  4  Wash.  C.  C.  528,  1825. 
offence  is  now  to  be  considered  and       '  1  Mason,  147, 1816. 
punished  only  as  provided  for  by  the       »  U.  S.  v.  Haines,  5  Mason,  272, 
Act  of  March  8, 1885 ;  Woodbury,  J.,   1829. 

in  U.  S.  V.  Peterson,  1  Wood.  &  M.      *  U.  S.  v.  Ashton,  2  Sumn..  18, 1884. 
805,  1846,  and  under  it  the  mere  re-  Ir\fra,  {  1882;  supra,  §  95. 
sistance  to  the  master's  lawful  author- 
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deviation  from  the  voyage  in  their  shipping  articles,  to  do  duty 
held  to  amount  to  an  endeavor  to  commit  a  revolt,  under  the  Act 
of  1836.* 

II.   INDICTMENT. 

§  1880.  An  indictment  under  the  CMmes  Act,  charging  that  the 
Indictment  prisoners  ^'  then  and  there  did  make  a  revolt/'  does  not 
u<m]LnM  adequately  describe  the  ofiTenoe ;  the  particulars  must  be 
revolt.  get  forth.*  It  is  otherwise,  however,  when  the  charge  is 
for  '^  endeavoring  to   make  a  revolt,"  when  details  need  not  be 


given.* 


III.   CONFINING   MASTER. 


§  1881.  To  constitute  the  offence  of  confining  the  captain,  the 
Such  con-  ^^  ^^  confining  must  be  maliciously  done.*  Any  such 
finement  confinement,  whether  by  depriving  him  of  the  use  of  his 
maiicions  limbs,  or  by  shutting  him  in  the  cabin,  or  by  intimidation 
an  real,  preventing  him  from  the  free  use  of  every  part  of  the 
vessel,  amounts  to  a  confinement  of  the  master  within  the  12th 
section  of  the  Act  of  1799.*  To  take  hold  of  the  master  on  the 
deck,  and  afterward  present  a  pistol  at  his  breast  in  the  cabin, 
thereby  preventing  his  going  on  deck,  is  a  confinement  under  the 
act.*  Such  confinement  is  not  limited  merely  to  a  seizure  of  the 
master,  and  preventing  the  moving  of  his  body,  or  to  locking  him 
up  in  a  particular  place,  as  a  cabin  or  state-room,  but  extends  to  all 
restraints  of  personal  liberty  in  freely  going  about  the  ship,  or  in 
the  discharge  of  his  duties,  by  present  force  or  threats  of  bodily 
injury.^   If  the  master  of  a  vessel  be  restrained  from  performing  his 

*  U.  S.  V.  Matthews,  2  Sumn.,  470,  1830;  U.  S.  v.  Thompson,  1  Sumn., 
1885.  168,  1832;  U.  8.  v.  Morrison,  Ibid. 

»  U.  S.  V.  Almeida,  (D.  C.  U.  S  )  448, 1833 ;  U.  8.  v.  Ashton,  2  Ibid.  13, 
Whart.  Prec.  1061,  1062.  1834 ;  U.  8.  v,  Cassidy,  Ibid.  682, 1837 ; 

»  U.  8.  V.  Bladen,  1  Pet.  C.  C.  213,  U.  8.  v.  Rogers,  3  Ibid.  342, 1838 ;  U. 
1816 ;  U.  8.  V.  Smith,  ,3  Wash.  C.  C.  8  v.  Seagrist,  4  Blatch.  420, 1860. 
525, 1825 ;  U.  8.  v.  Kelly,  4  Ibid.  C.  C.      *  U.  8.  v.  Henry,  4  Wash.  C.  C.  428, 
528, 1825;  11  Wheat.  417,  1826;  U.8.  1824. 

V,  8mith,  1  Mason,  147,  1816 ;  U.  8.      »  U.  8.  v.  Sharp,  1  Pet.  C.  C.  118, 
V.  Hamilton,  Ibid.  433,  1818 ;  U.  8.  v.  1815.    See  Rev.  Stat  U.  8.  i  5539. 
Keefe,  3  Ibid.  475, 1824 ;  U.  8.  v.  Hem-      •  U.  8.  v.  Stevens,  4  Wash.  C.  C. 
mer,  4  Ibid.  105, 1825 ;  U.  8.  v,  Haines,  547,  1825. 

5  Ibid.  272, 1829 ;  U.  8.  v.  Gardner,  ^  U.  8.  v.  Hemmer,  4  Mason,  105, 
Ibid.  402,  1829 ;  U.  8.  v.  Barker,  Ibid.  1825.  See  U.  8.  v.  Huff,  4  Crim.  Law 
404,1829;  U.  8.  i?.  Savage,  Ibid.  460,   Mag.36,1882;  U.S. w. Sharp,  wi^wpra/ 
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duties  by  such  mutinous  conduct  in  his  crew  as  would  reasonably 
intimidate  a  firm  man^  this  is  a  confinement  within  the  meaning  of 
the  act  of  Congress.*  The  fact  that  the  master  went  armed  to 
every  part  of  the  ship,  if  it  were  necessary  for  his  safety  that  he 
should  protect  himself,  will  not  vary  the  case.*  Seizing  the  person 
of  the  master,  although  the  restraint  be  but  momentary,  is  a  con- 
finement prohibited  by  law ;  and  such  conduct  is  not  excused  or 
justified  by  a  previous  battery  on  the  seaman,  to  enforce  a  command 
which  the  seaman  ought  *to  have  obeyed.*  It  is  sufficient  that  there 
is  a  personal  seizure  or  restraint  of  the  master,  although  it  may  be 
for  the  purpose  of  inflicting  personal  chastisement.^ 

U.  S.  V.  Smith,  ut  supra  ;  1  Ruse,  on  Or.  if  he  is  restrained  from  going  to  any 

93 ;  3  Archb.,  Crim.  Plead.  (Water-  part  of  the  ship  by  an  avowed  deter- 

man's  ed.)  486 ;  R.  v.  McGregor,  1  C.  mination  of  the  crew,  or  any  part  of 

&  E.  429 ;  R.  v,  Hastings,  1  Mood.  82 ;  them,  to  resist  him  and  to  employ  ade- 

R.  V.  Jones,  11  Cox  C.  C.  393.  quate  force  to  prevent  it,  these  fieill 

The  offence,  if  committed  within  the  within  the  meaning  of  confinement, 

mouth  of  a  foreign  river  which  is  a  So,  too,  if  the  master  is  prevented  from 

mile  and  a  half  wide,  is  within  the  act  performing  the  duties  of  his  station  by 

of  Congress.    U.  S.  v.  Smith,  3  Wash,  such  mutinous  conduct  of  his  crew  as 

C.  C.  525,  1819;  Whart.  Com.  Am.  would  reasonably  intimidate  a  firm 

Law,  a  200,  452.  man,  it  is  confinement ;  and  if  he  is 

^  U.  S.  V,  Bladen,  1  Pet.  C.  C.  213,  compelled  to  go  armed  about  the  ship 

1816.  firom  a  reasonable  fear  for  his  own 

'  Ibid.  safety,  although  not  actually  molested, 

'  U.  S.  V,  Bladen,  1  Pet.  C.  C.  213,  it  is  a  confinement.    So,  too,  seizing 

1816 ;  U.  S.  V.  Savage,  5  Mason,  460,  the  person  of  the  master,  though  but 

1830.  for  a  minute  or  two ;  and  seizing  him, 

*  Ibid.    "  The  offence  of  confining  though  only  temporarily  and  for  the 

the  master,"  says  Mr.  Curtis  (Rights  purpose  of  inflicting  upon  him  per- 

and  Duties  of  Merchant  Seamen,  124),  sonal  chastisement,  are   within    the 

**  is  not  limited  to  mere  personal  re-  meaning  of  the  act.    But  the  restraint, 

straint  by  seizing  him  and  preventing  whether  moral  or  physical,  must  be  an 

the  free  movements  of  his  body,  nor  to  illegal  restraint, 
imprisonment  in  any  specific  place.       "  If  the  master  is  about  to  do  an 

It  is  equally  a  confinement  within  the  illegal  act,  and  especially  a  felony,  a 

act  to  prevent  him  from  free  move-  seaman  may  lawfully  confine  or  re- 

ment  about  the  ship,  by  force  or  intim-  strain  him.    So  a  seaman  may  confine 

idation,  as  by  limiting  him  to  walking  the  master  in  justifiable  self-defence, 

on  a  particular  part  of  the  deck,  by  If  the  master  assault  him  without 

terror  of  bodily  injury,  or  by  present  cause,  he  may  restrain  the  master  so 

force.    If  he  is  surrounded  and  pre-  long  and  with  so  much  force  as  are 

vented  from  moving  where  he  pleases,  necessary  for  this  purpose.    And  if  he 

according  to  his  rights  and  duties  as  a  is  suddenly  seized  by  the  master,  and 

master,  under  the  threats  of  force ;  or  without  any  intention  of  restraining 
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§  1882.  A  master  of  a  vessel  may  so  conduct  himself  as  to  justify 
Neceaeity  *^®  ofl&cers  and  crew  in  placing  restraints  upon  him, 
or  self-  to  prevent  his  committing  acts  which  might  endanger 
mAY  be  a  the  lives  of  all  on  board ;  but  an  excuse  of  this  kind 
e  enoe.  Q^^gt  be  listened  to  with  great  caution,  and  such  measures 
should  cease  whenever  the  occasion  for  them  ceases.  To  continue 
the  confinement  after  the  necessity  is  over  is  a  new  and  indictable 
imprisonment.' 

him  of  his  liberty,  from  the  mere  im-  the  master  be  justifiable,  and  he  does 

pulse  of  nature,  he  seizes  hold  of  the  not  exceed  the  chastisement  which  he 

master  to  prevent  any  injury,  for  an  is  by  law  entitled  to  inflict,  then  the 

instant  only,  and  as  soon  as  he  may  he  seaman  cannot  restrain  him,  but  iR 

withdraws  the  restraint,  so  that  the  bound  to  submit;  and  if  he  does  hold 

act  may  fairly  be  deemed  involuntary,  the  master  in  personal  confinement  or 

it  might  not,  perhaps,  be  deemed  an  restraint,  it  is  an  offence  within  the 

ofience  within  the  act,  even  though  statute." 

the  seizing  by  the  master  be  strictly       ^  Ibid.    See  1  Whart.  Dig.  (5th  ed.) 

justifiable ;  for  the  will  must  codperate  678.    Supra,  H  95  et  seq. 
'.with  the  deed.    But  if  the  seizing  by 
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CHAPTER  XLVI. 


FORCING  OR  LEAVING  SEAMEN  ON  SHORE. 


Statute  covers  all  the  crew,  2  1885. 
Obstinate  refusal  to  obey  is  justifiable 
cause,  3  1886. 


Desertion  is  a  defence  to  leaving  be- 
hind, {  1887. 


§  1885.  Forcing  a  seaman  on  shore  is  a  crime  which,  though 
strictly  speaking  not  an  offence  upon  the  high  seas,  par-  g^^^^^ 
takes  so  much  of  the  nature  of  it,  being  virtually  a  mal-  covers  aU 
treatment  out  of  the  jurisdiction  of  any  State  of  the 
United  States,  and  cognizable  in  the  same  courts  as  have  juris- 
diction over  the  present  class  of  offences,  that  it  may  not  be  out  ot 
place  to  consider  it  here.^  It  will  be  seen  that  the  statute  does  not 
leave  it  to  judicial  construction  to  include  any  inferior  oi&cer  within 
its  scope,  but  specially  provides  for  such  a  contingency;  and  it 
has  been  held  that  it  applies  equally  to  officers  or  seamen  in  Ameri- 
can ships,  who  are  or  are  not  citizens,  or  who  are  foreigners,  pro- 
vided they  are  not  subjects  of  a  State  which  by  treaty  prohibits  the 
employment  in  its  vessels,  public  or  private,  of  citizens  of  the 
United  States.*  The  act  refers  to  such  persons  as  the  master 
"  carried  out "  with  him,  and  the  "  home  "  Is  the  home  port  of  the 
ship  for  the  voyage. 

§  1886.  Not  every  sufficient  cause  to  discharge  a  seaman  in  a 
foreign  port  is  a  "justifiable  cause"  in  the  sense  of  this  obBtinate 
act.*    It  must  be  such  a  cause  as  renders  the  forcing  him  refaaai  to 
on  shore  necessary  to  prevent  the  jeopardizing  the  safety  tifiabie 
of  the  officers  or  crew,  or  the  due  performance  of  the  '*^*' 
voyage,  or  the  regular  enforcement  of  the  ship's  discipline ;  and  the 
onus  probandi  is  on  the  master  to  prove  such  a  cause.     If  a  seaman, 
on  being  injured  by  a  flogging  and  incapacitated  to  do  duty,  refuses 
to  do  any  more  work,  this  is  not  a  justifiable  cause  ;  if  on  the  con- 


*  See  Rev.  Stat.  U.  S.  J  6363.  »  U.  S.  v.  Coffin,  ut  supra.  The  ship 

'  Story,J.,in  U.S.V.  Coffin,  ISumn.,  must  have  a  national    type.    R.    v. 

894,  1833.    See  U.  S.  v.  Ruggles,  5  Dannett,  1  C.  &  R  425;  R.  t;.  Bjorn- 

Mason,  192,  1828;  U.  S.  v.  Netcher,  sen,  L.  &  C.  545;  R.  v,  Seberg,  L.  R. 

1  Story,  307, 1840.  1  C.  C.  R.  264. 
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trary,  he  be  able,  and  his  refusal  be  from  obstinacy  and  malice  in 
order  to  revenge  himself,  and  to  destroy  the  ship's  discipline  and 
incite  others  of  the  crew  to  disobedience,  it  is  suflficient  cause.  But 
the  jury  may  infer  "  malice  "  on  the  master's  part  from  the  fact  of 
forcing  on  shore,  until  the  contrary  is  shown ;  ^^  maliciously  "  mean- 
ing all  acts  wilfully  or  wantonly  done  against  what  anyone  of  rea- 
sonable capacity  must  know  to  be  his  duty.' 

§  1887.  Three  separate  offences  are  included  in  the  statute : 

I.  Maliciously  and  without  justifiable  cause  forcing  an  ofiBcer  or 
mariner  ashore  in  a  foreign  port. 

II.  Maliciously  and  without  justifiable  cause  leaving  any  officer 
or  mariner  behind  in  a  foreign  port. 

III.  Maliciously  and  without  justifiable  cause  refusing  to  bring 
home  again  all  the  officers  and  mariners  of  the  ship  who  are  in  a 
condition  to  return  and  willing  to  return. 

The  words  "  in  a  condition  to  return  and  willing  to  return  "  apply 
only  to  the  third  class ;  they  are  not  requisite  to  make 
ig /defence  out  the  offence  in  the  second  or  first.'  But  it  does  not 
^hhid^°^  follow  that  because  a  seaman  is  left  behind,  it  is  neces- 
sarily an  offence  within  this  act.  An  unauthorized  ab- 
sence of  a  man  for  forty-eight  hours  has  been  declared  to  amount 
to  desertion ;  and  an  unauthorized  absence  has  been  held  to  be  a 
defence  to  the  master  in  cases  when  the  seaman's  return,  within 
forty-eight  hours,  has  been  anticipated  by  the  sailing  of  the  ship.' 
The  Words  '*  maliciously  and  without  probable  cause  "  must  always 
qualify  and  interpret  the  master's  conduct. 

*  U.  S.  V.  CoflBn,  1  Sumn.,  894, 1833,  such   as    continued    misconduct,    or 

and  cases  there  cited ;  U.  S.  v.  Lunt,  some  aggravated  outbreak  or  offence. 

14  Law  Rep.  683, 1842.  Smith  v.  Treat,  Davies,  266, 1845.  And 

If  it  be  alleged  as  a  justifiable  cause  it  sets  its  face  much  more  strongly 

that  the  man  was  dangerous,  it  must  against  an  enforced  and  compulsory 

be  shown   that  a  man   of  ordinary  setting  ashore  of  the  man  against  his 

firmness  would  have  heen  affected  by  will  and  without  his  consent.    Buck 

his  conduct.    The  Nimrod,  1  Ware,  v.  Lane,  12  S.  &  E.  266, 1825. 

9.  1822.    The  policy  of  the  law  is  *  U.  S.  v.  Netcher,  1  Story,  307, 

against  the  discharge  of  seamen  in  1840. 

foreign  parts ;  Hutchinson  v.  Coombs,  *  Coffin  v,  Jenkins,  3  Story    108, 

1  Ware,  65,  1825;  R.  v.  Dunnett,  1  C.  1844. 
&  E.  425,  unless  for  legal  cause — 


694 


CHAP.  XLVII.]  ENGAGING  IN  SLAVE-TRADE. 


[§  1890. 


CHAPTER  XLVII. 


ENGAGING  IN  SLAVE-TRADE. 


Persons  having  no  power  or  interest 
in  the  enterprise  not  responsible, 
i  1889. 

CJomplidty  to  be  shown  inferentially, 
81890. 


Indictment  must  conform  to  statute, 

?  1891. 
Offence  based  exclusively  on  statute, 

i  1892. 


§  1889.  A  PERSON  havinc:  no  interest  in  or  power  over  Persons 

,  having  no 

the  negroes  transported,  so  as  to  impress  upon  them  the  interest  in 
character  of  slaves,  and  only  employed   in  the  trans-  ovwth? 
portation  of  them  for  hire  from  port  to  port,  does  not  J®f^^^ 
fall  within  the  prohibitions  of  the  Act  of  1820.*  sibie. 

§  1890.  Complicity  in  the  allied  act  may  be  established  infer- 
entially.     Thus  on  an  indictment  under  the  Act  of  April,  complicity 
1818,  against  the  owner  of  a  slave-ship,  the  declarations  ^^    . 
of  the  master,  being  a  part  of  the  res  gestae  connected  with  feren- 
acts  in  furtherance  of  the  voyage,  and  within  the  scope    '*  ^' 
of  his  authority,  as  agent  of  the  owner,  in  the  conduct  of  the  guilty 
enterprise  are  admissible  in  evidence  against  the  owner.'    Evidence, 
also,  on  an  indictment  against  the  owner,  under  the  Act  of  April 
20,  1818,  charging  him  with  fitting  out  the  ship,  with  intent  to 
employ  her  in  the  illegal  voyage,  is  admissible  to  show  that  he 
commanded,  authorized,  and  superintended  the  outfit,  through  the 
instrumentality  of  his  agents,  without  being  personally  present.* 

^  U.  S.  V.  Battiste,  2  Sumn.,  240,  conduct.  Thus,  though  a  freighting 
1835.  For  recent  statutes,  see  Rev.  voyage  of  an  American  vessel,  owned 
Stat.  U.  S.  {3  5376  et  seq,  and  commanded  by  citizens  of  this 

'  U.  S.  V.  Gooding,  12  Wheat.  460,  country,  from  the  United  States  to 
1827.  Bio  Janeiro,  with  orders  to  the  con- 

'  Ibid.  signees  to  sell  her  at  a  limited  price, 

There  are  various  circumstances  or  to  let  her  for  freight,  be  so  fer, 
which  will  be  received  to  show  that  a  primd  facie  legal ;  and  though  she  is 
master  of  a  vessel  is  guilty  of  partici-  chartered  by  the  consignee  for  a  cer- 
pating  in  the  offence  of  engaging  in  tain  time  at  a  reasonable  rate,  to  a 
the  slave  trade,  however  artfully  he  Brazilian,  with  orders  to  carry  no  il- 
may  contrive  to  present  clean  hands,  legal  goods,  or  persons  not  free,  and 
and  to  evade  the  responsibility  of  his  she  proceeds  on  a  voyage  to  the  coast 
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It  is  enough  to  show  that  the  defendant  was  engaged  in  procuring 
negroes  for  slavery.  It  is  not  essential  that  they  should  have  been 
transported  under  his  care.^ 

§  1891.  The  indictment  need  not  specify  the  particulars  of  the 

fitting  out;  it  is  sufficient  to  all^e  the  offence  in  the 
mentmust  words  of  the  Statute.^  Nor  is  it  necessary  that  there 
^u™^  should  be  any  principal  offender  whom  the  defendant 

might  be  aiding  and  abetting.  These  terms  in  the 
statute  do  not  refer  to  the  relation  of  principal  and  accessary  in 
cases  of  felony ;  both  the  actor  and  he  who  aids  and  abets  the  act 
are  considered  as  principals.'  It  is  necessary  that  the  indictment 
should  aver  that  the  vessel  was  built,  fitted  out,  etc.,  or  caused  to 
sail,  or  be  sent  away,  within  the  jurisdiction  of  the  United  States.^ 
An  averment  that  the  ship  was  fitted  out,  etc.,  ^' with  intent  that 
the  said  vessel  should  be  employed "  in  the  slave-trade,  is  fatally 
defective,  the  words  of  the  statute  being  '^  with  intent  to  employ  " 
the  vessel  in  the  slave-trade,  and  exclusively  referring  to  the  intent 
of  the  party  doing  the  act.* 

of  Africa,  laden  with  ram,  cottons,  abetting  him,  unless  he  do  it  in  such 

gunpowder,  iron  bars,  brass  rings,  etc.  a  manner  as  to  involve  himself  as  a 

(such  goods  as  are  in  demand  there,  principal.    U.  S.  v,  Libby,  tU  supra, 
in  exchanging  for  the  usual  products       '  U.  8.  v.  Andrews,  1  Brunner,  (U. 

of  that  country),  the  owner  of  the  S.)  422, 1820. 

cargo  going  with  it ;  yet,  nevertheless,       •  U.  S.  v.  Qooding,  12  Wheat  460, 

this  may  be  rebutted  by  proof  that  the  1827. 
full  intent  and  purpose  of  the  voyage       '  Ibid, 
was  not  to  exchange  this  cargo  for       *  Ibid, 
gold-dust,  palm-oil,  or  any  other  lead-       *  Ibid. 

ing  article  of  traffic,  but  for  slaves,  to      If  the  offence  be  alleged  in  the  in- 

be  embarked  for  the  Bra2dls  in  other  dictment  to  be  on  a  day  now  last  past, 

vessels ;  and  if  the  master  stand  by  and  on  divers  days  and  times  before 

and  see  this  exchange  and  embarka-  and  since  that  day,  this  allegation  is 

tion  made,  and  knowingly  has  brought  sufficient.  U.  S.  v.  La  Coste,  2  Mason, 

the  cargo's  owner  and  others  inter-  129, 1820. 

ested  in  the  slave-trade  thither,  these      It  is  not  necessary  to  allege  that  the 

are  fair  circumstances  for  a  jury  to  negroes,  etc.,  were  to  be  transported 

infer  his  own  guilt    U.  S.  v.  Libby,  to  the  United  States  or  their  Terri- 

1  Wood.  &  M.  221, 1846.  tones ;  or  that  they  were  free  and  not 

To  convict  one  under  the  Act  of  bound  to  service;  or  that  the  defen- 

1820  both  intent  and  actual  conduct  dant  was  a  citizen  or  resident  within 

tending  to  make  some  one  a  slave,  the  United  States,  or  that  the  offence 

must  be  shown ;  and  if  a  principal  be  was  committed  on  board  of  an  Ameri- 

not  liable  under  our  laws,  another  can  vessel.    It  is  sufficient  if  the  in- 

cannot  be  charged  with  aiding  and  dictment  follow,  in  this  respect,  the 
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The  offence  of  sailing  from  a  port;  with  intent  to  engage  in  the 
slave-trade,  is  not  committed  unless  the  vessel  sails  out  of  the  port.* 

One  of  the  phrases  in  the  statute  used  being  "  persons  of  color/* 
it  is  sufficient  in  the  indictment  to  use  the  same  words^  without  more 
definite  specifications  of  the  meaning  of  the  words.^ 

§  1892.  The  illegality  of  the  slave-trade  arises  from  the  federal 
legislation  upon  the  subject,  and  not  from  its  supposed  Qg^^^^ 
violation  of  the  law  of  nations.     Although  it  is  now  pro-  b«wd  ex- 
hibited by  the  laws  of  civilized  nations  generally,  it  may  on  s(at- 
be  still   lawfully  carried   on   by  the  subjects   of  those  ^    ' 
States  who  have  not  prohibited  it  by  municipal  acts  and  treaties.* 
It  is  not  piracy  unless  made  so  by  the  treaties  or  statutes  of  the 
nation  to  which  the  party  belongs.'    It  is  true  that  it  was  at  one 
time  held  in  one  of  the  United  States  Circuit  Courts,  and  maintained 
very  learnedly,  that  this  traffic  was  a  violation  of  the  law  of  nations,* 
but  this  was  overruled  by  the  Supreme  Court  f  and  that  case,  and 
the  decisions  of  Lord  Stowell,'  and  Bailey,  J.,  and  Best,  J.,^  in 
England,  have  been  considered  as  settling  the  question.     How  far 
these  rulings  are  overturned  by  the  recent  abolition  of  slavery  has 
not  yet  been  judicially  determined.^    But  the  question,  so  far  as  it 
municipally  concerns  England  and  the  United  States,  is  of  no 
moment,  since  by  both  of  those  powers  the  slave-trade  is  made 
piracy.     It  is  also  made  piracy  by  the  treaty  of  1841  between 
England,  Austria,  Prussia,  and  Russia. 

language  of  the  statute,  and  be  as  cer-  persona  appointed  by  the  respective 
tain.     Ibid.  States  to  receive  the  same.    U.  S.  v. 

The  offence  under  the  7th  section  Preston,  8  Pet.,  57, 1880. 
of  the  Act  of  2d  March,  1807,  is  not       *  U.  S.  v.  La  Coste,  2  Mason,  129, 
that  of  importing  or  bringing  into  the  1820. 
United  States  persons  of  color,  with       '  Ibid. 

intent  to  hold  or  sell  such  persons  as  '  U.  S.  v,  Corrie,  1  Brunner,  (U.  S.) 
slaves,  but  that  of  hovering  on  the  686, 1860. 

coast  of  the  United  States  with  sach      *  U.    S.  v.  La  Jeune  Eugenie,  2 
intent;  and,  although  it  forfeits  the  Mason,  409,  1822. 
vessel  and  any  goods  or  effects  found      *  The  Antelope,  10  Wheat.  66, 1825, 
on  board,  it  is  silent  as  to  disposing  of  per  Marshall,  0.  J. 
the  colored  persons  found  on  board,       '  Le  Louis,  2  Dodson,  210. 
any  further  than  to  impose  a  duty       ^  Madrazo  v,  Willes,  3  B.  &  Aid. 
upon  the  officers  of  armed  vessels,  who  353, 1820. 

make  the  capture,  to  keep  them  safely,  ^  See  Whart.  Confl.  of  Laws,  Intro- 
to  be  delivered  to  the  overseers  of  the  duction ;  R.  v,  Zulueta,  1  C.  &  E.  215, 
poor,  or  the  governor  of  the  State,  or  1843. 

697 


§  1895.] 


CRIMES. 
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CHAPTER  XLVIII. 


DESTROYING  VESSELS  WITH  INTENT  TO  DEFEAUD 

UNDEEWEITERS. 


Not  necessary  to  prove    charter   of 

company,  { 1894. 
Gombination  to  be  proved    inferen- 

tiaUy,  i  1895. 


"  Destroy  "  means  to  unfit  for  service, 

{  1896.       • 
Intent  is  material,  {  1897. 


aary  to 
prove 
charter  of 
company. 


§  1894.  Under  the  federal  Act  of  1804/  on  an  indictment  for 
Kot  neces-  ^^^s^roying  a  veasel  with  intent  to  prejudice  the  underwrit- 
ers, it  is  sufficient  to  show  the  existence  of  an  association 
actually  carrying  on  the  business  of  insurance,  by  whose 
known  officers  de  facto  the  policy  was  executed,  and  to 
prejudice  whom  the  vessel  insured  was  destroyed,  without  proving 
the  existence  of  a  legal  corporation  authorized  to  insure,  or  a  com- 
pliance on  the  part  of  such  corporation  with  the  terms  of  its  char- 
ter, or  the  validity  of  the  policy  of  insurance.* 

The  act  applies  to  our  internal  as  well  as  to  our  foreign 
commerce.' 

§  1895.  Under  the  Act  of  1823,  any  combination  of 
two  or  more  persons  to  destroy  the  vessel  or  cargo  con- 


statutes 

apply  to 
internal 
commerce. 


Oombina- 


moT^  ^    summates  the  ofiFence  under  the  law,  though  in  point  of 
fact  neither  the  vessel  nor  the  cargo  was  at  the  time 


teren- 

tially.  .  J  . 

insured. 
The  testimony  to  show  the  unlawful  combination  does  not  end  at 
the  destruction  of  the  boat.    After  as  well  as  before  that  event,  acts 
of  the  confederates  completing  the  fraud  may  be  adduced  to  show 
their  guilt.* 


>  Eev.  Stat.  U.  S.  H  6364-6.  *  Ibid.    (See  supra,  {  185.) 

•  U.  S.  V.  Amedy,  11  Wheat.  392,  The  burning  of  the  vessel  is  not  by 

1826 ;  6  Cond.  Eep.  362.  Supra,  {J  716,  name  punishable  under   the  act  of 

741,  816.      See,  however,  U.  S.    v.  Congress,  but  it  operates  as  evidence 

Johns,  1  Wash.  0.  C.  363, 1806 ;  s.  c.  against  the  defendant.    Ibid.  514. 

4  Dall.  412, 1806.  *  Ibid.  513.    See  U.  S.  v.  Lockman, 

»  U.  S.  V.  Cole,  5  McLean,  513, 1853.  1  Law  Rep.  (N.  S.)  151, 1848. 
See  U.  S.   V.  Jacobson,  1  Brunner, 
(U.  S.)  410, 1817. 
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But  under  the  Act  of  1834,  which  does  not  make  it  an  offence  in 
the  owner  to  destroy  his  vessel  to  the  prejudice  of  the  underwriters 
on  the  cargo,  no  evidence  can  be  given  to  establish  charges  against 
the  defendant  for  such  destruction  to  the  prejudice  of  the  underwrit- 
ers on  the  cargo,  even  if  the  indictment  contain  such  a  charge.^ 
Evidence  of  the  value  of  the  property  insured  may  be  given,  to 
show  inducements  to  destroy  or  preserve  it.* 

§  1896.  The  meaning  of  the  term  "destroy  "  by  the  act  of  Con- 
gress is  to  unfit  the  vessel  for  service  beyond  the  hope  of 
recovery  by  ordinary  means.   This,  as  to  the  extent  of  the  ^^s"*^" 
injury,  is  synonymous  with  "  cast  away."  Both  mean  such  ^  unfit 
an  act  as  causes  the  vessel  to  perish  and  to  be  lost,  or  to  servioe. 
be  irrecoverable  by  ordinary  means.' 

§  1897.  Under  the  English  statute,  where  the  intent  is  to  preju- 
dice the  underwriters,  the  policy  must  be  proved/  and  the  intent  is 
sailing  of  the  vessel.*  material. 

Under  our  own  statutes,  the  intent  is  material  and  must  be 
averred.' 

The  intent  may  be  stated  in  different  ways.^ 

»  U.  S.  V.  Johns,  1  Wash.  C.  C.  363,  «  U.  8.  v.  Hand,  6  McLean,  274, 

1806.  1854. 

»  Ibid.  '  Whart  Cr.  PI.  &  Pr.  J  2j53 ;   R.  v. 

«  Ibid.  Smith,  4  C.  &  P.  569,  1831 ;   E.  v. 

*  R.  V.  Gilson,  R.  &  R.  138.  Bowyer,  Ibid.  559,  1831.     See,  also, 

*  Archbold's  C.  P.  304.    As  to  form  generally,  R.  v.  Newill,  1  Mood.  C.  C. 
of  indictment,  see  Whart.  Prec.  575 ;  458 ;  R.  v.  Phillip,  Ibid.  263. 

U.  S.  V.  Vanranst,  3  Wash.  C.  C.  146, 
1812. 
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OFFENCES    AGAINST    FOREIGN    NATIONS. 


CHAPTER  XLIX. 

VIOLENCE  TO  FOREIGN  MINISTERS. 

§  1899.  It  is  provided  in  the  United  States^  by  statute,  that 
"  Every  person  who  violates  any  safe  conduct  or  passport 
to  forSm  ^"^7  obtained  or  issued  under  authority  of  the  United 
miniBterg  States;  or  who  assaults,  wounds,  imprisons,  or  in  any 
other  manner  offers  violence  to  the  person  of  a  public 
minister,  in  violation  of  the  law  of  naiions,  shall  be  imprisoned  for 
not  more  than  three  years,  and  fined  at  the  discretion  of  the 
court."^  The  statute  makes  penal  something  more  than  an  as- 
sault, which  the  State  courts  could  punish  as  an  ordinary  misde- 
meanor ;  and  which,  as  a  municipal  offence,  would  not,  apart  from 
the  official  character  of  the  person  assaulted,  be  within  the  range  of 
federal  legislation.  Not  only  are  the  federal  courts  authorized  to 
take  jurisdiction  of  the  assault,  when  so  aimed,  but  a  new  offence  is 
established  for  their  cognizance :  viz.,  offering  violence  to  the  per- 
son, "  in  violation  of  the  law  of  nations.'*  Under  this  clause  a 
threat  of  violence  would  become  indictable.*  But  be  this  as  it 
may,  of  assaults  on  ministers  of  foreign  States  the  federal  courts 
have  frequently  taken  cognizance  f  and  it  is  clear  that  in  such 
cases  the  federal  Circuit  Courts  have  jurisdiction.*     The  property 

»  Rev.  Stat.  U.  S.  J  4062 ;   Act  of  ^  U.  S.  v.  Jeffers.  4  Or.  C.  C.  704. 

April  80,  1799,  c.  9,  J  28.    By  aubse-  »  U.  S.  v,  Liddle,  2  Wash.  C.  C. 

quent  sections  process  against  foreign  205,  1808 ;   U.  S.  v.  Ortega,  4  Ibid, 

ministers  and  their  domestics  is  void  531, 1825 ;  U.  S.  v.  Hand,  2  Ibid.  485, 

under  certain  limitations,  and  penal-  1810 ;   U.  S.  v.  Benner,  Bald.  C.  C. 

ties  are  imposed  for  suing  out  such  284,1880;  5  0pin.  Atty.-Gen.  69. 

process.     Similar   statutes    exist    in  *  U.  8.  t;.  Ortega,  11  Wheat.  467, 

England.    Steph.  Dig.  Grim.  Law,  art.  1826. 
96 ;  Whart.  Or.  PL  &  Pr.  §  38. 
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of  a  foreign  minister^  it  is  also  held,  is  identified  by  the  law  of 
nations  with  his  person  ;  and  under  the  act  of  Congress  an  attack 
on  his  property  is  an  assault  on  himself;  though  to  convey  to  the 
offence  this  particular  character  the  defendant  must  have  known 
the  official  character  of  the  owner  of  the  property.*  But  there  can 
be  no  conviction  if  it  appear  that  the  defendant  in  making  the  as- 
sault was  acting  in  self-defence.^  A  secretary  of  the  legation,'  a 
charge  d'affaires/  an  attach^/  and  domestic  servants,^  are  within 
the  statute.  But  the  privilege  does  not  extend  to  persons  accredited 
from  foreign  revolutionary  governments  not  recognized  by  the 
United  States.' 

Foreign  consuls,  under  the  limitation  of  the  federal  constitution, 
are  not  indictable  in  State  courts.^ 

Privilege  from  arrest  is  considered  in  another  work.* 
The  State  courts  in  such  cases  have  jurisdiction,'^  though  on  the 
question  of  privilege  they  are  bound  by  federal  legislation.** 

^  U.  8.  V.  Jeffers,  4  Cr.  C.  0.  704 ;  «  See  Const.  U.  S.  art.  3,  |  3 ;   U.  S. 

U.  S.  V,  Hand,  2  Wash.  C.  C.  436, 1810.  v,  Ravara,  2  Dall.  297,  1793 ;  Whart. 

«  Supra,  {  87 ;   U.  8.  t;.  Liddle,  2  St  Tr.  91 ;  Hall  v.  Young,  3  Pick.  80, 

Wash.  C.  C.  206, 1808;  U.  S.  v.Ort^,  1826;  U.  S.  v,  Lathrop,  17  Johns.  4, 

4  Ibid.  631, 1826.  1819 ;  Com.  v.  Hosloff,  6  8.  &  R.  646, 

»  Ex  parte  Cabrera,  1  Wash.  C.C.  1816. 

232,  1806 ;   Resp.  v,  Longchamps,  1  •  Whart.  Cr.  PI.  &  Pr.  J  69. 

Dall.  Ill,  1784.  ^^  Resp.  v.  Longchamps,  1  Dall.  Ill, 

*  U.  8.  V,  Ortega,  tU  supra,  1784. 

*  U.  8.  V.  Benner,  Bald.  C.  C.  234,  "  ExparU  Cabrera,  1  Wash.  C.  C. 
1830.  232, 1806.    On  the  question  of  exclu- 

*  U.  8.  V,  Lafontaine,  4  Cranch  C.  sive  jurisdiction  of  federal  courts,  see 
C.  173, 1831.  Ex  parte  Hitz,  111  U.  8.  766, 1883. 

'  U.  8.  V.  Skinner,  2  Wheel.  Cr.  C. 
232, 1818. 
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CHAPTER  L. 

LIBELS  ON  FOREIGN  STATES. 

§  1900.  It  has  already  been  seen  that  it  is  at  common  law  an  in- 
dictable  offence  to  publish  a  libel  tending  to  disturb  the 
to  publish  peace  between  the  State  in  which  the  publication  is  made 
ing  to  dls-'  &^<1  A  foreign  State.  In  the  federal  courts^  from  their 
wuh^^*"^  lack  of  common  law  jurisdiction,  such  offences  cannot  be 
foreign  punished  unless  in  conformity  with  statute.  But  there 
is  authority  to  the  effect  that  in  the  State  coUrts  prosecu- 
tions may  be  maintained  for  such  libels  at  common  law.^ 

'  Atpra,  i  1612  a. 
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[§  1901. 


CHAPTER    LI. 


BREACH  OF  NEUTRALITY.^ 


Indictability  not  convertible  with  na- 
tional duty,  ?  1901. 

Sympathy  not  participation,  {  1902. 

Not  indictable  to  furnish  belligerent 
with  munitions  of  war,  {  1903. 

Otherwise  as  to  recruiting,  J  1904. 

And  so  of  fitting  out  and  arming 
cruiser,  J  1905. 


And  so  of  lending  money  for  bellig- 
erent purposes,  1 1906. 

And  so  of  furnishing  coal  from  a 
constant  base  of  naval  supply, 
i  1907. 

Punishment,  but  not  extradition  of  of- 
fender, may  be  demanded,  J  1908. 


§  1901.  It  by  no  means  follows  that  because,  by  the  law  of 
nations,  a  neutral  State  is  bound  to  a  certain  line  of  con-  j^^^^^^ 
duct  toward  belligerents,  its  subjects  are  bound  by  the  biiity  not 
same  line  of  conduct,  and  are  responsible  to  their  State  with  na- 
for  any  such  acts  of  participation  in  foreign  wars,  as  by  ^^^^^^  *^"*^ 
the  law  of  nations  it  is  bound  to  prevent.  A  nation,  on  the  one 
side,  may  say,  "  I  do  not  choose  to  suppress  these  acts  of  participa- 
tion, or  I  cannot  suppress  them,  but  I  will  take  on  myself  the  conse- 
quences, and  will  make  reparation.'*  Such  was  the  position  of 
President  Washington,  before  the  passage  of  the  neutrality  statute. 
Prosecutions  against  the  offenders  were  attempted  at  common  law ; 
and  although,  as  we  have  seen,  it  was  at  first  held  that  the  federal 
courts  had  common  law  jurisdiction  of  offences  against  the  law  of 
nations,  vet  the  conclusion  was  soon  reached  that  without  a  statute 
such  offences  could  not  be  judicially  reached.  This  conclusion  was 
communicated  to  the  English  minister,  Mr.  Hammond,  with  the 
announcement  that  the  United  States  government  would  neverthe- 

*  As  authorities  on  the  topic  in  the  Messrs.  Lorimer,  Neumann,  Eolin- 
text  may  be  cited  Revue  de  Droit  In-  Jaequemyns,  and  Westlake ;  Blunt- 
tern.  1874;  Calvo  Examen  des  trois  schli,  Modeme  V51kerrecht,  (3d  ed.) 
regies,  etc.,  pp.  433, 533 ;  in  same  voj-  Nordlingen,  1878,  §§  749  et  seq.  See 
ume  are  Opinions  of  President  Wool-  more  fiilly  Whart.  Com.  Am.  Law, 
sey,  M.  Rolin-Jaequemyns,  Mr.  W.  B.  ?S  238,  244. 

Lawrence,  and  Mr.  M.  Bernard,  on  the       As  to  common  law  jurisdiction,  see 

same  topic ;   Revue  de  Droit  Intern,  mpra,  §  253. 

1875-1884 ;  Discussion  of  the  Rules  by 
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less  hold  itself  responsible  to  foreign  nations  for  any  infractions  of 
its  international  obligations,  though  it  might  not  be  able  to  prooeed 
penally  against  its  own  citizens  for  such  infractions.  The  same 
attitude  was  assumed  by  Great  Britain  in  the  Alabama  controversy. 
British  l^slation  might  be  defective,  it  was  admitted,  so  far  as  con- 
cerned the  power  to  punish  British  subjects  for  breaches  of  neu- 
trality ;  but  this  in  no  way  limited  the  obligation  of  the  British 
government  to  make  good  to  the  United  States  losses  incurred 
through  such  misconduct.  And,  on  the  other  hand,  a  State  may 
impose  by  statute  on  its  subjects  an  abstention  much  more  strict 
than  that  which  is  imposed  by  international  law  on  itself.  If  so, 
its  subjects  are  bound  by  the  statute,  and  may  be  convicted  of 
offences  which,  for  municipal  purposes,  it  deems  breaches  of  neu- 
trality, though  the  litigated  acts  would  not  be  breaches  of  neutrality 
by  the  law  of  nations.^ 

§  1902.  Strong  sympathy  may  be  felt  for  one  of  the  parties  to 
Sympathy  *''  ^^^®^g^  Struggle,  without,  by  international  law,  any 
not  partici-  breach  of  neutrality.*  Such  sympathy  was  frankly  ex- 
pressed by  President  Washington  with  France  at  the 
beginning  of  the  French  and  English  war,  but  both  then  and  after- 
ward a  strict  neutrality  was  maintained  in  this  war.  In  the  French- 
Grerman  war  of  1870,  the  Grermans  in  the  United  States  were  out- 
spoken in  their  expressions  of  sympathy  with  Germany,  and  the 
French  in  the  United  States  with  France,  but  this  was  so  far  from 
being  regarded  as  a  breach  of  the  neutrality  laws,  or  as  imposing 
any  penal  responsibility  on  the  parties  so  speaking,  that  President 
Grant,  in  his  proclamation  of  neutrality  issued  August  22,  1870, 
expressly  recognized  it  as  consistent  with  the  national  neutral  atti- 
tude. During  oiir  own  civil  war,  public  meetings  were  held  in 
England  expressing  strong  sympathy  with  the  South,  and  so  spoke 
some  of  the  leading  English  papers  ;  but  that  the  English  govern- 
ment was  not  bound  to  prohibit  these  demonstrations,  our  own 
government  conceded.*   Nor  is  this  toleration  of  recent  recognition. 

»  The  English  Foreign  Enlistment  •  See  mpra,  H  227, 1340, 1403. 

Act,  according  to  Sir  A.  CJockbum,  '  See  Wheaton  Int.  Jj.  J  439 ;  Bemis, 

"  going  far  beyond  the  restraints  which  American  Neutrality,  Boston,  1866; 

international  law  imposes  on  the  neu-  Declaration  of  the  International  Insti- 

tral  subjects,  prohibits  even  the  fitting  tute,  Hague,  1875 ;  Annuaire,  1877 ; 

out  and  equipping  of  vessels  for  the  Bluntschli,  Mod.  Yolkerrecht,  {  756, 

purpose  of  war."    Opinion  in  the  Ala-  ed.  of  1878;  Whart.  Oom.  Am.  Law, 

bama  Case,  p.  255.  2J  238,  244. 
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Similar  meetings,  sometimes  unchecked  by  the  government  of  the 
day^  sometimes  even  encouraged  by  it,  were  held  in  England  for 
the  purpose  of  expressing  sympathy  with  the  Greek  insurrection 
against  Turkey,  in  1820-4  ;  and  with  Kossuth  and  his  revolution- 
ary agitations  in  1850.  For  the  same  reason  it  has  never  been  con- 
tended in  England  that  it  is  any  international  br^ch  of  neutrality 
for  meetings  of  Irishmen  to  be  held  in  the  United  States  expressing 
sympathy  with  Fenianism. 

§  1903.  Is  it  an  indictable  offence,  supposing  the  law  of  nations 
to  be  part  of  the  municipal  law  of  the  land,  for  the  sub-  ^^    .  ^. 

•  %  1C1  n       •  ^  ••  !•  ^^^  indict- 

ject  01  a  neutral  otate  to  lumisn  munitions  oi  war,  even  able  to  far- 
though  these  be  contraband  of  war,  to  a  belligerent?   At  ^rentwith' 
first  glance,  this  would  seem  to  be  a  participating  in  the  i^u»i*ioJi» 

01    WHrl  > 

war  in  which  such  belligerent  is  engaged,  and  hence  a 
breach  of  neutrality.  A  more  careful  study  of  the  question,  how- 
ever, leads  us  to  a  contrary  conclusion.  (1)  Between  selling  arms 
to  a  man  and  an  indictable  participation  in  an  ill^al  act  intended 
by  the  vendee  with  such  arms  there  is  no  necessary  causal  relation. 
^^  The  miner,  the  manufacturer,  and  the  merchant,'^  as  has  already 
been  said,^  "  may  regard  it  not  only  as  possible,  but  probable,  that 
their  staples  may  be  used  for  guilty  purposes,  but  neither  miner, 
manufacturer,  nor  merchant  becomes  thereby  penally  responsible." 
^^  To  enable  a  gunshot  wound  to  be  inflicted,  an  almost  innumerable 
series  of  conditions  is  necessary.  It  is  necessary  that  the  gun  should 
be  procured  by  the  assailant.  It  is  necessary  that  the  gun  should 
have  been  made  by  the  manufacturer.  It  is  necessary  that  the  steel 
of  the  gun  should  have  been  properly  tempered  ;  that  the  bullet 
should  have  been  properly  cast ;  that  the  materials  from  which 
bullet^  tube,  and  trigger  were  made  should  have  been  dug  from  the 
mine  and  duly  fashioned  in  the  factory.  .  .  .  All  these  are  neces- 
sary conditions  of  the  shooting,  without  which  the  shooting  could 
not  have  taken  place.  No  one  of  them,  however,  is  in  the  eye  of  the 
law  the  cause."  (2)  To  make  the  vendor  of  munitions  of  war  in- 
dictable would  make  it  necessary  to  impose  like  penal  responsibility 
on  the  manufacturer ;  and  if  on  the  manufacturer,  then  on  the  pro- 
ducer of  the  raw  material  which  the  manufacturer  works  up.  In 
each  case  the  thing  made  or  sold  is  one  of  the  necessities  of  war. 
In  each  case  the  producer  or  vendor  knows  that  the  thing  produced 

*  Supra,  i  169. 
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or  sold  will  probably  be  used  for  this  purpose.  Hence,  in  times  of 
war,  not  merely  would  neutral  sale  of  munitions  of  war  become 
penal,  but  penal  responsibility  would  be  attached  to  the  production 
of  any  of  the  materials  from  which  such  weapons  are  manufactured, 
if  such  weapons  afterward  fell  into  the  hands  of  a  belligerent.  (3) 
Nor  would  this  paralysis  be  limited  to  periods  of  war.  A  prudent 
government,  long  foreseeimg  a  rupture,  or  preparing  in  secret  to 
surprise  an  unprepared  foe,  might  take  an  unfair  advantage  of  his 
adversary,  were  this  permitted,  by  purchasing  in  advance  of  the 
attack  all  munitions  which  neutral  States  might  have  in  the  mar- 
ket ;  but,  on  the  theory  before  us,  a  neutral  State  could  not  permit 
this  without  breach  of  neutrality,  since  to  permit  such  sales  would 
be  to  give  a  peculiarly  unfair  advantage  to  the  purchasing  bellig- 
erent. Hence,  if  such  sales  were  indictable  in  time  of  war,  they 
would  a  fortiori  be  indictable  in  time  of  peace.  Why  would  a  for- 
eign nation,  it  might  well  be  argued,  want  in  time  of  peace  to  buy 
Dahlgren  guns,  or  Armstrong  guns,  or  iron-clads,  unless  to  suddenly 
pounce  down  on  an  unprepared  foe?  No  munitions  of  war,  there- 
fore, could  be  sold  in  any  country  unless  to  its  own  subjects,  and 
for  its  own  use ;  and  countries  which  cannot  produce  the  iron  or 
coal  necessary  for  the  manufacture  of  artillery  would  have  to  do 
without  artillery,  if  it  be  indictable  for  a  neutral  to  furnish  a 
belligerent,  either  present  or  prospective,  with  munitions  of  war. 
(4)  To  establish  a  national  police  which  could  prevent  the  sales  of 
such  commodities  would  impose  a  burden  on  neutral  States  not 
only  intolerable,  but  incompatible  with  constitutional  traditions. 
It  might  be  possible  in  a  land-locked  province  such  as  Switzerland ; 
it  might  be  even  possible  in  an  island  like  Great  Britain,  and  with 
a  navy  so  powerful ;  but  in  a  country  as  vast  as  the  United  States, 
and  with  an  ocean  frontier  so  extended,  it  would  be  impossible  to 
establish  a  system  of  adequate  prevention  without  employing  naval 
and  military  armaments  inconsistent  with  our-  settled  policy,  and 
imposing  on  us  a  pecuniary  burden  for  greater  than  any  corre- 
sponding loss  to  belligerents.  (5)  The  laissez-faire  rule  may  un- 
doubtedly be  pressed  too  far ;  but  when  we  say  that  we  will  not 
prohibit  the  sale  of  firearms  to  our  own  citizens  because  they  may 
be  used  for  homicidal  purposes,  we  cannot  be  called  upon  to  inter- 
vene to  prevent  their  sale  to  citizens  of  other  States,  simply  because 
such  citizens  may  use  them  in  foreign  battle.  For  these  and  other 
reasons  there  is  an  almost  unbroken  current  of  authority  to  the 
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effect  that  it  is  no  breach  of  neutrality  for  the  subjects  of  a  neutral 
State  to  furnish  to  a  belligerent  munitions  of  war.^ 

'  Bluntschli,  2  764.  This  right  was  To  the  same  effect  is  Mr.  Fish's  dis- 
assnmed  by  President  Grant  in  his  patch  to  Gen.  Schenck»  June  10, 1871. 
proclamation  of  August  22, 1870,  and  On  general  principles  of  international 
is  incorporated  in  the  treaties  of  the  law  the  conclusion  in  the  text  is  bus- 
United  States  and  Prussia  of  1799  and  tained  by  Lord  Granville's  statement, 
1828.  given  by  Mr.  Schenck,  June  12, 1871. 

Germany,  however,  does  not  concede  Mess,  of  Prest.  Hayes,  Jan.  14,  1879, 
the  view  expressed  in  the  text,  and  p.  5 ;  and  by  Mr.  Gladstone's  explana- 
during  the  war  of  1870  sent  repeated  tion  in  House  of  Commons,  June  12, 
and  vehement  remonstrances  to  Eng-  1871  (Ibid.  p.  7). 
land  against  the  sale  by  English  mer-  Mr.  Gushing  takes  the  same  posi- 
chants  of  war  material  to  France,  tion  in  his  work  on  the  Treaty  of 
France  obtaining  the  almost  exclusive  Washington,  p.  180. 
benefit  of  this  license.  Lord  Granville,  "  It  is  not  the  practice  of  nations  to 
in  his  reply,  maintained  that  the  right  undertake  to  prohibit  their  own  sub- 
to  make  such  sales  is  granted  by  inter-  jectafrom  trafficking  in  articles  con- 
national  law,  and  that  Prussian  sub-  trabandof  war."  Mr.  Webster  to  Mr. 
jects,  recognizing  this  right,  had  sent,  Thompson,  Webster's  Works,  vi.  452. 
during  the  Crimeain  war,  to  Russia  By  Chancellor  Kent,  in  a  passi^ 
large  stores  of  ammunition  and  fire-  accepted  by  both  sides  of  the  argument 
arms.  in  the  Alabama  caBe,  it  is  held  to  be 

As  is  seen  in  a  subsequent  note,  the  no  breach  of  neutrality  for  the  subjects 
Prussian  government  took  still  more  of  a  neutral  State  to  sell  things  capa- 
serious  exception  to  the  action  of  the  ble  of  being  used  in  war  to  a  bellig- 
United  States  in  permitting  the  sale  to  erent;  and  hence  the  subject  of  a 
France  of  munitions  of  war  which  the  neutral  State  would  not  be  indictable 
United  States  government  possessed  in  in  his  own  country  (unless  a  statute 
excess  at  the  close  of  the  civil  war.       impose  specific  indictability)  for  mak- 

"  The  laws  of  the  United  States  do  ing  such  sales.  1  Kent  Com.  142.  See,, 
not  forbid  their  citizens  to  sell  to  either  Ortolan,  Dipl.  de  la  Mer,  ii.  c.  6,  p^ 
of  the  belligerent  powers  articles  con-  180 ;  Mass6,  i.  pp.  208-5. 
traband  ot  war  or  to  take  munitions  of  The  sale  of  armed  ships  by  a  neutral 
war  or  soldiers  on  board  their  private  to  a  belligerent  was  held  in  England,, 
ships  for  transportation ;  and,  although  in  1721,  not  to  be  a  breach  of  neutral- 
in  so  doing  the  individual  citizen  ex-  ity ;  Sir  A.  Cockburn's  Opinion,  251^ 
poses  his  property  or  person  to  some  of  Am.  reprint ;  and  in  the  United  States 
the  hazards  of  war,  his  acts  do  not  by  Judge  Story,  in  the  case  of  The 
involve  any  breach  of  national  neu-  Santissima  Trinidad,  in  1822,  cited 
trality ,  nor  of  themselves  implicate  the  infra^  \  1 905.  To  the  same  effect  is  Mr. 
government.  Thus,  during  the  pro-  Adams's  letter  of  April,  1863,  to  Lord 
gress  of  the  present  war  in  Europe,  our  Russell. 

citizens  have,  without  national  respon-  As  holding  that  it  is  a  breach  of 
sibility  therefor,  sold  gunpowder  and  neutrality  for  the  subjects  of  a  neutral 
arms  to  all  buyers  regardless  of  the  nation  to  sell  to  a  belligerent  articles 
destination  of  these  articles."  Presi-  contraband  of  war  may  be  cited  Gal- 
dent  Pierce,  Message,  Dec.  1854.  liani,  quoted  in  Sir  A.  Cockburn's  ar- 
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§  1904.  No  State  can  prevent  its  subjects  from  volunteering  in 
the  service  of  other  States ;  nor  is  its  non-prevention  of 
is  breaplT*  such  action  any  breach  of  neutrality.    For  a  citizen  of  the 
^a?^        United  States  to  go  abroad  to  enlist  is  not  indictable  un- 
der our  statute.^      But  a  neutral  State  cannot  without 

gument  in  the  Alabama  Case,  p.  241   couched    in    a  vagueness  which   no 
(Pres.  Mess.  1873).  doubt   was    intentional,    and    which 

It  may  be  said  that  the  three  rules  leaves  open  the  main  points  of  dispute, 
adopted  by  the  treaty  of  Washington  (4)  The  treaty  of  Washington,  as  a 
for  the  guidance  of  the  Alabama  arbi-  treaty,  cannot  enlarge,  beyond  their 
trators  modify  the  conclusions  of  the  present  statutory  limit,  the  criminal 
text.  Those  rules  are  considered  at  responsibility  of  citizens  of  the  United 
large  in  the  discussion  of  this  topic  by  States.  Whatever  we  may  say,  in 
Mr.  W.  B.  Lawrence,  with  which  this  other  relations,  of  the  right  of  the 
chapter  closes.  So  far  as  concerns  the  President  and  Senate  by  treaty  to 
particular  point  in  the  text,  it  may  be  modify  or  repeal  statutes  already 
maintained  that  the  conclusions  of  in-  in  force,  they  cannot  create,  under 
ternational  law  in  this  respect  are  not  the  rulings  heretofore  noticed,  a  new 
affected  by  the  "  three  rules  "  for  the  jurisdiction  for  the  courts.  Supra, 
following  reasons :  2  253.    "  A  citizen,''  to  adopt  the  Ian- 

(1)  These  rules  are  only  to  be  bind-  guage  of  an  eminent  publicist,  "  can 
ing  as  rules  of  international  law  if  ac-  incur  no  new  criminal  responsibility 
cepted  by  the  leading  powers,  which  to  his  own  country  without  the  inter- 
they  have  not  been.  position  of  the  legislature,  which  may 

(2)  They  are  not  binding  as  perma-  define  the  offence  and  fix  the  penalty." 
nent  and  absolute  rules  on  England  In  a  lucid  exposition  of  the  arbitra- 
and  the  United  States :  (a)  because  tion  in  the  Amer.  Law  Rev.  vii,  237, 
neither  England  nor  the  United  States  it  is  said :  "  In  limiting  the  rights  of 
have  ever  considered  them  to  be  so  neutrals  and  augmenting  the  rights  of 
binding ;  and  (b)  because,  by  the  treaty  belligerents,  a  grave  injury  is  done  to 
that  proposed  them,  as  temporary  rules  the  cause  of  civilization  and  human- 
of  action,  for  guidance  of  a  special  and  ity.  ...  It  seems  to  us  that  the 
exceptional  court,  their  permanent  tendencies  of  modern  theorists  and 
adoption  is  dependent  upon  their  com-  the  tendencies  which  have  found  ex- 
munication  to  the  great  European  pression  in  the  decision  at  Geneva, 
powers,  which  communication  has  are  in  the  interest  of  absolutism,  of 
never  been  made.  This  position  is  enormously  powerful  States,  of  im- 
taken  by  Mr.  Fish  in  his  letters  to  mense  standing  armies,  of  military 
Sir  Ed.  Thornton,  of  May  8  and  Sep-  power.  .  .  .  That  the  United  States 
tember  18,  1876,  as  communicated  by  should  in  a  few  years  have  become  so 
President  Hayes  in  his  message  to  the  drunk  with  military  excitement  and 
Senate  of  January  13, 1879 ;  and  there  success  as  to  labor  for  such  a  consum- 
is  no  dissent  of  the  British  govern-  mation  is  simply  marvellous." 

ment  recorded.  '  U.  S.  v.  Kazinski,  2  Sprague,  7, 

(3)  Even  if  the  rules  be  binding,  it  1855 ;  8  Law  Rep.  254;  4  Opin.  Atty.- 
must  be  remembered  that  on  the  Gen.  336 ;  U.  S.  v.  Skinner,  2  Wheel, 
topics  discussed  in  the  text  they  are  C.  C.  232,  1818. 

708 


CHAP.  LI.]  BREACH  OF  NEUTRALITY.  [§  1906. 

breach  of  neutrality,  permit  enlistments  within  its  borders  of  per- 
sons to  serve  in  foreign  wars.  Hence,  both  in  England  and  in  the 
United  States,  codifying  in  this  respect  the  law  of  nations,  it  is 
made  by  statute  an  indictable  offence  to  enlist  soldiers  for  such 
purpose.^ 

§  1905.  While  it  is  no  offence,  either  under  the  law  of  nations  or 
under  our  own  statute,  for  our  citizens  to  sell  munitions 
of  war  to  a  belligerent,  it  is  otherwise  as  to  the  fitting  out  fitting  out 
and  arming  a  cruiser  to  serve  one  of  the  belligerents.*  To  j^f^^S^r. 
permit  our  territory  to  be  used  as  a  base  for  naval  arma- 
ment is  as  much  a  breach  of  neutrality  as  to  permit  it  to  be  used  as 
a  base  for  military  armament.     In  Washington's  proclamation  of 
June  5,  1793,  this  was  expressly  declared,  and  such  assistance  was 
made  an  indictable  offence  by  the  Act  of  April  3,  1818,  §  3.*     The 
English  statute  of  1819  contains  a  similar  prohibition.     The  im- 
perfect performance  by  the  British  government  of  its  duties  in  this 

'  U.  S.  Statutes  of  June  5,  1794 ;  ment  of  a  belligerent  ship  of  war.    U. 

April  20, 1818;  English  Foreign  En-  S.  v.  Grassin,  8  Wash.  C.  C.  66, 1811 ; 

listment  Act  of  July  3, 1819  (69  Geo.  The  Nancy,  Bee,  73, 1796  ;  Moodie  v. 

III.  c.  69),  8.  2;  Phill.  Int.  L.  iii.  The  Brothers,  Ibid.  76, 1796;  Moodie  v. 

?  146 ;  Wheat.  Int.  L.  i  439.    See  U.  The  Betty  Cathcart,  Ibid,  292,  1796. 

S.  V.  Band,  40  Leg.  Int.  833,  1888.  And  so  when  the  object  was  to  organ- 

To  hire  others  to  go  abroad  as  soldiers  ize  an  expedition  to  meet  at  a  com- 

is  within  the  act.    U.  S.  v.  Hertz,  mon  rendezvous  on  the  high  seas,  and 

Whart.  Free,  i  1128,  n. ;  8  Fitts.  L.  J.  then  to  unite  against  a  friendly  power. 

194, 1882.  U.  S.  V,  Hogan,  18  Fed.  Rep.  629, 

*  Either  to  fit  out  or  to  arm  consti-  1883 ;    U.  S.  v.  Two   Hundred    and 

tutes  the  offence.    U.  S.  v.  Quincy,  6  Fourteen  Boxes,  20  Ibid.  60, 1884. 
Fet.  446,  1882 ;  8  Opin.  Atty.-Cren.       It  is  no  defence  that  the  enterprise 

788,  741 ;  U.  S.  v.  Guinet,  2  Dall.  321,  was  concocted  beyond  seas,  if  the  aid 

1796.  the  defendant  is  charged  with  giving 

'  Bemis,  American  Neutrality,  Bos-  is  imparted  within  our  jurisdiction, 

ton,  1866.  Ex  parU  Needham,  1  Pet,  C.  0.  487, 

The  mere  fiEict  of  selling  a  merchant  1817. 
vessel,  in  an  American  port,  to  parties       A  commission  from  one  of  the  bel- 

who  may  use  her  in  the  service  of  a  ligerents  is  no  defence.    The  Bello 

belligerent,  she  being  in  fact  so  used,  Cormnes,  6  Wheat.  162,  1821 ;    La 

is  not  by  itself  an  infringement  of  the  Conception,  6  Ibid.  236, 1821. 
act.    Williamson  v.  The  Betsey,  Bee,       Mere  desire  to  aid,  or  contempla- 

67,  1796 ;  The  Santissima  Trinidad,  7  tion  of  it  as  a  probability,  at  the  time 

Wheat.    288,    1822.      Compare    The  of  fitting  out  a  merchant  ship,  does 

Meteor,  1  Amer.  Law  Rev.  401,  1867 ;  not  bring  the  party  within  the  statute. 

8.  c.  3  Ibid.  173,  1868.  U.  S.  Quincy,  6  Fet.  446, 1832 ;  The 

It  is,  however,  clearly  an  offence  Meteor,  1  Am.  Law  Rev.  401, 1867. 
within  the  act  to  augment  the  arma- 
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respect  provoked  a  controversy  which  led  to  the  treaty  of  Washing- 
ton of  May  8,  1871,  which  provided  for  an  arbitration  for  the  pur- 
pose of  determining  how  far  the  British  government  had  failed  in 
the  discharge  of  its  neutral  duties.  The  treaty  established  certain 
lines  within  which  the  arbitrators  were  to  move,  laying  down  for 
the  purposes  of  the  arbitration  three  rules  which  are  given  in  a  note 
to  this  chapter.  The  report  of  the  arbitrators,  therefore,  is  not  to 
be  received  as  giving  a  construction  to  international  law,  but  as  a  find- 
ing based  upon  certain  specific  rules  agreed  upon  for  a  special  and 
temporary  purpose,  by  the  parties  from  whom  the  arbitration  sprang. 
The  proceeding,  therefore,  is  in  the  nature  of  a  special  finding  upon 
law  assumed  for  the  time  being,  and  establishes  no  modification 
whatever  of  public  international  law.  We  have,  therefore,  to  fall 
back  on  that  law,  as  elsewhere  determined,  to  reach  the  distinction 
between  fitting  out  and  arming  ships  of  war,  for  the  service  of  a 
belligerent,  which  is  not  permissible,  and  selling  to  such  belligerent 
ships,  to  be  converted  into  men-of-war,  and  munitions  of  war,  which 
is  permissible.^  And  this  distinction,  though  sometimes  of  difficult 
application,  is,  as  seen  in  a  prior  connection,  based  upon  principles 
of  universal  recognition.  It  is  not  indictable  for  a  gunsmith  to 
sell  a  pistol  to  a  party  who  may  use  it  unlawfully,  even  though  the 
vendor  may  have  reasons  to  suspect  the  object  of  the  purchase.  It 
would,  however,  be  unlawful  for  the  gunsmith  to  join  in  arranging 
a  machine  by  which  a  specific  unlawful  purpose  is  to  be  achieved. 
It  is  not  unlawful,  in  other  words,  to  be  concerned  in  preparations 
which  will  not,  unless  diverted  by  an  independent  force,  produce  a 
violation  of  law.  It  is,  however,  unlawful  to  be  concerned  in  put- 
ting in  actual  operation  dangerous  machines.  He  who  is  concerned 
in  fitting  out  and  arming  a  man-of-war,  for  the  purpose  of  preying 
on  the  commerce  of  a  friendly  State,  or  of  attacking  its  armed  ships 
or  ports,  is  as  much  concerned  in  the  attack  as  he  who  takes  part  in 
manufacturing  and  planting  a  torpedo  in  a  frequented  channel  is 
responsible  for  the  mischief  done  by  the  torpedo.  This  distinction 
has  been  already  asserted  in  the  cases  which  rule  that  it  is  an  indict- 
able offence  to  be  concerned  in  counselling  and  aiding  a  specific  at- 
tack, but  not  an  indictable  offence  to  be  concerned  in  selling  arms 
by  which  such  attack  is  to  be  made.^ 


1  See  U.  S.  V.  Quincy,  6  Pet.  445,       *  See   eupra,  H  180-1 ;  The  Gran 
1832.  Para.  7  Wheat.  471, 1822. 
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§  1906.  To  contribute  money  to  sustain  a  foreign  belligerent,  or 
insurgent  against  such  a  belligerent,  is  an  offence  under 
the  neutrality  statutes,  provided  that  such  money  is  sent  loaneJfor 
to  sustain  the  pendinsr  war.     It  is  otherwise  as  to  loans  ^iiig«rent 
made  as  investments  in  the  bonds  of  a  belligerent,  and  as  an  mfrac- 
to  contributions  sent  to  relieve  distress  even  in  a  belliger-  neutrality. 
ent  army.^   Hence,  in  the  late  French-German  war,  it  was 
no  breach  of  neutrality  for  persons  in  the  United  States  sympathiz- 
ing with  France  to  send  money  for  French  hospital  use,  or  for  per- 
sons in  the  United  States  sympathizing  with  Grermany  to  send 
money  for  German  hospital  use.' 

§  1907.  It  is  a  moot  question  how  far  it  is  permissible,  by  the 
law  of  nations,  for  a  neutral  State  to  supply  the  armed 
steamers  of  belligerents  with  coal.  The  Geneva  award  forbidcPen 
declares :  "  In  order  to  impart  to  any  supplies  of  coal  a  ^™  tf^' 
character  inconsistent  with  the  second  rule,  prohibiting 
the  use  of  neutral  ports  or  waters  as  a  base  of  naval  operations  for 
a  belligerent,  it  is  necessary  that  the  said  supplies  should  be  con- 
nected with  special  circumstances  of  time,  of  persons,  or  of  place, 
which  may  combine  to  give  them  such  character.'^'  Mr.  Adams,  in 
his  opinion,  thus  speaks :  '^  The  supply  of  coal  to  a  belligerent  in- 
volves no  responsibility  to  the  neutral,  when  it  is  made  in  response 
to  a  demand  presented  in  good  faith,  with  a  single  object  of  satis- 
fying a  legitimate  demand  openly  assigned.  On  the  other  hand, 
the  same  supply  does  involve  a  responsibility,  if  it  shall  in  any 
way  be  made  to  appear  that  the  concession  was  made,  either  tacitly 
or  by  agreement,  with  a  view  to  promote  the  execution  of  a  hostile 
act." 

According  to  Sir  A.  Cockburn,  "  A  base  of  operations  signifies 
a  local  position  which  serves  as  a  point  of  departure  and  return  in 
military  operations,  and  with  which  a  constant  communication  can 
be  kept  up,  and  which  may  be  fallen  back  upon  whenever  neces- 
sary. In  naval  warfare  it  would  mean  something  analogous — a  port 
or  water  from  which  a  fleet  or  ship  of  war  might  watch  an  enemy 
and  sally  forth  to  attack  him,  with  the  possibility  of  falling  back 
upon  the  port  or  water  in  question  for  fresh  supplies  or  shelter  or  a 
renewal  of  operations."* 

*  Phillimore,  iii,  |  161 ;  BluntBchli,       •  Rep.  State  Depart.  1872-3,  Part  i. 
i  768 ;  Whart.  Com.  Am.  Law,  H  244  pp.  11,  49,  74. 
etaeq,  *  Sir   A.    Cockbarn's    opinion    in 

'  Ibid.  Geneva  Case,  adopted  by  Mr.  Hardy, 
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The  trae  distinction  is  this :  it  is  not  a  breach  of  neutrality  for  a 
neutral  State  to  permit  the  coaling  of  belligerent  steamers  in  its 
ports  to  the  same  extent  as  it  permits  the  coaling  of  other  foreign 
steamers  resorting  to  its  ports  casually  and  without  prior  prepara- 
tions established  for  them.  Nor  is  it  a  breach  of  neutrality  for  a 
neutral  State  to  permit  the  sale  of  coal  to  any  extent  to  a  belligerent. 
It  would)  however,  be  a  breach  of  neutrality  for  a  neutral  to  permit 
a  permanent  depot  or  magazine  to  be  opened  on  its  shores,  on  which 
a  particular  belligerent  could  depend  for  constant  supplies.  To 
require  a  neutral  to  shut  up  its  ports  so  as  to  exclude  from  coaling 
all  belligerentB  would  expose  a  nation  with  ports  as  numerous  as 
those  of  the  United  States  to  an  expense  as  great  as  would  be  im- 
posed by  actual  belligerency.  It  is  on  the  belligerent,  who  goes  to 
war,  not  on  the  neutral,  who  desires  to  keep  out  of  it,  that  should 
be  thrown  expenses  so  enormous  and  constitutional  strain  so  severe 
as  those  thus  imposed.  On  the  other  hand,  the  breaking  up  of  cen- 
tial  depots  or  magazines  for  the  constant  supply  of  particular  bel- 
ligerents  would  be  within  easy  range  of  ordinary  national  police. 
Nor  can  there  be  any  charge  of  partiality  made  in  allowing  coaling 
with  the  limitation  above  stated  when  the  same  privilege  is  granted 
to  both  belligerents. 

§  1908.  By  international  law  a  belligerent  State  whose  rights 
are  invaded  by  the  subjects  of  a  neutral  State  has  the 
ment  but  right  to  demand  the  punishment  of  the  offender,  but  not 
dition  of  ^^  extradition,  the  offence  being  of  a  political  character, 
oflTender  to  which  the  extradition  treaties  do  not  apply.  The  per- 
be  de-  SOUS  whosc  punishment  may  be  thus  demanded  have  been 
classified^  as  follows : 

1.  Subjects  of  one  of  the  belligerents.* 

2.  Subjects  of  the  neutral  State.* 

3.  Strangers,  belonging  to  other  neutrals  in  such  neutral  State.^ 

in  House  of  Commons,  March  21,  '  Henfield's  Case,  1  Whart  St.  Tr. 

1873;     President   Hayes's    Message,  49. 

January  14,  1879,  p.  28.    See  Cash-  *  U.  S.  v.  Villato,  1  Whart.  St.  Tr. 

lug's  Treaty  of  Wash.  p.  180.  185 ;  2  Dall.  370, 1795. 

^  Bluntschli,  J  780;  Whart  Com.  For  the  following  valuable  summary 

Am.  Law,  H  118  et  seg,  of  the  history  of  the  law  in  connection 

'  A  foreign  consul  is  not  exempted  with  the  topics  in  the  foregoing  chap- 

from  the  penalties  of  the  Act.  7  Opin.  ter,  I  am  indebted  to  the  late  Mr.  Wm. 

Atty.-G^en.  307;  U.  S.  v.  Guinet,  2  Beach  Lawrence,  to  whose  great  ability 

Dall.  321 ,  1795.  and  erudition  as  an  international  jurist 
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I  am  glad  to  pay  tribute.    The  para-  bunals,  as  the  nature  of  the  case  re- 
graphs  which  follow  were  the  last,  I  quires. 

think,  which  were  prepared  by  him       The    Constitution    of  the    United 
for  publication :  States,  art.  1,  3  S,  gives  to  Congress 

Most  of  the  States  of  Continental  power  to  define  piracies  and  felonies 
Europe  now  have  laws  to  prevent  such  committed  on  the  high  seas,  and  of- 
action  on  the  part  of  their  subjects  as  fences  against  the  law  of  nations.  The 
may  embroil  them  with  other  powers,  provision  is  not  merely  to  define  and 
The  84th  and  85th  articles  of  the  punish  piracies,  but  felonies  against 
Penal  Code  of  France,  under  the  head  the  law  of  nations.  Offences  against 
of  crimes  and  misdemeanors  against  the  law  of  nations  cannot  be  said  to  be 
the  safety  of  the  State,  provide  that  completely  ascertained  and  defined  in 
whoever  shall  by  hostile  action,  not  any  public  code  recognized  by  the 
approved  by  the  government,  expose  common  law  of  nations.  As  the  United 
the  State  to  a  declaration  of  war  shall  States  are  responsible  to  foreign  gov- 
be  punished  by  banishment  (bannisse-  ernments  for  all  violations  of  the  law 
ment),  and  if  war  ensue  by  transpor-  of  nations,  and  as  the  welfare  of  the 
tation  (deportation);  and  whoever  nation  is  essentially  connected  with 
shall  by  acts  not  approved  by  the  gov-  the  conduct  of  our  citizens  in  regard 
emment  subject  Frenchmen  to  repri-  to  foreign  nations.  Congress  ought  to 
sals  shall  be  punished  by  banishment  possess  the  power  to  define  and  pun- 
(bannissement).  These  same  provi-  ish  all  such  offences  which  may  inter- 
sions  form  part  of  the  Penal  Code  of  ruptour  intercourse  and  harmony  with 
Belgium  and  The  Netherlands,  while  other  nations  and  our  duties  to  them. 
Spain,  in  the  140th  article  of  the  Cod-  All  cases  of  admiralty  and  maritime 
igo  Penal,  and  the  258th  article  of  the  jurisdiction  are  made,  by  art.  8,  3  2, 
law  of  1822,  has  provisions  correspond-  matters  for  the  exclusive  cognizance 
ing  to  those  of  the  French  Code.  of  the  federal  judiciary ;  as  the  seas 

England  had  not  until  the  Act  of  are  the  joint  property  of  all  nations, 
1819  any  statute  provisions  enforcing  the  rights  and  privileges  thereto  are 
neutrality  in  favor  of  a  foreign  bellig-  regulated  by  the  law  of  nations.  Story's 
erent.  The  statutes  9  and  29  G^rge  Commentaries  on  the  Constitution,  vol. 
11.  were  intended  to  prevent  enlist-  iii.  pp.  52-^8, 525, 536;  Tucker's  Black- 
men  ts  for  the  formation  of  Jacobite  stone,  vol.  i.  Appendix,  268,  269 ; 
armies  in  France  and  Spain,  and  it  Bawle  on  the  Constitution,  p.  108 ; 
was  only  in  1870,  after  the  controversy  Kent's  Commentaries,  vol.  i.  i  17, 
with  the  United  States  as  to  her  neu-  pamm  ;  Sergeant  on  the  Constitution, 
tral  duties  in  the  American  civil  war,  c.  21 ;  De  Lovio  f .  Boit,  2  Gall.  898, 
that  the  Act  of  1870,  which  prohibited  1815. 

the  building  of  ships  for  the  service  of  On  the  occasion  of  the  war  in  1798 
a  belligerent,  which  was  not  included  between  Austria,  Prussia,  Sardinia, 
in  the  Neutrality  Act  of  1819,  was  Great  Britain,  and  the  United  Nether- 
passed.  England  has,  however,  always  lands  on  the  one  part,  and  France  on 
recognized  the  law  of  nations  as  part  the  other,  the  United  States  were 
of  her  common  law,  and  consequently  called  upon  to  decide  on  their  inter- 
all  offences  against  international  obli-  national  obligations.  The  necessity 
gations  may  be  punished  according  to  of  immediate  action  was  induced  by 
the  ordinary  criminal  procedure,  either  the  conduct  of  the  French  government 
in  the  common  law  or  admiralty  tri-  and  their  minister  in  the  United  States 
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in  fitting  out  privateers  in  our  ports,  neutrality,  and  if  the  case  was  to  be 
whose  prizes,  whether  made  on  the  met  at  all,  it  could  only  be,  in  the  re* 
high  seas  or  within  our  territorial  cess  of  Congress,  by  executive  action 
waters,  were  brought  into  our  ports,  through  the  courts  or  otherwise.  The 
There  were  intrinsic  difficulties  in  the  question,  which  afterward  became  one 
maintenance  of  an  impartial  neutral-  of  such  grave  import,  as  to  whether  the 
ity,  arising  from  the  discordant  if  not  federal  govemmentin  criminal  matters 
incompatible  character  of  the  obliga-  had  a  common  law  jurisdiction,  does 
tions  existing  on  our  part  to  France  not  appear  to  have  suggested  itself  to 
and  England,  respectively.  The  treaty  the  authors  of  the  proclamation.  So 
with  France,  which  commenced  by  late  as  1828  the  law  officers  of  the  crown 
stipulating  exemption  from  belligerent  advised  the  British  government  that 
capture  of  enemy's  goods  in  neutral  parties  who  had  violated  the  neutrality 
ships,  was  in  many  respects  at  vari-  of  the  country,  by  making  loans  to  a 
ance  with  the  rules  which  we  had  ac-  belligerent,  were,  though  there  was  no 
cepted  from  England  as  governing  the  express  statute  on  the  subject,  liable 
consuetudinary  law  of  nations ;  while  to  criminal  proceedings  according  to 
by  the  treaty  of  1792,  which  was  sub-  the  course  of  the  common  law.  Hal- 
sequent  to  the  President's  proclama-  leek's  International  Law,  by  Baker, 
tion  of  neutrality,  we  gave  totheEng-  vol.  ii.  pp.  196, 197,  note;  Phillimore, 
lish  interpretation  of  international  ob-  vol.  iii.  p.  247 ;  De  Wiltz  v.  Hendricks, 
ligations  a  conventional  sanction.  9  Moore,  0.  P.  585. 

But  there  are  many  things  which  The  proclamations  usually  issued  at 
may  be  done  by  a  neutral  in  war  which  the  beginning  of  a  war  were  against 
have  the  appearance  of  equality,  but  breaking  blockade  established  by  or 
in  their  operation  may  have  a  different  on  behalf  of  either  of  the  contending 
effectontheconflicting  interests  of  the  parties,  or  carrying  officers  or  any 
belligerents.  A  neutral  country  may,  articles  considered  and  deemed  to  be 
without  breach  of  neutrality,  permit  contraband,  according  to  the  usage  of 
both  belligerents  to  equip  vessels  in  its  nations,  and  declare  that  all  persons 
ports.  Even  without  any  previous  so  offending  would  be  liable  to  the  sev- 
stipulation  with  either  party,  the  ports  eral  penalties  imposed  by  statute  or  by 
of  a  neutral  may  be  closed  or  kept  open  common  law ;  and  yet  in  the  absence 
to  the  prizes'of  both.  It  is  competent  of  any  statutory  enactments  no  crim- 
for  a  nation  to  stipulate  during  a  period  inality  is  incurred,  nor  are  the  persons 
of  peace  to  give  in  war  privileges  to  who  engage  either  in  the  violation  of  a 
one  party  exclusively;  thus  by  the  blockade,  or  in  a  contraband  trade,  ex- 
treaty  of  1778  with  France  it  was  de-  posed  to  any  criminal  proceedings  on 
clared  that  it  should  be  lawful  for  the  the  part  of  the  belligerent,  nor  are  they 
ships  of  war  of  either  of  the  contract-  liable  to  be  treated  even  as  prisoners 
ing  parties,  and  privateers,  to  carry  of  war.  Neutral  subjects  are  respon- 
whithersoever  they  please  the  ships  sible  to  their  own  government,  not  to 
and  goods  taken  from  their  enemies,  that  of  the  belligerent,  for  infractions 
while  no  access  shall  be  given  to  the  of  neutrality. 

ships  of  war  or  privateers  of  their  en-  "  The    States-General,  as  well    as 

emies,  except  when  forced  in  by  stress  every  other  prince,  may  make  what 

of  weather.  laws  they  please  with  respect  to  their 

Congress  had,  at  the  time  of  the  subjects ;  not  so  with  respect  to  for- 

proclamation,  passed  no  law  respecting  eigners.    Hence  it  is  properly  asked, 
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What  is  lawful  for  us  by  the  law  of  was  granted  against  proceedings  in 
nations  to  carry  to  the  enemies  of  our  the  District  Court  against  The  Cas* 
friends  ?  or,  what  is  the  same  thing,  sius,  an  armed  corvette  of  the  French 
What  may  our  friends  lawfully  carry  Bepublic,  for  an  alleged  illegal  cap- 
to  our  enemies?  Whatever  is  not  tare  on  the  high  seas  of  a  neutral 
lawfiil  to  be  carried,  if  the  friend  take  merchant  vessel  belonging  to  a  citizen 
it,  he  may  lawAilly  confiscate,  and  by  of  Pennsylvania. 
that  confiscation  alone  the  whole  pen-  In  the  case  of  The  Exchange,  the 
alty  of  the  law  is  satisfied."  Bynker-  principle  that  a  vessel  bearing  the 
shoek,  Quaastiones  juris  public!,  lib.  i.  flag  and  commission  of  a  belligerent 
c.  X.  p.  181 ;  Duponceau's  Translation,  power  was  not  within  the  local  juris- 
p.  75.  diction  of  the  neutral  law,    though 

Nor  is  it  deemed  a  crime  on  the  claimed  by  citizens  of  the  neutral 
part  of  a  neutral  to  take  a  commission  country  as  having  been  forcibly  taken 
from  one  of  the  belligerents.  In  the  from  them,  as  prize,  contrary  to  inter- 
case  of  the  denunciation  as  pirates  by  national  law,  was  fiilly  upheld  on  ap- 
the  government  of  the  United  States,  peal  by  the  Supreme  Court  of  the 
at  the  commencement  of  the  war  of  United  States.  Cranch's  Rep.  vol. 
secession,  of  all  who  engaged  in  Con-  vii.  pp.  136,  147,  1812 ;  Schooner 
federate  privateers,  it  was  intimated  Exchange  v,  McFadden  and  others, 
in  the  debate  in  the  House  of  Lords  Lawrence's  Wheaton,  201,  725. 
(May  16,  1861),  that  if  an  English  The  private  armed  vessel  of  a  for- 
subject  thus  engaged  was  convicted  eign  friendly  power  may  claim  the 
and  executed  for  piracy,  it  would  same  immunities  and  is  as  free  from 
afford  a  ground  for  international  re-  the  jurisdiction  of  our  courts  as  if  she 
clamation.    Parliamentary  Debates,  were  a  national  vessel.    L'Invincible, 

[After  the  close  of  the  war,  the  1  Wheat.  238,  252, 1816.    The  princi- 

United   States  government   declined  pies  of  the  proclamation  were  incor- 

to  prosecute  Semmes,  captain  of  the  porated  in  a  law  of  Congress  passed 

Alabama,  on  the  ground  that  it  could  in  1794,  which,  after  being  extended 

not  sanction  the  view  that  privateer-  in  1797,  was  perpetuated  by  the  Act 

ing  with  a  belligerent  commission  is  of  24th  April,  1800. 

piracy.    See  Letters  of  Mr.    Bolles,  It  was  during  the  continuance  of 

Solic.  of  the  Navy,  Atlantic  Monthly,  this  act  that  the  trial  of  Smith  and 

July     and     August,    1872.      Supra,  Ogden  was  held,  for  being  concerned 

2  1864.]  in  the  expedition  of  Miranda  against 

But  although  the  United  States  ex-  the  dominions  of  the  king  of  Spain,  in 
ercised  the  right  of  restoring  property  South  America.  The  defence  pro- 
captured  under  the  circumstances  be-  posed  to  establish  that  the  expedition 
fore  indicated,  they  have  invariably  had  been  instituted  with  the  concur- 
maintained  the  extra-territoriality  of  rence,  if  not  at  the  suggestion,  of  the 
ships  of  war,  whether  public  armed  government  of  the  United  States,  and 
vessels  or  privateers,  having  a  com-  for  that  purpose  summoned  as  wit- 
mission  from  their  sovereign,  and  in  nesses  the  Secretary  of  State  and 
restoring  the  prizes  have  always  re-  other  principal  members  of  the  ad- 
fused  any  damages  or  costs  as  against  ministration.  These  officers,  in  a 
the  captors.  communication    to    the    court,    ex- 

In  the  case  of  U.  S.  v,  Peters,  3  pressed  their  inability  to  attend  on 

Dallas  Rep.  121, 1795,  a  prohibition  account  of  public  duties,  but  proposed 
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that  their  testimony  should  be  taken  minister  in  London,  and  the  contempo- 
by  commission,  to  which  the  defen-  raneous  langoa^  of  the  Duke  of  Bas- 
dants  revised  to  assent,  but  asked  for  sano  to  our  minister  in  France  was 
compulsory  process,  and  that  the  case  similar),  said :  "  I  have  uniformly 
might  be  deferred  until  their  attend-  maintained  the  unquestionable  right 
ance.  The  court  decided  that  their  of  his  Majesty  to  resort  to  the  fullest 
testimony  would  be  immaterial,  inas-  measures  of  retaliation,  in  conse- 
much  as  the  previous  knowledge  or  quence  of  the  unparalleled  aggres- 
approbation  of  the  President  to  the  sions  of  the  enemy,  and  to  retort  upon 
illegal  acts  of  a  citizen  could  afford  that  enemy  the  evils  of  his  own  injus- 
him  no  justification  for  the  breach  of  tice ;  and  have  uniformly  contended 
a  constitutional  law.  The  President's  that  if  the  third  parties  suffer  from 
duty  is  faithfully  to  execute  the  laws,  these  measures,  the  demand  of  repa- 
and  he  has  no  such  dispensing  power,  ration  must  be  made  to  that  power 
But  although  the  charge  of  the  judge  which  first  violates  established  usages 
was  strongly  against  the  defendants,  of  war  and  the  rights  of  neutral 
and  there  was  no  question  as  to  the  States  " 

law,  the  jury  returned  a  verdict  of  At  this  time  the  interchange  of 
not  guilty.  Trial  of  Smith  and  Og-  commodities  required  for  the  use  of 
den,  p.  237.  the    respective   belligerents  was    ef- 

The  difficulties  with  France,  to  fected  through  a  direct  trade  by 
which  we  have  adverted,  were  not  licenses,  of  which  England  granted, 
solved  till  the  abrogation  of  all  treat-  in  1809,  16,000.  Lawrence's  Wheat, 
ies  with  her  and  the  quasi  war  of  p.  835. 

1798,  which  was  terminated  by  the  The  revolutionary  movements  in 
treaty  of  1800.  Nor  did  that  treaty,  Spanish  America,  which  commenced 
nor  the  exceptional  indemnification  in  1810,  afforded,  after  the  termination 
provided  by  the  conventions  of  Louis-  of  our  war  with  England  in  1815,  oc- 
iana,  terminate  our  controversies  re-  casion  for  encouragement  to  our  citi- 
specting  the  rights  and  duties  of  zens  to  take  part,  especially  in  the 
neutrals.  fitting  out  of  privateers,  which  were 

From  the  end  of  the  last  century  to  complained  of  by  Spain  as  violative 
the  termination  of  our  War  of  1812  of  our  neutrality.  An  amended  act 
with  England,  there  were  few  occa-  of  neutrality,  giving  preventive  pow- 
sions  on  which  we  could  well  be  ers,  was  passed  3d  March,  1817,  all 
called  on  to  fulfil  as  neutrals,  inter-  the  provisions  of  which  were  incor- 
national  obligations.  England,  mis-  porated  in  the  Act  of  20th  April,  1818, 
tress  of  the  ocean,  the  dominion  of  which  repeals  the  several  acts  of  1794, 
the  European  continent  was  secured  1797,  1800,  and  1817. 
to  France,  and  it  would,  from  their  There  is  a  change  in  the  first  section, 
orders  in  council  and  imperial  de-  which  extends  the  prohibition  to  citi- 
crees,  seem  that  they  deemed  that  zens  of  the  United  States,  within  the 
they  had  a  common  interest  in  extin-  territory  or  jurisdiction  of  the  same, 
guishing  neutral  rights.  The  out-  from  accepting  or  exercising  a  commis- 
rages  of  one  belligerent  constituted  sion  to  serve  a  foreign  prince  or  State 
an  acknowledged  sanction  for  the  cor-  by  land  or  sea. 
respondent  acts  of  the  other.  The  existing  law,  according  to  the 

Thus  Mr.  Canning,  in  a  note  of  summary  of  it  as  given  by  Chancellor 
22d  September,  1808  (to  Mr.  Pinkney,   Kent  (1  Kent's  Commentaries,  p.  128), 
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and  adopted  by  Wheaton  (Lawrence's  mercial  transactions,  was  constantly 

Wheaton,  p.  729),  declares  it  to  be  a  occurring.    Reference  may  be  made  to 

misdemeanor   for  any  person  within  the  case  known  as  The  Santissima 

the  jurisdiction  of  the  United  States  Trinidad,  which  illustrates  both  the 

to  augment  the  force  of  any  armed  validity  of  the  sale  of  a  vessel  as  a 

vessel  belonging  to  one  foreign  power  commercial  transaction,  even    when 

at  war  with  another  power  with  whom  sent  abroad  to  seek  a  market,  and  the 

they  are  at  peace ;  or  to  hire  or  enlist  duty  of  restoring  property  taken  by 

troops  or  seamen  for  foreign  military  that  same  vessel  after  her  sale  and 

or  naval  services,  or  to  be  concerned  in  subsequent  augmentation  of  her  arma- 

fitting  out  any  vessel  to  cruise  or  com-  ment  in  an  American  port.    In  that 

mit  hostilities  in  foreign  service  against  case,  Judge  Story  shows  that  the  sale 

a  nation  at  peace  with  them ;  and  the  of  armed  ships  of  war  has  never  been 

vessel  in  the  latter  case  is  made  sub-  held  to  be  contrary  to  law  in  America, 

jectto  forfeiture.  The  President  is  also  as  it  will  appear  that  it  never  was  in 

authorized  to  employ  force  to  compel  England,  till  after  her  Neutrality  Act 

any  foreign  vessel  to  depart,  which  by  of  1870.  The  case  was  that  of  a  vessel 

the  law  of  nations  or  treaties  ought  not  called  The  Independencia,  which  had 

to  remain  within  the  United  States,  been  equipped  for  war,  was  armed 

and  to  employ  generally  the  public  with  twelve  guns,  and  had  been  sent 

force  in  enforcing  the  duties  of  neu-  from  the  port  of  Baltimore  avowedly 

trality  prescribed  by  law.      Revised  upon  a  voyage  to  the  northwest  coast. 

Statutes,  a  1033  et  seq,  but  in  reality  to  Buenos  Ayres,  then 

It  is  to  be  noted  that  it  is  equally  at  war  with  Spain,  with  instructions 

unlawful  to  fit  out  ships  against  an  in-  to  the  supercargo  to  sell  her  to  the 

surgent  government  as  it  is  to  fit  them  Buenos  Ayres  government  if  he  could 

out  for  the  insurgent.  obtain  a  certain  price.    She  was  sold 

The  complaints,  notwithstanding  the  to  that  government,  and,  having  been 
passing  of  this  act,  against  the  United  commissioned,  was  sent  to  sea  and 
States  by  Spain  and  Portugal,  were  made  prizes.  She  afterward  put  into 
not  unlike  those  which  were  made  an  American  port,  and  having  there  re- 
by  the  United  States  against  England  ceivedan  augmentation  of  her  forces  again 
during  our  late  civil  war.  The  courts  put  to  sta  and  captured  a  prize.  The 
looked  to  the  political  department  of  validity  of  this  prize  was  questioned 
the  State  to  determine  who  were  enti-  in  the  suit  on  two  grounds :  1.  That 
tied  to  belligerent  rights,  and  whether  the  sale  of  the  vessel  to  a  foreign  gov- 
or  not  a  formal  recognition  of  indepen-  emment  by  American  citizens,  for  the 
dence  had  taken  place ;  and  they  at-  purpose  of  being  used  in  war  against 
tempted  to  apply  the  same  principles  a  belligerent  with  whom  the  United 
as  were  applied  in  General  Washing-  States  were  at  peace,  was  a  violation  of 
ton's  administration  to  the  cases  of  neutrality  and  illegal.  2.  Because  the 
captures  made  either  within  our  terri-  capture  had  been  made  after  an  aug- 
torial  jurisdiction  or  by  vessels  fitted  mentation  of  the  force  of  the  vessel  in 
out  in  our  ports.  The  same  difficulty  a  port  of  the  United  States.  The  cap- 
of  distinguishing,  especially  as  to  fit-  ture  was  held  invalid  on  the  latter 
ting  out  vessels  of  war,  between  acts  ground.  Upon  the  first  the  judge  de- 
done  in  furtherance  of  the  military  livered  judgment  as  follows : 
aid  to  a  belligerent,  and  those  which  ''The  question  as  to  the  original 
came  fairly  within  the  scope  of  com-  illegal  armament  and  outfit  of  the  In- 
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dependencia  may  be  dismiseed  in  a  of  the  preparations,  but  the  intent 
few  words.  It  is  apparent  that  though  with  which  the  particular  acts  are 
equipped  as  a  vessel  of  war  she  was  done.  The  intent  is  all.  Is  the  intent 
sent  to  Buenos  Ayres  on  a  commercial  one  to  prepare  an  article  of  contraband 
adventure,  contraband,  indeed,  but  in  merchandise  to  be  sent  to  the  market 
no  shape  violating  our  laws  or  our  of  a  belligerent,  subject  to  the  chances 
national  neutrality.  If  captured  by  a  of  capture  and  of  the  market  ?  On  the 
Spanish  ship  of  war  during  the  voyage,  other  hand,  is  it  to  fit  out  a  vessel 
she  would  have  been  justly  condemned  which  shall  leave  our  port  to  cruise 
as  good  prize  for  being  engaged  in  a  immediately  or  ultimately  against  the 
trafSc  prohibited  by  the  law  of  nations,  commerce  of  a  friendly  nation  ?  The 
But  there  is  nothing  in  our  laws  or  in  latter  we  are  bound  to  prevent,  the 
the  law  of  nations  that  forbids  our  former  the  belligerent  must  prevent." 
citizens  from  sending  armed  vessels  as  The  public  history  of  the  United 
well  as  munitions  of  war  to  foreign  States  contains  several  instances  in 
ports  for  sale.  It  is  a  commercial  ad-  which  the  President  has  felt  himself 
venture  which  no  nation  is  bound  to  obliged  to  call  by  proclamation  the 
prohibit,  and  which  only  exposes  the  attention  of  the  citizens  to  expeditions 
person  engaged  in  it  to  the  penalty  of  menaced  against  foreign  countries,  and 
confiscation.  Supposing,  therefore,  the  to  warn  them  of  the  consequence  of 
voyage  to  have  been  for  commercial  disobedience  to  the  provisions  of  the 
purposes,  and  the  sale  at  Buenos  Ayres  neutrality  acts, 
to  have  been  a  6ond/(20  sale  (and  there  During  the  Crimean  War  it  was 
is  nothing  in  the  evidence  before  us  to  necessary  to  apply  the  provisions  of 
contradict  it),  there  la  no  pretence  to  that  act  to  the  case  of  enlistments 
say  that  the  original  outfit  on  the  voy-  made  or  attempted  to  be  made  for  the 
age  was  illegal,  or  that  a  capture  made  British  armie».  Supra,  i  1904. 
after  the  sale  was  for  that  cause  alone  In  1856,  in  consequence  of  the  com- 
invalid."    7  Wheat.  283.  plicity  as  understood  and  maintained 

Besides  the  invalidity  of  the  cap-  by  the  American  government  of  the 
tures  made  by  the  Independencia  sub-  British  minister,  Mr.  Crampton,  and 
sequent  to  the  increase  of  her  arma-  of  the  consuls  at  ]New  York,  Philadel- 
ment,  other  cases  of  action  under  the  phia,  and  Cincinnati,  with  reference  to 
Act  of  1818  may  be  noticed ;  La  Con-  the  arrangements  tor  the  enlistment  of 
ception,  6  Wheat.  2S5,  1821 ;  Amis  tad  persons  resident  in  the  United  States 
de  Rues,  5  Ibid.  385, 1820 ;  The  Bello  to  serve  in  the  British  army  in  the 
Corrunes,  6  Ibid.  152,  1821 ;  The  Crimea,  in  violation  of  the  neutrality 
Fanny,  9  Ibid.  658,  1824 ;  and  especi-  law  of  the  United  States,  as  construed 
ally  The  Gran  Para,  7  Ibid.  471,1822.  by  the  American  government,  the 
To  meet  the  case  of  the  Canada  in-  President  determined  to  send  to  Mr. 
surgents  in  1838  a  special  act  of  Con-  Crampton  his  passport,  and  to  revoke 
gress  was  passed.  Statutes  at  Large,  the  exequatur  of  the  three  consuls, 
vol.  V.  p.  211.  Annual  Register,  1856,  p.  277 ;    34th 

In  the  case  of  The  Meteor,  libelled  Cong,  let  Sess.  H.  R.  Ex.  Doc.  No. 
in  1866  at  New  York,  Betts,  Judge,   107. 

says :  *'  As  to  the  preparing  of  vessels  The  Franco-German  war  did  not 
within  our  jurisdiction  for  subsequent  terminate  without  exposing  the  United 
hostile  operations,  the  test  we  have  States  to  some  embarrassment,  on  the 
applied  is  not  the  extent  and  character  ground  of  the  sale  to  France  of  muni- 
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tions  of  war,  which,  whether  or  not  (1819),  was  entitled,  "An  Act  to  pre- 

the  property  of  the  government  at  the  vent  the  Enliating  or  Engagement  of 

time  of  the  exportation,  had  shortly  his  Majesty's  Subjects    to   serve   in 

before  been  in  the  public  arsenals.  Foreign  Service,  and  the  fitting  out 

The  termination  of  the  civil  war  left  or  equipping  in  his  Majesty's  Domin- 
the  United  States  in  possession  of  a  ions.  Vessels  for  Warlike  Purposes, 
vast  quantity  of  materials  of  war,  for  without  his  Majesty's  License."  This 
which  they  had  no  use.  The  British  law  was  passed  to  carry  out  the  obli- 
minister  at  .Washington  wrote:  "A  gations  contracted  by  the  treaty  of 
series  of  public  sales  of  surplus  guns,  1812  with  Spain,  in  reference  to  the 
rifles,  and  other  arms  took  place  at  revolutionary  movements  then  going 
New  York.  Large  quantities  were  on  in  Spanish  America, 
bought  by  French  agents,  were  taken  It  was  after  a  very  severe  struggle, 
on  board  French  ships  direct  from  the  and  mainly  by  the  great  power  of  Mr. 
arsenal  at  Governor's  Island,  and  were  Canning,  carried  through  parliament, 
paid  for  through  the  French  consul."  Public  feeling,  however,  was  generally 
Mr.  Thornton  to  Lord  Granville,  1868,  averse  to  it,  and  a  notion  that  it  as- 
State  papers,  Ixxi.  202.  sisted  the  despotic  powers  of  Europe 

At  the  session  of  the  Beichsrath,  in  repressing  the  efforts  of  their  sub- 

which  followed  the  sale  to  France  of  jects  to  obtain  constitutional  liberty 

munitions  of  war  taken  from  Ameri-  prevailed.    It  is  a  very  remarkable 

can  arsenals,  it  was  proposed  in  the  fact  that  no  public  prosecution  of  an 

Commission  of  Foreign  Affairs  to  sup-  offender  against  the  provisions  of  the 

press  the  appropriations  for  the  mis-  statute  appears  to  have  been  formally 

sion  to  the  United  States.    This  was  conducted  by  order  of  the  government 

prevented    by   the    intervention   of  in  a  court  of  justice  until  the  period 

Prince  Bismarck,  who,  avowing  that  of  the  recent  American  civil  war;  that 

a  casus  belli  existed,  said,  as  it  was  un-  is,  nearly  fifty  years  after  the  p^issing 

worthy  of  great  nations  to  utter  men-  of  the   act.    Phillimore  Commenta- 

aces  without  giving  effect  to  them,  ries  on  International  Law,  vol.  i.  p. 

Germany  had  no  alternative  but  war  466. 

or  silence;  and  as  it  was  not  consist-  Mr.  Baron  Channell,  in  the  case  of 

ent  with  his  policy  to  go  to  war  with  The  Alexandra,  said :   "  The  foreign 

America,  he  requested  that  nothing  Enlistment  Act,  particularly  the  sev- 

further  should  be  done  in  the  matter,  enth    section,    is    very   imperfectly 

Albany  Law  Jour,  vol.  xi.  p.  28,  note,  worded.    There  is  no  doubt  that  it 

There  were  not  wanting  also  com-  was  in  a  great  measure,  but  with  what 
plaints  by  Prussia  of  the  violation  of  appeared  to  me  very  important  varia- 
neutrality,  in  matters  of  contraband,  tions,  penned  from  an  act  of  the 
against  England,  though  not  by  the  United  States,  passed  in  Congress, 
direct  action  of  her  government;  and,  1792,  and  re-enacted  in  1818."  This, 
as  we  shall  see,  the  embarrassments  vessel  was  built  at  Liverpool,  nomi- 
to  which  both  governments  had  ex-  nally  for  Frazer,  Trenholm  and  Com- 
posed themselves  in  this  particular  pany.  She  was,  after  being  launched, 
contribute,  not  a  little,  to  the  indefi-  immediately  taken  to  a  public  dock 
nite  postponement  of  any  efforts  to  for  completion.  According  to  the  evi- 
bring  the  three  rules  of  the  Alabama  deuce  at  the  trial,  she  was  apparently 
treaty  to  the  notice  of  other  powers.  built  for  war  but  not  for  commerce. 

The  Act  of  59  George  III.  c.  69  but  might  have  been  used  as  a  yacht. 
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At  the  trial,  which  took  place  before  commission  was  appointed  consisting 
the  Chief  Baron  of  the  Court  of  Ex-  of  some  of  the  most  eminent  English 
chequer,  on  an  information  by  the  jurists,  including  Phiilimore,  Twiss, 
attorney-general,  the  jury  found  for  and  Vernon  Harcourt,  all  high  author- 
the  defendants.  The  question  was  ities  on  international  law,  and  to  which 
left  to  the  jury  by  the  Chief  Baron  as  Mr.  Abbot  (now  Lord  Tenterden)  was 
follows :  "  Was  there  any  intention  attached  in  the  capacity  that  he  held 
that  in  the  port  of  Liverpool,  or  in  to  the  High  Commission  at  Washing- 
any  other  port,  she  should  be  either  ton.  The  result  of  their  labors  was 
equipped,  furnished,  fitted  out,  or  embodied  in  the  Act  of  9th  of  August, 
armed  with  the  intention  of  taking  1870,  the  passage  of  which  was  has- 
part  in  any  contest  ?  If  you  think  the  tened  by  the  Franco-Prussian  war. 
object  was  to  equip,  furnish,  fit  out,  This  act  prohibits  the  building,  or 
or  arm  that  vessel  at  Liverpool,  then  causing  to  be  built,  by  any  person 
that  is  a  sufficient  matter.  But  if  you  within  her  Majesty's  dominions  any 
think  the  object  really  was  to  build  a  ship  with  intent  or  knowlege  of  its. 
ship  in  obedience  to  an  order  and  in  being  employed  in  the  military  or 
compliance  with  a  contract,  leaving  naval  service  of  any  foreign  State  at 
to  those  who  bought  it  to  make  what  war  with  any  friendly  State ;  issuing 
use  they  thought  fit  of  it,  then  it  ap-  or  delivering  any  commission  for  any 
pears  to  me  that  the  Foreign  Enlist-  such  ship ;  equipping  any  such  ship, 
ment  Act  has  not  in  any  degree  been  or  dispatching  or  causing  any  such 
broken."  The  Neutrality  of  Great  ship  to  be  dispatched  for  such  pur- 
Britain  during  the  American  Civil  pose.  It  is  deserving  of  notice  that 
War,  Montague  Bernard,  c.  xiii.  p.  Mr.  Vernon  Harcourt  dissented  to 
355.  The  arguments  on  the  motion  thatportionof  the  Report  of  the  Com- 
to  discharge  the  rule  are  in  Atty.-Gen.  missioners  that  applied  to  the  prohibi- 
V.  Sillem,  2  Hurl.  &  C.  431.  tion  of  ship-building.    Jurisdiction  in 

Contrary  to  the  course  of  the  United  cases  under  the  act  is  given  to  the 

States,  in  confiding  the  execution  of  Court  of  Admiralty,  which  is  not  the 

her  neutrality  acts,  including  that  of  least  important   amendment  of  the 

1818,  to    the    admiralty  courts,  the  law. 

English  Act  of  1819  gave  jurisdiction  The  most  interesting  question  afiect- 

to  the  common  law  courts ;  and  the  ing  the  obligations  of  neutrals  and 

case  of  The  Alexandra,  which  was  belligerents,  during  the  war  of  seces- 

formally  decided  in  favor  of  the  de-  sion,  grew  out  of  the  reclamations  of 

fendant,  though  the  opinions  of  the  the  United  States,  in  their  character 

judges  of  the  Court  of  Exchequer  of  belligerents,  against  England,  who, 

were  divided  on  a  technical  question  it  was  contended,  had  failed  to  fiilfii 

of  construction,  produced  an  irritation  her  neutral  obligations.    The  merits 

in  the  minds  of  the  American  people  of  the  controversy  it  is  not  intended 

which  neither  the  decision,  in  a  con-  here   to    discuss.    That  the  United 

trary  sense,  of  a  Scotch  court,  nor  States  had  at  least  a  joriTTid /ocie  claim 

even  the  interference  of  the  govern-  for  indemnity  is  implied  from  the 

ment  mth  the  purchase  of  the  Anglo-  terms  of  1st  Article  of  the  Treaty  of 

Chinese  squadron,  supposed  to  be  in-  Washington  of  1871,  expressing  the 

tended  for  the  South,  had  any  effect  regret  of  her  Majesty's  government 

in  allaying.  "  for  the  escape,  under  whatever  dr- 

So  far  back   as   January,   1867,  a  cumstances,   of    the    Alabama    and 
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other  vessels  from  British  ports,  and  any  violation  of  the  foregoing  obliga- 
for  the  depredations  committed  by  tions  and  duties." 
those  vessels,"  and  from  their  refer-  While  prescribing  these  rules  the 
ring  what  was  called  the  Alabama  British  members  of  the  High  Commis- 
Claims  to  a  tribunal  of  arbitration,  sion  caused  to  be  inserted  in  the  treaty. 
Distinguished  as  were  the  members  of  that  "  her  Majesty's  government  can- 
the  High  Commission,  as  well  as  the  not  assent  to  the  foregoing  rules  as  a 
Commissioners  at  Geneva  to  whom  statement  of  principles  of  international 
the  adjudication  of  these  claims  was  law,  which  were  in  force  at  the  time 
referred,  the  value  of  the  whole  pro-  when  the  claims  mentioned  in  art.  1 
ceedings,  as  precedents  in  the  public  arose ;  but  that  her  Majesty's  govem- 
law  of  nations,  is  greatly  impaired  by  menf  in  order  to  evince  its  desire  of 
,  the  anomalous  course  prescribed  to  strengthening  the  friendly  relations 
the  arbitrators.  Instead  of  taking  between  the  two  countries  and  of  mak- 
the  law  of  nations  as  their  sole  guide,  ing  satisfactory  provision  for  the  fu- 
they  were  to  be  governed  by  three  ture,  agrees  that  in  deciding  the  ques-. 
rules,  which  the  parties  had  agreed  tions  between  the  two  countries  arising 
upon  as  rules  to  be  taken  as  applica-  out  of  those  claims,  the  arbitrator 
ble  to  the  case,  and  by  "  such  princi-  should  assume  that  her  Majesty's  gov- 
ples  of  international  law  not  inconsis-  emment  had  undertaken  to  act  upon 
tent  therewith,  as  the  arbitrators  shall  the  principles  set  forth  in  these  rules." 
determine  to  be  applicable  to  the  **  And  the  High  Contracting  Parties 
cases."  agree  to  observe  these  rules  as  between 

The  rules  thus  adopted  were  as  fol-  themselves  in  future,  and  to  bring 
lows :  them  to  the  knowledge  of  other  mari- 

''A  neutral  government  is  bound:  time  powers,  and  to  invite  them  to 
First,  to  use  due  diligence  to  prevent  accede  to  them." 
the  fitting  out,  arming,  or  equipping,  Before  an  award  had  been  rendered, 
within  its  jurisdiction,  of  any  vessel  an  attempt  was  made  to  carry  out  the 
which  it  has  reasonable  ground  to  be-  provision  of  the  trettty,  which  requires 
lieve  is  intended  to  cruise  or  carry  on  the  communication  of  the  three  rules 
war  against  a  power  with  which  it  is  to  other  powers,  asking  their  adoption 
at  peace ;  and  also  to  use  like  dili-  of  them.  It  had  been  proposed  to 
gence  to  prevent  the  departure  from  its  present  them  in  identical  notes.  A 
jurisdiction  of  any  vessel  intended  to  delay  arose  from  the  apprehension  that 
cruise  or  carry  on  war  as  above,  such  the  stipulation  of  the  second  rule, 
vessel  having  been  specially  adapted,  "  not  to  permit  or  suffer  either  bellig- 
in  whole  or  in  part,  within  such  juris-  erent  to  make  use  of  its  ports  or  waters 
diction,  to  warlike  use.  as  the  base  of  naval  operations  against 

"  Secondly,  not  to  permit  or  suffer  the  other,  or  for  the  purpose  of  the 
either  belligerent  to  make  use  of  its  renewal  or  augmentation  of  military 
ports  or  waters  as  the  base  of  naval  supplies,orarms,  or  the  recruitment  of 
operations  against  the  other,  or  for  the  men,"  might  be  interpreted  contrary 
purpose  of  the  renewal  or  augmenta-  to  the  acknowledged  practice  of  the 
tion  of  military  supplies  or  arms,  or  two  contracting  parties,  especially  in 
the  recruitment  of  men.  the  Franco-German  war,  as  a  general 

"  Thirdly,  to  exercise  due  diligence  prohibition  of  the  sale  of  munitions  of 
in  its  own  waters,  and  as  to  all  per-  war  by  neutrals  to  belligerents.  The 
sons  within  its  jurisdiction  to  prevent  two  parties  were  agreed  that  the  rule 
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should  not  be  presented  to  foreign  and  of  the  United  States  would  be 
powers  for  their  acceptance  without  an  placed  if  they  submitted  to  other 
explanation  which  would  prevent  such  States  a  series  of  rulings  as  to  the 
a  conclusion  and  which  would  restrain  meaning  of  which  they  entirely  dif- 
their  operation  to  those  acts  which  are  fered.  Earl  Granville  fiirthermore  in- 
done  for  the  service  of  a  vessel  cruising  sisted  that,  while  the  English  govern- 
or carrying  on  war,  or  intending  to  ment  is  not  at  all  disposed,  as  it  ap- 
cruise  or  carry  on  war  against  another  pears  especially  from  the  debates  in 
belligerent,  and  that  they  should  not  parliament,  to  accept  all  the  decisions 
extend  to  cases  where  military  supplies  of  the  tribunal  at  Geneva,  the  presen- 
or  arms  are  exported  for  the  use  of  a  tation  of  the  three  rules  to  "  the  great 
belligerent  power  from  neutral  ports  powers  "  would  probably  be  considered 
or  waters  in  the  ordinary  course  of  as  an  acceptance  of  its  interpretation 
commerce.  To  formalize  a  new  clause  of  them,  and  inevitably  induce  the  re- 
in a  manner  acceptable  to  England  and  jection  of  the  three  rules  by  all  these 
America  had  not  been  practicable  be-  powers. 

fore  the  interruption  of  the  correspon-  The  President,  in  pursuance  of  their 
clence  in  1872.  resolution  of  June  3,  1878,  submitted 

It  was  not  resumed  till  June,  1878.  to  the  Senate,  January  13, 1879,  the 
:after  the  diflSculties  of  agreement  had  correspondence  between  the  govern- 
been  increased  by  the  exaggerated  con-  ments  of  the  United  States  and  Great 
struction  given  by  the  arbitrators  to  Britain  in  regard  to  inviting  other 
the  terms  of  the  rules.  "  The  due  maritime  powers  to  accede  to  the  three 
diligence,"  they  say,  "  referred  to  in  rules.  The  last  note,  which  was  from 
the  first  and  third  of  the  said  rules,  Mr.  Fish  to  Sir  Edward  Thornton, 
ought  to  be  exercised  by  neutral  gov-  bears  date  September  18, 1876.  The 
•ernments  in  exact  proportion  to  the  correspondence  clearly  establishes  that 
risks  to  which  either  of  the  belligerents  there  was  no  disposition  on  the  part  of 
may  be  exposed,  from  a  failure  to  fulfil  the  two  powers,  least  so  on  the  part  of 
the  obligations  of  neutrality  on  their  Great  Britain,  to  make  the  submission; 
part;"  and  that  '^ the  circumstances  and  from  the  subsequent  silence  we 
out  of  which  the  facts  constituting  the  are  to  infer  that  the  three  rules  are  to 
subject  matter  of  the  present  contro-  be  deemed  limited  in  their  operation 
versy  arose  were  of  a  nature  to  call  to  the  single  matter  of  the  Alabama 
for  the  exercise,  on  the  part  of  her  Claims,  and  as  withdrawn  from  any 
Britannic  Majesty's  government,  of  all  proposed  reform  of  the  law  of  nations, 
possible  solicitude  for  the  observance  It  may  be  added  that  there  was  a  con- 
of  the  rights  and  duties  involved  in  viction  on  the  part  of  both  govem- 
the  proclamation  of  neutrality  issued  ments  that  they  could  not  receive  the 
by  her  Majesty  on  the  31st  of  May,  assent  of  a  single  State.  Austria  and 
1861.  Germany  had  early  given  instructions 

A  dispatch  of  Earl  Granville,  allud-  to  that  effect.  Parliamentary  Papers, 
ing  to  the  proposition  of  Mr.  Fish  to  1874 ;  Congressional  Documents  (Sen- 
submit  the  three  rules  to  the  maritime  ate),  Ex.  Doc.  No.  26 ;  45th  Cong.  3d 
powers,  refers  to  the  embarrassments  Session,  1879. 

which  resulted  from  the  presentation  These  rules,  however,  after  having 
to  the  commission  of  the  indirect  been  greatly  modified  by  Bluntschli 
claims,  and  to  the  difficult  position  in  and  other  continental  jurists,  received, 
which  the  representatives  of  England   in  1875,  the  assent  of  a  majority  of 
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the  members  of  the  institute  of  inter-  by  their  authors,  we  are  remitted  to 
national  law,  present  at  the  Hague,  the  laws  of  neutrality  as  understood 
Montague  Bernard,  Sir  Travers  Twiss,  before  the  attempt  to  define  neutral 
and  Professor  Lorimer,  opposed  their  obligations  by  municipal  or  by  con- 
adoption—the  last  named  declaring  ventional  law.  Though  it  is  conceded 
that  the  three  rules  of  Washington,  as  that  munitions  of  war  may  be  sold  in 
well  as  the  American  and  foreign  en-  a  neutral  country  to  be  used  against  a 
listment  acts  passed  under  the  influ-  nation  at  peace  with  it,  and  though  a 
ence  of  the  same  ideas,  are  bad  in  the-  ship  fitted  out  for  war  may  be  sent 
ory  and  inapplicable  in  practice.  across  the  ocean  to  seek  a  purchaser. 

The  English  publicists— Sir  Bobert  it  is  contended  that  she  cannot  be 
Phillimore,  in  his  Commentaries,  vol.  sold  at  home  to  a  belligerent.  There 
iii.,  and  Sir  Sherston  Baker,  in  his  can  be  no  other  ground  on  which  to 
able  notes  to  Halleck's  International  rest  the  distinction  than  that  which 
Law,  vol.  ii.  p.  189— would  seem  not  was  assumed  by  President  Washing- 
to  differ  from  their  countiymen  who  ton's  administration,  and  which  con- 
are  members  of  the  institute.  The  nects  itself  with  the  well-recognized 
latter  remarks :  "  The  better  opinion  rule  forbidding,  in  all  cases,  a  neutral 
seems  to  be  that  oppressive  and  im-  to  permit  his  territory  to  be  used  as 
practicable  obligations  would  be  im-  the  basis  of  hostile  operations  whether 
posed  on  neutral  nations,  if  the  prin-  by  sea  or  by  land.  It  was  against  the 
ciples  set  forth  as  the  basis  of  the  use  of  the  port,  not  against  the  sale  of 
award  and  the  interpretation  placed  ships,  that  the  proclamation  of  1798 
on  the  three  rules  were  acceded  to  in  was  directed.  It  was  from  confound- 
future  cases."  ing  the  right  to  build  and  sell  a  ship 

The  condition  of  belligerency  would  of  war  in  a  neutral   port,  with  the 
be  infinitely  preferable  to  that  of  neu-  equipment  and  dispatch  from  it  of  a 
trality  as  defined  by  the  conference  of  hostile  expedition,  that  all  the  diffi- 
Oeneva ;  and  the  due  diligence  pre-  culty  has  arisen, 
scribed   would   compel    the    United 

States,  whenever  they  were  neutrals.  The  prior  portions  of  this  note  are, 
to  maintain  a  naval  police  competent  as  I  have  stated,  by  Mr.  W.  B.  Law- 
to  cope  with  any  belligerent  forces,  rence.  I  have  discussed  the  question 
throughout  the  whole  extent  of  our  at  large  in  my  Commentaries  on  Amer- 
coasts,  both  on  the  Atlantic  and  Pa-  ican  Law,  (1884)  22  118  et  seq.  244. 
cific.  F.  W 

By  the  repudiation  of  the  three  rules 
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ABANDONMENT,  when  a  defence  to  attempt,  1865. 

ABANDONMENT  OF  DEPENDENTS,  1663  et  seq,    (See  Misoonducjt  ik 

Office.) 
ABATEMENT  OF  NUISANCE,  97, 1426, 1498  b. 
ABDUCTION  AND  KIDNAPPING. 

Indictment  must  conform  to  statatory  conditions,  586. 

woman  in  such  case  may  be  a  witness,  587. 

indictment  must  be  in  county  of  offence,  588. 

original  actors  are  all  principals,  589. 

kidnapping  and  "  inveiglement "  specifically  indictable,  590. 

ignorance  no  defence  to  indictment  for,  88. 

when  with  consent  of  girl  abducted,  1756, 1765. 

suggestions  for  defence,  561,  vol.  i. 
ABERRATION,  homicide  through,  317-18,  320. 
ABETTOR,  constituente  of,  219. 
ABORTION. 

Producing  an  abortion  is  an  offence  at  common  law,  592. 

woman  a  witness  for  the  prosecution,  598. 

consent  no  defence,  594. 

otherwise  as  to  necessity,  595. 

non-pregnancy  no  defence  to  indictment  for  attempt,  596. 

nor  non-potency  of  agency,  182, 1831. 

indictment  must  be  special,  599. 

evidence  inferential,  598. 

all  concerned  indictable,  599. 

homicide  incidental  to.  316,  323,  390,  430. 

conspiracy  to  commit,  1364. 

suggestions  for  defence,  p.  569,  vol.  i. 
ABSENCE,  proof  of,  in  bigamy,  1691. 
ABUSE  OF  ELECTIVE  FRANCHISE  (see  Elections). 
ABUSING  FEMALE  CHILDREN  (see  Rape,  Seduction). 
"  ACCELERATING  DEATH  "  is  homicide,  155  a. 
ACCESSARIES,  law  of,  as  to  attempts,  198,  223. 

venue  in  case  of,  287. 
ACCESSARYSHIP. 
StatuJUmf  Change9, 

Common  law  recently  modified  by  statutes,  205 
PrincipdU* 

Principal  in  first  degree  is  actual  perpetrator,  206. 

presence  is  not  necessary  when  causal  connection  is  immediate ;  e,  g,, 
when  agent  is  irresponsible,  207. 
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ACCESSARYSHIP— Ow^ntttfrf. 

accessary  before  the  fact  cannot  be  convicted  as  principal,  208. 

non-resident  party  may  be  liable  for  agent's  acts,  209. 

wife  not  ordinarily  co-principal  with  husband,  210. 

principals  in  the  second  degree  are  those  present  aiding  and  abetting,  211. 

mere  presence  does  not  involve  complicity,  211  a. 

capacity  to  execute  not  always  essential,  211  b. 

confederacy  must  be  real,  211  c. 

and  not  mere  sympathy,  211  d. 

if  principal  is  irresponsible,  indictment  should  not  be  for  aiding  and 
abetting,  212. 

confederacy  with  constructive  presence  may  constitute  principal,  213. 

but  act  must  result  from  confederacy,  214. 

in  duels  all  are  principals,  215. 

persons  abetting  suicide  are  principals  in  murder,  216. 

persons  executing  parts  of  crime  separately  are  principals,  217. 

persons  outside  keeping  watch  are  principals,  218. 

an  abettor  must  be  near  enough  to  give  assistance,  219. 

persons  confederating  for  wrongful  purpose  are  chargeable  with  inci- 
dental felony,  220. 

distinction  between  two  degrees  only  essential  when  punishment  yariea, 
221. 

conviction  of  principal  in  the  first  degree  not  a  condition  precedent  to 
trial  of  principal  in  second  degree,  222. 

in  misdemeanors  all  are  principals,  223. 

and  so  as  to  treason  at  common  law,  224. 
Accessaries  before  the  Fact 

Commanding  and  counselling  constitute  accessaryship  before  the  &ct,  225. 

several  instigators  may  be  combined,  225  a, 

must  be  causal  connection,  226. 

silent  acquiescence  is  not  counselling,  227. 

countermanded  advice  does  not  implicate,  228. 

accessary  not  liable  for  collateral  crime,  229. 

relative  guilt  of  accessary  and  principal,  230. 

assistance  must  be  rendered  knowingly  and  really,  231. 

detectives  not  accessaries,  231  a, 

may  be  accessary  before  the  fact  to  manslaughter,  232. 

accessary  before  the  fact  need  not  be  originator,  233. 

quantity  of  aid  immaterial,  234. 

conditions  of  time  immaterial,  235. 

grade  of  guilt  not  necessarily  the  same,  236. 

conviction  of  principal  no  longer  a  prerequisite,  237. 

indictment  must  particularize  offence,  238. 

verdict  must  specify  grade,  239. 

jurisdiction  of,  287. 

attempts,  240. 
Accessaries  after  the  Fact. 

An  accessary  after  the  fact  is  one  who  subsequently  assists  or  comforts 
the  felon,  241. 

knowledge  of  principal's  guilt  is  essential,  242. 
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wife  is  not  liable  as  accessary,  243. 

conviction  of  principal  primd/acie  evidence  of  guilt,  244. 

indictment  must  be  specific,  245. 
PrincipaUs  Liability  for  Agent, 

Where  the  agent  acts  directly  under  principal's  commands,  principal 
liable,  246. 

so  when  agent  is  in  line  of  principal's  business,  247. 

non-resident  principal  intra-territorially  liable,  248. 
Misprision. 

Misprision  of  felony  is  concealment  of  felony,  249. 
ACCIDENT,  how  far  a  defence,  169. 
ACCOMPLICE  (see  Accessary,  Decoy). 

ACQUIESCENCE  does  not  constitute  counselling  (see  Volenti  non  fit 
Injuria),  227.  " 

when  a  defence  in  rape,  568-60,  577. 

when  defence  to  an  attempt,  189. 
ACT,  GUILTY,  causation  of  (see  Causal  Connection). 

responsibility  for  (see  Insanity). 
ADMIRALTY  JURISDICTION,  limits  of,  269-72. 
ADMISSIONS,  weight  of,  in  proving  marriage,  1700. 
ADULTERATIONS,  when  indictable  at  common  law,  1120. 

ignorance  of,  no  defence,  88. 
ADULTERER,  guilty  of  larceny  in  stealing  husband's  goods,  917. 

homicide  of,  459. 
ADULTERESS,  guilty  of  larceny  in  stealing  husband's  goods,  917. 
ADULTERY. 
Definition. 

Ecclesiastical  law  in  this  respect  part  of  common  law,  1717. 

by  Roman  law  adultery  is  illicit  intercourse  with  married  women,  1718. 

by  ecclesiastical  law  it  is  a  sexual  violation  of  the  marriage  relation,  1719. 

in  the  United  States  definition  varies  with  local  statutes,  1720. 

when  statute  makes  "  adultery  "  alone  indictable,  it  includes  both  sexes, 
1721. 

living  in  adultery  implies  continuous  living,  1721  a. 
D^encea, 

Divorce  is  a  defence,  1722. 

but  not  desertion,  1723. 

nor  want  of  consent  in  participant,  1724. 

nor  local  or  foreign  custom,  1725. 

nor  "  honest  belief"  or  ignorance,  1726. 

nor  illusory  marriage  of  defendant,  1727. 
Indictment. 

Allegation  of  marriage  is  essential,  1728. 

"  commit  adultery  "  is  a  sufficient  description,  1729. 

defendants  may  be  joined,  1730. 

scienter  unnecessary,  1731. 
Hvidence. 

Marriage  must  be  proved  as  in  bigamy,  1732. 

adultery  to  be  inferentially  proved,  1738. 
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confessions  admissible,  1734. 

paramour  as  a  witness  for  defence,  1735. 

husband  and  wife  not  witnesses  at  common  law  against  each  other,  1736. 
Verdict, 

May  be  conviction  of  minor  offence,  1787 

one  defendant  only  can  be  convicted,  1787,  a. 
Attempts,  Solicitations. 

Attempt  to  commit  offence  indictable,  1788. 

when  solicitations  indictable,  179 

suggestions  for  defence,  p;  582.  vol.  ii. 
ADVICE,  when  counselling,  228. 
AFFIDAVITS,  false,  when  perjury,  1269. 

forgery  of,  682. 
AFFRAY,  when  indictable,  1551. 
"AFORETHOUGHT,"  meaning  of,  803. 
"AGAINST  THE  WILL,"  meaning  of  (see  Rape,  Robbeby). 
AGENT  (see  Principal). 

When  imputing  guilt  to  principal,  247. 

larceny  by,  960. 

embezzlement  by,  1049,  1054. 

meaning  of  term,  1053  a. 
AGENTS. 
Bailees,  and  others  appropriating  Goods  received  bond  fide. 

Statute  covers  cases  of  trustees  or  agents  fraudulently  appropriating 
goods  received  bond  fide  for  principal,  1049. 

if  case  is  larceny  at  common  law,  prosecution  fails,  1050. 

oJQScer  may  be  a  nomen  generalissimum,  1051. 

trustee  may  include  treasurer  of  bank,  1052. 

fraud  to  be  inferred  from  circumstances,  1058. 

agents,  1058  a, 

copartners  and  members  of  common  society  not  agents,  1054. 

"  bailee  "  to  be  used  in  restricted  sense,  1055. 

person  not  capable  of  contracting  may  be  bailee,  1056. 

goods  need  not  have  been  received  from  prosecutor,  1057. 

conversion  must  be  inconsistent  with  bailment^  1058. 

some  act  of  conversion  must  be  in  jurisdiction,  1059. 

indictment  must  conform  to  statute,  1060. 

special  conditions  of  particular  statutes  must  be  satisfied,  1061. 

at  common  law,  indictment  for  larceny  is  not  enough,  1062. 

evidence  inferential,  1062  a. 
AGENTS'  CRIMES,  when  imputable  to  principal,  278-9,  280 

when  personally  responsible,  94  a. 
AGGRAVATED  ASSAULTS,  enumeration  of,  640  a  et  seq, 
ALABAMA,  distinctive  views  as  to  statutory  homicide,  377,  note. 
ALABAMA  CASE,  effects  of  arbitration  as  to,  1901-5. 
ALCOHOL,  homicide  through  negligent  administering  of,  847. 
ALIENABLE  RIGHTS,  when  to  be  waived,  148. 
ALIENS,  when  indictable  for  treason,  1806. 

when  indictable  in  country  of  arrest,  281. 
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ALIENS  ABBOAD,  how  far  responsible  to  us,  284. 
ALLEGIANCE,  meaning  of,  1797. 

local,  when  ground  of  prosecution,  282. 
ALLUREMENTS,  not  attempts.  179. 
ALMS-HOUSE  KEEPER,  may  correct  inmate,  686. 
ALTERATIONS  OF  DOCUMENT,  may  be  forgery,  676. 
ALTERNATIVE  MALICE,  111. 
AMBASSADORS,  privileges  of,  282, 1899. 
AMENTIA,  effect  of,  34. 

AMERICAN  VESSELS,  jurisdiction  over,  270  et  seq. 
ANIMAL,  malicious  mischief  to,  1067, 1072,  1082  d. 
ANIMALS,  when  the  subject  of  larceny,  869. 

dangerous,  homicide  through,  357. 
ANIMUS  FURANDI  (see  Larceny). 
ANODYNES,  effect  of,  as  a  defence,  66. 
ANSWERS  IN  CHANCERY,  how  proved.  1309. 
APARTMENT,  burglary  in  (see  Burglary). 
APOTHECARY,  responsible  for  negligent  homicide,  366-8. 
APPARENT  ATTACK,  when  a  defence,  493,  606. 
APPARENT  MEANS,  when  indictable,  183. 
APPRENTICE,  may  be  corrected  by  master,  634. 

misconduct  to,  1563  et  seq. 
ARDENT  SPIRITS  (see  Intoxicating  Liquors). 
ARMS,  DANGEROUS,  when  wearing,  indictable,  1533,  1557. 
ARMY,  laws  governing,  294. 
ARREST,  homicide  during,  402,  414,  429. 
ARREST,  ILLEGAL,  may  be  resisted,  648 
ARSON. 
Burning f  what  constitutes,  826. 
Intent,  must  be  malicious,  829. 

to  be  inferred  from  facts,  831. 
Property  burned,  833. 

includes  house  and  contiguous  warehouse,  833. 
bam,  834. 

but  not  deserted  or  unfinished  dwelling,  835. 
Ovmership,  836. 
Indictmeniy  839. 

Burning,  with  intent  to  defraud  insurers,  843,  1894. 
Attempts,  844. 

suggestions  for  defence,  p.  740,  vol.  i. 
ARTISTIC  CRITICISM,  when  indictable,  1640. 
ASPORTATION  (see  Larceny),  928,  930. 
ASSAULT. 
An  assault  is  an  apparent  violent  attempt  to  do  hurt  to  another,  603. 

there  must  be  some  movement  toward  physical  violence,  604. 

frustration  no  defence,  605. 

apparent  ability  to  hurt  sufficient,  606. 

conditional  threat  of  force  may  be  an  assault,  607. 

assault  on  a  mass  of  people  is  assault  on  the  individuals,  608. 

intent  not  necessary,  608  a. 
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assault  may  be  inferred  from  facts,  609. 

administering  poison  may  be  an  assault,  610. 

yiolence  provocative  of  a  breech  of  the  peace  may  be  an  assault,  611. 

and  so  of  injurious  physical  attempts  on  persons  ignorant  of  act,  612. 

wrongful  abuses  of  authority  may  be  assaults,  613. 

apparent  effect  must  be  injurious,  614. 

no  defence  that  act  was  secret,  615. 

all  concerned  are  principals,  616. 

any  tactual  application  of  force  is  a  battery,  617. 
D^ence. 

Pendency  of  civil  prosecution  no  defence,  618. 

nor  are  words  of  provocation,  619, 

otherwise  as  to  misadventure  and  casus,  620. 

attacks  on  property  may  be  forcibly  repelled,  621. 

intruders  may  be  expelled  from  depot  or  other  grounds,  622. 

passenger  disobeying  rules  may  be  expelled  from  car,  623. 

persons  refusing  to  leave  may  be  expelled  from  house,  624. 

inn-keeper  has  this  right  as  to  visitors,  625. 

and  so  has  person  controlling  cemetery,  626. 

agent  may  eject  trespassers,  627. 

prior  assault  a  defence,  628. 

defence  of  relative  is  in  like  manner  justifiable,  629. 

exercise  of  legal  right  is  no  sufficient  provocation,  630. 

peace  and  other  officers  may  use  force,  630,  a, 

parents  have  right  of  proper  correction,  631. 

and  so  have  school-masters,  632. 

husband  at  common  law  may  coerce  wife,  633. 

so  of  master  as  to  servant,  and  so  as  to  officer  of  justice,  634. 

alms  and  poor-house  keepers  may  restrain  inmate,  635. 

assent  a  defence,  636. 
Indictment  and  Verdict. 

Enough  to  aver  assault  on  designated  party,  637. 

all  concerned  are  principals,  638. 

when  double  blow  is  given  both  parties  struck  may  be  joined,  639. 

battery  may  be  discharged  as  surplusage,  640. 
Assaults  with  Felonious  Intent, 

Classified  by  statute,  640  a. 

intent  to  kill  essential  to  indictments  for  assaults  with  intent  to  murder,  641. 

defendant  may  be  convicted  of  minor  offence,  but  not  in  cases  of  merger^ 
641  a. 

there  must  be  apparent  ability  to  consummate  attempt,  642. 

touching  not  necessary  to  offence,  643. 

in  indictment  particularity  of  specification  is  not  required.  644. 

right  of  self-defence  same  as  in  homicide,  645. 

indictment  must  conform  to  statute,  645  a. 

offence  a  misdemeanor  and  divisable,  645  b. 

all  parties  indictable,  645  c. 
Assaults  with  Dangerous  Weapons, 

Made  indictable  by  statute,  645  d, 
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ASSAULT—  QmHnued. 
A99auU8  on  Officers  when  in  ExecuHon  of  Duty, 

Illegal  official  action  may  be  forcibly  resisted,  646. 

oppressed  party  in  such  case  not  confined  to  a  resort  to  law,  647 

to  justify  arrest  process  must  be  legal,  and  must  be  notified,  648. 

ignorance  a  defence  to  indictment  for  resistance,  649. 

indictment  need  not  set  forth  process  in  detail,  650. 

municipal  and  police  officers  under  same  sanctions,  651. 

and  so  of  officers  charged  with  process,  652. 

officers  are  entitled  to  call  in  aid,  652  a. 
Assaults  in  other  delations. 

when  a  defence  to  homicide,  456,  472. 

conspiracy  to  commit,  1354. 

with  intent  to  ravish,  576. 

on  foreign  ministers,  1899. 

on  crew,  1871  et  seq, 

suggestions  for  defence,  p.  616,  vol.  i. 
ASSEMBLY,  unlawfiil,  when  indictable,  1535. 
ASSENT,  a  defence  to  assault,  636. 

when  a  defence  in  other  cases,  141  et  seq.     (See  Conbekt.) 
ASSIGNEE,  larceny  by  (see  Lakceny),  971. 
ASSIGNMENTS,  fraudulent,  1240. 
ASSISTANCE,  effect  of,  in  committing  crime,  211. 

responsibility  for  (see  Access aby),  231. 
ATHLETIC  SPORTS. 

Prize-fighters  liable  for  manslaughter  in  cases  of  non-malicious  killing, 
371. 

and  so  of  participants  in  unlawfiil  sports,  372. 

but  not  so  in  lawfiil  athletic  sports,  373. 

in  practical  jokes  responsibility  attaches,  373  a. 
ATTEMPTS. 
Offence  Oenerally. 

An  attempt  is  an  unfinished  crime  indictable  at  common  law  ,173. 

mere  words  do  not  constitute  an  attempt,  174. 

not  an  ofience  to  attempt  to  commit  a  non-indictable  offence;  attempts  to 
commit  suicide,  when  indictable,  175. 

attempt  at  negligence  not  indictable ;  intent  is  necessary  to  offence,  176. 

and  so  of  attempts  at  police  offences,  177. 

attempt  must  have  causal  relation  with  act,  178. 

solicitations  not  indictable,  179. 

mere  preparations  not  indictable  as  attempts,  180. 

the  attempt  must  have  gone  so  &r  that  the  crime  would  have  been  com- 
pleted but  for  extraneous  intervention,  181. 

means  must  be  apparently  suitable,  182. 

if  means  are  apparently  and  absolutely  unfit,  there  can  be  no  attempt, 
183. 

must  be  apparent  physical  capacity,  184. 

need  not  be  capability  of  success,  185. 

must  be  probable  object  within  reach,  186. 

abandoned  attempts  not  indictable,  187. 
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where  attempt  is  resisted,  it  may  be  independently  tried,  though  condnm- 

mation  is  yielded  to,  188. 
acquiescence  through  fraud  or  incapacity  no  bar,  189. 
Indictment 
In  indictments  for  attempts  the  laxity  permitted  in  assaults  will  not  be 

maintained,  190. 
nor  do  statutory  rulings  aifect  question  at  common  law,  191. 
indictment  must  aver  circumstances  of  attempt,  192. 
cumulation  of  facts  not  duplicity,  193. 
Jurisdiction, 

Attempts  cognizable  in  place  of  consummation,  195. 
Evidence, 
Intent  to  be  inferred  from  facts,  196. 
adaptation  makes  a  primd  facie  case,  197. 
Principals  and  Accessaries, 

All  confederates  are  principals,  198. 
VerdicL 
At  common  law  no  conviction  of  attempt  on  indictment  for  consummated 
crime,  199. 
Punishment, 
Punishment  should  be  less  than  that  of  consummated  crime,  200. 
ATTEMPTS  AT  ARSON,  844. 
ATTEMPTS  AT  BURGLARY  (see  Bubglaby). 
ATTEMPTS  AT  CHEATS  BY  FALSE  PRETENCES. 

In  £Edse  pretences  by  statute,  conviction  may  be  had  of  attempt  under 

indictment  for  complete  offence,  1229. 
conviction  may  be  had  irrespective  of  prosecutor's  prudence,  1280. 
may  be  attempt  when  only  credit  is  obtained,  1231. 
question  of  attempt  is  for  jury,  1232. 
general  character  of  instrument  must  be  designated,  1233. 
means  of  attempt  must  be  averred,  1234. 
ATTEMPTS  AT  FELONY,  how  fer  qualifying  statutory  homicide,  887. 
ATTEMPTS  AT  MURDER,  see  178  et  seq,,  641  et  seq.    {See  Attempts, 

Assaults.) 
ATTEMPTS  AT  PERJURY,  1328. 

ATTEMPTS  TO  SUBORN.    Dissuading  Witness  from  appearing. 
Attempts  at  subornation  are  indictable,  1332. 
and  so  of  dissuading  witness  from  attending,  1333. 
ATTORNEY,  indictable  for  embezzlement,  1049. 
AUCTION,  public  conspiracy  to  affect,  1370. 
AUTREFOIS  ACQUIT,  in  case  of  liquor-selling,  1608. 

"  BAILEE." 

Meaning  of  term,  1055. 

larceny  by  (see  LAncEinr),  963. 
BAILEES,  embezzlement  by  (see  Embezzlement). 
BAILMENT,  effect  of,  in  larceny,  968. 
BAKER'S  TALLY,  may  be  forged,  681. 
BANK,  charter  of,  how  to  be  proved,  716. 

how  to  be  pleaded,  741. 
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BANK  NOTES,  false,  when  public  cheats,  1128. 

when  the  subjects  of  forgery,  682,  698. 
BANKRUPT,  perjury  by  (see  Perjury). 
BANKEUPT  ACTS,  conspiracy  to  defraud  indictable,  1351. 
BANKRUPTCY,  fraudulent,  1289. 

BARBAROUS  COUNTRIES,  consular  jurisdiction  in,  273. 
BARN,  may  be  subject  of  arson,  834. 

meaning  of  term,  797  a, 
BARE  CHARGE,  nature  of,  in  larceny,  966-958. 
BARRATOR,  COMMON,  when  indictable,  1444. 
BASTARD  CHILD,  concealing  death  of,  600.  • 
BASTARDY  (see  Fornication). 
BATTERY  (see  Assault). 
BATTLE,  homicide  in,  responsibility  for,  310. 
BAWDY-HOUSES  (see  Disorderly  Hoxisbs),  1449. 
BEASTS,  larceny  of  (see  Larceny). 

malicious  mischief  to,  1067,  1082  d. 
BEER,  when  an  intoxicating  drink,  1505. 
BEES,  when  subjects  of  larceny,  869,  871. 
BEGGING  LETTERS,  may  be  a  false  pretence,  1158. 
BELIEF,  HONEST,  when  a  defence  to  homicide,  491. 

when  a  defence  in  other  cases,  84-88. 
BELLIGERENT  INSURGENTS,  not  indictable  for  treason,  1799. 
BELLIGERENTS,  at  sea,  not  pirates,  1866. 

how  far  subjects  of  penal  discipline,  283. 

when  excusable  by  orders,  95,  283,  310. 
BELLIGERENT  SEIZURE,  not  larceny,  890. 
BESTIALITY  (see  Sodomy). 
BETTING,  when  indictable,  1467  a,  1848  6. 

ignorance  no  defence  to  indictment  for,  88. 

conspiracy,  to  cheat  by,  1371, 
BEYOND  SEAS,  meaning  of,  1691. 
BIGAMY  AND  POLYGAMY. 
Effect  of  Place  of  First  Marriage, 

Ordinarily  marriage  valid  by  lex  loci  corUracttu  is  valid  everywhere,  1683. 

but  not  so  as  to  converse,  1684. 
Effect  of  Time  and  Place  of  Second  Marriage. 

Offence  indictable  in  place  of  offence,  1685. 
ITiird  Marriage  during  Second  Bigamous  Marriage, 

Third  marriage  after  second  void  marriage  may  not  be  bigamy,  1686. 
Acceuariea. 

If  a  misdemeanor,  all  concerned  are  principals,  1687. 

hence  person  marrying  bigamous  person  is  principal,  1688. 
When  Second  Marriage  was  Void  or  Voidable. 

No  defence  that  bigamous  marriage  was  independently  voidable,  1689. 
Where  First  Marriage  was  Voidable. 

No  defence  that  first  ^marriage  was  voidable,  1690. 
Parties  Beyond  Seas  or  Absent. 

Exception  of  beyond  seas  does  not  apply  to  cases  where  offender  knows 
of  continuous  life  of  absentee,  1691. 
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BIGAMY  AND  POLYGAMY— Ow^ntierf. 

exception  as  to  other  absence  only  applies  to  cases  where  there  is  no 

knowledge  of  such  life,  1692. 
exception  does  not  apply  to  party  deserting,  1698. 
QmsummoHan  not  necessary,  1694. 
Intermediate  IHvoroe, 
Valid  divorce  from  first  marriage  is  a  defence,  1695. 
honest  belief  in  a  divorce  no  defence,  1695  a. 
Evidence. 

PtooJ  of  Marriage, 
In  bigamy  prior  marriage  has  to  be  proved  beyond  reasonable  doabt^  1696. 
consensaal  marriage  valid,  1697. 
lex  fori  determines  as  to  requisites,  1698. 
international  marriage  may  be  proved  by  parol,  1699. 
where  prior  consensaal  marriage  is  set  up,  it  should  not  be  rested  on  a 

mere  confession,  1700. 
of  foreign  marriages  registry  is  best  evidence,  1701. 
prior  invalid  marriages  may  be  ratified,  1702. 
Proof  of  Deaih  or  Divorce  of  First  Husband  or  Wife,  1708. 
Death,  if  occurring  within  seven  years,  must  be  substantially  proved, 

1704. 
divorce  to  be  proved  by  record,  1704  a. 
honest  belief  in  death  within  that  time  no  defence,  1705. 
presumption  of  continuance  of  life  depends  on  circumstances,  1706. 
after  seven  years,  burden  is  on  prosecution  to  prove  knowledge  by  defen- 
dant, 1708 
Witnesses, 
When  first  marriage  is  proved,  second  wife  is  a  witness,  1709. 
other  witnesses  admissible  to  prove  marriage,  1710. 
Jndidfnent. 
Second  marriage  must  appear  to  be  unlawful,  1711. 
variances  as  to  second  marriage  are  fatal,  1712.. 
exceptions  in  statute  need  not  be  negatived,  1718. 
first  marriage  must  be  averred,  1714. 
Beligious  Privilege  no  D^enee, 
No  defence  that  polygamy  was  a  religious  privilege,  1716. 
suggestions  for  defence,  p.  568,  vol.  ii. 
BILL  OF  PARTICULARS,  when  granted,  1048, 1628. 
BILLIARD  ROOMS,  when  nuisances,  1468, 1465  a. 

when  gaming,  1468. 
BILLS  OF  EXCHANGE,  subjects  of  forgery,  682. 
subjects  of  false  pretences,  1195. 
when  subjects  of  larceny,  876-7. 
BIRTH,  in  infanticide,  a  question  of  fact,  446. 
BLACKMAILING,  1664. 
BLASPHEMOUS  LIBELS,  1605. 
BLASPHEMY,  when  indictable,  1481-2, 1448, 1605. 
BLOWS,  when  a  defence  to  homicide,  457. 
BOATS,  oflfences  in,  venue,  290. 
"  BODY  SNATCHING,"  1432  a, 
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BOND,  subject  of  forgery,  682. 

of  larceny,  876. 
BORROWING  is  not  larceny,  886. 
BOWLING  ALLEYS,  when  nuisances,  1462-5. 
BOXING  MATCHES,  death  through,  872-8. 

indictability  of,  1465  a. 
BOY,  capacity  of,  to  commit  rape,  551. 
"BRAG,"  not  a  false  pretence,  1155, 1198. 
BRAWLERS,  COMMON,  when  indictable,  1448. 
BREACH  OF  PRISON. 

Prison  breach  is  a  forcible  departure  from  custody,  1672. 
offence  extends  to  escape  from  civil  process,  1678. 
enough  if  process  be  regular,  1674. 
custody  of  any  kind  is  enough,  1675. 
attempt  is  indictable,  1676. 
law  of  principal  and  accessary  appUes,  1677. 
voluntary  escape  is  indictable,  1678. 
necessity  a  defence,  1679. 
BREACHES  OF  THE  PEACE,  conspiracies  to  commit,  1858. 

when  indictable,  1535. 
BREAKING  IN  BURGLARY  (see  Bubolary). 
BRIBERY. 

Bribery,  or  attempt  at  bribery,  is  a  misdemeanor  at  common  law,  1857. 4 
corroboration  required  to  convict  (see  Coeeuption,  Elections,  M18- 

C50NDucr  IN  Office),  1859. 
suggestions  for  defence,  p.  675,  vol.  ii. 
BRICK-MAKING,  when  a  nuisance,  1412. 
BROTHER,  neglect  by,  1568. 

assistance  by,  in  self-defence,  479. 
BUGGERY  (see  Sodomy). 
BUILDING,  when  a  nuisance,  1412. 
BULK,  breaking  of,  when  larceny,  967. 
BURDEN  OF  PROOF,  in  insanity,  60. 
BURGLARY. 
Breaking. 
Definition,  758. 

breaking  must  be  actual  or  constructive,  759. 
breaking  an  outside  disconnected  gate  is  not  burglary,  760. 
and  so  of  detached  outer  covering  to  window,  761. 
breaking  an  inside  room  is  burglary,  762. 
and  so  though  defendant  is  guest  at  the  inn,  768. 
breaking  chest  or  trunk  is  not  burglary,  764. 
entrance  by  trick  may  be  a  breaking,  765. 
and  so  of  entrance  by  conspiracy  with  servant,  766. 
locks  or  nails  not  a  necessary  protection,  767. 
entrance  by  chimney  is  breaking,  768. 
but  not  entering  through  aperture  in  wall,  or  open  door,  769. 
nor  entering  by  assent,  770. 

breaking  out  of  house  is  not  burglary  at  common  law,  771. 
owner's  opening  produced  by  fright  is  no  defence,  772. 
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Entry. 

Need  not  be  simultaneoiu  with  brealdiig,  773. 

but  without  entry  breaking  is  not  enoogh,  774. 

entrance  of  hand  Boffident,  775. 

and  so  of  discharging  gon,  776. 

and  so  of  entrance  by  chimney,  777. 

bnt  not  80  of  boring  hole,  778. 

nor  of  taking  money  without  entry,  779. 

some  entrance  most  be  effected,  780. 
DweUmg-kotisc, 

Dwelling-honse  is  a  house  in  which  occupiers  usually  reside,  781. 

church  edifice,  782. 

it  is  burglary  to  break  into  an  out-building  which  is  appurtenant  to 
dwelling-house,  783. 

house  not  yet  occupied  not  the  subject  of  burglary,  784. 

nor  building  casually  used,  785. 

otherwise  as  to  building  occupied  by  executors,  786. 

*'  chambers  "  and  *'  lodg^ing-rooms  "  may  constitute  a  dwelling,  787. 

and  so  of  apartments  in  tenement-houses,  788. 

and  so  of  permanent  tents  and  log  cabins,  789. 

occupation  by  servant  may  be  occupation  by  master,  790. 

not  necessary  that  some  one  should  be  at  the  time  in  the  house,  791. 
BeJiniHon  of  StahUcry  Terms, 

"  Shop  "  is  a  place  for  the  sale  of  goods,  792. 

**  warehouse ''  is  a  place  for  business  storage,  798. 

''  storehouse  "  is  a  place  for  &mily  as  well  as  business  storage,  794 

"  store  "  is  a  place  for  keeping  and  sale  of  goods,  795. 

'*  counting-house  "  is  a  building  where  accounts  are  kept,  796. 

"  out-houses  "  are  buildings  in  proximate  relation  to  building  in  chie^  797, 
Ovmership, 

Occupier  is  to  be  generally  regarded  as  owner,  798 

and  so  of  seryant  who  occupies  at  a  yearly  rent,  799. 

house  occupied  by  married  woman  to  be  laid  as  husband's,  800. 

public  building  may  be  described  as  property  of  occupant,  801. 

transient  guests'  chambers  are  to  be  laid  as  the  landlord's  dwelling; 
otherwise  with  permanent  guests,  802. 

permanent  apartments  are  dwetlings  of  occupants,  803. 

possession  is  sufficient  if  as  against  burglars,  804. 

owner  may  be  indicted  for  burglary  in  his  lodger's  apartments,  805. 
Time, 

Breaking  must  be  in  night-time,  806. 

night  is  from  twilight  to  twilight,  807. 

time  is  to  be  inferred  from  facts,  808. 

time  as  defined  by  statute,  809. 
Intention. 

Felonious  intention  must  be  averred  and  proved,  810. 

is  to  be  inferred  from  facts,  811. 

but  need  not  have  been  executed,  812. 

possession  of  stolen  goods  sustains  inference  of  burglary,  813. 

870 


INDEX. 

! 

BTJKGL  AB  Y— an<inMC(£. 
Indictmeni. 

Proper  technical  terms  should  be  used,  814.  . 

house  mast  be  averred  to  be  dwelling-house,  815. 

o^v^nership  must  be  correctly  stated,  816. 

offence  must  be  averred  to  have  been  in  the  night,  817. 

intent  to  commit  felony  must  be  averred,  818. 

defendant  may  be  convicted  of  burglary  and  acquitted  of  larceny^ 

converse,  819. 
goods  intended  to  be  stolen  need  not  be  specified,  820. 
counts  varying  facts  may  be  introduced,  821. 
AUempta, 

Attempts  at  burglary  are  indictable  at  common  law,  822. 
auggestions  for  defence,  p.  728,  vol.  i. 
BURIAL,  neglect  of,  indictable,  1432  a. 
conspiracy  to  prevent^  1365. 
violation  of  rights  of,  1432  a. 
BURNING  (see  Abson). 
BUSINESS,  OFFENSIVE,  when  indictable,  1488. 

CANDIDATES,  criticism  on,  when  libellous,  1637. 
CANON  LAW,  rule  as  to  marriage,  1697. 
CAPITAL  PUNISHMENT,  homicide  by,  508. 
CAPTAIN  OF  VESSEL. 

Confining,  1881. 

power  of  corporal  punishment^  1871, 1872. 

forcing  seamen  on  shore  by,  1886. 

indictable  for  negligent  homicide,  837,  362,  374. 
CARELESS  DEIVmO,  homicide  by,  363,  364,  366. 
CARELESSNESS  (see  Negligence),  169. 
CARNAL  KNOWLEDGE  (see  Rape),  660  et  seq, 

of  children,  678. 
CARRIAGES,  offences  in,  venue,  290. 
CARRIER,  may  be  convicted  of  embezzlement,  1068. 

embezzlement  by,  1827. 
CARRIERS  (see  Embezzlement,  Labceny). 
CASHIER  (see  Embezzlement),  1061. 

of  national  bank,  jurisdiction  over,  266. 
CASTRATION,  a  mayhem,  681-683. 
CASUS,  how  &r  a  defence,  169. 

how  affecting  causation,  169. 
CATTLE,  malicious  injury  to,  1067, 1072, 1082  d. 

when  subjects  of  larceny  (see  Labgent),  871. 

larceny  of,  when  astray,  863. 
CAUSAL  CONNECTION  BETWEEN  OFFENDER  AND  OFFEN 

The  will  causes  whatever  effect  it  co5perates  in  producing,  162. 

a  cause  is  that  which  turns  the  balance,  163. 

other  conditions  cooperating  do  not  affect  the  responsibility  of  ont 
operates  with  these  conditions,  164. 

otherwise  when  subsequent  conditions  occur  to  vary  result,  166. 
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CAUSAL  CONNECTION  BETWEEN  OFFENDEE  AND  OFFENCE— 
Qmtinued, 
accelerating  death  of  dying,  homicide,  155  a. 
omission  to  perform  legal  duty  indictable,  and  so  of  a  party  exposing 

helpless  persons,  156. 
when  death  is  negligently  induced  by  a  physician's  misconduct,  assailant 

is  not  responsible,  157. 
medical  man  may  be  in  such  cases  responsible,  158. 
no  defence  that  death  was  caused  by  disease  induced  by  wound,  159. 
interposition  of  responsible  will  breaks  causal  connection,  160. 
causation  not  broken  by  irresponsible  intermediate  agent,  161. 
concurrent  negligence  of  another  no  defence,  162. 
injured  party's  contributory  negligence  may  break  causal  connection,  168. 
contributory  negligence  no  defence  when  the  result  of  fright  caused  hj 

defendant's  misconduct,  164. 
prior  negligence  of  party  injured  no  defence  if  defendant  by  proper  cau- 
tion could  have  avoided  injury,  165. 
persons  leaving  dangerous  agencies  where  they  are  likely  to  be  uncon- 
sciously meddled  with  responsible  for  the  consequences,  166. 
causation  not  necessarily  physical,  167. 

to  negligent  causation  not  necessary  that  damage  should  have  been  fore- 
seen, 168. 
reBponBibUity  ceases  when  ca,us  interyenes.  169. 
in  homicide  death  must  be  imputable  to  defendant,  809  a. 
CEMETERY,  may  be  protected  from  intruders,  626. 
CHALLENGE  TO  FIGHT  DUEL. 

Sending  challenge  is  a  misdemeanor  at  common  law,  1768. 
by  statute  specific  penalties  are  inflicted,  1769. 
the  combat  must  be  premeditated,  1770. 
deadly  weapons  must  be  intended,  1771. 
challenge  must  be  for  satisj&ction  of  honor,  1772. 
persons  provoking  challenge  are  indictable  at  common  law,  1773. 
no  defence  that  duel  was  to  be  fought  extra-territorially,  1774. 
all  concerned  are  principals,  1774  a. 
Indictment, 
Challenge  need  not  be  specially  pleaded,  1775. 
statute  must  be  followed,  1776. 
Evidence. 
Challenge  may  be  inferred  from  facts,  1777. 
admissions  of  seconds  are  evidence,  1778. 
CHAMBERS,  burglary  in  (see  Bubqlaby),  787. 
CHAMPERTY,  as  a  common  law  oflfence.  1853. 
"  CHANCE,"  essential  to  gaming,  1465  o. 
CHANCE-MEDLEY,  306. 
CHANCERY,  answers  in,  how  proved,  1309. 
CHARACTER  FOR  TRUTHFULNESS,  admissible  for  defence  in  perjury, 

1327. 
CHARACTER  OF  DECEASED,  when  an  element  in  homicide,  488  et  seq. 
CHARITY,  omissions  of,  resulting  fatally,  how  far  imputable,  829, 830, 1563 
etseq, 
omission  of,  generally  not  indictable,  132 
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CSARTEB,  when  defence  to  indictment  for  obstructing  highwayi 

no  defence  to  nuisance,  1424. 
CHABTER  OF  BANE,  how  to  be  proved.  716. 

liow  to  be  pleaded,  741. 
CS  ASTISEMENT,  undue,  homicide  through,  874. 
CSASTITY,  essential  to  indictment  for  seduction,  1757. 

defence  of  (see  Homicide,  Rape). 
CHASTITY  OF  ANOTHER,  homicide  in  defence  of.  469,  460. 
CHATTELS  (see  Labceny). 
CHCAT,  conspiracy  to  commit,  1347. 
CHEATS. 

Cheats  at  Chmman  Law. 

Cheats  affecting  public  justice  are  indictable.  1117. 

and  so  of  cheats  by  false  tokens  and  devices  calculated  to  affe 

1118. 
but  not  by  short  weight  without  false  token,  1119. 
adulterations  must  be  latent,  directed  to  public  in  general,  1191 
cheats  by  public  false  news  may  be  indictable,  1121. 
and  so  of  false  dice,  1122. 

and  so  of  false  notes  calculated  to  affect  public  at  large,  1128. 
and  so  of  false  personation,  1124. 

and  so  of  false  stamps  and  trade-marks,  and  author's  name,  112 
but  not  cheats  whose  falsity  is  not  latent  and  addressed  to  the 

large,  11 26. 
false  pretences  not  cheats,  1126. 

nature  of  distinction  between  public  and  private  cheats,  1127. 
when  only  possession  is  obtained,  offence  may  be  larceny,  1127  • 
indictment  for  public  cheat  need  not  name  party  cheated,  1128. 
mode  of  cheating  should  be  specified,  1129. 
Statutory  Cheats  by  False  Pretences  (see  False  Pbetences). 
suggestions  for  defence,  p.  118,  vol.  ii. 
CHICKENS,  malicious  mischief  to,  1067, 1082  d. 
CHILD,  may  be  corrected  by  parent,  631, 1568. 
killing  of  (see  Homicide). 
negligent  homicide,  through  parent,  881,  859. 
carnal  abuse  of  (see  Rape). 
command  of  parent  no  defence,  94  a. 
CHILD,  BASTARD,  concealing  death  of,  600. 
CHILD-BED,  sacrifice  of  life  in,  510. 
CHILD'S  CLOTHES,  how  laid,  947. 
CHILDREN  (see  Infants),  67 
CHINESE  LANGUAGE,  when  to  be  translated,  780. 
CHLOROFORM,  unconsciousness  through,  66,  562. 
CHOSES  IN  ACTION,  when  subjects  of  larceny,  876. 
CHRISTIANITY,  how  far  part  of  the  common  law,  20,  1605. 
CHURCH. 
i  Breaking  into,  when  burglary  (see  Bubglaby). 

services,  disturbance  of,  1556  a. 
i  CHURCH  COURTS,  when  entitled  to  administer  oath,  1260. 

I  CHURCHES,  lajTS  as  to  selling  liquor  near,  1512  a. 
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CIDER,  when  intoxicating,  1505. 
CITIZENS  ABROAD,  juriBdiction  over,  271. 
CIVIL  ARRESTS,  homicide  daring,  403,  414,  429. 
CIVIL  PROCESS,  may  be  concurrent  with  criminal,  862. 
CIVIL  RIGHTS,  conspiracy  to  impair,  1856  b. 
CIVIL  SUIT,  no  defence  to  assault,  618. 

when  a  suspension  to  perjury,  1824. 
CLAIM  AGENT,  misconduct  by,  1568. 
CLAIM,  FALSE,  on  government,  1164  a. 
CLAIM  OF  RIGHT,  defeats  larceny,  884. 
CLERK,  larceny  by,  960. 

embezzlement  by  (see  Embezzlement). 

meaning  of  term,  1021. 
CLUB,  gaming  or  selling  liquor  in,  1465  b,  1519  a. 
COAL,  continuous  stealing  of,  931. 

whether  furnishing  a  breach  of  neutrality,  1907. 
"  COCK-FIGHTING,"  when  indictable,  1465  o. 
CO-CONSPIRATORS,  responsible  for  each  other's  acts,  1405. 

declarations  of,  1406. 
COERCION,  when  a  defence,  94. 

when  a  defence  to  a  married  woman,  78. 

when  to  servant  or  child,  942. 

when  a  provocation,  481. 
COFFINS,  may  be  subjects  of  larceny,  863,  937. 
C0HABIT4TI0N,  ILLICIT. 

Offence  must  be  continuous  and  lewd,  1747. 

statutes  must  be  followed  in  indictment,  1748. 

proof  is  inferential,  1748  a. 
Incest. 

Is  an  offence  at  common  law,  1749. 

constituents  of  offence  must  be  made  out,  1750. 

may  be  conviction  of  an  indictment  for  major  offence,  1751. 

scienter  is  essential,  1752. 

relationship  provable  by  admissions,  1753. 
"JUiacegencUion "  is  StcUutori/  Offence,  1754. 

suggestions  for  defence,  p.  595,  vol.  ii. 
COIN,  mode  of  describing,  721,  748,  751. 
COINING,  when  indictable,  748. 

COLLATERAL  INJURY,  when  indictable  (see  Fobqeby),  119. 
COLLATERAL  MOTIVES  as  defence,  119. 
COLLATERAL  OFFENCES,  liability  for,  213,  220. 
COLLECTOR,  indictable  for  embezzlement,  1068. 
COLLEGES,  laws  as  to  selling  liquor  near,  1512  a. 
COMBINATIONS  (see  Conspibacy). 

to  affect  labor,  1866. 

to  affect  the  market,  1869. 

to  affect  wages,  1366-67. 
COMBUSTIBLE  COMPOUNDS,  when  nuisance,  1441. 
COMFORT,  offences  against  (see  Nuisakge). 
"COMFORTING"  offender,  responsibility  for,  241. 
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COMMAND,  when  a  defence,  94  et  8eg,    (See  Ooebcion.) 
COMMERCIAL  AGENCIES,  when  privileged,  1638. 
COMMERCIAL  PAPER,  subject  of  forgery,  682. 
COMMERCIAL  TRAVELLER,  when  guilty  of  embezzlement,  1( 
COMMON  BARRATOR,  when  indictable,  1444. 
COMMON  BRAWLERS,  when  indictable,  1443. 
COMMON  CARRIER,  when  guilty  of  larceny,  964. 
COMMON  LAW,  how  far  binding  in  the  United  States,  15  a. 

how  far  a  rule  in  the  United  States  courts,  253. 
COMMON  LAW  JURISDICTION,  none  in  federal  courts,  253. 
COMMON  LEWDNESS,  when  indictable,  1446. 
COMMON  NUISANCE  (see  Ntjisanob). 
COMMON  SCOLDS,  indictable  at  common  law,  1442. 
"COMMON  SELLER  OF  LIQUORS,"  meaning  of,  1502. 
COMPLEXITY  OF  MOTIVE,  119. 
COMPOUNDING  CRIMES,  when  indictable,  1559. 

suggestions  for  defence,  p.  442,  vol.  ii. 
COMPROMISE  VERDICTS,  in  murder,  may  be  sustained,  391. 
COMPULSION,  when  a  defence.  94. 
CONCEALED  WEAPONS,  wearing,  when  indictable,  1557. 

suggestions  for  defence,  p.  439,  vol.  ii. 
CONCEALING  DEATH  OF  BASTARD  CHILD,  600. 

Suggestions  for  defence,  p.  571,  vol.  i. 
CONCEALMENT  of  offender,  responsibility  for,  241. 
CONCURRENT  JURISDICTION  (see  Conplict  op  Jueisdictioi 
CONDITIONS,  distinguishable  from  causes,  152, 178. 
CONDUCT,  when  a  false  pretence,  1170. 

CONDUCTOR  OF  RAILROAD,  responsible  for  negligent  homici 
347-^,  350. 

power  to  arrest  passengers,  437,  623. 
CONFEDERACY,  with  constructive  presence,  may  constitute  princi 

but  act  must  result  from  confederacy,  214. 
CONFEDERATES,  all  responsible,  220. 
CONFESSIONS,  weight  of,  in  proving  marriage,  1700. 

in  adultery,  1734. 
CONFINING  MASTER  OF  VESSEL,  1881. 
CONFLICT  OF  JURISDICTIONS. 
Judicial  Powers  settled  by  Federal  Constitution, 

Summary  of  federal  judicial  powers  given  by  Constitution,  252. 

prevalent  view  is  that  federal  judiciary  has  no  common  law  < 
jurisdiction,  253. 

conflict  of  early  rulings  on  this  topic,  254. 

rulings  do  not  shut  out  common  law  as  a  standard  of  interpretati 

conclusion  is  that  no  jurisdiction  is  given  of  exclusively  common 
fences,  256. 

statutory  jurisdiction  of  federal  courts,  257. 

includes  offences  against  law  of  nations,  258. 

also  offences  against  federal  sovereignty,  259. 

also  offences  against  individuals  on  federal  soil  or  on  ships,  260. 
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CONFLICT  OF  JURISDICTIONS— Cbn^intkjd. 

also  offences  against  property  of  federal  goyemment,  261. 

also  against  public  federal  justice,  262. 
In  what  Courts  Offences  against  FsdercU  Oovemments  are  to  be  tried. 

State  courts  have  not  concurrent  jurisdiction  unless  given  by  statute,  264. 

conflict  of  opinion  as  to  State  jurisdiction,  265. 

as  to  offences  distinctiyely  against  U.  S.  the  States  are  independent  sot- 
ereignsy  266. 
Cbnflict  as  to  Habeas  Corpus. 

Bight  of  the  courts  to  discharge  from  federal  arrests,  267. 

federal  courts  have  statutory  power  of  habeas  corpus  in  federal  cases,  268. 
Conflict  and  Concurrence  of  Jurisdictions,     Offences  at  Sea, 

Offences  at  sea  cognizable  in  country  of  flag,  269. 

federal  courts  have  jurisdiction  of  crimes  on  high  seas  out  of  State  juris- 
diction, 270. 

sovereign  has  jurisdiction  of  sea  within  cannon-shot  from  shore,  270  a. 
Offences  by  Subjects  Abroad. 

Subjects  may  be  responsible  to  their  own  sovereign  for  offences  abroad, 
271. 

apportionment  of  this  sovereignty  between  federal  and  State  govern- 
ments, 273. 

also  over  political  offences  abroad,  274. 

political  extra-territorial  offences  by  subjects  are  punishable,  275. 

perjury  and  forgery  before  consular  agents  punishable  at  home,  276. 

homicide  by  subjects  abroad  punishable  in  England,  277. 

law  of  place  of  performance  determines  indictability,  292  a. 
Liability  of  Extra-territorial  Principai, 

Extra-territorial  principal  may  be  intra-territorially  indictable,  278. 

agent's  act  in  such  case  imputable  to  principal,  279. 

doubts  in  cases  where  agent  is  independently  liable,  280. 
Offences  by  Aliens  in  Country  of  Arrest, 

Aliens  indictable  in  country  of  arrest  by  Roman  law,  281. 

so  in  English  and  American  law,  282. 

so  as  to  Indians,  282  a, 

but  not  so  as  to  belligerent  insurgents,  288. 
Offences  by  Aliens  Abroad, 

Extra-territorial  offence  against  our  rights  may  be  intra-territorially 
indictable,  284. 

jurisdiction  claimed  in  cases  of  perjury  and  forgery  before  consuls,  285. 

punishment  in  such  cases,  286. 
Offences  committed  part  in  one  Jurisdiction  and  part  in  another. 

Accessaries  and  co-conspirators  liable  in  place  of  overt  act,  287. 

in  continuous  offences  each  place  of  overt  act  has  cognizance,  288. 

adjustment  of  punishment  in  such  cases,  289. 

offences  in  carriages  and  boats,  290. 

in  larceny  thief  liable  wherever  goods  are  brought,  291. 

in  homicide  statutory  jurisdiction  is  given  to  country  of  death,  292. 
Offences  against  two  Sovereigns, 

The  first  prosecuting  an  offence  absorbs  it,  293. 
CONGREGATIONS,  disturbing,  indictable,  1556. 

876 


INDEX. 

I 
CONGRESS,  powers  of.  as  to  crime,  252. 

CONNECTICUT,  homicide  statute  of,  376. 

CONNIVANCE  (see  Consent). 

CONSCIENTIOUS  BELIEF. 

When  a  defence  to  homicide,  336. 
CONSCIOUSNESS  OF  ILLEGALITY,  effect  of,  120. 
CONSENSUAL  MARRIAGES,  valid  at  common  law,  1697. 
CONSENT,  to  injury,  when  party  may  bar  a  prosecution — Volt 
injuria,  141. 

not  as  to  public  criminal  immoralities,  142. 

nor  as  to  inalienable  rights,  143. 

consent  will  not  excuse  the  taking  of  life,  144. 

nor  the  deprivation  of  liberty,  145. 

nor  waive  constitutional  rights  of  trial,  145  a. 

capacity  to  consent  and  actual  consenting  prerequisites,  146. 

contributory  negligence  may  be  a  defence,  147. 

laches  on  prosecutor's  part  may  be  a  defence,  148. 

trap  laid  by  prosecutor  not  ordinarily  a  defence,  149. 

consent  obtained  by  fraud  is  no  defence,  150. 

conditioned  on  capacity,  146. 

how  far  waiving  rights,  141. 

a  defence  to  assault,  636. 

a  defence  to  robbery,  856. 

of  owner,  bars  larceny,  914. 

no  defence  to  homicide,  142,  372,  451. 

no  defence  to  foeticide,  592. 

no  defence  to  seduction,  1759. 
CONSEQUENCES,  how  far  imputable,  156, 160. 
CONSPIRACY. 
OenercU  Considerations. 

Conspiracies  are  indictable  when  directed  to  accomplishment 
object  or  use  of  illegal  means,  1337. 

offence  to  be  limited  to  such  cases,  1338. 

where  concert  is  necessary  to  an  offence  conspiracy  does  not  lie 

conspiracy  must  be  directed  to  something  which,  if  not  interi 
extraneous  interference,  will  result  in  unlawful  act,  1340. 

not  necessary  that  all  the  parties  should  be  capable  of  committii 
1340  a. 

analogous  in  some  respect  to  attempt,  1341. 

evil  intent  is  necessary  to  offence,  1341  a. 

jurisdiction  of,  287. 
CbTUpirades  to  commit  an  Indidahle  Offence, 

Conspiracy  to  commit  felony  is  indictable  at  common  law  a£ 
meanor,  1342. 

indictment  need  not  detail  means,  1343. 

gradual  abandonment  of  doctrine  of  merger,  1344. 

in  conspiracies  to  commit  misdemeanors,  indictment  need  i 
means,  1345. 

such  conspiracy  does  not  merge,  1346. 

conspiracies  to  cheat  are  indictable  at  common  law,  1347. 
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CONSPIRACY— Ow^mttcrf. 

enoagh  if  indictment  charge  **  divers  false  pretences/'  1348. 

on  the  merits  a  conspiracy  to  defraud  is  punishable,  1349. 

mere  civil  trespass  or  fraud  not  enough  ;  otherwise  as  to  forcible  entry 
and  detainer,  1350. 

conspiracy  in  fraud  of  bankrupt  or  insolvent  laws  indictable,  1851. 

and  so  of  conspiracies  to  violate  lottery  laws,  1352. 

and  so  of  conspiracies  to  commit  breaches  of  the  peace,  1358. 

and  so  to  assault,  1354. 

and  so  to  falsely  imprison,  1355. 

and  so  of  seditious  conspiracies.  1856. 

and  so  of  conspiracies  against  the  United  States,  1856  a. 

and  so  to  utter  illegal  notes,  1357. 
Oonspiracies  to  use  Indictable  Means  to  effect  Indifferent  End, 

When  the  illegality  is  in  the  means,  the  means  must  be  set  forth,  1358. 
Qmgpiracy  to  do  an  Act  whose  Oriminaliiy  consists  in  the  (hi\federaey. 

Acts  which  derive  their  indictability  from  plurality  of  agents,  1859. 

conspiracy  to  commit  such  acts  is  indictable,  1860. 
7b  commit  Immoral  Acts, 

Conspiracy  to  seduce  or  cause  to  elope  is  indictable,  1861. 

so  to  procure  a  fraudulent  marriage  or  divorce,  1362. 

so  to  debauch,  1863. 

so  to  produce  abortion,  1364. 

so  to  prevent  interment  of  dead  body,  1365. 
7b  prefudice  the  I\U>lic  or  Oovemment  generally. 

Conspiracy  to  forcibly  or  fraudulently  raise  or  depress  labor  is  indict- 
able, 1366. 

unlawfril  means  should  be  averred,  1367. 

conspiracy  to  keep  an  operative  out  of  employment  or  induce  him  to 
leave  is  indictable,  1868. 

so  to  engross  business  staple  or  means  of  transportation,  1369. 

so  to  suppress  competition  at  auction,  1370. 

so  to  combine  to  do  wrong  by  secrecy  or  coercion,  1371. 

so  to  tamper  with  election,  1372. 

so  to  defraud  revenue,  1373. 

so  to  publish  fEtlse  report  of  corporation,  1374. 

so  to  attempt  corrupt  bargains  with  government,  1375. 
7b  falsely  accuse  of  Crime  or  extort  Money. 

Conspiracy  to  falsely  prosecute  is  indictable,  1876. 

conviction  no  bar,  1377. 

indictment  need  not  detail  imputed  crimes,  1378. 

conspiracy  to  extort  money  is  indictable,  1379. 
Oonspiracies  to  obstruct  Jtistice, 

Such  conspiracies  are  indictable,  1380. 
Oeneral  Requisites  of  Indictment. 

Executed  conspiracies  should  be  so  averred,  1881. 

overt  acts  not  necessary  when  conspiring  is  per  se  indictable,  1882. 

may  be  useful  as  explaining  conspiracy  charge,  1883. 

overt  acts  may  be  required  by  statute,  1384. 

fact  of  their  omission  may  be  explained,  1385. 
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bill  of  particulars  may  be  reqaired,  1386. 

countB  for  conspiracy  can  be  joined  with  counts  for  substanti 
1887. 

two  or  more  persons  necessary  to  offence,  1888. 

prosecution  may  elect  co-conspirators  to  proceed  against,  1889 

all  contributing  with  knowledge  of  common  design  may  be  joi 

acquittal  of  one  defendant  evidence  on  trial  of  other,  1891. 

husband  and  wife  without  other  defendant  not  sufficient,  1892. 

unknown  co-conspirators  can  be  introduced,  1898. 

judgment  should  be  several,  1894. 

new  trial  for  one  is  new  trial  for  all,  1895. 

parties  injured  must  be  named  if  practicable,  1896. 

venue  may  be  in  place  of  overt  act,  1897. 
Etndence. 

Proof  of  conspiracy  is  inferential,  1898. 

complicity  in  prior  stages  unnecessary,  1899. 

no  overt  act  necessary,  1400. 

order  of  evidence  discretionary  with  court,  1401. 

mere  cognizance  of  fraudulent  action  no  conspiracy,  1402. 

material  variance  as  to  means  fatal,  1408. 

system  of  conspiracy  may  be  proved,  1404. 

co-conspirators  are  liable  for  each  other's  acts,  1405. 

declarations  of  co-conspirators  admissible  against  each  other,  1< 
VerdicL 

Verdict  acquitting  all  but  one  defendant  acquits  all,  1407. 

suggestions  for  defence,  p.  255,  vol.  ii. 
CONSPIRATORS,  venue  in  case  of,  287. 
CONSTABLES,  killing  of,  or  by  (see  Homigidb). 

powers  of  (see  Officebs). 
CONSTITUTIONALITY  of  liquor  laws,  1580. 

of  Sunday  laws,  1481  a. 

of  laws  as  to  concealed  weapons,  1559. 

of  laws  as  to  place  of  trial,  287-92. 

of  ex-po9t'facto  legislation,  80,  81. 
CONSTITUTIONAL  RIGHTS,  when  to  be  waived  by  consent,  145 
CONSTRUCTION  of  penal  statutes,  28. 
CONSTRUCTIVE  TREASON  (see  Tbeaaon),  1796. 
CONSULS  ABROAD,  how  far  having  jurisdiction  over  crimes,  278. 
CONSULS,  FOREIGN,  assaults  on,  1899. 
CONTAGIOUS  DISEASES,  communicating,  indictable,  1486. 
CONTINGENT  RESULTS,  how  fer  imputable  in  homicide,  815-8. 
CONTINUANCE  OF  LIFE,  presumption  of,  1796. 
CONTINUOUS  JURISDICTION,  venue  in  case  of,  288. 
CONTINUOUSNESS,  when  imputed  to  malice,  114. 
CONTINUOUS  OFFENCES,  divisibility  of,  27. 

jurisdiction  of,  288. 
CONTINUOUS  STEALING,  when  divisible  larceny,  981. 
CONTRABAND  ARTICLES,  may  be  subjects  of  larceny,  882  a. 
CONTRACT,  breach  of,  not  indictable,  1178. 
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CONTRACT—  CbnHnued, 

not  necessary  to  negligence,  134. 

obtaining  goods  by,  may  be  cheating  by  falae  pretence,  1180. 
CONTRIBUTORY  NEGLIGENCE  may  break  causal  connection,  163. 

no  defence  when  the  result  of  fright  caused  by  defendant's  misoonduct, 
164. 

prior  negligence  of  party  injured  no  defence  if  defendant  by  proper 
caution  could  have  avoided  injury,  165. 

when  a  defence,  147, 162,  703. 

when  a  defence  to  false  pretences,  1178,  1186-9. 

in  homicide,  how  far  a  defence,  341. 
CONVEYANCES,  FRAUDULENT,  1238. 
CONVICTION,  conspiracy  to  procure,  1376. 
CONVICTS,  only  to  be  punished  according  to  law,  139. 
COOLING  TIME,  duration  of,  480. 
"  COONS,"  not  subjects  of  larceny,  869. 
CORN,  when  subject  of  larceny,  866. 
CORPORAL  PUNISHMENT,  631-6, 1871. 
CORPORATIONS,  indictable  for  breach  of  duty,  91. 

so  in  cases  of  libel,  628  a. 

penalty  is  fine  and  distress,  92. 

quan  corporations  indictable  for  breach  of  duty,  93. 

charter  of,  how  to  be  proved,  716. 

how  to  be  pleaded,  741. 

how  ownership  by,  is  to  be  laid,  716,  941. 

may  be  prosecutor  when  not  illegal,  1035. 

may  prosecute  for  embezzlement,  1036. 

may  prosecute  for  libel,  1602. 
CORPSES,  indecent  treatment  of,  indictable,  1432  a. 
CORPUS  DELICTI,  in  homicide,  proof  of,  311. 
CORRECTION,  undue,  631,  1563  et  seq. 

homicide  through,  374. 
CORROBORATION  of  prosecution  in  rape,  666. 

in  seduction,  1758. 

in  perjury,  1319. 
"  CORRUPT,"  meaning  of,  in  perjury,  1246.  1260. 
CORRUPTING  WITNESS,  1333-4. 
CORRUPTION  IN  ELECTION,  indictable,  1832-45. 
CORRUPTION  by  public  officer  indictable,  1572  6, 1857, 1859  (see  Bribsbt, 

Misconduct  in  Office). 
COUNSEL,  speeches  and  publications  of,  when  libels,  1637. 

advice  of,  when  a  defence  in  perjury,  1249. 

when  in  other  cases,  85  h, 
COUNSELLING,  responsibility  for,  227. 
COUNTERFEITING,  675,  689,  697,  748  et  seq.  (see  Fobgbry). 
COUNTERFEIT  MONEY,  possession  of,  720. 

uttering  (see  Forgery). 
COUNTIES,  when  indictable  for  neglect,  93. 
COUNTING-HOUSE,  when  subject  of  burglary,  796. 
COUNTS,  variation  of,  in  murder,  526. 
880 


INDEX. 

COUESING  MATCHES,  a  lawful  game,  1465  a. 
COURTS  (see  Conplict  op  Jubisdictions). 

In  what  Courts  Offences  against  Federal  Oovemment  are  to  be  tried. 

State  courts  have  not  concurrent  jurisdiction  unless  given  by  statute,  264. 

conflict  of  opinion  as  to  State  jurisdiction,  265. 

as  to  offences  distinctively  against  United  States  the  States  are  independ- 
ent sovereigns,  266. 
COURTS,  FEDERAL,  no  common  law  jurisdiction,  253. 

statutory  jurisdiction  given  to  (see  Federal  Coubts),  256-62. 

no  common  law  jurisdiction  in,  253. 
COURTS,  libels  on,  1614. 

COURTS-MARTIAL,  jurisdiction  of,  294-5  (see  Bblliqebents). 
COVERTURE,  75  et  seq.    (See  Mabbied  Women.) 
COW,  malicious  injury  to,  1067, 1082  a. 
"  CREMATION,"  not  indictable  at  common  law,  1434. 
CREW,  MALTREATMENT  OF. 
Who  are  drew. 

''  Crew  "  includes  all  seamen  except  master,  1871. 

forcing  on  shore,  1886. 
Power  of  Officers. 

Master  has  power  of  corporal  punishment  by  maritime  law,  1872. 

otherwise  under  statute,  1873. 
CRICKET,  a  lawful  game,  1465  a. 
CRIME,  DEFINITION  AND  ANALYSIS  OF. 

Crime  is  an  act  made  punishable  by  law,  14. 

immorality  and  indictability  not  convertible,  14  a. 

distinction  between  public  and  private  remedies,  15. 

English  common  law  in  force  in  the  United  States,  15  a. 

want  of  English  common  law  authorities  does  not  preclude  offence  from 
being  indictable  at  common  law  in  the  United  States,  16. 

disturbances  of  the  public  peace  indictable  at  common  law,  17. 

so  of  malicious  mischief,  18. 

so  of  public  scandal  and  indecency,  19. 

offences  exclusively  religious  not  indictable,  20. 

offences  at  common  law  are  treason,  felonies,  and  misdemeanors,  21. 

felonies  are  crimes  subject  to  forfeiture,  22. 

misdemeanors  include  offences  lower  than  felonies,  23. 

police  offences  to  be  distinguished  from  criminal,  23  a. 

an  act,  when  prohibited  by  statute,  is  indictable,  though  indictment  is 
not  given  by  statute,  24. 

statutory  provisions  to  be  strictly  followed,  25. 

new  statutory  penalties  are  cumulative  with  common  law,  26. 

may  be  divisible:  (1)  by  discharging  aggravating  incidents;  (2)  by 
diversity  as  to  time ;  (3)  by  diversity  as  to  place ;  (4)  by  diversity  as  to 
objects;  (5)  by  diversity  as  to  aspects;  and  (6)  by  diversity  as  to 
actors,  27. 

penal  statutes  to  be  construed  favorably  to  accused,  28. 

retrospective  statute  inoperative,  29. 

and  so  as  to  ex  post  fa^  acts  imposing  severer  penalty,  30. 

but  procedure  may  be  retrospectively  changed,  31 . 
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State  may  relieve  from  punishability  by  limitation  or  pardon,  SI  a. 

repulsion  of,  justifiable  in  murder,  484,  495. 
CRIMES,  conspiracies  to  commit,  1342.         ^ 

compounding,  indictable,  1559. 
CRIMINAL,  execution  of,  homicide  in,  508. 
CRIMINAL  PROCESS,  rules  as  to,  27  e<  seq. 

may  be  concurrent  with  civil,  31  b. 
CRITICISMS  on  public  matters  when  indictable,  1640. 
CROPS,  when  subject  of  larceny,  866. 
CRUELTY,  when  aggravating  homicide,  458,  473. 

to  animals,  1082  d  (see  Malicious  Mischief). 
CULPA,  when  ignorance  a  defence  to,  85. 
CULPA  LEVIS,  definition  of,  125. 
CUSTOM  OF  COUNTRY,  no  defence,  84. 

DAIRY,  when  a  nuisance,  1412. 

DAM,  on  river,  when  nuisance,  1480. 

DAMAGE,  not  necessary  to  causation,  168. 

DANGER,  to  be  determined  by  stand-point  of  party,  488. 

when  justifying  self-defence,  102. 
DANGEROUS  AGENCIES,  homicide  through,  343,  507. 

Uability  for,  133.  161,  166. 
DANGEROUSNESS,  when  a  nuisance,  1412. 
DANGEROUS  WEAPONS,  when  wearing,  indictable,  1553, 1557. 

assaults  with,  indictable  by  statute,  645  d. 
DEAD  BODY,  not  subject  of  larceny,  863. 

indecent  treatment  of,  indictable,  1432  a, 

conspiracy  to  dishonor,  1365. 
DEADLY  WEAPONS,  assaults  with,  indictable  by  statute,  645  d. 
DEALER,  meaning  of  term,  1502. 
DEATH,  proof  of,  1703. 

accelerating  is  homicide,  155  a. 

causing  (see  Causal  CoNNEcrrioN;  Homicide). 

materiality  of,  in  indictment  for  murder,  537. 
DEATH,  PLACE  OF,  how  far  giving  jurisdiction  in  homicide,  292. 
DEBAUCH,  conspiracy  to,  1361-3. 
DECEASED  PERSONS,  libels  on,  1590. 
DECEASED  PERSON'S  GOODS,  how  laid,  950. 
DECEIT  (see  Cheats). 

DECOY,  how  far  precluding  prosecution,  149,  1828. 
DEEDS,  when  subjects  of  larceny,  876-7. 
DEER,  when  subjects  of  larceny,  869. 
DE  FACTO  OFFICERS,  resistance  to,  when  indictable,  652. 

title  of,  1572  c?. 
DE  FACTO  SOVEREIGN,  adherence  to,  not  treason,  1799. 

powers  of,  10. 
DEFAME,  conspiracy  to,  1379. 
DEFENCE  (see  Suggestions  for  Defence  ;  Homicide],  97  ei  seq. 
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] 
DEFENDANTS,  plurality  of,  how  far  creating  divisibility  of  oflfence,! 

number  of,  in  conspiracy,  1388. 

in  riot,  82,  1545. 

DEFRAUD,  conspiracy  to,  1849, 1356  a. 

by  individuals  (see  Cheats). 

underwriters,  conspiring  to  (see  Underwsitebs),  843, 1894. 

DEGREES  OF  CRIME  (see  Divisibility,  Homicide). 

DELAWARE,  law  as  to  homicide,  877. 

DELICTS,  character  of,  21,  22. 

DELIRIUM  TREMENS,  as  a  defence,  48. 

DELUSION,  how  fer  a  defence,  87. 

DERANGEMENT  (see Insanity). 

DESERT  LANDS,  offences  in,  271-275. 

DESERTION,  of  marriage  duty,  proof  of  (see  Bigamy). 

DESERTION  OF  SAILOR,  a  defence  to  putting  on  shore,  1887. 

DESTROYING  VESSEL,  with  intent  to  defraud,  1897. 

DETAINER  (see  Forcible  Entry). 

DETECTIVE,  employment  of,  how  far  precluding  prosecution,  149. 

not  an  accessary,  231  a. 

DICE,  false,  cheating  by,  1122. 

DIPLOMAS,  when  the  subjects  of  forgery,  688. 

DIPLOMATIC  AGENTS,  privileges  of,  1899. 

DIPSOMANIA,  as  a  defence,  48. 

DISCRETIONARY  DUTIES,  no  liability  for  neglect  of,  339. 

DISEASED  MEAT,  exposure  of,  1434. 

DISEASE,  communication  of,  1436. 

DISORDERLY  AND  TIPPLING  HOUSES. 

Bawdy  house  and  disorderly  house  are    indictable  at  common 

1449. 

enough  if  facts  constituting  nuisance  be  averred,  1450. 

character  of  house  to  be  proved  inferentially,  1451. 

bad  reputation  of  visitors  admissible,  1452. 

ownership  to  be  proved  inferentially,  1453. 

tippling-houses  indictable  at  common  law,  1454. 

married  woman  indictable  for  keeping  house,  1455. 

proof  of  general  nuisance  is  enough,  1456. 

offence  need  not  be  lucri  caum,  1457. 

a  room  or  a  tent  may  be  a  "  bouse,"  1458. 

letting  house  of  ill- fame  indictable  at  common  law,  1459. 

cognizance  of  object  sufficient,  1460. 

DISPROPORTIONATE  MALICE,  no  defence,  120. 

DISSUADING  WITNESS  from  attendance,  1339. 

DISTRICT  OF  COLUMBIA,  powers  of  Congress  as  to,  252. 

DISTURBANCE  OF  MEETINGS,  indictable,  1556. 

DISTURBANCE  OF  OTHERS  (see  Nuisance). 

DISTURBANCES  OF  PUBLIC  PEACE,  indictment  at  common  law 

1536. 

DIVISIBILITY. 

An  offence  may  be  divisible :  (1)  by  discharging  aggravating  incid€ 

(2)  by  diversity  as  to  time;  (8)  by  diversity  as  to  place;  (4)  by 
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DIVISIBILITY— Owtouerf. 

venity  as  to  objects ;  (5)  by  divenify  as  to  aspects ;  and  (Q  by  dixeisity 
as  to  actors,  27. 
DIVOBCE,  fraudolent,  conspiracy  to  effect,  1362. 

proof  of,  in  bigamy  cases,  1695,  1704  a. 

effect  of,  1695  a. 
DOCKS,  obstructing,  wben  a  nuisance,  1482. 
DOCK- YARDS,  offences  in.  jurisdiction  of,  260. 
DOGS,  dangerous,  homicide  through,  358. 

not  subjects  of  larceny,  872. 

malicious  injury  to,  1069, 1076, 1082  d. 

when  a  nuisance,  1412. 

private  killing  of,  when  dangerous,  1082  d,  1426. 
DOG-RACING,  when  a  game  of  chance,  1465  a. 
DOLUS. 

Meaning  of,  106. 

dolu9  classified  as  determinabu  and  aUematiwu,  109. 

dolus  determinate  is  where  a  sii^gle  object  is  persistently  pursued,  110. 

dolus  altemaiivus  is  where  the  purpose  is  capable  of  alternate  realiza- 
tion, 111. 
DOMESTIC  ANIMALS  (see  Labceny,  Mjllicious  Mischief). 
DOMICIL,  effect  of,  as  to  marriage,  1697, 1698. 
DOMINOES,  when  gaming,  1465, 1465  a. 
DOORS  (see  Burqlaby). 
DOUBLE  OFFENCES  (see  Divisibility). 
DOUBLE  VOTING,  when  indictable,  1838. 
DOUBT,  how  affecting  question  of  degree  in  murder,  392. 
DOUBT  AS  TO  MALICE,  leading  to  verdict  for  minor  offence,  118. 
DRINK,  unwholesome,  selling  is  indictable,  1434. 
DRIVING,  careless,  homicide  through,  353,  354. 
DRUGKJIST,  responsible  for  negligent  homicide,  366-368. 

when  entitled  to  sell  spirituous  liquors,  1506. 
DRUNKARD,  sales  of  liquor  to,  1512  a. 
DRUNKENNESS,  when  a  defence  (see  Insanity),  48  et  seq. 
DRUNKENNESS  IN  PUBLIC  OFFICER,  indictable,  1583. 
DUEL,  killing  in,  is  murder,  482. 
DUELLING. 

Requisites  of  Offence. 

A  duel  is  a  concerted  fight  with  deadly  weapons  for  satisfaction  of  honor, 
1767. 

sending  challenge  is  a  misdemeanor  at  common  law,  1768. 

by  statute  specific  penalties  are  inflicted,  1769. 

the  combat  must  be  premeditated,  1770. 

deadly  weapons  must  be  intended,  1771. 

challenge  must  be  for  satisfaction  of  honor,  1772. 

persons  provoking  challenge  are  indictable  at  common  law,  1773. 

no  defence  that  duel  was  to  be  fought  eztra-territorially,  1774. 

all  concerned  are  principals,  1774  a. 
IndictTnent, 

Challenge  need  not  be  specially  pleaded,  1775. 

statute  must  be  followed,  1776. 
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DUELLING—  Qmtinued. 
Evidence, 

Challenge  may  be  inferred  from  facts,  1777. 

admissions  of  seconds  are  evidence,  1778. 

all  principals  in,  215. 
DURATION,  inference  of,  as  to  malice,  114. 

to  be  inferred  from  facts,  115. 
DURESS,  when  a  defence,  97. 
DUTY,  defect  in  discharge  of,  when  indictable,  125, 128, 130, 156, 1563  et  seq. 

homicide  in  discharge  of,  508-9. 
DWELLING-HOUSE,  homicide  in  defence  of,  465,  602,  506-7. 
Protection  of  Dwelling-house,  502. 

A  person  when  attacked  in  his  dwelling-house  need  retreat  no  further, 
502. 

house  may  be  defended  by  taking  life,  503. 

but  right  is  only  of  self-defence  and  prevention,  504. 

firiends  may  unite  in  such  a  defence,  505. 

right  does  not  excuse  killing  intruder  in  house,  506. 

killing  by  spring-guns,  when  necessary  to  exclude  burglars,  excusable,  507 
(See  Abson,  Burglary,  Forcible  Entry.) 

EAVES-DROPPING,  how  far  indictable,  19, 1445. 

ECCLESIASTICAL  COURTS,  when  entitled  to  administer  oath,  1260. 

ECCLESIASTICAL  OFFENCES,  20, 1717, 1741. 

EGGS,  when  subjects  of  larceny,  869,  875. 

ELECTION,  by  prosecution  as  to  offence,  27  a,  641  a,  978, 1050. 

conspiracy  fraudulently  to  affect,  1372,  1375. 

violent  interference  with,  indictable,  1848  a. 
ELECTION  OFFICERS,  indictment  against,  1839. 
ELECTIONS,  illegal  interference  with,  1832. 

illegal  voting  a  misdemeanor  at  common  law,  1832  a. 

proof  to  be  the  best  attainable,  1832  b. 
Illegal  Voting, 

No  defence  that  election  was  voidable,  1838. 

no  merger  in  perjury,  1834. 

ignorance  of  disqualification  no  defence,  1835. 
Indictment  against  Voter, 

Indictment  must  aver  election,  1836. 

must  specify  disability,  1837. 

double  voting  to  be  specified,  1838. 

statutory  terms  must  be  used,  1888  a. 
Indictment  against  Officers, 

Usurpation  of  office  indictable,  1838  b, 

defendants  cannot  be  joined,  1839. 

indictment  may  be  single,  ]  840. 

fraud  or  breach  of  duty  must  be  specially  averred  and  proved,  1841. 

U.  S.  marshal  limited  by  statute,  1841  a, 

duty  must  be  specified,  1842. 

office  to  be  averred,  1843. 

and  so  of  scienter,  1844. 
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ELECTIONS— Ot/Miitt/. 
Evidence. 
Sufficient  to  prove  officer  to  be  acting  u  Bach,  1S4S. 
where  there  U  discretjon,  no  lUbility  for  eiron  of  jodgment,  l&W. 
Attempt. 

Attempt  ui  ftt  common  Uw  indictftbl^  1847. 
Bribery  by  Cftdidalei. 

Corruption  hj  candidates  indictable,  IMS. 
VioUiux  lo  VobTt,  1848  a. 
Betting  at,  \%4&b. 

Lav)$  04  to  teUing  liquor  near,  1512  a. 
ELOPEMENT,  conspiracy  to  procnre,  1361. 
EUBEZZLEHENT. 

Againtl  Scrvanlt  and  other*  <^propriating  Goodt  not  yet  come  to  tkeir  Mad^. 
Statutes  not  designed  to  overlap  &e  common  law.    Lwrceny  at  common 

law  cannot  be  embeulement  onder  statute,  1009. 
statutes  make  it  embezzlement  for  serrant  or  clerk  to  appropriate  master's 

goods  before  he  receivee  them,  1010. 
employment  need  not  be  permanent,  1011. 
mere  rolnnteer  not  within  the  statate,  1012. 

serrant  employed  to  change  note  or  sell  produce  is  within  Btatute,  1013. 
compensation  is  reqnbite  to  conxtitate  service,  1014. 
members  of  societieB  or  partners  not  servants  within  statute,  lOIfi. 
goods  may  be  followed  through  successive  reinvestments,  1016. 
the  "servant"  need  not  be  the  servant  of  the  prosecutor,  1017. 
servant  includes  employes  of  all  kindn,  1018. 
but  not  those  invested  with  fiduciary  discretion,  1019. 
middleman  is  not  a  servant,  1020. 
"clerk"  is  a.  person  employed  to  keep  accounts  and  pay  over  money 

thereon,  1021. 
"agent"  is  wider  in  meaning  than  clerk,  1022. 
"virtue  of  employment"  the  test  in  old  statatee,  1023. 
not  necessary  that  thing  embezzled  should  have  been  received  in  direct 

conformity  with  employer's  directions,  1024. 
prosecQtor's  title  not  material  as  against  third  person,  1025. 
no  defence  that  money  received  was  under  restricted  limit,  1026. 
if  case  is  larceny  at  common  law,  it  is  not  embezzlement,  e.  g.,  where 

goods  are  taken  after  reaching  master,  1027. 
embezzlement  covers  only  cases  which  common  law  larceny  does  not  in- 
clude, 1028. 
diverging  views  in  New  York,  1029. 
fraud  is  to  be  inferred  from  facts,  1030. 

no  defence  that  money  was  received  from  another  servant,  1031. 
goods  must  have  been  received  on  account  of  master,  1082. 
goods  must  not  belong  to  the  defendant,  1033. 
middleman  may  be  prosecutor,  1034. 

corporation  may  be  prosecutor,  but  not  illegal  corporation,  1036. 
no  defence  that  a  worthless  security  was  given  in  place  of  that  embeziled, 

1036. 
conversion  of  produce  enough,  1037. 
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EMBEZZLEMENT— Om^tnttee^. 

no  defence  that  principals  have  no  title  to  money,  1038. 

no  defence  that  a  trap  was  laid  for  the  defendant,  1039. 

defendant  may  be  tried  in  any  place  of  embezzlement,  1040. 

embezzlements  created  by  federal  statutes  must  be  tried  in  federal  courts, 
1041. 

simultaneous  embezzlements  may  be  joined,  1042. 

fiduciary  relations  must  be  averred,  1043. 

goods  embezzled  must  be  accurately  stated,  1044. 

when  a  felony,  term  **  feloniously ''  and  other  distinctive  terms  must  be 
used,  1045. 

servant  of  joint  masters  may  be  averred  to  be  servant  of  either,  1046. 

embezzlement  may  be  joined  with  larceny,  1047. 

bill  of  particulars  may  be  required,  1048. 
AgainH  Thutees,  Bailees,  AgerUs,  and  others  appropriating  Goods  received 
bond  fide. 

Statute  covers  cases  of  trustees  or  agents  fraudulently  appropriating  goods 
received  band  fide  for  principal,  1049. 

if  case  is  larceny  at  common  law,  prosecution  fails,  1050. 

"officer  "  may  be  a  nomen  generalissimum,  1051. 

''  trustee  "  is  one  holding  property  for  another,  1052. 

fraud  to  be  inferred  from  circumstances,  1053. 

copartners  and  members  of  common  society  not  *'  agents,"  1054. 

"  bailee  "  to  be  used  in  restricted  sense,  1055. 

person  not  capable  of  contracting  may  be  bailee,  1056. 

goods  need  not  have  been  received  from  prosecutor,  1057. 

conversion  must  be  inconsistent  with  bailment,  1058. 

some  act  of  conversion  must  be  in  jurisdiction,  1059. 

indictment  must  conform  to  statute,  1060. 

special  conditions  of  particular  statutes  must  be  satisfied,  1061. 

at  common  law  indictment  for  larceny  is  not  enough,  1062. 

evidence  inferential,  1062  a. 
Public  Officers. 

Embezzlement  by,  a  statutory  offence,  1063. 
Receiving  Embezzled  Qoods. 

Indictable  at  common  law,  1064. 

suggestions  for  defence,  p.  906,  vol.  i. 
EMBRACERY  (see  Bbibeby),  1858. 
EMPLOY]^,  embezzlement  by  (see  Embezzlement). 
EMPLOYES,  conspiracies  by,  1866. 
ENDEAVOR  TO  REVOLT,  1878. 
ENDEAVORS  (see  Attempts). 
ENEMIES,  killing  of,  when  not  in  war,  is  murder,  310. 

adhering  to,  when  treason,  1790-1801  (see  Belligebents,  Tbeason). 
ENGINEERS  on  railroads,  responsible  for  homicide,  337. 
ENGLISH  COMMON  LAW,  how  far  in  force  in  the  United  States,  15  a,  16. 

not  a  basis  of  jurisdiction  in  federal  courts,  253. 
ENGRAVING,  may  be  forgery,  675. 
ENGROSSING,  indictable  at  common  law,  1849. 
ENLISTMENT  OF  MINORS,  267. 
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ENTICING,  for  purposes  of  prostitution,  1766. 
ENTRY,  in  burglary  (see  Burglaby). 
ENTRY,  FORCIBLE,  (see  Forcible  Entey). 
EPILEPSY,  inference  from,  64. 
ERASURE,  may  be  forgery,  676. 
ESCAPE,  when  killing  justifiable  during,  406. 
ESCAPE,  BREACH  OF  PRISON,  AND  RESCUE. 
Against  Officer  for  an  Escape, 

Escape  is  permitting  a  prisoner's  departure  from  custody,  1667. 

negligence  need  not  be  proved  by  prosecution,  1668. 

deputy  jailers  are  liable  as  jailers,  1669. 

jailers  need  not  be  dejure,  1670. 

indictment  must  specify  offence,  1671. 
Breach  of  Prison, 

Prison  breach  is  a  forcible  departure  from  custody,  1672. 

offence  extends  to  escape  from  civil  process,  1673. 

enough  if  process  be  regular,  1674. 

custody  of  any  kind  is  enough,  1675. 

attempt  is  indictable,  1676. 

law  of  principal  and  accessary  applies,  1677. 

voluntary  escape  is  indictable,  1678. 

necessity  a  defence,  1679. 
Rescue, 

Rescue  is  violent  delivery  of  prisoner  from  custody,  1680. 

suggestions  for  defence,  p.  532,  vol.  ii. 
ESTRAYS,  larceny  of,  868. 
ETHER,  effects  of,  as  a  defence,  66. 
EVENTUAL  MALICE,  111. 
EVIDENCE. 

In  abduction,  587. 

in  abortion,  593. 

in  adultery,  1732. 

in  arson,  829. 

in  bigamy,  1696. 

in  burglary,  810  et  seq, 

in  cheats,  1165,  1189. 

in  conspiracy,  1398. 

in  duelling,  1777. 

in  embezzlement,  1028. 

in  forgery,  716,  717. 

in  homicide,  311  et  seq, 

in  insanity,  56. 

as  to  intent,  122. 

of  sale  of  liquor,  1513, 

in  libel,  1618  et  seq, 

in  lottery  prosecutions,  1467. 

in  malicious  mischief,  1075. 

in  nuisance,  1430, 1451. 

in  perjury,  1305. 

in  rape,  565. 
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EVIDENCED-  QmHnued. 
in  seduction,  1768. 
in  treason,  1807. 
fabrication  of,  1884. 

constitutionality  of  laws  changing  rules  of,  31. 
EVIL  INTENT  (see  Malice),  106. 
EXAMPLE,  how  for  the  object  of  punishment,  7. 
EXCUSABLE  HOMICIDE,  meaning  of,  306,  610. 
EXCUSE  AND  JUSTIFICATION. 
Repulsion  of  Felonious  Assault, 

Force  of  defence  to  be  proportional  to  force  of  attack,  484. 

conflict  provoked  by  defendant  is  no  defence,  485. 

but  where  defendant  withdraws  from  such  conflict  then  his  right 

defence  revives,  486. 
retreat  is  necessary  when  practicable,  486  a, 
attack  cannot  be  anticipated  when  the  law  can  be  resorted  to,  48' 
otherwise  when  there  is  no  organized  government,  487  a. 
whether  the  danger  is  apparent  is  to  be  determined  from  the  defe 

standpoint,  488. 
impracticable  to  take  ideal  "  reasonable  man ''  as  a  standard,  489. 
analogy  from  cases  of  interference  in  other's  conflicts,  490. 
on  principle,  the  test  is  the  defendant's  honest  belief,  491. 
but  although  the  defendant  believes  he  is  in  danger  of  life,  he  is 
of  manslaughter  if  this  belief  is  imputable  to  his  negligence,  4t 
apparent  attack,  to  be  an  excuse,  must  have  actually  begun,  and  n 

violent,  493. 
right  may  be  exercised  by  servants  and  friends,  494. 
IVeveniion  of  Felony,  495. 
Bond  fide  non-negligent  belief  that  a  felony  is  about  to  be  perp< 

excuses  homicide  in  its  prevention,  495. 
right  cannot  usually  be  exercised  when  there  is  an  opportunity  to 

oflender's  arrest,  496. 
if  felonious  attempt  is  abandoned  and  offender  escapes,  killio 

without  warrant  in  pursuit  is  murder,  497. 
no  killing  is  excusable  if  the  crime  resisted  could  be  prevented  1 

violent  action,  498. 
felonies  and  riots  may  be  thus  prevented,  499. 
trespass  no  excuse  for  killing  trespasser,  500. 
owner  may  resist  violent  removal  of  property,  or  attack  upon  his 
but  not  attack  on  his  honor,  501. 
EXECUTION  OF  LAWS,  508. 

Killing  under  mandate  of  law  justifiable,  508. 
EXECUTIONER,  duties  confined  strictly  by  law,  139. 
EXPERT  TESTIMONY,  effect  of,  in  insanity,  56. 
EXPLOSIVE  COMPOUNDS,  keeping,  when  indictable,  1441. 

selling,  ignorance  no  defence,  88. 
EX  POST  FACTO  LAWS,  operation  of,  28. 
EXPOSURE  OF  CHILD,  indictability  for,  56,  831,  359,  448, 1563. 
EXPOSURE  OF  OTHERS,  when  imputable,  156, 1568. 
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EXPOSURE  OF  PERSON. 

Indecent  exposure  of  person  a  nuisance,  1468. 

publicity  must  be  averred,  1469. 

place  must  be  open  to  public,  1470. 

intent  to  be  inferred,  1471. 

to  be  a  nuisance  there  must  be  witnesses,  1472. 
"  EXPRESS  MALICE,"  character  of,  118. 
EXTORTION,  by  public  officer,  indictable,  1574. 

conspiracy  to  commit,  1879. 

by  threats,  851,  1664. 
EXTRANEOUS  MOTIVES,  no  defence.  119. 

EXTRA-TERRITORIAL  JURISDICTION  over  citizens  and  others,  271 
etseg. 

EXTRA-TERRITORIAL  PERJURY,  when  indictable,  1264. 

FABRICATION  OF  EVIDENCE,  1384. 
FACT,  mistake  of,  when  a  defence,  87,  88. 
FALSE  ACCUSATION,  conspiracy  to  make,  1876. 

threats  of,  851, 1664. 
FALSE  AFFIDAVITS,  when  perjury,  1269. 
FALSE  CLAIM  on  government,  1164  a. 
FALSE  DICE,  cheating  by  (see  Cheats). 
FALSE  ENTRIES,  forging  (see  Fobgbby). 
FALSE  IMPRISONMENT,  an  assault,  609. 

an  element  in  abduction,  591. 
FALSE  MEASURE,  cheats  by  (see  Cheats). 
FALSE  NEWS,  cheating  by,  1121, 1442. 
circulators  of,  when  indictable,  1448. 
FALSE  NOTES,  cheating  by,  1128. 

FALSE  PERSONATION,  when  a  cheat  at  common  law,  1124. 
when  constituting  larceny,  888. 
false  pretence  as  to,  1143  et  seq.f  1152. 
FALSE  PRETENCES. 

General  Rules  of  Construction, 

Statutes  are  to  be  construed  in  accordance  with  object,  1180. 
CharacUr  of  the  Pretences, 
Pretence  that  defendant  was  a  person  of  wealth  and  credit  is  within 

statute,  1185. 
and  so  that  defendant  possessed  certain  specified  assets,  1186. 
BO  when  negotiable  paper  is  obtained,  1187. 
and  so  when  indorsement  is  obtained,  1188. 
so  generally  as  to  defendant's  status,  1189. 
so  as  to  pretension  to  supernatural  power,  1140. 

so  as  to  pretence  that  defendant  had  delivered  certain  goods,  or  paid  cer- 
tain money,  1141. 
that  defendant  was  sent  for  certain  goods,  1142. 
of  being  a  certain  physician,  1148. 

that  defendant  represented  a  principal  of  means,  or  influence,  1144. 
that  defendant  was  an  auctioneer  in  search  of  a  clerk,  or  a  store- 
keeper, 1145. 
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that  defendant  was  a  certain  attorney,  1146. 

that  defendant  was  a  certain  payee,  1147. 

that  defendant  was  unmarried,  1148. 

that  defendant  had  certain  legal  rights,  1149. 

that  defendant  had  claims  against  prosecutor,  1150. 

that  defendant  could  settle  a  prosecution  against  prosecu 

that  defendant  was  an  ''Oxford  student,"  or  ''cler]| 
"  officer,"  1152. 
fiilse  begging  letters  may  be  within  statute,  1153. 
a  false  pretence  is  to  be  distinguished  from  a  puff,  1154. 
mere  exaggerated  praise  is  not  a  false  pretence,  1155. 
but  otherwise  as  to  false  sample,  1156. 
opinions  are  not  always  pretences,  1157. 
but  use  of  £Eilse  brand  is  within  statute,  1158. 
and  so  of  statement  as  to  specific  weight,  1159. 
and  so  of  statement  as  to  property  offered  for  loan  or  sale,  IK 
and  so  of  false  warranty,  1161. 

and  so  of  negotiating  worthless  or  spurious  paper,  1162. 
and  so  of  uttering  post-dated  check,  1163. 
obtaining  money  by  forged  paper  not  larceny  but  false  pretent 
false  claim  on  government,  1164  a. 
Fadnty  of  the  Pretences, 
Only  strong  probability  of  falsity  need  be  shown,  1165. 
burden  of  negative  is  on  prosecution,  1166. 
pretence  must  be  squarely  negatived,  1167. 
sufficient  to  disprove  one  pretence,  1168. 
expecting  to  pay  is  no  negation,  1169. 
Pretences  need  not  be  in  Words, 

Conduct  is  a  sufficient  pretence,  1170. 
Need  not  be  by  Drfendami  Persofially, 
Pretence  by  one  confederate  is  pretence  by  all,  1171. 
confederacy  must  be  first  shown,  1172. 
They  miut  relate  to  a  past  or  present  State  of  Thifigs, 
Promises  or  predictions  are  not  false  pretences,  1173. 
but  false  pretence  is  not  neutralized  by  concurrent  promise,  11 
ITiey  must  have  been  the  Operative  Cause  of  the  Transfer, 
Unless  operative  not  within  statute,  1175. 
but  need  not  be  the  sole  motive,  1176. 
must  have  been  before  bargain  closed,  1177. 
verification  by  prosecutor  may  be  a  defence,  1178. 
pretence  must  operate  as  direct  cause  and  property  must  have  h 

ferred,  1179. 
no  defence  that  goods  were  obtained  mediately  through  contra 
false  accounts  of  payments  may  be  a  pretence,  1181. 
prosecutor  may  be  witness  to  prove  preponderating  influence, '. 
necessary  that  prosecutor  should  have  believed  the  representat 
Intent, 
Intent  to  be  inferred  from  facts,  1 184. 
to  compel  payment  of  debt,  1184. 
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proof  of  system  admissible,  1184. 

purpose  to  indemnify  no  defence,  1184. 
Scienter, 

Defendant  must  be  shown  to  have  known  f&lsity  of  pretences,  1185. 
Prosecutar^s  Negligence  or  Misconduct, 

Prosecutor  not  required  to  show  diligence  beyond  his  opportunities,  1186. 

his  contributory  negligence  to  be  determined  by  his  lights,  1188. 

carelessness  amounting  to  consent  estops  prosecutor,  1189. 

trap  is  no  defence,  1190. 

that  prosecutor  made  false  representations  is  no  bar,  1191. 

nor  is  prosecutor's  gross  credulity,  1192. 

but  *'brag"  and  loose  talk  are  not  within  statute,  1193. 

indebtedness  of  prosecutor  to  defendant  is  no  defence,  1194. 
Property  included  in  Statutes, 
Negotiable  paper  within  statutes,  1195. 

thing  obtained  must  be  of  some  value,  1196. 

money  paid  in  satisfaction  of  debt  not  within  statute,  1197. 

credit  on  account  will  not  sustain  indictment,  1198. 

goods  not  at  the  time  in  existence  are  within  statute,  1199. 

actual  injury  to  owner  need  not  be  proved,  1200. 

goods  must  not  have  belonged  to  defendant,  nor  the  taking  under  claim 
of  title,  1201. 

goods  must  have  been  obtained  for  defendant  and  under  his  direction, 
1202. 

property  must  pass,  not  mere  use,  1208. 

property  not  larcenous  not  within  statute,  1204. 
Where  offence  is  triable. 

Place  of  any  overt  act  may  take  cognizance,  1206. 

principal  indictable  in  place  of  agent's  act,  1207. 

doctrine  of  asportation  does  not  apply,  1208. 
Indictment, 

Several  defendants  may  be  joined,  1209. 

technical  averments  are  necessary,  1210. 

party  injured  must  be  described  as  in  larceny,  1211. 

pretence  to  agent  is  pretence  to  principal,  1212. 

pretences  must  be  averred  specially,  1213. 

substantial  variance  is  fatal,  1214. 

in  bargains  relation  of  fraud  to  bargain  must  appear,  1215. 

defendant's  allegation  of  property  must  be  proved  as  laid,  1216. 

spurious  bank  note  need  not  be  set  out  at  large,  1217. 

when  pretences  are  divisible  only  part  need  be  proved,  1218. 

verbal  accuracy  not  required,  1219. 

innuendoes  and  definitions  proper  when  explanation  is  required,  1220. 

description  of  property  to  be  as  in  larceny.  1221. 

property  obtained  must  be  individuated,  1222. 

owner  must  be  stated,  1223. 

pretence  must  be  negatived,  1224. 

sdetUer  must  be  averred,  1225. 

intent  to  defraud  must  in  some  way  appear,  1226. 
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obtaining  "  by  means  "  of  pretence  must  be  averred,  1227. 
varying  accounts  may  be  joined,  1228. 
Attempts, 
By  statute  conviction  may  be  had  of  attempt  under  indictment  for  com- 
plete offence,  1229. 
conviction  may  be  had  irrespective  of  prosecutor's  prudence,  1230. 
may  be  attempt  when  only  credit  is  obtained,  1231. 
question  of  attempt  is  for  jury,  1232. 
general  character  of  instrument  must  be  designated,  1233. 
means  of  attempt  must  be  averred,  1234. 
Receiving  Goods  obtained  by  False  Pretences. 
Receiving  goods  so  obtained  is  indictable,  1235. 
conspiracy  to  commit,  1347. 
FALSE  SAMPLES,  cheating  by,  1166. 
FALSE  STATEMENTS,  conspiracy  to  disseminate,  1374. 
FALSE  SWEARING,  indictable  at  common  law,  1244. 
FALSE  TOKEN,  cheating  by,  1117. 1118. 
FALSE  WARRANTY,  cheating  by,  1161. 
FALSE  WEIGHTS,  cheating  by,  1118, 1119. 
FALSIFICATION  OF  EVIDENCE,  1334. 
FARO-TABLES,  when  nuisances,  1465. 
FATHER,  may  correct  child,  631, 1563. 
liable  for  misconduct  to  child,  1563. 
indictment  for  negligent  homicide  of  child,  331,  335,  359. 
FEAR,  how  far  affecting  causation,  168. 
when  necessary  to  robbery,  850. 
vitiates  consent,  146. 
FEDERAL  COURTS. 
Judicial  Powers  settled. 
Summary  of  federal  judicial  powers  given  by  Constitution,  252. 
prevalent  view  is  that  federal  judiciary  has  no  common  law  criminal 

jurisdiction,  253. 
conflict  of  early  rulings  on  this  topic,  254. 

rulings  do  not  shut  out  common  law  as  a  standard  of  interpretation,  255. 
conclusion  is  that  no  jurisdiction  is  given  of  exclusively  common  law 

offences,  256. 
statutory  jurisdiction  of  federal  courts,  257. 

includes  offences  against  law  of  nations,  258. 
also  offences  against  federal  sovereignty,  259. 
also  offences  against  individuals  on  federal  soil  or  on  ships,  260. 
also  offences  against  property  of  federal  government,  261. 
also  against  public  federal  justice,  262. 
have  no  common  law  powers,  253. 
powers  as  to  habeas  corpus,  267,  268. 
FEDERAL  LAWS,  conspiracy  to  commit  offences  against,  1356  a, 
FEDERAL  MARSHALS,  interference  in  elections,  1841  a, 
FEDERAL  OFFENCES,  when  fixed  by  statute,  258-261. 
FEDERAL  STATUTE. 
On  conspiracy,  1356. 
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as  to  embezzlement,  see  Embezzlement. 
FELO  DE  SE  (see  Suicide),  1041. 
FELONIOUS  INTENT. 

Intent  to  kill  essential  to  indictment  for  assaults  with  intent  to  nmrder, 
641. 

defendant  may  be  convicted  of  assault,  641  a. 

there  must  be  apparent  ability  to  consummate  attempt,  642. 

touching  not  necessary  to  offence,  643. 

in  indictment  particularity  of  specification  is  not  required,  644. 

right  of  self-defence  same  as  in  homicide,  645. 

indictment  for  shooting  with  intent  to  kill  must  conform  to  statute,  645  a. 
FELONY,  character  of,  21,  22. 

felonies  are  crimes  subject  to  forfeiture,  22. 

"  infamy  "  is  that  which  impresses  a  moral  taint,  22  a, 

misdemeanors  include  offences  lower  than  felonies,  23. 

compounding,  when  indictable,  1559. 

conspiracy  to  commit,  1342. 

intent  to  commit,  how  far  imputable  to  homicide,  320. 

repulsion  of,  justification  in  murder,  484,  495. 

merger  in  (see  Mebgeb). 
FEME-COVERTS. 

Indictment  not  bad  on  its  face  when  against  wife  alone,  75. 

and  so  as  to  indictments  against  husband  and  wife  jointly,  76. 

wife's  misnomer  must  be  pleaded  in  abatement,  77. 

wife  presumed  to  be  acting  under  her  husband's  coercion  when  co- 
operating in  crime,  78. 

presumption  is  rebuttable,  79. 

for  offences  distinctively  imputable  to  husband  he  is  primarily  indicta- 
ble, 80. 

for  ofiences  distinctively  imputable  to  wife  she  is  primarily  indictable,  81. 

in  riot  and  conspiracy  there  must  be  others  beside  husband  and  wife,  82. 

distinctive  views  as  to  accessaries  (see  Mabbied  Women),  83. 
FENCE,  malicious  injury  to  (see  Malicious  Mischief). 
FERiE  NATURE,  animals  not  subjects  of  larceny,  869. 
FERRETS,  not  subjects  of  larceny,  872. 
FERRY,  when  a  nuisance  to  river,  1478. 
FICTITIOUS  NAME,  forgery  by  (see  Fobgeby). 
FIDUCIARY  RELATIONS,  when  essential  to  embezzlement,  1019. 
FIGHTING  (see  Affbay,  Duel,  Homicide). 
FINDER  OF  ARTICLES,  when  guilty  of  larceny,  901-910. 
FIRE-ARMS,  negligent  use  of,  indictability  for  (see  Homicide),  344. 
FIRST  DEGREE,  murder  in,  376  et  seq. 
FISH,  not  subjects  of  larceny,  869. 
FISH,  OBSTRUCTING,  when  a  nuisance,  1480. 
FIXTURES,  not  subjects  of  larceny,  864-7. 
FLESH  of  animals,  when  subjects  of  larceny,  874. 
FLIGHT,  when  proof  of  embezzlement,  1030. 

not  necessary  to  self-defence,  99. 
FOETICIDE,  an  offence  at  common  law,  592. 
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FOOD,  UNWHOLESOME,  selling  is  indictable.  1484. 
FOOT-BALL,  when  a  lawful  game,  1465  a. 
FOOT-RACING,  a  lawful  game,  1466  a. 
FORCE,  how  fiir  yitiating  consent,  149. 

repulsion  of,  as  excuse  for  murder,  484. 

when  necessary  to  robbery,  860. 
FORCIBLE  ENTRY  AND  DETAINER. 
Character  of  Offence, 

Forcible  exclusion  of  another  from  his  lands  and  tenements  is  an 
at  common  law,  1083. 

modification  of  common  law  by  statutes,  1084. 

gist  of  ofRence  is  the  yiolence,  1086. 

statutory  offence  requires  less  force  than  common  law,  but  eitht 
hold  or  leasehold  title,  1086. 

any  person  forcibly  putting  another  out  of  possession  is  indictabL 

wife  may  be  so  indicted  against  her  husband,  1088. 

so  as  to  tenant  in  common  ejecting  his  companion,  1089. 

so  as  to  third  person  dispossessing  officer  of  law,  1090. 

real  estate,  corporeal  or  incorporeal,  may  be  thus  protected,  1091. 

to  forcible  trespass  on  personalty  force  is  essential,  1092. 

and  so  to  forcible  entry.  1093. 

force  may  be  inferred  from  facts,  1094. 

rule  does  not  apply  to  outhouses,  1095. 

entry  by  trick  is  not  forcible,  1096. 

peaceable  entry  may  be  followed  by  forcible  detainer,  1097. 

forcible  continuance  may  be  forcible  entry,  1098. 

when  there  is  right  of  entry,  violence  is  essential  to  offence,  1099. 

tenant  at  will  cannot  be  expelled  by  force,  1100. 

owner  may  forcibly  enter  as  against  intruder,  1101. 

legal  right  to  enter  is  essential  to  writ  of  restitution,  1102. 

forcible  detainer  to  be  inferred  from  facts,  1103. 

at  common  law  possession  is  necessary  to  prosecution,  1104. 

title  is  not  at  issue,  1105. 

prosecutor  may  prove  force,  1106. 

conspiracy  to  effect,  1360. 
Indictment, 

Indictment  must  contain  technical  terms,  1107. 

for  common  law  offence,  possession  only  need  be  averred,  1108. 

possession  must  be  described  as  in  ejectment,  1109. 

entry  and  detainer  are  divisible,  1110. 

title  is  necessary  to  restitution,  1111. 

indictment  for  forcible  trespass  must  aver  violence,  1112. 

practice  to  sustain  summary  convictions,  1113. 

suggestions  for  defence,  p.  36,  vol.  ii. 
FORCING  SEAMEN  on  shore,  1886. 
FOREIGN  AMBASSADORS,  not  subjects  of  indictment,  282. 

assaults  on,  1899. 
FOREIGN  JURISDICTION  of  consuls,  273. 
FOREIGN  LANDS,  jurisdiction  over,  284  et  eeq, 
FOREIGN  LANGUAGE,  when  to  be  translated,  729. 
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FOREIGN  MINISTERS  (see  Ministbes),  282, 1899. 
FOREIGN  PERJURY,  when  indictable,  1264. 
FOREIGN  POWERS,  libels  on,  1612  a. 
FOREIGN  PRINCIPALS,  when  responsible,  278. 
FOREIGNERS,  when  indictable  in  country  of  arrest,  281-2. 

jurisdiction  over,  269  ei  seq. 

extra-territorial  offences  against  our  rights  may  be  intra-territorially 
indictable,  284. 

jurisdiction  claimed  in  cases  of  peijury  and  forgery  before  consuls,  285 

punishment  in  such  cases,  286. 
FOREIGN  STATES,  BREACH  OF  NEUTRALITY  AS  TO. 

Indictability,  not  convertible  with  national  duty,  1901. 

sympathy  not  participation,  1902. 

not  indictable  to  furnish  belligerent  with  munitions  of  war,  1903. 

otherwise  as  to  recruiting,  1904. 

and  so  of  fitting  out  and  arming  cruiser,  1905. 

and  so  of  lending  money  for  belligerent  purposes,  1906. 

and  BO  of  furnishing  coal  from  a  constant  base  of  naval  supply,  1907. 

punishment,  but  not  extradition  of  offender,  may  be  demanded,  1908. 
FOREIGN  STATES,  libels  on,  1612  a,  1900. 
FORESTALLING,  REGRATING,  AND  ENGROSSING. 

By  the  Roman  law,  offences  are  made  penal,  1849. 

and  so  by  statute,  5  &  6  Edw.  VL  1850. 

at  common  law  indictable  to  oppress  community  by  absorbing  staple, 
1861. 
FORGED  MONEY,  possession  of,  720,  748. 
FORGED  PAPER,  when  a  false  pretence,  1164. 
FORGERY. 
Definition, 

Forgery  is  the  false  making  of  a  suable  document  with  intent  to  defraud, 
653. 

is  a  misdemeanor  at  common  law,  and  as  such  cognizable  in  State  courts, 
654. 

conspiracy  to  commit,  1357. 
Modes  of  Perpetration. 

All  concerned  in  are  principals,  655. 

partner  may  be  guilty  of  against  partner,  656. 

party  signing  his  name  when  such  name  is  another's  may  be  guilty  of 
forgery,  657. 

otherwise  when  names  are  slightly  variant,  658. 

forgery  to  sign  under  an  assumed  name,  659. 

forgery  to  sign  name  of  non-existent  person,  660. 

forgery  to  alter  writer's  name  when  effect  is  to  defraud,  661. 

and  so  to  falsely  alter  one's  own  executed  deed,  662. 

fraudulently  executing  deed  with  a  false  date  may  be  forgery,  663. 

forgery  to  make  false  entry  in  pass-book,  664. 

so  as  to  entries  in  book  settlements,  665. 

so  as  to  books  of  original  entry,  666. 

so  when  clerk  makes  false  entries  in  book  he  is  employed  to  keep,  667. 

signing  another's  name  without  authority  is  forgery,  668. 
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agent  having  bond  fide  belief  that  he  is  authorized  to  sign  is 

of  forgery,  669. 
fraudulently  using  a  man  of  straw  as  acceptor  to  charge  a  ] 

person  of  the  same  name  is  forgery,  670. 
forgery  to  fill  up  blank  with  terms  other  than  authorized,  671« 
80  to  fill  up  without  authority  check  already  signed,  672. 
80  for  an  agent  fraudulently  to  alter  terms  he  was  employed  to 
but  it  is  not  forgery  fraudulently  to  induce  another  to  sign  a 

674. 
forgery  may  be  by  writing,  printing,  or  engraving,  676. 
an  erasure  may  be  a  forgery,  676. 
and  so  of  mutilation,  677. 
an  addition  must  be  specifically  pleaded,  678. 
fiilse  personation  is  not  forgery,  679. 
What  Instruments  are  the  Objects  of  Forgery, 
Necessary  that  instruments  should  support  B,primd  facie  case,  ( 
but  instruments  need  not  be  in  writing  or  in  words,  681. 
bonds,  deeds,  commercial  paper,  receipts,  orders,  '*  other  writiui 
judicial  or  political  records,  683. 
book  entries,  684. 
railway  and  other  tickets,  685. 
fedse  making  of  another's  signature  to  a  statement  exposing  the 

suit  is  forgery,  686. 
80  of  certificates  of  character,  687. 
but  not,  it  seems,  of  pictures,  688. 
certificate  as  to  negotiable  paper  is  forgery,  689. 
so  of  trade-marks  or  labels  when  party  issuing  is  liable  to  ac 

deceit,  690. 
instrument  must  be  capable,  if  genuine,  of  being  proof  in  legal 

691. 
but  such  process  need  not  be  against  the  party  whose  name  is  for 
nor  need  the  party  injured  have  a  local  legal  existence,  693. 
nor  need  there  be  any  immediate  personal  injury,  694. 
nor  need  the  instrument  be  more  than  primd  facie  proof,  695. 
but  an  instrument  that  in  no  possible  case  can  be  sued  on  cann( 

object  of  forgery,  696. 
defects  as  to  seals,  stamps,  and  attestations,  may  not  destroy  h 

cacy,  697. 
forgery  of  void  bank  note  not  indictable,  though  otherwise  ^ 

object  is  to  impose  upon  third  person,  698. 
notes  of  a  prohibited  denomination  may  be  forged,  699. 
a  forged  bank  note  must  be  such  as  to  support  a,  primd  fade  case 
fraud  on  public  at  large  is  sufficient  to  sustain  indictment,  701. 
not  forgery  to  induce  another  to  sign  his  name,  702. 
Uttering, 
Uttering  and  publishing  is  knowingly  passing  an  instrument  as  g 
uttering  forged  notes  is  indictable  at  common  law,  704. 
to  uttering  an  intent  to  defraud  is  necessary,  705. 
uttering  may  be  inferentially  proved,  706. 
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no  defence  that  instrument  was  obtained  hy  a  trap,  707. 

but  there  must  be  an  exhibition  of  the  instrument  lueri  eauia,  708. 

BO  of  capacity  to  injure,  709. 

when  offence  is  felonj,  parties  counselling  are  accessaries  before  the 
fact,  710. 

venue  is  ptaced  where  forged  instrument  was  passed,  711. 

uttering  is  an  independent  offence,  712. 

intent  to  de&aud  to  be  inferred  from  facta,  718. 

no  defence  that  there  was  no  party  at  the  time  to  be  defrauded,  714. 

tcfen/er  may  be  proved  by  other  forgeries  and  utterings,  715. 
Proqf  of  Charter  of  Bank. 

When  bank  is  defrauded,  existence  of  bank  must  be  proved  or  judicially 
noticed,  716. 
InUnHon. 

Intention  to  defraud  neceaaaiy  to  offence,  717. 

no  defence  that  the  party  intended  no  barm,  or  that  the  claim  was  just, 
718. 
Sandvyriting,  719. 
n<ioing  COtmterfat  Monty  in  Pattettian. 

Having  counterfeit  money  in  possession  with  int«nt  to  defraud  is  a 
statutory  offence,  720. 

indictment  in  such  case  must  describe  as  in  forgery,  721. 

identer  in  such  case  is  material,  722. 

intent  to  be  inferred,  723. 

having  in  possession' several  kinds  of  notes  is  one  offence,  724. 
Ih/erenixi  of  Forgery  from  Extrinsic  Faett. 

Collateral  mechanical  evidence  of  forgery,  725. 

presumptjon  of  forgery  from  uttering,  726. 
Indtctmenfm  Forgtry  aitd  UtUring. 

Not  duplicity  to  state  the  offence  in  varying  pbaaee,  727. 

variance  as  to  general  designation  of  instrument  fatal,  728. 

instrument  must  be  accurately  act  forth,  728  a. 

of  a  foreign  language  translation  must  be  given,  729. 

setting  forth  of  non-producible  instruments  may  be  excused,  730, 

vignettes  and  mottoes  need  not  be  given,  731. 

nor  stamps,  732. 

indorsements  need  not  be  given,  nor  surplusage,  783. 

otherwise  as  to  dates,  734. 

altered  and  inserted  words,  when  material,  must  be  averred,  735.. 

sewing  to  indictment  is  not  sufficient,  736. 

"tenor,"  means  words;  "purport,"  character,  737. 

"  purporting  to  be  "  not  essential,  738. 

indictment  must  show  instrument  to  be  capable  of  being  used  in  legal 
process,  739. 

must  aver  extraneous  facts  when  necessary  for  this  purpose,  740. 

in  setting  forth  charters  of  banks  indictments  must  conform  to  statute,  741. 

intent  to  defraud  must  be  specially  averred  and  so  of  leimier,  742. 

possibility  of  fraud  is  enough  to  sustain  averment,  743. 

party  to  be  defrauded  must  be  specified,  743  a. 
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when  notes  of  fictitious  bank  are  forged,  party  on  whom  note^ 
should  be  averred,  744. 

actual  damage  need  not  be  averred  or  proved,  745. 

not  always  necessary  to  aver  person  on  whom  paper  is  passed, 

place  of  uttering  may  be  laid  as  place  of  forgery,  747. 
Cbining, 

State  courts  take  jurisdiction  of,  748. 

counterfeit  must  be  likely  to  deceive,  749. 

all  participants  are  principals,  750. 

general  description  of  coin  is  enough,  751. 

offering  with  intent  to  defraud  is  uttering,  752. 

guilty  knowledge  is  to  be  inferred  from  facts,  758. 

existence  of  genuine  original  need  not  be  proved,  754. 

fraudulent  diminution  is  coining,  755. 

suggestions  for  defence,  p.  684,  vol.  i. 
FORGERY  ABROAD,  jurisdiction  over,  276,  285. 
FORNICATION,  living  in,  1747. 
NcUwri  of  Offence, 

Fornication  not  a  misdemeanor  at  common  law,  1741. 
Jndictment, 

Indictment  must  conform  to  statute,  1742. 
JEhndenoe, 

Facts  of  case  must  be  made  out,  1744. 
Verdict. 

May  be  conviction  of,  under  indictment  for  adultery,  1745. 

if  rape  be  proved,  offence  merges,  1746. 

suggestions  for  defence,  p.  587,  vol.  ii. 
FORTS,  offences  in,  jurisdiction  of,  260. 

FORTUNE-TELLER,  when  guilty  of  larceny,  964.    See  1140. 
FOWLS,  when  the  subject  of  larceny,  871. 
FRANCHISE,  ELECTIVE,  tampering  with,  1832. 

suggestions  for  defence,  p.  663,  vol.  ii. 
FRAUD  (see  Malice),  106. 

how  distinguishable  from  malice,  124. 

vitiates  consent,  146,  150. 

by  public  officer,  indictable,  1572  a, 

possibility  of,  sufficient  in  forgery,  653,  694,  743. 

in  election,  indictable,  1839  et  seq. 
FRAUDULENT  INSOLVENCY. 
Frauduleni  Conveyances, 

Under  statute  Eliz.  making  fraudulent  conveyances  is  indictable 
Secreting  Ooode, 

Secreting  goods  made  indictable  by  recent  statutes,  1239. 

secreting  or  assigning  must  be  actual,  1240. 

intent  or  scienter  must  be  shown,  1241. 
FREEDOM  OF  AGENCY,  essential  to  causation,  154. 
FRIEND  may  interpose  to  defend  friend,  494,  505. 
FRIGHT,  how  far  modifying  causation,  168. 
FRUIT,  when  subject  of  larceny,  868. 
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OAHBLINQ  (eee  Oamiko),  a  statutory  offence,  1465  b. 
GAMES,  death  through,  371-3. 

public,  policy  of,  1461. 

acandtLloue  or  diaorderly  games  are  indictable,  1461. 

BO  of  bowling-alleys,  when  disorderly,  1462. 

BO  of  billiard  rooms,  1463. 

BO  of  public  Bpectaclea,  1464. 
GAMING,  when  public  may  be  indictable,  1465. 

gaming  is  staking  on  chance,  1465  a. 

made  indictable  by  statut«,  1465  b, 

also  by  whatever  eicitea  disturbance,  1465  c, 

also  when  involving  minors,  1465  d. 

in  pleading  statutory  requisites  must  be  followed,  1466. 

ignorance  no  defence,  8S. 
GAMING-HOUSES,  when  nubances,  1465. 
GAMING  MATERIALS,  may  be  aubjecta  of  larceny,  882  a, 
GAS.  may  be  subject  of  larceny,  863,  931. 

when  a  nuisance,  1414. 
GENERAL  MALICE,  character  of,  112. 

.  when  imputable,  120,  31S,  320. 
GENEVA  AWARD,  discuBaion  of,  1903, 1905. 
GOLD  ORE,  may  be  subject  of  larceny,  865. 
GOOD  INTENT,  when  collateral,  no  defence,  119. 
GOODS,  stealing  (see  Cheats,  Eubezzlembnt,  Labcesy). 

aecreting,  1240. 
GOVERNMENT,  attack  on,  when  treason  (see  TKEAeON),  1794  et  leq. 

conspiracy  to  corrupt,  1375. 
GRAND  JURY,  perjury  before,  1260. 
GRAVE  CLOTHES,  may  be  subjects  of  larceny,  863.  937. 
GRAVEYARD,  may  be  protected  from  intruders,  626. 
GRAVES,  violation  of,  1432  a. 
GRUDGE,  presumption  of,  in  homicide,  477. 
GUARDIANS,  indictable  for  neglect,  1686. 
GUARDIANSHIP,  responsibility  attached  to,  361. 
GUILTY  KNOWLEDGE,  inference  of  in  receiving  (aee  Ionokance),  i 
GUNPOWDER  (see  Powder),  when  a  nuisance,  1412, 1441. 
GUNPOWDER  FACTORIES,  when  a  nuisance,  1413, 1441. 
GUNS,  honjicide  through  negligent  use  of,  844. 
GYPSY,  false  pretence  by,  1140.     See  964. 

HABEAS  CORPUS,  conflicta  of  jurisdiction  as  to,  267. 
HANDWRITING  (see  Foroeby). 
HARBORS,  OBSTRUCTING,  indictable,  1477. 
HARES,  not  subjects  of  larceny,  869. 
HEALTH,  offences  to,  indictable,  1433. 

whatever  is  likely  to  generate  disease  may  be  a  nuisance,  1433. 

as  in  case  of  exposure  of  putrid  or  infectious  food  or  drink,  1434. 

but  mere  unwholesomenesB  is  not  suflicient,  1435. 

communication  of  diseases,  when  indictable,  1436. 
HEGEL,  his  view  of  punishment,  13,  a. 
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HELPLESS  PERSONS,  ill-treatment  of,  1663. 

HEREDITY,  evidence  of  insanity,  65. 

HIGH  SEAS,  jurisdiction  of,  260-1,  270, 1860  ei  seq. 

piracy  on,  1860. 
HIGHWAYS,  OBSTRUCTING. 

Obstructing  road  on  which  public  has  right  of  way  is  inc 

whatever  interferes  with  travel  is  an  obstruction,  1474. 

prescription  is  no  defence,  1475. 

unlicensed  or  excessive  obstruction  by  railroad  may  be  ii 

nuisance  to  obstruct  navigable  river  or  lake,  1477. 

collateral  benefit  no  defence,  1478. 

not  necessary  that  tide  should  flow,  1479. 

indictment  may  lie  for  obstructing  fish,  1480. 

wharf  may  be  a  nuisance,  1481. 

and  so  may  docks,  1482. 

and  so  may  oyster-beds,  1488. 

license  no  defence  to  negligent  obstruction,  1484. 

neglect  in  repairing  roads  may  be  indictable,  1485. 

indictment  must  aver  duty,  1486. 

court  may  compel  repair  by  fine,  1487. 

repairing,  1584  a. 
HIRER,  when  guilty  of  larceny,  964. 
HOG^,  in  a  city,  a  nuisance,  1412. 

HOLY  SCRIPTURES,  when  reviling,  indictable,  1431, 1443 
HOME,  may  be  defended  by  force,  1549. 

homicide  in  defence  of,  465,  502,  606-7. 
HOMICIDE. 
Definitions. 

Murder  is  killing  with  malice  aforethought,  303. 

voluntary  manslaughter  is  intentional  killing  in  hot  blooc 

involuntary  manslaughter  is  negligent  killing,  305. 

excusable  homicide  is  either  non-negligent,  non-malici 
^       killing  in  self-defence  or  necessity,  306. 

justifiable  homicide  is  homicide  in  discharge  of  a  duty,  3' 

in  verdict  there  is  no  distinction  between  excusable  and  j 
cide,  308. 
Oertain  Requisites  of  Homicide  in  geiieraL 

Deceased  must  have  been  living  at  mortal  blow,  309. 

death  must  be  imputable  to  defendant's  act,  309  a, 

accelerating  death  of  dying  is  homicide,  309  b, 

the  homicide  must  not  have  been  in  legitimate  public  wai 

there  must  be  proof  of  corpus  delicti,  311. 

death  must  have  been  within  a  year  and  a  day,  312. 

malice  is  to  be  inferred  from  circumstances,  313. 

when  there  is  deliberate,  unlawfiil  killing,  malice  is  infer 

if  intent  be  only  to  inflict  a  slight  oflence,  killing  is  but  mai 

killing  when  intending  to  produce  miscarriage  is  murder, 

when  unintended  person  has  been  killed  by  mistake,  it 
that  oflence  is  the  same  as  if  intended  person  had  been 

objections  to  this  view,  318. 
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malice  to  a  claw  coverB  malice  to  aa  individual,  319. 

by  older  writen  killiag  with  intont  to  commit  collateral  felony  is  murder, 

820. 
this  conclusion  is  incompatible  with  reason,  321. 
proper  comae  ia  to  indict  for  attempt  and  for  maoslanghter,  822. 
unintentional  homicide  incideotaJ  to  an  unjawfhl  act  is  manalangbter,  823. 
■o  in  respect  to  assaults,  324. 
so  in  respect  to  miscarriages,  325. 
so  ae  to  note,  326. 
so  as  to  illicit  intercourse,  827. 
BO  as  to  BDicide,  828. 
Negligent  Homicide. 
Omission  in  discharge  of  lawful  dut;  is  indictable,  829. 
omission  io  perform  acts  of  charity  not  indictable,  330. 
otherwise  as  to  lawful  duties ;  father  and  child,  331. 

husband  and  wife,  332. 

keepers,  jailera,  etc.,  333. 

incapacity  a  defence,  334. 

BO  is  capacity  on  part  of  person  neglected,  336. 

conscientious  opinion  as  to  du^  when  a  defence,  886. 
engineers  and  other  officers  liable  for  omissions,  337. 
BO  of  persons  employed  to  give  warning  as  to  danger,  388. 
no  indictment  lies  for  failure  in  discretionary  duty,  389. 
must  be  causal  connection  between  the  negligence  and  the  injury;  con- 
tributory negligence,  340. 
master  liable  for  servant,  341. 
no  defence  that  businesa  was  lawful,  842. 
negligent  use  of  dangerous  agencies  indictable,  343. 

firearms  and  powder,  344. 

poison,  840. 

intoxicating  liquors,  347. 
officers  of  railroads  liable  for  death  ensuing  from  their  want  of  care,  34S. 
when  there  is  duty  there  is  liability,  349. 
but  duty  must  be  specific,  350 

killing  by  negligently  dropping  articles  is  manslaughter,  351. 
liability  of  steamboat  officers,  852. 
death  produced  by  careless  driving  is  manalaaghter,  853. 
rapidity  which  puts  horse  out  of  control  is  negligence,  854. 
care  to  be  that  of  prudent  drivers,  355. 
all  concerned  liable  as  principals,  356. 
letting  loose  noxious  animals,  367. 

killing  of  helpless  person  by  negligent  act  ia  manslaughter,  368. 
death  of  child  by  parent's  negligent  act  is  manslaughter,  859. 
so  as  to  master  and  apprentice  and  master  and  servant,  360. 
so  of  jailers  and  other  guardians,  861. 

phyeiciana  responsible  for  lack  of  ordinary  diligence  and  skill,  862. 
not  responsible  if  patient  were  direct  cause  of  injury,  863. 
no  diSerence  between  licensed  and  unlicensed  practitioner,  364, 
culpable  ignorance  imposes  liability,  866. 
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culpable  ignorance  imposes  liability,  365. 

careless  or  ignorant  use  of  dangerous  agencies  is  negligence, 

gratuitousness  does  not  affect  case,  867. 

apothecaries  and  chemists  liable  on  same  principles,  368. 

by  persons  running  machinery  care  must  be  exercised  in  p 
danger,  369. 

so  when  death  is  caused  by  negligent  desertion  of  post,  370. 
NEGLIGENT  IGNORANCE,  when  indictable,  85,  89. 
NEGLIGENT  OFFICERS,  when  indictable,  1580. 
NEGOTIABLE  PAPER,  when  subject  of  larceny,  877-82. 

when  subject  of  false  pretences,  1195, 
NEGRO,  marriage  with  white,  when  nullity,  1754. 
NERVOUS  CAUSATION,  how  far  imputable,  167. 
NEUTRALITY,  BREACH  OF. 

Indictability  not  convertible  with  national  duty,  1901. 

sympathy  not  participation,  1902. 

not  indictable  to  furnish  belligerent  with  munitions  of  war,  II 

otherwise  as  to  recruiting,  1904. 

and  so  of  fitting  out  and  arming  cruiser,  1905. 

and  so  of  lending  money  for  belligerent  purposes,  1906. 

and  so  of  furnishing  coal  from  a  constant  base  of  naval  supply 

punishment,  but  not  extradition  of  offender,  may  be  demands 
NEW  HAMPSHIRE,  homicide  statute  of,  376. 
NEW  JERSEY,  homicide  statute  of,  376. 
NEW  YORK,  homicide  statute  of,  376. 
NEWS,  false,  publication  of,  1448. 
NIGHT-WALKERS,  right  to  arrest,  441. 

who  are,  1446. 
NINE-PINS,  when  a  game  of  chance,  1465  a, 

playing  on  Sunday,  1431  a. 
NOISES,  when  nuisances,  1411-2, 1432  b. 
NON-COMPOS  MENTIS  (see  Insaihty). 
NON-EXISTENT  OBJECT,  not  imputable,  136. 
NON-RESIDENT,  when  a  principal,  209.  219,  284,  note, 
NOTICE,  omission  of,  homicide  resulting  from,  liability  for,  338. 
"  NOXIOUS,"  meaning  of  term,  182. 
NUISANCE. 

General  OondUions. 

Nuisance  must  be  an  offence  deleterious  to  community  at  larg( 

not  enough  if  offence  is  special,  1411. 

not  necessary  that  nuisance  should  be  detrimental  to  health,  1' 

offensive  trades  not  necessarily  indictable,  1413. 

annoyance  must  be  reasonably  such,  1414. 

prescription  no  defence,  nor  recentness  of  population,  1415. 

collateral  public  advantage  no  defence,  1416. 

no  defence  that  similar  nuisances  exist,  1417. 

no  defence  that  thing  complained  of  has  no  other  place,  1418. 

prior  conviction  no  defence,  1419. 

want  of  evil  intent  is  no  defence,  1420. 

9; 


INDEX. 

• 

NUISANCE—  QmHnued. 

nor  is  good  intent,  1421. 

all  concerned  are  principals,  1422. 

persons  undertaking  public  duties  liable  for  neglect,  1428. 

a  license  from  goyemment  no  excuse  for  unnecessary  nuisance,  1424. 

nuisance  must  be  in  causal  relation  with  defendant's  act,  1425. 

jurisdiction,  when  in  two  counties,  or  States,  288. 
Abatement  for. 

Nuisance  may  be  stopped  by  abatement,  1426. 
^idictment. 

Indictment  must  conclude  to  common  nuisance,  1427. 

must  show  a  public  offence,  1428. 

bill  of  particulars  may  be  required,  1429. 
Proof. 

Nuisance  to  be  proved  inferentially,  1430. 
Offences  to  Religion. 

Whatever  shocks  the  common  religious  sense  is  a  nuisance,  1481. 

unnecessary  labor  on  Sunday  a  statutory  offence  (see  Sunday),  1431  a. 
Offences  to  Public  Decency. 

Whatever  shocks  public  decency  is  indictable,  1432. 

indecent  treatment  of  dead  body  indictable,  1432  a.' 

noise  and  indecent  conduct  in  the  public  streets,  1482  b. 
Offences  to  Health. 

Whatever  is  likely  to  generate  diseaae  may  be  a  nuisance,  1433. 

as  in  case  of  exposure  of  putrid  or  infectious  food  or  drink,  1484. 

but  mere  unwholesomeness  is  not  sufficient.  1435. 

and  so  as  to  communication  of  diseases,  1436. 
Offensive  Industries. 

Offensive  industry  indictable  if  planted  in  populous  neighborhood,  1488. 

if  placed  within  city  limits,  1439. 

whether  such  industry  must  recede,  in  other  cases,  is  a  question  of  expe- 
diency, 1440. 
Eocphsive  and  Inflammable  Oompounds. 

Explosive  compounds  must  be  carefully  kept,  1441. 
Nuisances  of  Personal  Deportment. 

Ck>mmon  scolds  are  indictable  at  common  law,  1442. 

and  so  of  common  brawlers,  1443. 

and  so  of  common  barrators ;  common  thieves,  144. 

and  so  of  eaves -droppers,  1445. 

and  so  of  persons  habitually  and  openly  lewd,  and  night-walkers,  1446. 

and  so  of  common  drunkards,  1447. 

and  so  of  false  newsmongers,  1448. 
Bawdy y  Disorderly ^  and  Tippling^houses. 

Bawdy-house  and  disorderly  house  are  indictable  at  common  law,  1449. 

enough  if  facts  constituting  nuisance  be  averred,  1450. 

character  of  house  to  be  proved  inferentially,  1451. 

bad  reputation  of  visitors  admissible,  1452. 

ownership  to  be  proved  inferentially,  1453. 

tippling-houses  indictable  at  common  law,  1454 
married  woman  indictable  for  keeping  house,  1455. 
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Infanticide. 
When  death  occurs  hefore  child  has  independent  circulation, 

not  homicide ;  otherwise,  when  the  child  is  bom  alive  and 

birth,  445. 
birth  a  question  of  fact,  446. 

negligent  exposure  of  children  is  manslaughter,  447. 
Suicide, 
Surviving  principal  in  suicide  indictable  for  murder,  448. 
at  common  law  no  conviction  of  accessaries  before  the  fact,  441 
killing  when  assisting  in  producing  abortion,  450. 
consent  of  deceased  no  bar  to  prosecution,  451. 
killing  another  with  his  consent  to  avoid  greater  evil,  452. 
killing  another  incidentally  to  suicide  is  manslaughter,  453. 
attempt  to  commit  suicide  is  a  misdemeanor,  454. 
Provocation  and  Hot  Blood, 
Loss  of  self-control  essential  to  offence,  455. 
words  of  reproach  no  adequate  provocation  for  an  assault  with 

kill,  455  a, 
when  person  is  touched  with  apparent  insolence,  then  provocatio 

degree,  456. 
interchange  of  blows  induced  by  insulting  words  reduces  to  mane 

457. 
a  slighter  provocation  extenuates  when  intent  is  only  to  chastis 
husband  in  hot  blood  killing  adulterer,  guilty  of  manslaughter, 
same  principle  to  be  extended  in  cases  of  punishment,  when  in  t 

of  attacks-  on  the  chastity  of  persons  under  the  rightful  prol 

defendant,  460. 
killing  to  redress  a  public  wrong  is  murder,  461. 
a  bare  trespass  on  property  not  an  adequate  provocation  in 

intentional  killing,  462. 
exercise  of  a  legal  right  no  just  provocation,  463. 
spring-guns  illegal  when  placed  on  spots  where  innocent  trespas 

wander,  464. 
for  master  of  house  knowingly  to  kill  visitor  is  murder,  465. 
when  such  killing  is  in  hot  blood  it  is  manslaughter,  466. 
when  such  killing  is  in  self-defence  it  is  excusable,  467. 
manslaughter  to  kill  master  of  house  expelling  defendant  with  \ 

sary  violence,  468, 
killing  a  person  having  legal  right  to  enter  room  is  murder,  469. 
a  blow  is  sufficient  provocation  when  parties  are  equal,  470. 
in  sudden  quarrels  immaterial  who  struck  the  first  blow,  471. 
but  the  blow  must  have  been  apparently  intended,  and  natural! ; 

lated  to  arouse  the  passions,  472. 
•     cool  and  deliberate  use  of  disparity  to  kill  is  murder,  478. 
malice  implied  from  concealed  weapons,  474. 
where  mortal  blow  was  given  after  deceased  was  helpless,  of! 

murder,  475. 
and  so  where  attack  was  sought  by  person  killing,  476. 
question  of  continuance  of  old  grudge  is  for  jury,  477. 
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m&licioiu  killing  in  anodier'B  qaarrel  u  marder,  bat  killuig  id  hot  blood 
is  manslaughter,  478. 

in  interference  by  friends,  hot  blood  extenuatea  in  praportioii  to  the 
nearness  of  the  relationship,  479. 

cooling  time  dependent  upon  circumstances,  480. 

restraint  or  coercion  is  adequate  provocation,  481. 

killing  in  duel  is  marder,  482. 

and  this  extends  to  the  seconds,  488. 
Excute  and  Jutt^oation. 
BepuUion  of  Fehniom  AimuU,  484. 

Force  of  defence  to  be  proportioned  to  force  of  attack,  484. 

conflict  provoked  by  defendant  is  no  defence,  485. 

bat  where  defendant  iriUidrawe  from  such  conflict  then  his  right  of  self- 
defence  revives,  486. 

retreat  is  necessary  when  practicable,  486  a. 

prior  malice  by  defendant  does  not  abrogate  defence,  486  6. 

attack  cannot  be  anticipated  when  the  law  can  be  resorted  to,  487. 

otherwise  when  there  u  no  oi^anized  government,  487  a. 

whether  the  danger  is  apparent  is  to  he  determined  from  the  defendant's 
standpoint,  488. 

impracticable  to  take  ideal  "  reasonable  man  "  as  a  standard,  489. 

analf^  &om  cases  of  interference  in  others'  conflicts,  490. 

on  principle,  Ote  test  is  the  defendant's  honest  belief,  491. 

but  althoagh  the  defendant  believes  be  is  in  danger  of  life,  he  is  gnil^ 
of  manslaughter  if  this  belief  is  imputable  to  his  negligence,  492. 

apparent  attack,  to  be  an  excase,  most  have  actually  begun,  and  must  be 
violent,  493. 

right  extends  te  relationship  of  parent  and  child,  husband  and  wife, 
servant  and  master,  494, 
Prevenliim  of  Ftbmy,  495. 

Bon&fide  non-negligent  belief  t^t  a  violent  felony  is  about  to  be  perpe- 
trated excuses  homicide  in  its  prevention,  496. 

right  cannot  asually  be  exercised  when  there  is  an  opportunity  to  secure 
ofiender's  arrest,  496. 

if  felonious  attempt  is  abandoned  and  offender  escapes,  killing  him  with- 
out warrant  in  pursuit  is  murder,  497. 

no  killing  is  excusable  if  the  crime  resisted  could  be  prevented  by  less 
violent  action,  498. 

felonies  and^ote  may  be  thus  prevented,  499. 

trespass  no  excuse  for  killing  trespasser,  600. 

owner  may  resist  violent  removal  of  property,  or  attack  upon  bis  rights, 
but  not  attack  on  his  honor,  501. 
ProUdwn  of  jyweUing-howe,  602. 

A  person  when  attacked  in  dwelling-house  need  retreat  no  further,  602. 

bouse  may  be  defended  by  taking  life,  503. 

hut  right  is  only  self-defence  and  prevention,  504. 

frientk  may  onite  in  such  a  defence,  606. 

right  does  not  excuse  killing  intruder  in  house,  506. 
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killing  by  spring-guns,  when  necessary  to  exclude  burgla 

507. 
Execution  of  Laws,  508. 

Killing  under  mandate  of  law  justifiable,  508. 
Superior  Dutyy  509. 
Bisk  of  killing  another  to  be,  in  extreme  cases,  preferre 

death,  500. 
Necessity',  510. 
Defence  only  good  when  danger  is  immediate,  and  when  thi 

defendant  can  only  be  saved  by  the  sacrifice  of  the  deceas 
self-preservation  in  shipwreck,  511. 
IndUtment, 
Venue  must  aver  jurisdiction,  512. 
deceased  must  be  individuated,  512  a. 
averment  of  relationship  between  deceased  and  defendant  v 

necessary,  513. 
when  variance  as  to  intent  to  kill  is  fatal,  514. 
''  in  the  peace  of  God,"  etc.,  is  not  a  necessary  averment,  516 
deceased  must  have  been  living  at  time  of  blow,  516. 
"  feloniously  "  and  "  of  malice  aforethought "  are  necessary 

law,  517. 
allegation  of  assault  necessary  in  violent  homicides,  518. 
at  common  law  general  character  of  instrument  of  death  n 

rectly  given,  519. 
variance  in  this  respect  is  fatal,  520. 
when  death  is  alleged  to  have  been  by  compulsion,  circumst 

be  averred,  521. 
acts  of  agent  or  associate  must  be  averred  as  acts  of  principal 
variance  in  description  of  poison  not  fatal,  523. 
scienter  requisite  in  poisoning,  524. 
unknown  instrument  need  not  be  averred,  525. 
when  counts  are  inconsistent,  verdict  should  be  taken  on  g 

526. 
value  of  instrument  need  not  be  proved,  527. 
all^ation  of  hand  of  defendant  need  not  be  made,  528. 
averment  of  time  need  not  be  repeated,  529. 
word  ''  struck  "  is  essential  when  there  has  been  a  blow,  530. 
but  not  necessary  in  cases  of  poisoning,  531. 
general  description  of  place  of  wound  is  sufficient,  532. 
term  "  wound  "  to  be  used  in  a  popular  sense,  533. 
exactness  no  longer  necessary  in  description  of  wound,  534. 
when  two  mortal  wounds  are  averred,  either  may  be  proved,  i 
death  must  be  averred,  536. 
must  have  been  within  a  year  and  a  day,  537. 
place  of  death  must  be  averred,  538. 
omission  of  ''  malice  aforethought "  and  **  murder  "  reduces 

manslaughter,  539. 
varying  counts  may  be  joined,  540. 
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VtrdUi. 

CoDTictioii  or  Kqaittal  o(  Duunlaiifbter  uqiiits  of  miuder,  511. 

ytTf  taa.j  conTict  of  minor  degree,  612. 

yerdict  miut  ipedfy  degree,  513. 

mt  ctiDinoD  law  e*a  be  no  conviction  of  ■sunlt  on  indictment  for  mnider, 
M4. 

in  excnaable  homicide  verdict  ia  not  gniltr,  MS. 

mmf  be  •cceaaarj  to  marder  in  second  d^ree,  616. 

when  requisite,  verdict  must  designate  poniahniait,  M7. 

sDggenion*  for  defence,  p.  508,  vol.  1. 
HOMICIDE  ABROAD,  jurisdiction  over,  277. 

conflicts  of  jurisdiction  as  to,  292. 
"  HONEST  BELIEF,"  when  a  defence  to  homicide,  491. 

when  a  defence  to  indictment  generally,  S8. 
HONOR,  violence  not  jtutifiable  in  defence  of,  101. 
HORSE,  stealing  of  (see  Lakceity). 

malicious  injury  to,  1067. 1082  a. 
HORSES,  careleM  driving,  homicide  tbrongh,  SSS-lr-S. 

racing,  when  indictable,  1467  a,  note. 

keeping  of,  nut  a  naisance,  1412. 

frightening,  when  a  nuisance,  1474. 
HOT  BLOOD,  in  homicide  (see  Homicide). 
HOUR,  when  material  in  burglary  (see  Bitiiglabt). 
HOUSE,  may  be  defended  by  force,  1549. 

may  be  protected  from  intruders,  97,  502,  624. 

homicide  in  defence  of,  465,  602,  606-7. 

right  of  officers  to  enter,  439. 

larceny  in  stealing  from,  981  e. 
"  HOUSE,  DISORDERLY,"  1458. 
HOUSE  OF  ILL-FAME,  letting,  when  indictable,  1459. 

keeping,  indictable  at  common  law,  1449, 1458. 
HUMANITARIANISM,  ae  a  basis  of  punishment,  4. 
HUSBAND,  may  coerce  wife,  933. 

indictable  for  misconduct  to  wife,  1663-7 

indictable  for  negligent  homicide  of  wife,  331. 

may  defend  wife,  494. 

when  justified  in  killing  adulterer,  459. 
HUSBAND  AND  WIFE,  when  to  be  joined  in  indictment  (see  Miarikd 

Women),  76. 
HUSH-MONEY,  conspiracy  to  extort,  1379. 

threats  to  extort,  861, 1664. 

ICE,  may  be  subject  of  larceny,  868. 
IDIOCY  (see  Insanity),  34. 
IGNITION,  when  neceBsary  to  arson,  827. 
IGNORANCE,  no  defence  to  official  negligence,  333, 1686. 

when  defence  to  selling  liquor,  1507. 

when  defence  to  charge  of  resistance  to  officer,  649. 
IGNORANCE  OF  FACT,  admiagible  to  negative  intent,  87. 
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may  defend  child,  494. 
PARISH,  indictable  for  neglect  as  to  highways,  1584  a.  , 

PARTIAL  RESPONSIBILITY  as  a  defence,  47. 
PARTICULARS,  bill  of,  in  embezzlement,  1048. 

in  liquor  cases,  1528. 
PARTNER,  may  be  guilty  of  forgery  on  partner,  662. 
PARTNERS,  not  agents,  1054. 
PASS-BOOK,  may  be  forgery  of,  664. 
PAWNING,  when  larceny,  900. 
PEACE,  conspiracy  to  break,  1353. 
"PEACE  OF  GOD,"  meaning  of,  310. 
PEACE  OFFICERS,  killing  of  or  by  (see  Homicidb). 
PENAL  STATUTES,  to  be  construed  favorably  to  accused 

UTES),  28. 
PENALTIES,  cannot  be  imposed  ex  pott  facto,  29. 
PENNSYLVANIA,  rule  as  to  statutory  offences,  27. 

distinctive  jurisprudence  as  to  homicide,  376  et  Meq. 
PENSION  AGENTS,  misconduct  by,  1568. 
PENSION  PAPERS,  forgery  of,  682. 
PER  INFORTUNIAM,  meaning  of,  306. 
PERJURY. 
WxlfuL 

Offence  must  be  wilful,  1245. 
Fake  and  Corrupt. 

"  Falsely  "  is  knowingly  affirming  without  probable  cause,  124< 

probable  cause  is  to  be  estimated  from  defendant's  standpoint, 

admissible  to  prove  mistake  induced  by  erroneous  representati< 

and  so  when  advised  by  counsel,  1249. 

general  evil  intent  may  constitute  corruption,  1250. 
Oath. 
'  Form  of  oath  is  immaterial,  if  legal,  1251. 

no  matter  if  oath  was  on  voir  dire,  1252. 
Party  to  he  charged. 

Two  defendants  cannot  be  joined,  1253. 

perjury  though  witness  is  incompetent,  1254. 

and  though  he  be  a  volunteer,  1255. 
Brfore  Competent  Officer. 

The  false  swearing  must  have  been  before  a  competent  court,  1 

the  court  must  have  jurisdiction,  1257. 

proceedings  need  not  have  been  strictly  regular,  1258. 

perjury  may  be  before  court-martial,  1259.^ 

doubts  as  to  ecclesiastical  courts,  1260. 

grand  jury  may  administer  oath,  1261. 

but  otherwise  unauthorized  officer,  1262. 

officer  acting  as  wich  primA  fade  competent,  1263. 

perjury  not  extra-territorially  punishable,  1264. 

perjury  in  federal  court  not  punishable  by  State,  244. 

State  magistrate  under  act  of  Congress  may  administer  oath,  1 : 

and  so  justice  of  the  peace  and  arbitrators  under  rule  of  arbitral 
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INDIANA,  rule  as  to  common  law  in,  15  a. 
INDIANS,  how  far  the  subjects  of  criminal  prosecution,  282  a. 
INDIAN  TRIBES,  criminal  jurisdiction  over,  282  a. 
INDIAN  WARFARE,  how  far  a  defence  to  homicide,  810. 
INDICTMENT,  for  assault,  687. 

for  burglary  (see  Bubglaby). 

for  forgery,  727. 

for  murder  in  second  degree,  898. 

for  nuisance,  1427. 

for  perjury,  1286  et  seq. 

for  rape,  569  et  seq. 

for  receiving  stolen  goods,  997. 

for  robbery,  857. 
INDORSEMENT,  fraudulently  obtaining  (see  False  Pbbtences). 

forgery  of  (see  Fobgeby), 
INFAMOUS  PERSONS,  protected  by  law,  138. 
INFAMY,  what  constitutes  (see  Cbimes,  Felony). 
INFANTICIDE. 

When  death  occurs  before  child  has  independent  circulation,  offence  is 
not  homicide ;  otherwise,  when  the  child  is  bom  alive  and  dies  after 
birth,  446. 

birth  a  question  of  fact,  446. 

negligent  exposure  of  children  is  manslaughter  (see  Homicide),  447. 
INFANTS. 

Infants  under  seven  not  penally  responsible,  67. 

between  seven  and  fourteen  infant  capax  doli  may  be  convicted,  68. 
•  boy  under  fourteen  presumed  incapable  of  rape,  69. 

infant's  liability  in  special  cases,  70. 

infant  liable  for  false  representations  as  to  age,  71. 

when  infant  may  appear  by  attorney,  72. 

incapable  of  consent,  146. 

sales  of  liquors  to,  1607,  1612  b. 

gambling  with,  1466  d, 
INFECTIOUS  DISEASES,  communicating,  when  indictable,  1436. 
INFERENCE  OF  SPECIAL  INTENT,  when  to  be  made,  120. 
INFLAMMABLE  COMPOUNDS,  when  a  nuisance,  1441. 
INJURY,  incidental,  when  imputable,  119. 

not  necessary  to  causation,  168. 

unintended,  when  imputable,  120.    See  83,  88. 
INN,  proprietor  of,  may  expel  intruder,  626. 
INN-KEEPERS,  indictable  for  neglect,  1687. 

rights  of,  439,  606-6,  626. 
INNOCENT  AGENTS,  cannot  be  principals,  207. 
INNUENDOES,  in  libel,  1660. 

in  false  pretences,  1220. 
INSANE  AGENTS,  cannot  be  principals,  207. 
INSANITY. 

Old  English  rulings  on  insanity  no  longer  authoritative,  32. 

irresponsibility  to  be  determined  by  exclusion  rather  than  by  inclusion^ 
33. 
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Incapacity  to  dUiinguiah  Bight  from  Wrong, 

Party  incapable  of  determining  as  to  right  and  wrong  is 

"  wrong  "  means  moral  wrong,  36. 
Insane  Delusion, 

Delusion  excuses  act  done  bond  fide  and  without  malic< 
37. 

rule  applies  to  all  bond  fide  erroneous  non-negligent  bel 

actual  danger  not  necessary,  39. 

delusion  must  be  mental,  40. 

partial  insanity  no  defence  to  crime  not  its  product,  41. 

delusion  to  exculpate  must  be  non-negligent,  42. 
Irresistible  Impulse, 

"  Irresistible  impulse "  to  be  distinguished  from  "  mor 
from  passion,  43. 

insane  irresistible  impulse  a  defence,  4. 

caution  requisite  as  to  this  defence,  45. 
Moral  Insanity. 

Moral  insanity  is  no  defence,  46. 
Mental  Disturbance  as  lowering  Grade  of  OuiU. 

Mental  disturbance  admissible  to  disprove  malice,  47. 
Intoxication, 

Persons  under  insanity  produced  by  intoxication  may 
48. 

voluntary  intoxication  does  not  exculpate,  49. 

intoxication  admissible  to  determine  condition  of  mind 

especially  as  to  intent  to  take  life,  52. 

and  so  as  to  other  questions  of  intent,  53. 

but  not  so  as  to  reduce  responsibility  when  malice  is  sh 

"  voluntary  "  is  conditioned  by  temperament,  55. 
Practice  in  Cases  of  Insanity, 

Witnesses  may  give  opinion  based  on  observation,  56. 

defence  may  be  taken  by  friends  of  accused,  57. 

plea  may  be  special,  57  a 

issue  to  be  tried  by  jury,  58. 

insanity  after  conviction  defers  execution,  59.  » 

burden  is  on  party  disputing  sanity,  60. 

conflicting  theories  as  to  amount  of  evidence  requisite  1 
61. 

insanity  to  be  inferred  from  conduct,  63. 

and  from  physical  peculiarities,  64. 

and  from  hereditary  tendency,  65. 

in  some  jurisdictions  defence  taken  by  special  plea,  65  < 
INSOLVENCY,  FRAUDULENT,  1238. 
INSTANTANEOUS  INTENT,  when  imputable,  117. 
INSTIGATORS,  responsible  for  crime,  225,  233-4. 

combination  of,  225  a, 

guilt  of,  230. 

commanding  and  counselling  constitute  accessaryship  b( 

several  instigators  may  be  combined,  225  a. 
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must  be  causal  connection,  226. 

silent  acquiescence  is  not  counselling,  227. 

countermanded  advice  does  not  implicate,  228. 

accessary  not  liable  for  collateral  crime,  229. 

relative  guilt  of  accessary  and  principal,  230. 

assistance  must  be  rendered  knowingly  and  really,  231. 

may  be  accessary  before  the  fact  to  manslaughter,  232. 

accessary  before  the  fact  need  not  be  originator,  238. 

quantity  of  aid  immaterial,  234. 

conditions  of  time  immaterial,  235. 

grade  of  guilt  not  necessarily  the  same,  286. 

conviction  of  principal  no  longer  a  prerequisite,  237. 

indictment  must  particularize  offence,  238. 

verdict  must  specify  grade,  239. 

attempts,  240. 
INSTRUMENT,  inference  from  in  determining  degree  of  murder,  315,  381. 
INSTRUMENT  OF  DEATH,  how  to  be  averred,  519. 

inference  from  (see  Weapon),  315-7-8,  320,  381. 
INSURERS,  burning  houses  with  intent,  843. 

destroying  vessels  with  intent  to  defraud,  1894. 
INSURGENT  BELLIGERENTS,  how  far  subjecta  of  penal  discipUne,  283. 
INSURGENTS,  indictable,  though  foreigners,  282. 
INTENT. 

Malice  is  evil  intent,  and  is  convertible  with  dolus,  106. 

to  dolus,  will,  object,  and  causation  are  essential,  107. 

sufficient  if  party  charged  contemplated  result  as  a  contingency,  108. 

dolus  classified  as  determinahis  and  aMemativus,  109. 

dolus  determinahLS  is  where  a  single  object  b  persistently  pursued,  110. 

dolus  altemoHvus  is  where  the  purpose  is  capable  of  alternative  realiza- 
tion, 111. 

in  English  law  "malice"  may  be  general  or  special,  112. 

£ELllacy  of  distinction  between  malice  express  and  implied,  118. 

malice  presumed  to  be  continuous,  114. 

but  duration  to  be  inferred  from  facts,  115. 

premeditation  requires  no  fixed  period,  116. 

intent  at  time  of  action  enough,  117. 

malice  does  not  require  physical  contact,  117  a. 

in  cases  of  doubt,  verdict  is  taken  for  the  lower  degree,  118. 

intent  to  be  distinguished  from  motive ;  combination  of  motives  no  de- 
fence, 119. 

unintended  injury  derives  its  character  from  purpose  to  which  it  is  inci- 
dental, 120. 

motive  need  not  be  proportionate  to  heinousness  of  crime,  121. 

malice  inferable  from  facts,  122. 

consciousness  of  unlawfulness  not  essential,  123. 

does  not  constitute  attempt,  174. 

may  be  negatived  by  ignorance  of  fact,  87. 

in  burglary  (see  Burglary). 

proof  of,  in  false  pretences,  1184,  1220. 
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Third  Marriage  during  Second  Bigamotu  Marriage, 

Third  marriage  after  second  void  marriage  may  not  be  bigamy 
Acoes3arie$. 
If  a  misdemeanor,  all  concerned  are  principals,  1687. 
hence  person  marrying  bigamous  person  is  principal,  1688. 
When  Second  Marriage  wa»  void  or  voidable. 

No  defence  that  bigamous  marriage  was  independently  voidabl 
WTiere  Flrnt  Marriage  was  voidable. 

No  defence  that  first  marriage  was  voidable,  1690. 
Partiee  Beyond  Seas  or  Absent, 

exception  of  beyond  seas  does  not  apply  to  cases  where  offend 

of  continuous  life  of  absentee,  1691. 
exception  as  to  other  absence  only  applies  to  cases  where  th 

knowledge  of  such  life,  1692. 
exception  does  not  apply  to  party  deserted,  1693. 
Cbnsummation  not  necessary,  1694. 
Intermediate  Divorce. 

Valid  divorce  from  first  marriage  is  a  defence,  1695. 
honest  belief  in  a  divorce  no  defence,  1695  a, 
Ekndence.— Proof  qf  Marriage, 

In  bigamy  prior  marriage  has  to  be  proved  beyond  reasonabl 

1696. 
consensual  marriage  valid,  1697. 
lex  fori  determines  as  to  requisites,  1698. 
internationally  marriage  may  be  proved  by  parol,  1699. 
where  prior  consensual  marriage  is  set  up,  it  should  not  be  res 

mere  confession,  1700. 
of  foreign  marriages  registry  is  best  evidence,  1701. 
prior  invalid  marriages  may  be  ratified,  1702. 
Proof  of  Death  or  Divorce  of  First  Husband  or  Wife^  1703. 
Death,  if  occurring  within  seven  years,  must  be  substantively 

1704. 
honest  belief  in  death  within  that  time  no  defence,  1705. 
presumption  of  continuance  of  life  depends  on  circumstances,  1' 
after  seven  years  burden  is  on  prosecution  to  prove  knowledg 
fendant,  1708. 
WiJtMsses, 
When  first  marriage  is  proved,  second  wife  is  a  witness,  1709. 
other  witnesses  admissible  to  prove  marriage,  1710. 
Indictment, 
Second  marriage  must  appear  to  be  unlawful,  1711. 
variances  as  to  second  marriage  are  fatal,  1712. 
exceptions  in  statute  need  not  be  negatived,  1713. 
first  marriage  must  be  averred,  1714. 
jReligiotu  Privilege  no  Defence, 
No  defence  that  polygamy  is  a  religious  privil^e,  1715. 
POOR-HOUSE  KEEPER,  may  restrain  inmate,  635. 
POSSESSION  of  stolen  goods,  presumption  from,  983-4. 
POST-MARK,  when  proof  of  mailing,  1621. 
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INTOXICATING  LIQUORS,  ILLICIT  SALE  OF— Omiinued. 

BtatuUirj  descripdoD  of  liqaor  enfficieot,  1518. 

and  BO  B8  to  mcaaure,  1514. 

and  BO  as  to  retail,  1514  a. 

"  Bell  and  offer  "  not  double,  1515. 

price  Deed  not  be  averred,  1516. 

aufficieol  to  charge  "  common  seller,"  but  aale  must  be  properif  averred, 
1517. 

Balea  on  credit  are  within  statute,  1S18. 

and  so  are  drinks  on  "trade"  or  as  collaterals,  1519. 

club  diatributiona  not  aales,  1514  a. 

sales  to  be  inferred  from  circumstances,  1520. 

time  is  immaterial,  1521. 

measure  is  immaterial,  1522. 

name  is  material,  1522  a. 

to  be  iuferentially  shown,  1523, 

sales  may  be  joint,  1524 

only  offences  charged  to  be  proved,  1525. 

bill  of  particulars  to  be  required,  1526. 

partial  license  no  defence,  1527. 

statutory  presumption  as  to  sale,  1628. 
Ke^ng  prohibited  lAquors  Jot  Sale,  1528  a. 
Peaai  RefponnibilUy  oj  Vendee. 

Vendee  may  be  called  as  witness,  1529, 
fJon*iM,ulionalitij  of  LaiBt  reapeciing. 

License  laws  to  be  strictly  construed,  1530, 

laws  modifying  evidence,  1530  a. 

U.  S.  revenue  license  no  defence,  1531. 
Jurisdiction,  1532. 

BUggestions  for  defence,  p.  414,  vol.  it, 
INTOXICATING  LIQUORS,  homicide  through  negligent  administering  of; 

347. 
INTOXICATION,  as  a  defence.  48  et  seq. 

in  public  officer,  indictable,  1583. 
INTRUDER,  may  be  expelled  from  house  or  grounds,  622,  1101. 
INVEIGLEMENT,  how  far  precluding  prosecution,  149, 
"  INVEIGLEMENT  "  of  children,  a  statutory  offence,  590, 1765. 
INVEIGLERS  (see  Inhtigators). 
INVITATIONS,  not  attempts,  179. 

INVOLUNTARY  MANSLAUGHTER,  meaning  of,  305. 
IRRRLIGION,  scandalous,  when  a  nuisance,  1431. 
IRRESISTIBLE  IMPULSE,  as  a  defence,  48. 
IRRESPONSIBLE  PARTIES,  when  causes,  161. 

when  principals,  211,  212. 

JAIL,  burning  of,  when  arson  (see  Arson). 

escape  from  {see  Escape). 
JAILER. 

Againttfor  an  Eicape. 

Kacane  is  nermittinar  a  orisoner's  deoartnre  from  custody.  1667. 


INDEX. 

PEINCIP  ALS—  Continued. 

if  principal  is  irresponsible,  indictment  should  not  be  for       i 
abetting,  212. 

confederacy,  with  constructive  presence,  may  constitute  princ 

but  act  must  result  from  confederacy,  214. 

in  duels  all  are  principals,  215. 

persons  abetting  suicide  are  principals  in  murder,  216. 

persons  executing  parts  of  crime  separately  are  principals,  21 

persons  outside  keeping  watch  are  principals,  218. 

an  abettor  must  be  near  enough  to  give  assistance,  219. 

persons  confederating  for  wrongful  purpose  are  chargeable 
dental  felony,  220. 

distinction  between  two  degrees  only  essential  when  punishm     i 
221. 

conviction  of  principal  in  the  first  degree  not  a  condition  pr 
trial  of  principal  in  second  degree,  222. 

in  misdemeanors  all  are  principals,  223. 
Accessaries  before  the  fact  (see  AcCESSARYBHip),  225. 

wife  may  not  be  liable  as  accessary,  243. 

conviction  of  principal  primd  facie  evidence  of  guilt,  244. 

indictment  must  be  specific,  245. 

where  agent  acts  directly  under  principal's  commands,  princi] 
246. 

so  when  agent  is  in  line  of  principal's  business,  247. 

non-resident  principal  intra-territorially  liable,  248. 
Misprision — Liatnlity  of  Extra-territorial  Principal, 

Extra-territorial  principal  may  be  held  intra-territorially  i  ( 
278. 

agent's  act  in  such  case  imputable  to  principal,  246,  279. 

and  so  of  agent's  negligence,  135,  341. 

doubts  in  cases  where  agent  is  independently  liable,  280. 

law  of,  as  to  attempts,  198,  223. 
PEI80N,  BREACH  OF,  indictability  for,  1672. 
?EISONER,  effecting  escape  of,  1667. 

when  guilty  of  arson  in  burning  cell,  829. 
PRIVATE  PERSONS,  assisting  officers,  when  responsible  for  1  ( 

433-5. 
PRIVATE  WRONGS,  distinguished  from  public,  16. 
PRIVATEERING,  not  piracy,  1864. 
PRIVILEGE,  in  libel,  1629. 
PRIZE-FIGHTS,  not  a  lawful  game,  372,  373,  636, 1466  a. 

what  constitutes  complicity  in,  211. 
'' PROBABLE  CAUSE,"  meaning  of,  in  perjury,  1247. 
PROCEDURE,  may  be  retrospective.  31. 
PROFANE  SWEARER,  common,  when  indictable,  1443. 
PROFANITY,  public,  a  nuisance,  1431, 1432. 
PROMISES,  not  false  pretences,  1173. 
PROMISSORY  NOTES,  subjects  of  forgery,  682. 

when  subjects  of  larceny,  876,  877. 

when  subjects  of  false  pretences,  1196. 
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INDEX. 

JURISDICTION— a»i(.nu<rf. 

also  over  political  offences  abroad,  274. 

political  extra-territorial  oSences  by  eubjecte  are  punbhable,  275. 
peijury  and  forgery  before  consular  agents  punisbable  at  home,  276. 
homicide  by  eabjects  abroad  punishable  in  England,  277. 
Liabiliiy  of  Extra-territorial  Principal. 

Extra-territorial  principal  may  be  intra-territorially  indictable,  278. 
agent's  act  in  such  case  imputable  to  principal,  279. 
doubts  in  cases  where  agent  is  independently  liable,  280, 
Offences  by  Alieia  in  Country  of  Arreat. 
Aliens  indictable  in  country  of  arrest  by  Roman  law,  281. 
so  in  English  and  American  law,  282. 
eo  as  to  Indians,  232  a. 
but  not  Bo  as  to  belligerents,  283. 
Offatce*  by  Alieat  Abroad. 
Extra- territorial  offences  against  our  rights  may  be  intra-territoritiUf 

indictable,  234. 
jurisdiction  claimed  in  cases  of  perjury  and  forgery  before  consuls,  285. 
puniehment  in  such  cases,  286. 
Offeneet  Spreading  ODer  a  Pluraliti/  of  Juriidietiotu. 
Accestaries  and  Oct-cortipiralori  Indictable  in  Place  oj  Aeeetxan/skip  or  Con- 

tpiraei/  artd  of  Performance,  287. 
In  Oontinuous  Offeneet  each  Place  of  Overt  Act  hat  JuritdicUon,  288, 
Adjustment  of  punishment  in  such  cases,  289. 
in  larceny  thief  is  liable  wherever  goods  are  taken,  291. 
in  homicide  place  of  wound  has  jurisdiction,  and  b;  statute  place  of 

death,  292. 
law  of  place  of  performance  may  determine  indictability,  292  a. 
sovereigns  may  have  concurrent  jurisdiction,  293. 
martial  law  and  military  law,  294, 
Offeneet  agaiittl  Law  of  Naliont. 
Piracy,  1860. 
slave-trade,  1889. 
offences  to  foreign  ministers,  1899. 
libels  on  foreign  States,  1900. 
breach  of  neutrality,  1901. 
interference  with  belligerents,  1904. 
JUBOR,  indictable  for  false  swearing  on  voir  dire,  1266, 
JUSTICE,  conspiracy  to  prevent,  1371, 1380, 

officers  of,  homicide  b;  and  of  (see  Houicide). 
JDSTICE  OF  THE  PEACE,  may  dispenie  riot,  1566. 
bribery  of  (see  Bribery). 
misconduct  by  (see  Miscokdcct). 
JUSTIFIABLE  HOMICIDE,  meaning  of  (see  Houicide),  307,  401. 

KANT,  his  view  of  punishment,  13,  nole, 

KEEPER  OP  ASYLUM,  indictable  for  neglect,  333, 1585. 

"  EENO,"  a  gambling  game,  1465. 

KEROSENE,  when  a  nuisance,  1414, 1437, 
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PROXIMATE  CAUSE  (see  Causal  Connection). 

PUBLIC  AND  PRIVATE  CHEATS,  difference  to  be  maintain* 

1127. 
PUBLIC  CHARITY  (see  Charity). 
PUBLIC  CHEATS  (see  Cheat). 
PUBLIC  COMFORT  (see  Nuisance). 
PUBLIC  JUSTICE,  cheating,  1117. 

PUBLIC  OFFICERS,  appointment  of,  need  not  be  proved  (see 
1570, 1617. 

when  indictable  for  embezzlement,  1063. 
PUBLIC  PLACE,  meaning  of,  1465,  1470, 1567. 
PUBLIC  POLICY,  when  conferring  privilege,  1634. 
PUBLIC  REPORTS,  when  privileged,  1635. 
PUBLIC  RIGHTS  cannot  be  waived  by  consent,  141, 142. 
PUBLIC  SPECTACLES,  when  nuisances,  1464. 
PUBLIC  SQUARE,  obstructing  (see  Nuisance),  1473. 
PUBLIC  WAY,  obstruction  of,  1473. 
PUBLIC  WORKS,  conspiracy  to  control,  1371. 
PUBLIC  WORSHIP,  disturbance  of,  1556. 
PUBLIC  WRONGS,  distinguished  from  private,  15. 
PUBLICATION,  when  necessary  to  a  statute,  86. 
PUBLICATION  OF  LIBEL,  proof  of,  1618. 
PUBLISHER,  when  Hable  for  libel,  1627, 1649. 
PUBLISHING  forged  papers  (see  Fobgeey). 
"PUFF,"  not  a  false  pretence,  1155, 1198. 
PUNISHMENT. 
Belaiive  Theories, 

That  the  object  of  punishment  is  to  prevent  offender  from  furl 
ing,  2. 

that  the  object  is  public  self-defence,  2. 

that  it  is  reformation  of  offender,  4. 

that  it  is  to  terrify  others,  7. 

that  penal  justice  is  law  teaching  by  example,  9. 
Absolute  Theory, 

That  punishment  is  an  act  of  retributive  justice  to  which  x 
and  example  are  incidental,  10. 

crime,  as  such,  is  to  be  punished  by  de  facto  government,  11. 

prevention  of  further  crimes  to  be  kept  in  view,  12. 

and  so  the  reformation  of  the  offender,  13. 

to  be  only  in  accordance  with  law,  139. 

cannot  be  ex  post  facto,  29. 

how  distributed  in  cases  of  continuous  offences,  289. 

in  cases  of  attempt,  200. 

designation  of,  in  homicide,  547. 
PURCHASER  OF  LIQUOR,  when  indictable,  1529. 
PURPORT,  meaning  of,  737. 

PURSUERS,  when  responsible  for  homicide,  433-35. 
PUTTING  IN  FEAR  (see  Robbery,  Threats). 
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LABCESr—OMtimmtd. 

•rti<:it«  illeg^  'It  eoatnbaad  wmj  b«  the  fobjcett  of  lucear.  883  c 
bal  HOC  an  uMUnnienl  or  n't  TiCne,  6^i  b. 
Ab-nL 

Intent  mmt  be  to  (kprire  pouinunr  pemuieBth-  of  thiags  taktn,  S3. 

Iskiiig  nsder  an  bonen  daim  of  riphi  b  not  lucefir,  SU. 

•nd  CO  «f  tftkiDg  merelj  for  tempomr  nae,  ^m. 

and  ao  of  bonrnring  vithoat  fnodnlent  intent,  &-6. 

retnming  pio4t  or  paving  for,  does  not  purge  gailt,  EST. 

bafiof  by  bke  preCeni;«  is  not  laicenv ;  bat  otherwue  when  onlj  par- 

aonoa  of  the  goods,  bat  not  the  proper^,  a  obtained  by  tbe  &lse 

pretence.    False  penonation,  *^. 
aeizing  weapon  in  self-defence  is  not  larcaiT,  839. 
and  BO  of  taking  hj  a  belligerent,  890. 

whether  forced  sale  is  laroeny  depends  upon  circnm^tances,  S9I. 
taking  Uie  wrong  thing  and  dropping  it  is  not  larceoT,  SSi. 
nor  ii  taking  by  accident  or  in  joke,  833. 
nor  is  retaking  one's  own  goods,  89i. 
to  larcenj  IwH  eauta  u  essential  bj  Soman  taw,  895. 
and  BO  bf  eartj  English  law,  89<;. 
otherwise  hj  later  Engliffa  cases,  897. 
an  reasonableness  of  these  rulings,  898. 
in  the  United  States  qoaliScation  of  lucri  catua  required,  899. 
pawning  master's  goods  with  intent  to  return  is  not  larceny,  900. 
appropriating  l'j«t  goods  anitno/urandi  is  larcenj,  901. 
otherwise  when  there  is  no  meaon  of  knowing  at  the  time  who  the  owner 

was,  902. 
notice  of  OH-nersbip  may  be  inferred  from  facte,  903. 
inference  of  intent  may  be  refitted  by  proof  of  bond  fide  attempt  to  find 

where  there  are  ear-marks  reasonable  diligence  shonid  be  shown,  905. 

intent  to  restore  only  for  reward  makes  offence  larceny,  906. 

returning  lost  goods  does  not  pnrge  felony,  907. 

same  rule  as  to  cattle,  908. 

intent  t«  steal,  coupled  with  belief  that  owner  may  be  found,  constitute 

larceny,  909. 
but  not  larceny  unless  belief  that  owner  may  be  found  and  felonious 

intent  concur,  910. 
larceny  for  railroad  officer  to  appropriate  things  found  in  cars,  911. 
not  larceny  for  persons  employed  to  find  goods  to  appropriate  them, 

912. 
nor  for  assignee  of  finder  to  retain  goods,  913. 
Tkkirtg. 
Taking  as  a  trespass  must  be  in  some  way  proved.    Need  not  be  secret, 

but  must  have  been  fraudulent,  914. 
consent  of  owner  to  taking  does  not  bar  prosecution  in  cases  where  the 

consent  is  that  defendant  should  have  only  a  bare  charge,  and  where 

the  consent  was  not  apecific,  or  voluntary,  915. 
consent  cannot  be  given  by  unauthorized  agent,  916. 
no  defence  that  goods  were  exposed  by  owner  to  theft,  917. 
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JjARCENY—Ckmtinued. 

nor  larceny  for  wife  to  take  away  her  husband's  goods,  c 

merely  assisting  her,  918. 
but  otherwise  for  persons  assisting  adulterous  wife,  919. 
in  such  case  defendant  must  be  connected  with  the  taking,  I 
larceny  in  a  man  to  steal  his  own  goods  from  bailee  to  charg 
joint  tenant  or  tenant  in  common  of  chattel  cannot  steal  d 

in  hands  of  bailee,  922. 
distance  of  moving  immaterial,  923. 
taking  need  not  be  by  hand,  924. 
killing  animals  not  a  sufficient  carrying  away,  925. 
enticing  or  trapping  animals  not  taking  until  seizure,  926. 
party  must  be  present  at  taking  as  principal,  927. 
a  thief  carr3ring  goods  from  county  to  county  may  be  convict 

county,  928. 
all  assenting  to  asportation  are  principals,  929. 
conflict  of  opinion  as  to  whether  when  goods  are  stolen  in  oi 

thief  may  be  convicted  in  another  State  where  the  goods  a 

930. 
when  several  things  are  taken  by  one  unbroken  act  this  is  a 

ceny,  931. 
Ovmership. 
Ownership,  absolute  or  special,  will  sustain  an  indictment,  98 
counts  may  vary  ownership,  932  a. 
ownership  ^ay  be  inferentially  proved,  933. 
variance  as  to  may  be  fatal,  934. 

of  joint  tenants  and  tenants  in  common  must  be  jointly  laid, 
general  owner  may  be  charged  with  stealing  from  special  own 
grave  clothes  and  coffins  to  be  laid  as  property  of  executor,  9^ 
as  against  strangers,  property  may  be  laid  in  either  bailor  or  \ 
property  cannot  be  laid  in  servant  or  child,  939. 
nor  in  married  woman,  940. 
goods  of  corporation  must  be  laid  as  such,  941. 
goods  levied  on  may  be  laid  as  property  of  officer  or  owner,  9 
when  servant  is  charged  with  stealing  from  master,  master's 

must  be  proved,  843. 
specific  ownership  of  stolen  coin  must  be  shown,  944. 
goods  stolen  from  thief  may  be  laid  as  property  of  either  thie 

945. 
things  stolen  from  mail  may  be  laid  as  property  of  owner,  94( 
clothes  of  child  may  be  laid  as  property  of  father,  947. 
stealing  simultaneously  goods  of  different  owners  makes  moi 

oflfence,  948. 
owner  may  be  laid  as  unknown,  949. 

goods  of  deceased  person  to  be  averred  to  be  property  of  exec 
Value, 
Some  value  must  be  attached  to  things  stolen,  951. 
lumping  valuation  insufficient  when  conviction  is  only  for  ste 

952. 
when  there  is  a  statutory  limit  value  must  conform  to  statute, 
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INDEX. 

"  RIGHT  AND  WRONG,"  teat  of,  in  insanity,  36. 
RIGHTS,  may  always  be  defended,  98. 

how  far  to  be  waived  by  consent,  141. 
"  RING-DROPPING,"  when  larceny,  964,  973. 
RIOT,  ROUT,  AND  UNLAWFUL  ASSEMBLY. 
Unlawful  Assembly. 

Unlawful  assembly  is  an  assembly  threatening  a  tamoltuous  du 
of  the  public  peace,  1535. 
Bout. 

Rout  is  attempt  at  riot,  1536. 
Biot. 

Riot  is  a  tumultuous  disturbance  of  public  peace  with  mutual 
purpose,  1537. 

must  be  unlawful  assembly,  1538. 

meeting  must  be  likely  to  inspire  terror,  1539. 

riotous  tumultuously  to  assert  legal  right,  1540. 

riot  act  need  not  be  read,  1541. 

all  present  and  not  suppressing  are  participants,  1542. 

defendant's  purpose  may  be  material,  1543. 

enough  if  individuals  only  are  terrified,  1544. 

three  or  more  persons  are  necessary  to  constitute  offence,  82, 1( 

indictment  must  contain  proper  technical  terms,  1546. 

system  must  be  proved  in  order  to  introduce  other  riots,  1547. 

order  of  evidence  is  at  discretion  of  court,  1548. 

force  excusable  in  defence  of  home,  1549. 

may  be  conviction  of  lesser  offence,  1550. 
Affray. 

Affiray  is  a  sudden  free  fight,  1551. 

quarrelsome  words  are  no  affray,  1552. 

otherwise  as  to  wearing  dangerous  weapons  with  violent  languj 

indictment  must  contain  technical  averments,  1554. 
Power  of  Magistrate  in  dispersing. 

Magistrate  may  disperse  unlawful  assembly,  1555. 
Disturbance  of  Meetings. 

Such  disturbance  indictable,  1556. 

so  as  to  religious  services,  1556  a. 
Wearing  Concealed  Weapons. 

Indictable  by  statute,  1557. 

suggestions  for  defence,  p.  434,  vol.  ii. 
RIOT  ACT,  not  necessary  to  constitute  riot,  1541. 
RIOTERS,  not  liable  for  collateral  crimes,  397. 
RIOTOUS  HOMICIDES. 

In  cases  of  killing  in  war  against  government  for  private  pui 
dictment  should  be  for  murder,  226,  395. 

co-rioters  principals  in  riotous  killing,  396. 

but  not  in  collateral  crimes,  397. 

present  without  intent  to  kill  involves  manslaughter,  398. 

killing  by  lynch-law  is  murder  in  first  degree,  399. 

if  there  be  cooling  time,  offence  may  be  murder,  399  a. 

private  persons  may  kill  in  suppression  of  riot,  400. 
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hlBEL—amtmued. 

BO  of  libels  on  executive,  1612. 

BO  of  libels  on  foreign  powers.  1612  a. 

BO  of  libels  on  legistature,  1618. 

BO  of  libels  on  courte,  1614. 

seditioas  words  may  be  indictable,  1616. 

public  officer  prosecuting  need  not  prove  his  appointment,  1617. 

Publication  must  be  seen  by  third  person,  1616. 

when  libel  is  sealed,  intent  to  provoke  breach  of  peace  must  be  charged, 
1619. 

venue  may  be  in  place  of  mailing  or  of  delivery,  1620. 

post-mark  may  be  evidence  of  mailing,  1621. 

selling  is  publication,  1622. 

instigator  is  principal,  1623. 

printing  not  per  le  publication,  1624. 

circulation  proof  of  publication,  162fi. 

of  non-obtainabte  libel,  parol  proof  is  admissible,  1626. 

master  responsible  for  servant,  1627. 

admisaiona  may  prove  libel,  1628. 
What  OmuaumcaUoTu  are  privUeged. 

Bond  fidt  confidential  communications  are  privileged,  1629. 

meddlesomeness  is  the  test,  1630. 

master's  character  of  Bervant  is  privileged,  1631. 

BO  of  bond  fide  communications  by  directors  and  members  of  companies, 
1632. 

so  of  bond  fide  busioesa  publications,  1632  a. 

BO  of  honA  fide  communications  by  commercial  agencies,  1633. 

so  of  legislative  proceedings  and  speeches,  1634. 

so  of  official  reports,  1635. 

so  of  communications  to  electing  or  appointing  power,  1636. 

so  of  professional  publications  by  counsel,  1637. 

so  of  evidence  of  witnesses  on  trial,  163S. 

so  of  legal  proceedings,  1639. 

so  of  criticism  of  public  abuse  or  wrong,  and  of  literary  and  artistic  criti- 
cism, 1640. 

so  of  discipline  by  voluntary  societies,  1641. 

so  of  publications  in  legitimate  self-defence,  1641  a. 

question  of  privilege  for  court,  1642. 
Truth,  when  admiitible. 

At  common  law  truth  is  no  justification,  1643. 

Otherwise  when  purpose  is  honest,  to  disprove  malice,  1644. 

under  statutes  truth  admissible  on  conditions,  1644  a. 

truth  no  defence  when  publication  is  malicious,  1646. 

justification  must  be  as  broad  as  charge,  1646. 

common  rumor  no  justification,  1647. 
Malia,  how  proved  and  rebutted. 

Ualice  need  not  be  special,  1648. 

publisher  not  excused  by  ignorance  of  contents,  1649. 

question  of  malice  is  for  jury,  1650. 
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SCIENTER—  ConHnued. 

necessary  in  indictment  for  false   pretences    (see  genera 
edge),  1225. 
SCOLD,  COMMON,  when  indictable,  1442. 
SEA,  ofifences  on,  jurisdiction  of,  269. 

offences  at  sea  cognizable  in  country  of  flag,  269. 

federal  courts  have  jurisdiction  of  crimes  on  high  seas  out  of 
diction,  270. 

sovereign  has  jurisdiction  of  sea  within  cannon-shot  from  sh 

piracy  on,  1860. 
SEAMEN,  forcing  on  shore,  1886. 

maltreatment  of,  1871. 
SEA-WEED,  when  the  subject  of  larceny,  863. 
SECOND  DEGREE,  principals  in,  206,  211. 

murder  in,  376  et  seq. 
SECONDS  in  duels,  responsible  for  murder,  483, 1767. 
SECRECY,  no  defence  to  assault,  615. 
SECRETING  GOODS,  WITH  INTENT  TO  DEFRAUD. 

Secreting  goods  made  indictable  by  recent  statutes,  1239. 

secreting  or  assigning  must  be  actual,  1240. 

intent  or  scienter  must  be  shown,  1241. 
SE  DEFENDENDO,  homicide  by,  306. 
SEDITION  ABROAD,  jurisdiction  over,  274. 
SEDITIOUS  CONSPIRACIES  (see  Treason),  1356. 
SEDITIOUS  LIBELS,  1611, 1616. 
SEDUCE,  conspiracy  to,  1361. 
SEDUCTION. 

Statutory  requisites  must  be  followed,  1756. 

prior  chaste  character  is  essential  to  offence,  1757. 

promise  of  marriage  must  be  proved,  1758. 

consent  no  defence,  1759. 

subsequent  marriage  a  defence,  1760. 

ignorance  or  infancy  no  defence,  88, 1761. 

indictment  must  follow  statute,  1762. 

prosecutrix  as  a  witness  must  be  corroborated,  1763. 

may  be  conviction  of  minor  offence,  1764.  . 

merger  in  rape,  1764  a. 

"  enticing  "  for  prostitution  a  distinct  offence,  1765. 

suggestions  for  defence,  p.  609,  vol.  ii. 
SEIZURE,  of  prohibited  liquors,  1528  a. 
SELECTMEN,  indictable  for  embezzlement,  1063. 
SELF-DEFENCE  (see  Homicide),  97,  484. 

distinguishable  from  necessity,  97. 

how  far  a  ground  for  punishment,  3. 

various  theories  of,  97,  note, 
SERVANT,  indictable  for  appropriating  goods  not  yet  come  to  m 

larceny  by  at  common  law  cannot  be  embezzlement  under  sta 

statutes  make  it  embezzlement  for  servant  or  clerk  to  approprit 
goods  before  he  receives  them,  1010. 

employment  need  not  be  permanent,  1011. 
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INDEX.  I 

MALICE — Continued. 

dolus  aUernatimu  is  where  the  purpose  is  capable  of  altemal 

111. 
malice  to  a  class  includes  malice  to  its  members,  112. 
fallacy  of  distinction  between  malice  express  and  implied,  J 
malice  presumed  to  be  continuous,  114. 
but  duration  to  be  inferred  from  facts,  115. 
premeditation  requires  no  fixed  period,  116. 
intent  at  time  of  action  enough,  117. 
malice  does  not  require  physical  contact,  117  a. 
in  cases  of  doubt  verdict  is  taken  for  the  lower  degree,  118, 
motive  to  be  distinguished  from  intent ;  good  motive  no  del 
unintended  injury  derives  its  character  from  purpose  to  whi 

dental,  120. 
motive  need  not  be  proportionate  to  heinousness  of  crime,  1 
malice  inferable  from  facts,  122. 
consciousness  of  unlawfulness  not  essential,  123. 
distinguishable  from  fraud,  124. 
general,  how  far  imputable  in  homicide,  319. 
may  be  negatived  by  proof  of  ignorance,  87. 
to  be  inferred  in  homicide  from  circumstances,  318. 
proof  in  libel  (see  Libel),  1648. 
"  MALICE  AFOKETHOUGHT,"  averment  of,  617,  639. 

meaning  of,  303. 
MALICIOUS  MISCHIEF. 

Statutes  in  this  relation  are  based  on  common  law,  1066. 
ofifence  at  common  law  is  of  wider  scope  in  this  country  than : 

1066. 
ofifence  includes  malicious  physical  injury,  to  another  perse 

public,  1067. 
but  ofifence  must  be  with  malice  to  owner  or  involve  a  br< 

peace,  1068. 
ofifence  is  distinguishable  from  larceny  by  absence  of  intent  to 
malice  is  essential,  1070. 
malice  is  to  be  inferred  from  facts,  1071. 
may  be  negatived  by  proof  of  other  motives,  1072. 
honest  belief  in  a  title  a  defence,  1072  a. 
consent  of  owner  is  a  defence,  1073. 
injury  must  be  such  as  to  impair  utility,  1074. 
owner  is  competent  witness,  1075. 
all  kinds  of  property  are  subjects  of  ofifence,  1076. 
owner's  UUe  is  immaterial,  1077. 

indictment  must  contain  proper  technical  averments,  1078. 
malice  must  usuall}^  be  averred,  1079. 
mode  of  injury  must  be  averred,  1080. 
statutory  ofifence  of  endangering  lives  of  railroad  travellers, '. 
statutory  ofifence  of  obstructing  railroad  carriages,  1082. 
statutory  ofifence  of  malicious  injury  to  manufactures  and 

1082  a. 

statutory  ofifence  of  injuring  mines,  1082  b, 
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MALICIOUS  MISCHIEF— CbnAi««i. 

Btatutoiy  offence  of  injuring  trees  and  ahrnbs,  1082  c 

B^tntory  offence  of  cnieltf  to  animals,  11)82  d. 

saggestions  for  defence,  p.  19,  vol.  ii. 
MALICIOUS  OMISSIONS,  indictable,  181  a. 
MALICIOUS  SHOOTING,  641,  645  a. 

MALPRACmCE  bj  pbjsician,  how  affecting  responeibility,  157-8. 
MALTREATMENT  OF  CREW. 
Who  are  Crevi. 

"  Crew  "  includes  all  seamen  except  master,  1871. 
Pouier  of  O^otrg. 

Master  haa  power  of  corporal  punieliment  bj  maritime  law,  1872. 

otherwise  under  statute,  18T3. 
MANIA  A  POTU,  as  a  defence,  48. 
MANSLAUGHTER,  meaning  of  (see  Homicide),  804. 

aseaulte  with  intent,  641. 
MAN-TRAPS,  homicide  by,  464. 
MANUFACTORIES,  malicious  injuries  to,  1082  a. 
MAPLE  SYRUP,  may  be  subject  of  larceny,  866. 
MARKET,  conspiracies  to  control,  1370. 
MARRIAGE,  when  a  defence  to  woman  (see  Feme  CovEai). 

proof  of,  in  bigamy,  1696-1702. 

place  of,  when  to  be  proved  in  bigamy,  1686. 

when  voidable,  1689. 

fraudulent,  conspiracy  to  effect,  1362, 

promise  of,  as  ground  of  seduction,  1758. 
MARRIED  WOMAN'S  HOUSE,  to  be  laid  a«  husband's,  800. 
MARRIED  WOMEN  (see  Feme  Covert). 

indictable  for  house  of  ill-fame,  1456. 

property  cannot  be  laid  in,  940. 
MARSHALS,  FEDERAL,  interference  in  electioca,  1841  a. 
MARTIAL  LAW,  distinctive  features  of,  294.    (See  BELLroEBEKTB.) 
MASSACHUSETTS,  homicide  statute  of,  376. 
MASTER,  when  liable  for  servant's  negligence,  136,  341. 

for  servant's  misconduct,  279. 

indictable  for  neglect  of  child,  331,  333,  359,  860, 1586. 

Istrceny  from,  962. 

embezzlement  front  (see  Embezzlement),  1009  et  teq. 

may  correct  apprentice,  634. 

but  not  servant,  634. 
MASTER  OF  HOUSE,  may  expel  intruder  by  force,  97,  502,  624. 
MASTER  OF  VESSEL,  power  of  corporal  punishment,  1872. 

confining,  1881. 
MASTER'S  LIABILITY  for  servant's  homicide,  341. 
MATERIALITY,  in  poijury  (see  Perjobv),  1276. 
MAYHEM. 

Mayhem  is  inflicting  wound  diminishing  capacity  for  self-defence,  581, 

intent  to  be  inferred  from  facts,  532. 

oflence  is  felony,  683. 

may  be  conviction  of  leaser  offence,  584. 
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MAYHEM—  QmHnued. 

suggestions  for  defence,  p.  554,  vol.  i. 
MAYOR  OF  CITY,  may  disperse  rioters,  1555. 
MEASURE,  unlawful  cheating  by  (see  Cheating). 
MEAT,  unwholesome,  selling  is  indictable,  1434. 
MECHANIC,  responsible  for  negligent  homicide,  337. 
MEDDLING  WITH  DANGEROUS  AGENCY,  indictable,  126, 

370. 
MEDICAL  MAN,  malpractice  by,  157-8,  362. 
MEDICAL  USE,  when  defence  to  selling  liquor,  1506. 
MEETINGS,  disturbance  of,  when  indictable,  1556. 
MENACES  TO  OBTAIN  MONEY,  1664, 
MENTAL  CONDITION,  how  far  affecting  intent,  388. 
MENTAL  DISTURBANCE,  as  a  palliation,  47. 
MERCY,  omissions  of,  resulting  fatally,  how  far  imputable,  329,  i 

et  seq, 
MERGER,  meaning  of,  27  a. 

of  assault  in  felony,  641  a. 

of  assault  and  attempt  in  rape,  576. 

of  conspiracy  in  felony,  1343-4. 

none  of  conspiracy  in  misdemeanor,  1346. 

does  not  exist  of  murder  in  treason,  395. 
MESSAGES,  telegraphic,  subjects  of  forgery,  682. 
MICHIGAN,  homicide  statute  of,  876. 
MIDDLEMAN,  may  prosecute  for  embezzlement,  1033. 

when  guilty  of  embezzlement,  1020. 
MILITARY  COERCION,  when  a  defence,  94. 
MILITARY  LAW,  scope  of,  294-5. 

MILITARY  OFFICERS,  when  responsible  for  homicide,  411,  431. 
MILK,  adulterated,  sale  of,  88. 

the  subject  of  larceny,  871. 
MINERALS,  larceny  of,  865. 
MINES,  malicious  injury  to,  1082  b. 
MINISTERS,  FOREIGN,  assaulta  on,  1899. 
MINOR  OFFENCES,  contained  in  major,  27. 
MINORITY,  as  a  defence  (see  Infants),  67. 
MINORS,  enlistment  of,  267. 

inducing  to  gamble,  1465  a, 

selling  liquor  to,  88, 1507, 1512  a. 
MISADVENTURE,  homicide  by,  306,  329  d  seq. 
MISCARRIAGE,  homicide  incidental  to,  316,  323,  390,  430. 

conspiracy  to  produce,  1364. 
MISCEGENATION,  indictable,  1754. 
MISCHIEF  (see  Mjiiicious  Mischief). 

Responsibility  for  death  produced  by,  373  a. 
MISCONDUCT  IN  OFFICE. 
Offices  based  on  Natural  Law, 

Responsibility  of  parent  for  child,  and  husband  for  wife,  1568. 

misconduct  must  result  in  exposure  of  person  neglected,  1564. 

party  charged  must  have  means  to  discharge  office,  1565. 
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MISCONDUCT  IN  OFFICE^  Qmtinued. 

person  neglected  must  be  incapable  of  self-help,  1566. 

neglect  a  substantive  offence,  1567. 
Stoihdory  Offices. — Disobedience, 

Officer  disobeying  law  is  indictable,  1568. 

indictment  must  be  special,  1569. 

appointment  need  not  be  averred,  1570. 

impeachable  officers  are  not  subject  to  indictment,  1571. 
Oppression,  Fraud,  and  Oorruption. 

Oppression  by  officer  is  indictable,  1572. 

so  is  fraud,  1572  a, 

BO  is  corruption,  1572  b, 

80  is  usurpation,  1572  c. 

de/acto  officers  responsible,  1572  d, 
Extortion, 

Extortion  is  taking  money  unjustly  by  official,  1574. 

statutes  do  not  ordinarily  absorb  common  law,  1575. 

notives  must  be  corrupt,  1576. 

act  must  be  complete,  1577. 

all  concerned  are  principals,  1578. 

how  far  indictment  must  be  special,  1579. 
Negligence, 

Need  be  no  injury  caused  in  cases  of  negligence,  1580. 

need  not  be  malice  in  such  case,  1581. 

mistake  of  law  or  fact  no  defence,  1582. 

drunkenness  in  public  officer  indictable,  1588. 

and  so  of  neglect  of  justices  in  suppressing  riot,  1584. 

and  so  of  municipal  neglect  in  repair  of  roads,  1584. 
Voluntary  Offices, 

Guardians,  Masters,  and  Keepers  indictable  for  neglect,  1585. 

so  of  officers  of  ship  and  railroads,  1586. 

so  of  innkeepers,  1587. 

ignorance  and  want  of  malice  as  a  defence,  1588. 
Evidence, 

Not  necessary  to  prove  official  appointment,  1589. 

malice  and  corruption  to  be  inferentially  proved,  1590. 
Resistance  to  Illegal  Acts  of  Officers,  1591. 

Suggestions  for  defence,  p.  463,  vol.  ii. 
MISDEMEANOES,  character  of,  21,  23. 

all  are  principals  in,  223. 

conspiracy  to  commit,  1845. 

compounding,  when  indictable,  1559. 
MISPRISION  OF  FELONY,  responsibiUty  for,  249. 
MISSOURI,  homicide  statute  of,  376. 
MISTAKE,  no  defence  to  official  negligence,  1582, 1588. 
MISTAKE  IN  OBJECT,  how  far  a  defence,  120. 
MISTAKE  OF  FACT,  when  a  defence,  88-9. 
MISTAKE  OF  LAW,  when  a  defence,  86. 
MOB,  robbery  by,  856. 
MOBS,  malicious  injury  by,  1082  a, 
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MOBS— Cbn^ntied 

riot  by  (see  Riot). 
MONEY,  false  pretence  as  to,  1136. 

counterfeit  of,  possession  of,  720. 

mode  of  describing,  721,  751. 
"MONEY  ORDERS,"  forgery  of,  682,  743  a. 
MONOPOLIES,  conspiracies  to  establish,  1369. 
MORAL  DEFECT,  when  indictable,  126-6. 
MORAL  INSANITY,  as  a  defence,  46. 
MORALITY,  how  far  a  test  of  indictability,  14  a. 
MORTGAGES,  when  subjects  of  larceny,  876-7. 
MOTHER,  indictable  for  negligent  homicide  of  child,  381,  385,  859. 
MOTIVE,  to  be  distinguished  from  intent,  119. 
MOTIVES,  complexity  of,  no  defence.  119. 

need  not  be  proportioned  to  act,  120. 
MUNICIPAL  OFFICERS,  indictable  for  neglect,  1684  a. 
MURDER  (see  Homicide). 

Conflicts  of  jurisdiction  as  to,  292. 

in  perpetration  of  felony,  how  determined  by  statute,  882. 

assaults  with  intent,  641. 
MUTILATION,  of  document,  may  be  forgery,  676, 
MUTINY,  indictable  in  federal  courts,  1876. 

NATIONALITY,  how  far  a  basis  of  jurisdiction,  269  et  seq. 
NATIONS,  law  of,  offences  against,  268,  1899  et  seq. 
NATURAL  RIGHTS,  theories  of,  97,  noU, 
NATURALIZATION,  perjury  as  to,  266, 1275. 
NAVAL  OFFICERS,  when  responsible  for  homicide,  431. 
NECESSITY. 

Necessity  a  defence  when  life  or  other  high  interests  are  imperil) 

culpability  does  not  preclude  the  defence,  96. 

distinction  between  necessity  and  self-defence,  97. 

not  necessary  to  have  had  prior  recourse  to  public  authorities,  97 

objects  for  which  self-defence  may  be  exerted,  98. 

flight  not  necessary  to  self-defence,  99. 

defence  of  property  justifiable,  100. 

but  not  violent  defence  of  honor,  101. 

danger  must  be  immediate,  and  defence  not  to  exceed  attack,  101 

inference  to  be  drawn  from  weapon,  108. 

defence  only  good  when  danger  is  immediate,  and  when  the  lif< 
defendant  can  only  be  saved  by  the  sacrifice  of  the  deceased,  £ 

self-preservation  in  shipwreck,  511. 

a  defence  to  prison  breach,  1679. 

no  defence  to  treason,  1813. 
NEGLIGENCE. 

Negligence  is  the  omission  of  usual  care,  125, 1581-3. 

negligence  is  an  intellectual,  malice  a  moral,  defect,  126. 

teste  of  indictable  negligence,  127, 1681-5. 

concurrence  of  malice  and  negligence,  128. 

negligence  cannot  constitute  accessaryship,  129. 
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"TRUSTEE,"  meaning  of  term,  1052. 

Trustees  appropriating  Ooods  received  bond  fide. 

Statute  covers  cases  of  trustees  or  agents  fraudulently  appropriating 
goods  received  bond  fide  for  principal,  1049. 

if  case  is  larceny  at  common  law,  prosecution  £a,lls,  1050. 

"  oflScer  "  may  be  a  nomen  generalissimum,  1051. 

"  trustee  "  is  one  holding  property  for  another,  1052. 

fraud  to  be  inferred  from  circumstances,  1053.  , 

"agents,"  1053  a. 

no  defence  that  money  received  was  under  restricted  limit,  1026. 

if  case  is  larceny  at  common  law  it  is  not  embezzlement,  e,  g.,  where  goods 
are  taken  after  reaching  master,  1027. 
.  embezzlement  covers  only  cases  which  common  law  larceny  does  not 
include,  1028. 

diverging  views  in  New  York,  1029. 

fraud  is  to  be  inferred  from  facte,  1030. 

no  defence  that  money  was  received  from  another  servant,  1031. 

goods  must  have  been  received  on  account  of  master,  1032. 

goods  must  not  belong  to  the  defendant,  1033. 

middleman  may  be  prosecutor,  1034. 

corporation  may  be  prosecutor,  but  not  illegal  corporation,  1035. 

no  defence  that  a  worthless  security  was  given  in  place  of  that  embez- 
zled, 1036. 

conversion  of  produce  enough,  1037. 

no  defence  that  principals  have  no  title  to  money,  1038. 

no  defence  that  a  trap  was  laid  for  the  defendant,  1039. 

defendant  may  be  tried  in  any  place  of  embezzlement,  1040. 

embezzlemente  created  by  federal  statutes  must  be  tried  in  federal  courts, 
1041. 

simultaneous  embezzlemente  may  be  joined,  1042. 

fiduciary  relations  must  be  averred,  1043. 

goods  embezzled  must  be  accurately  stated,  1044. 

copartners  and  members  of  common  society  not  "  agente,"  1054. 

"  bailee  "  to  be  used  in  restricted  sense,  1055. 

person  not  capable  of  contracting  may  be  bailee,  1056. 

goods  need  not  have  been  received  from  prosecutor,  1057. 

conversion  must  be  inconsistent  with  bailment,  1058. 

some  act  of  conversion  must  be  in  jurisdiction,  1059. 

indictment  must  conform  to  statute,  1060. 

special  conditions  of  particular  statutes  must  be  satisfied,  1061. 

at  common  law,  indictment  for  larceny  is  not  enough,  1062. 

evidence  inferential,  1062  a. 
TRUSTEES,  larceny  by  or  from  (see  LabO£NT). 
TRUTH,  admissibility  in  libel  (see  Libel),  1643. 
TURKEYS,  larceny  of,  871. 
TURPENTINE,  may  be  subject  of  larceny,  865. 

UNCONSCIOUSNESS,  as  a  defence,  66. 

rape  effected  through,  562. 
UNDERWRITERS,  burning  vessel,  with  intent  to  defraud,  848. 
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UNDERWRITERS— QmHnued. 

destroying  vessel,  with  intent  to  defraud,  1894. 
UNINTENDED  HOMICIDE,  how  far  imputable,  815,  317-18,  820. 
UNINTENDED  INJURY,  when  imputable,  119. 
UNITED  STATES,  treason  against  (see  Tbeason). 

conspiracy  to  commit  offences  against,  1856  a. 
UNITED  STATES  COURTS  (see  Jueisdiction). 

have  no  common  law  powers,  253. 

specification  of  statutory  jurisdiction,  256-62. 
UNITED  STATES  JURISDICTION,  through  consuls,  273. 
UNITED  STATES  STATUTES,  as  to  embezzlement,  1041. 
UNIVERSAL  JURISDICTION,  theory  of,  284,  note. 
UNKNOWN  OWNERSHIP,  how  laid,  949. 
UNLAWFUL  ASSEMBLY,  when  indictable,  1585. 
UNLAWFUL  SPORTS,  death  through,  872. 
UNNATURAL  CRIMES  (see  Sodomy). 

when  threatening  to  charge  is  robbery,  852. 
UNWHOLESOME  FOOD,  cheating  by,  1117-18. 

selling  indictable,  1484. 
USURPATION  OF  OFFICE  (see  Elections,  Tbeason),  1888  b. 
USURPING  COMMAND  OF  SHIP,  1876. 
UTILITARIANISM,  a  ground  for  self-defence,  97,  note. 
UTTERING  FORGED  PAPER  OR  COUNTERFEIT  COIN  (see  FoB- 
oeby). 

VAGRANTS,  right  to  arrest,  441. 

VALUE,  essential  to  larceny,  882  b. 

VALUE  OF  CHOSES  IN  ACTION,  how  proved,  882. 

VALUE  OF  GOODS,  how  to  be  averred  (see  Labceny),  961. 

VARIANCE  in  indictment  of  murder,  520. 

VEGETABLES,  when  subjects  of  larceny,  860. 

VENDEE,  larceny  from  (see  Labcbny),  971. 

in  liquor  cases,  when  indictable,  1529. 
VENUE  in  conspiracy,  1897. 

in  false  pretences,  1206. 

in  cases  of  uttering  forged  paper,  711. 
VERDICT,  in  attempt,  199. 

in  conspiracy,  1407. 

in  homicide,  541. 

conviction  or  acquittal  of  manslaughter  acquits  of  murder,  541. 

jury  may  convict  of  minor  degree,  542. 

verdict  must  specify  degree,  548. 

at  common  law  can  be  no  conviction  of  assault  on  indictment  for  murder, 
544. 

in  excusable  homicide  verdict  is  not  guilty,  545. 

may  be  accessary  to  murder  in  second  degree,  546. 

when  requisite,  verdict  must  designate  punishment,  547. 

in  cases  of  accessaries,'  289. 

in  murder,  should  specify  degree,  894. 

in  larceny,  980. 
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VESSEL,  destroyUig  with  intent  to  defraud  underwriters,  1S94. 

offences  on  board  (see  Ck>NFiNiNa  Masteb,  Jubibdiction,  Maltreat- 
ment OF  Cbew,  Pihacy,  Revolt). 
VIGNETTES,  need  not  be  given  in  indictment,  781. 
VIRGINIA,  homicide  statute  of,  276  ei  seq, 
VOLENTI  NON  FIT  INJURIA. 

A  party  may  by  assent  to  an  injury  bar  a  prosecution  —  Vb/bi^  turn  fit 
injuria,  141. 

but  not  as  to  public  criminal  immoralities,  142. 

nor  as  to  inalienable  rights,  143. 

consent  will  not  excuse  the  taking  of  life,  144. 

nor  the  deprivation  of  liberty,  145. 

nor  waive  constitutional  rights  of  trial,  145  a. 

capacity  to  consent  and  actual  consenting  requisite,  146. 

contributory  negligence  may  be  a  defence,  147. 

laches  on  prosecutor's  part  may  be  a  defence,  148. 

trap  laid  by  prosecutor  not  ordinarily  a  defence,  149. 

consent  obtained  by  fraud  is  no  defence,  150. 
VOLUNTARY  ESCAPE,  indictable,  1678. 
VOLUNTEERING  IN  FOREIGN  WAR,  when  indictable,  1904. 
VOTING,  ILLEGAL. 

Voting,  a  public  franchise,  1832. 

conspiracy  to  interfere  with,  indictable,  1872, 1378. 

violent  interference  with,  a  common  law  offence,  1848  a, 

illegal  voting  a  misdemeanor,  1832  a. 

proof  to  be  the  best  obtainable,  1832  b, 

no  defence  that  election  was  voidable,  1833. 

no  merger  in  perjury,  1884. 

ignorance  of  disqualification  no  defence,  1835* 
Indidmmt  against  Voter. 

Indictment  must  aver  election,  1836. 

must  specify  disability,  1837. 

double  voting  to  be  specified,  1838. 

statutory  terms  must  be  used,  1838  a. 
Indictment  against  Officers, 

Usurpation  of  office  indictable,  1838  6. 

defendants  cannot  be  joined,  1839. 

indictment  may  be  single,  1840. 

fraud  or  breach  of  duty  must  be  specially  averred  and  proved,  1841. 

U.  S.  marshal  limited  by  statute,  1841  a. 

duty  must  be  specified,  1842. 

office  to  be  averred,  1843. 

and  so  of  scienter,  1844. 
Evidence, 

Sufficient  to  prove  officer  to  be  acting  as  such,  1845. 

where  there  is  discretion,  no  liability  for  errors  of  judgment,  1846. 
Attempt, 

Attempt  is  at  common  law  indictable,  1847. 
Bribery  by  Candidates, 

Corruption  by  candidates  indictable,  1848. 
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WAGERS,  illegal  (see  Gambling).  88, 1371. 
WAGES,  conspiracies  to  raise  or  depress,  1366  et  seq, 
WAIFS,  not  subjects  of  larceny,  863. 
WAB,  homicide  in,  effect  of,  310. 

treason  in  levying  (see  Treason).  ^ 

belligerents  (see  Belligerents). 

laws  regulating,  294-5. 
WABEHOUSE,  may  be  subject  of  burglary,  793. 
WABBANT,  when  necessary  to  justify  arrest.  409,  417,  419. 
WABBANTY,  false,  when  a  false  pretence,  1161. 
WATEB,  when  the  subject  of  larceny,  868. 

unwholesome,  when  a  nuisance,  1434. 

polluting,  when  indictable,  1477. 
WAY  (see  Highway). 
WEALTH,  false  pretence  of,  1136. 
WEAPON,  inference  from,  in  determining  degree  of  murder,  381. 

inference  to  be  drawn  from,  103,  474. 

concealed,  when  carrying,  an  offence,  1657. 
WEAPON  OF  DEATH,  how  to  be  averred,  619. 
WEAPONS,  DANGEBOUS,  assaults  with,  646  rf. 
WHABF,  when  a  nuisance  to  river,  1481. 

obstruction  of,  1477. 
WHIPPING,  death  through,  374. 
WIFE,  indictability  of,  in  connection  with  husband,  76. 

may  be  guilty  of  larceny  in  taking  husband's  goods  when  eloping  with 
paramour,  917. 

cannot  be  convicted  of  receiving  from  husband,  992. 

husband  indictable  for  neglect  of,  1663-7. 
WILD  ANIMALS,  not  subjects  of  larceny,  869. 
"  WILFUL,"  meaning  of,  1246. 

under  homicide  statutes,  378. 
WILL,  causes  whatever  effect  it  cooperates  in  producing,  162. 

a  cause  is  that  which  turns  the  balance,  163. 

other  conditions  cooperating  do  not  affect  the  responsibility  of  one  who 
operates  with  these  conditions,  164. 

otherwise  when  subsequent  conditions  occur  to  vary  result,  166. 

want  of,  meaning  in  rape,  666. 
WINDOWS,  malicious  breaking  of,  1067,  1068. 
WITCH,  false  pretence  of  being,  1140. 
WITCHEBY,  obtaining  goods  by,  when  larceny,  964. 

cheating  by,  1140. 

causation  by,  167. 
WITCHES,  not  by  law  punishable,  167. 
WITNESS,  dissuading  from  attending,  1333. 
WITNESSES  ON  TBIALS,  when  statements  are  libellous,  1688. 

two  necessary  to  prove  treason,  1808. 

as  to  insanity,  66. 

as  to  perjury,  1308  el  seq, 

when  accomplices  (see  Decoys),  146, 1828. 
WITNESSING  A  CBIME  does  not  constitute  complicity,  211. 
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WOMAN,  abduction  of,  586. 
WOOL,  the  subject  of  larceny,  871. 
W0BD6  do  not  constitute  an  attempt,  174. 

unwritten,  when  libels,  1603. 
WORKMEN,  conspiracies  by  to  affect  labor,  1366. 
WORSHIP,  disturbance  of,  1566  a. 
WOUND,  meaning  of  term,  583. 

description  of,  in  indictment  for  murder,  532. 

mayhem  in  producing,  581. 
WOtJNDING,  indictment  for,  645  d, 
WRECK,  producing  with  intent  to  defraud,  1864. 
WRESTLING  MATCHES,  a  lawful  game,  1465  a. 
WRONG,  meaning  of,  as  test  in  insanity,  36. 

sense  of,  no  defence  to  homicide,  461. 

when  indictable  (see  Offences),  14  et  seq. 
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